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LAHORE HIGH 000RT. 

Sicokd Civil Apfbal No. 1021 of 1917. 

October31,1921. 

Present Mr. Justice Broadway 
and Mr, Justioe Abdal Qtdir. 

. HIRA SINGH AMD OIHBB8— Dbfbbdintb— 

Afpbllmts 

versus 

LALSINGH—Phiktipp, SECRETARY 
of STATE fob INDIA, through OOLLEJ- 

, TOR, GURDASPOR—Dkfendiht 

—RmPOIDBHTS. 

Limitation Act (IK of IDOSJ, Sch. I, Ad. 140- 
Panjab Limitation (Ancestral Land Alienation) 
Act (I ot 19G0J, 8ch ., Art. 2— Criminal Procedure 
Code (Act V oJ 1898;, os. 87, 83- Abwonder's 
property sold—Suit by reversioner for possession— 
Limitation. 

Whore the property of an absconder lV'sold 
by an order of a Magistrate under tho provisions 
of sections 87 and 58 of tho Crimiual Procedure 
Codo, the sale is not by tho owner and, th jrefore, 
a suit by his reversionors, after his death, to reoover 
possession of the property is governed by Article 
140 of Sohedule I to the Limitation Act, and not by 
the provisions of Punjab Act I of 1900. [p. 2, col. l.J 

Second appeal from a decree of tbo 
District Judge, Amritsar, dated tbe 23rd 
January 1617, affirming that of tbe Sab* 
Judge, Pint Glass, Amritsar, dated the 31et 
July 1916. 

Dr. Nani Lai, for the Appellants. 

Mr. Ball!, for Kan war Dalip Singh, for the 
Plaintiff-respondent. 

JUDGMENT.—This seiond appeal arises 
out of a suit for possession of 108 kanals 
and 16 mvlas of land originally belonging 
to one Thaknr Singh, who absconded in a 
daeoity ease and whose land was sold by 
the order of a Magistrate, on the 4lh 
April 1602, in proesedings nnder eeitions 
87 and 88, Criminal Prooedure Code. The 
l|fid was previously mortgaged to II it a 

•- 1 


Siogh and other., de'endanis Nos. 2 to 9. 
and to Badha Sbab, defendant No. 10- 
At the sale it was parebased by defend¬ 
ants Nos. 2 to 9 with a reservation of tbe 
rights ot tbe mortgagee?. On the 19th 
January 1916. Lai Singh, brother of Thakor 
Singh, brought this suit, alleging that the 
property was ancestral and had been sold 
without legal necessity and that there were 
no legal mortgagee rights against it. The 
defendants disputed these allegations and 
pleaded that the suit was barred by time. 
Tbe Trial Court held that the land was 
aneeetral and the suit was not time-barred, 
but it found that the mortgages were valid 
and should be redeemed by the plaintiff 
before he got possession of the laud. De* 
fendante Nos, 2 to 9 appealed against the 
decree of (ha Court of first instame and 
cross objections were filed on behalf of the 
plaintiff. The learned District Judge upheld 
the decision of the Court below and dia- 
missed both the appeal and cross objections 
with costs. The defendants have now some 
up in seoond appeal to this Court and have 
pressed again the question of limitation, 
which is now the only point for decision in 
the case. 

We have heard Dr. Nand Lai for the 
appellants and Mr. Ralli on behalf of the 
respondents. Dr. Nand Lal'e contention it 
that the Courts below have erred in holding 
that the Punjab Limitation Aot, I of 1900, 
was applicable to this case, so far as the 
starting point of limitation is concerned, 
whioh under the said Act is from the date 
of mutation. Aa tbe mutation in thin case 
was effected very late (in Mareh 1614) the 
suit has been held to be within time, 
Dr. Nand Lai urges that the provision 
alluded to above is for suits to contest 
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alienations made by a proprietor during 
hie lifetime, as is olear from the Schedule 
to the Punjab Aot I of 1900, and was 
meant for voluntary alienations and oannot 
apply to a sale by order of a Magistrate 
in the absanoe of the proprietor under 
certain peotions of the Criminal Law. It 
is argued that the limitation applicable to 
this ease i« that provided by Article 140 
of the Ind-'an Limitation Aot, nuder whish 
the starting point is from the time when 
the estate falls into possession, wbioh 
means from the date of Thabur Singh’s 
death io the present oi=e. Wo think there 
is force in this contention. Mr. Killi in 
reply argues that as the pale in di-pate 
was tausod by an aot of Thakar Singh, 
that is, by his absconding when 

he was wanted in a Criminal offense, he 
must be regarded as the vendor and the case 
sboald, therefore, be held to bo govornod by 
the Punjab Aet I of I9C0. We think this 
argument aannot be aaoepted as corraet and 
the sale of Thakur Singh’e land in his absence 
under sections 87 and 88 of the Code of 
Criminal Procedure oannot be considered to 
be a sale by him. We take it, therefore, that 
this case is governed by Article 140 of the 
Indian Limitation Aot. The fact that 
Thakur Singh is dead is not dispated in this 
cape, No evidence was produied as to tbo 
date of his death in the Trial Court. It wa3 
for the plaintiff to prove the time of his 
death in order to show that bis suit was 
within 12 years from the tims when the 
estate fell into poesession. He has fa.lod 
to do so. The appellauts prodacsd before 
the lower Appellate Court a letter dated 
the 23rd September 19.6 from the Chief 
CommiBsisner, Port Blair, in which it is 
stated that Thakar Siogh died on the 
18th April 1901. This letter is not legal 
evidence but, in the absanoe of any allegation 
to the contrary on behalf of the plaintiff, it 
may, perhaps, be assumed that this official 
communication in response to the inquiries 
made by the appellants, states the date 
of Thakar Singh’s death oorreotly. In 
any case, on the record as it stands, the 
plaintiff has not been able to show that 
his suit was brought within 12 years of 
hie brother’s death and his suit must, there- 
fore, fail. We aoiept this appeal and dismiss 
the plaintiff's snit with costa throughout, 
z. t, Appeal accepted. 
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OITDH JUDICIAL COMMISSIONER’S 

COURT. 

Rent Appeal No. 36 op 1921. 

November 4, 1921. 

Present :—Pandit Kanhaiya Lai, J. C. 
THAKUR PRASAD SINGH akd 
others—Plaintiffs—Appellants 
versus 

ADYA PRASAD SINGH and others — _• 
DfPEVPANT*—REiPOPDEKTa. 

Oadh Rent Act fXXlt oj 1886;, *. 108, cl. 16— 
Profit*, flit for—Co-sharer need not be full proprietor 
— Transferee from llindu widow having life-estate, 
whether entitled to sue. 

A co-sharer need not be a full proprietor to 
entitle him to file a suit against the Lambardar 
for his share of the profits, fp. 3, col. 2.] 

Therefore, a person to whom a Hindu widow 
has conveyed her rights for her life has a power to 
sue for the share of tho profits to which but for 
such transfer the widow would have been entitled, 
[p. 3, col. 2.1 

App-al against a decree of the District 
Judge, Fyzabad, dated the 6th May 1921, up. 
holding that of the Assistant Collector of 
the First Class, Sultanpur, dated the 13th 
May 1920. 

Mr. Niamat Vllah, for the Appellants. 

Messrs, Bhairon Prasad and Salig Rim, 
tor the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiffs for the 
recovery of their share of the profits of 
a oertian villago for 1324 to 1325 Fasli, 
Tho C arts bolow have dismissed the claim 
on the ground that the plaintiffs were 
not re lly co sharers of the village within 
the meming of sootion 108, clause (15), 
of the Oadh Rant Aot (XXII of 1886) 
and that they had no right to cue in the 
Revenue Court. 

It appears that Musammat Dhramraj Knar, 
the widow of a collateral relation of the 
plaintiffs, holds an 8-annas chare in the. 
village Ashrafpur. The defendants own' 
the remaining 8 annas share. The Zemin* 
dar of the village is Adya Prasad Singh, 
one of the defendants. Musammat Dhramraj 
Knar adopted a person named Harbane 
Narain Singh. Bishnnath Singh, the father 
of the plaintiffs Nos. 1 and -2 and grand¬ 
father of the plaintiff No. 3, questioned 
that adoption and filed a suit against 
Musammat Dhramraj Knar and Hhrbans 
Narain Singh, which resulted in a com- 
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promise by virtue of whieh Muiammat 
Dfirararaj Knar gave the share now in 
dispute to Bishunath Singh for her life 
time subject to his liability to nay the 
Government revenue assessed on the same 
to 'her and certain other property wa9 

proposed to he divided between Biehnnath 
Singh and Harbans Naraio Singh after her 
death. In asaordanse with that compromise 
a dearee was passed and Biehnnath Siagh 
was awarded possession over the where, 
the profits of whiah are dow elaimed. In 
the natation proaeeding whiah followed 
this dearee the Revenne (Jonrt instead of re- 
lording the Dame of Bishunath Sinyh in 
sabs'ituticn of Muiammat Dhramraj Kuar 
showed bim es qnbit in the solumn of 
remarks in the kheioat appertaining to 
the disputed share. The Courts below 

treated that entry and the compromise 
bs iDsoffiaient to establish that the plaint¬ 
iffs, who have snaoeeded Biehnnath Singh 
on his death, are oo ebarers so as to 

entitle them to file a suit for their share 
of the profits in the Revenue Coart. 

They regarded Bishunath Singh aa merely 
entitled to R 9 . 450 per year an a sort 
of maintenance. 

The aomrromise stated that Muiammat 
Dhramraj Kuar gave to Bishunath Singh 
or bis heir the property Bpraified therein, 
yielding an insome of Rs, 450 per year, 
and that Biehnnath Singh and hie heirs 
■hall remain in enjoyment thereof by making 
sollestione, attachments, filing euita for the 
reiovery of rent and ejestment of teDante 
and snltivating the land tbem : elvee or 
getting it anltiyated by otberp, and possess 
every other kind of right, short of aliena¬ 
tion by mortgage, sale, ebarge, or otherwise, 
including a right of realization of the 
layer income. It farther stated that they 
were to pay Rs. 637 4 per year on aaeo int 
of the Government revenne in filed 
instalments to ifuiammof D k aramraj Kuar 
and. that, if they made any default in the 
payment of the came, she should have the 
power to teka the said property into her 
possession and to pay Ra 450 per year 
in sash in lien of the same. Bishunath 
~j n ®“ had, therefore, every right, which 
she lady possessed during her lifetime, 
short of alienation by mortgage or sale or 
otherwise and he mnit be treated fot all 
wonts and purposes as a io*eham standing 
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in the shoe? of Mutammat Dbarmraj Kuar 
so long as no default is made in the 
payment of the revenue above mentioned 
and the right of resumption is not exercised. 

A co-sharer neel not be a full pro¬ 
prietor to entitle him to file a suit again it 
the Lambatdir for hie share of the profits. 
Tn Azit-un-wi'i v. Mohammad Saiei Khan 
(1) and 8aii<a Bibi y. Ahbir Singh <2> 
a mortgagee in possession has been treated 
as a oo-sharer within the meaning of 
section 108, clan«e (15). of the Ondh 
Rmt Act (XXII of 1886). In 

Ahnad Su'd Khan v. Masihullah 
Khan (3) evao a lessee of a co sharer 
or a mortgagee has been similarly treated 
as a co-sharer entitled to sue for his 
share of the profits, though the lease may 
have eioir6d or the mortgage may have 
been redeemed, if his name has oontinned 
to be recorded in the papers, A Hindu 
widow also holds a limited interest ; but 
she oan file a suit for her share of the 
profits ; and so can a mortgagee in posses¬ 
sion though his right is restricted and 
terminable. There is no reason why a 
person to whom a Hindu widow has conveyed 
her rights for her life should not have a 
similar newer to sue for the share of 
the profits to which but for such transfer 
she would have been entitled. The plaint¬ 
iffs are duly shown in the revenue 
papers as in possession of the share in 
question There would have been admittedly 
no difficulty, had their names been entered 
below that of Muiammat Dharmrai Kuar 
as holding her rights for her life, following 
the analogy of mortgagees whose names 
are entered below those of mortgagors, 
but the mere fact that their Dames are 
entered in the remarks column as qabie 
ought to make no material difference. The 
bambardar shall not have to pay the profits 
twicn over, particularly as Muiasimat Dharm-' 
raj Kiar does not set no any claim to them. 

The appeal is, therefore, allowed and the 
suit remanded to the Court of first instance 
with a direction to reinstate it under its 
original numbar and k o dispose of it in' 
the manner required by law, The plaint¬ 
iffs shall' gst their eoats 1 here and of 

- * * . .. . 

(1) 2 0.0.<U. . . - ' 

(2> 2 0 0 2G9. 

(9) 18 lad. Cm. 975! 34 A 250! 9 A. L. -F. 152, ’ 
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the aprosl to 'be foort below from the 
reepor dents. who el all bear their own costs 
in both thote Coorte. 

J. P. 

Appeal allowed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2233 op 1917. 

November 7, 1921. 

Fremt:— Mr. Justice LeRoesignol and 
Mr. Jastiee Campbell. 

INDAR SAIN— Plaintiff—Appellani 

term 

PRABHD LAL and OTbEKS—DepiNDANTS— 

RlfPONi E»T3. 

Mi tor, decree against , validity of—Execution of 
decree—Sale— Title of auction-purchaser . 

Where a minor is entirely unrepresented before the 
Court which issues a decree against him, that decree 
is a nullity so far ns the minor is concerned. But 
where a minor is a party to the case and a decree 
is issued against him, that decree, i«o long as it 
stands, is not invalid, it is only voidable at the 
instance of the minor, [p. 4, col. /; p. 6, col. I.J 

A bona jidc auction-purchaser need look only to 
the decree and order of sale of the Executing Court 
and is not bound to enquire further into title. Bo 
long as the decree remains valid, the proceedings 
taken under that decree, so far as they affect third 
parties in the same position as bona fid •„ auction- 
purchasers, cannot be impugned, [p. 6, col I.] 

Shidal Bhogi'an v. 8hambnuprasad, ill B * 6 at p. 
4l6i 7 bom. L. It tt$5 \F. B. and Zain-ul-Ab&in 
Khan V. Muhammad Atghar Alt Khan , |U A. »tO; 16 
LA. 1 i&bar. P. C. J. 1*9; tf Jnd. Dtc. v>- $) *12i 
followed, 

Setonl appeal from a desree of the 
District Judge, Hieear, dated the lath June 
1917, varying that of tbe Muosif, Setond Claw, 
Bieear, dated the 30th Judo 1b!6. 

Mr. Munohar L» I, for the Appellant. 

Lala Uar Oopal , for Prabha La), ttespond- 
ent. 

JUDGMENT,— This eeoond appeal arises 
out of a suit brongbt by a quondam minor for 
possession of a house 6ola in execution of 
a decree in 1908 under the following oir- 
•nmetantes;— 

Wadir Mai brought a suit for reoovery of 
monies due on book-aaaount against the 
present plaintiff as representing his deceased 
brother Jethu. Tti3 plaintiff, then a minor, 
•wee represented by bio father’s eister’s eon 
wbo coaproeieed tls sta ou tbo coi.ditico 
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that tbe money was to be recovered by 
instalments frem tbe e-tale of Jetbn, what¬ 
ever it might to, in the possession of tbe 
minor. Tbe dome was drawn np against 
tbe minor but the reservation that it was 
to be executed only against the property of 
Jethn in the minor’s hands was erroneously 
omitted. The house now in dispute was 
attaahed and ultimately sold in spite of an 
objeotion from tbe minor’s guardian that the 
bouse bad never belonged to Jethn. The 
bouse was sold for Rs. 245, ont of wbieh 
tbe desree of Nadir Ms), the desree of one 
Ramji Dae and the deoree cf one Ranjit 
Singb, tbe last two cf whom bad al* 
ready obtained decrees ogainit Indar Sain 
as representative of bis deoeaeed brother, 
were satisfied. The purchaser at tbe auc* 
ticn was one Ram Kiehen, who, 6ome years 
later in 19;0, transferred tbe boure by sale 
to Prabha Lai, tbe only respondent who 
defends tbis appeal, 

Tbe 6rst Court, bolding that the minor’s 
interests bad not been properly safeguarded, 
desreed bis elaim ard tie relief granted was 
to restore the ease, i Nadir Mai’s suit, to 
its original number and tc direst that pro¬ 
ceedings ebould continue as from tbe date 
when the compromise was accepted by tbe 
guardian with the consent of tbe Conrt. It 
did cot find (bat tbe bcuoe in dispute was 
tbe property of the plaintiff and bad never 
belonged to Jetb d, but it ordered tbat tbe 
boLee ebould be lettered by Pralhu Lai to 
tl e plaintiff until st ob time as tbe bouse 
wee proved to have been tbe property of 
Jetbu Mai. The loner Appellate Court 
accepted Prabbu Lai’s appeal and modified 
tbe relief granted to plaintiff by tbe first 
Court by maintaining tbe bouse in Prabbu 
Lai’s possession and giving the plaintiff a 
decree for the aggregate of tbe amounts 
paid to Nadir Mai, Ramji Das and Ranjit 
Singb ont of the sale proceeds of tbe Louee, 
In this Court, on sect nd appeal, it is aumit* 
ted tbat tbe poseeeeion of a bona fiae austicD, 
purebaier is different from ibat of parties* 
to tbe original suit, but it is contended that, 
inaemnoh as tbe compromise was to affect 
merely tbe property of Jethn in the bands 
of his minor brother, and whereas tbe desree 
did not restrict execution to tbat property, tbe 
deoree is a mere nullity and was void ab 
initio. We eeo no reason to dissent from 
tLo prcpceilicu that tvLcc a minor is entirely 
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unrepresented before the Court which issues 
the deiree against Him that deires is a 
nullity so far a9 the minor is ooncsrned. 
Bat when a minor ie a party to the ease and 
the deiree ie issued against him we see no 
reason to hold that that deiree, eo long as it 
stands, is invalid, it is only voidable at the 
instame of the minor, and we must note that 
in this ease although the wording of the 
deiree was defeakive the property proooeded 
against was regarded by both ths deiree- 
holder aDd the Executing Court as the prop¬ 
erty of Jethu and not as the property of 
the minor so that the defestive wording of 
the decree is not responsible for the pressed- 
ings of which the plaintiff now complains. 
But the main point for ns now to daside is 
whether, in spite of the fast that it has not 
been established that the property in dispute 
was the property of Jethu, the anatioo pur¬ 
chaser has to suffer dispossession, and on this 
point we have no hesitation in following the 
well known prinoiple9 laid down, inter alia, in 
Shivlal Bhagcan v. Shambhupratad (1), and 
Zain uUAbdin Rhan v Muhammad Asjhar Ali 
Shan (2), that a bona hie auction purchaser 
need look, only to the deiree and order of 
Bale of the Executing Court and i9 not bound 
to inquire further into title. So long as the 
deo.ee remains valid, the proceedings taken 
under that deiree, so far as they affect third 
parlies in the same position as bona fide 
aui'ioD-purchasers, lannot bs impugned. 

For these reasons we think this appeal 
must fail, As to the equities, although 
stfiitly we are not lomerned with them, we 
note that Jethu was an adalt; that at the time 
of his daitb ths pUiatiff was still a minor; 
that their father left no immoveable property; 
that tbs plaintiff has failed to establish that 
lha house tfai his owa exclusive proparty, 
and that even if the house was not the exilu- 
sive property of Jethu but ha ob.ained it by 
succession, in that ease the plaintiff would not 
be entitled to the whole of the sale-proieeds of 
the house but only to one moiety of the earn). 
We dismiss the appeal with mats. 

z - K ' Appeal ditmitied. 


JJ) at p ' 41R i 7 Bom L - a 6,5 (S' B.'. 

Tni 2 n ° ^ -' 5 ( * A ' l 'i 5 ^r. t>. C. J. 129, 

Ind.Deo. (s.i ; 112, 1 
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court, 

Buisios Appitcrfio* No. 31 or laio. 

Present; —Mr. Kiniud, J. 0., and 
Mr Biymond, A. J 0. 
PE33UMAL, so* or RELOOMAL - 


canuj 

GAGANMAL, so* or HARD MAD — 
Opposint. 

Stom-.Jc' (U-fM)), *■ 18-Stamp, canallahan 
of, ceiterim fur dite.'Aininj—Parallel line* 
tf-mp, whether ejfc'licc cancellation. 


The criterion for determining whether an adhesive 
stamp ha; boon effectimliy oancelled within the 
meaning of section 12 of tho Stamp Act is, who- 
thor the ordinary conscieutioui man wool l, on 
seeing tin stvmp, omn to tho conclnsiou that it 
has already bsen brought into use The drawing 
of two piMlIol lines across an adhesive st-rno ex¬ 
tending beyond its edges is an effsocual osneolla'ion 
of the stamp withia the moaning of the section, 
[p. 0, col. I.] 

Revision application from a judgmstit 
and deo.-ea of ths First Class, Sab Judge, 
Sakkur. 

Mr. FJehchand Asmlomi*, for the Appli* 


cant. 

Mr. E. Oaslellino, for the Opponent. 
JUDGMENT. 

RvtaoxD, A. J 0.—Defendant, Gagao* 
mal, was a servant of the plaiotiff'e father in 
Sourabiya. Hj borrowed a sum of R». 257 
from him and signed a bill of eiibauga 
whiih wao duly stamped. Defendant shortly 
after left Sourabaya and earns to Shikarpur. 
Plaintiff's father was dead and plaintiff, who 
was a minor, through his guardian, his 
mother, filed a suit against the defendant for 
raiovary of the amoaat mentions! in the 
billof exchange. Before the suit was filed, an 
adhesive stamp o! oosanna wis affited to the 
billof exihauge ao raqaired by law, ths 
doiatnoat having been executed outside 
British India, The stamp w» camelled 
by having two parallel line* drawa airon it 
exteaiiog on either eide of the etamp on 
tethe paper to which it was affixed. The 
lover Court held that the stamp was not 
properly cancelled within the meaning of 
Beitioo 1 1 of the Stamp Ac, and the bill of 
exohaogs was, therefore, inadmissible in 
evidenoe, and as the suit was based on it, 
dismissed it, 

itia argued in appeal that the lower Court 
was wrong in holding that the etamp w*s 


INDIAN OASES. 


(1 M2 


•5 

PIIIUMAL V . ommL 

not properly cancelled, and this is substantially 
the only point raised in this appeal. 

Section 12 of As* 11 of 1899, sub section (1) 
requires a person affixing an adhesive stamp 
to aDy instrument to samel the same so that 
it sanDot be need again, and sob sestion (3) 
of the same sestion desaribes some of the 
methods in which an adhesive stamp may 
be sanselled and sonaludes with the words 
"or in any other effestoal manner." The 
question, therefore, whether a particular 
stamp has or has not been effectually can- 
selled so that it carnot be used again is a 
question that depends on the fasts of eash 
e>8e. In the present ease there eannot be 
the slightest doubt that the plaintiff or bis 
guardian did intend to sansel the staTip nn 
the dosument in suit. As I have remarked, 
two parellel lines were drawn across the 
6tamp extending beyond its edges. And it 
cannot be alleged for a moment, nor has it 
been, that this was not done with the inten¬ 
tion of cancelling the stamp. 

Now, sub section (3) of section 12 does 
not profess to exhaustively prescribe tbe 
various methods by which a stamp may be 
cancelled. And drawing lines across a stamp 
may be as effectual a mode of cancelling 
it as by writing one’s signature across it. 
In my opinion section 12 does not make 
it obligatory that a stamp shruld be so 
cancelled as to make its use again a physical 
impossibility. An ingenious scoundrel may 
devise various means of re-using a stamp of the 
effective cancellation of which there could be 
no reasonable doubt. I think the criterion 
for determining whether a stamp has been 
effectually cancelled within the meaning of 
section 12 is, whether the ordinary conscien¬ 
tious man would, on seeiog the stamp, come 
to the conclusion that it has already been 
brought in use. In the present case I feel 
no reasonable doubt that a person observing 
the lines across the stamp, would feel con- 
vinced that the stamp was used. It is 
possible that the two lines on the stamp could 
be obliterated and the stamp brought into 
requisition again, but 1 hold, despite t lis 
ciroumetance, that tbe stamp was effectually 
cancelled within the meaniog of section 12. 

Tbe lower Court in holding that the 
stamp was not cancelled has followed the 
ruling in Virabhadrapa v. Bkin^l (l). It 


was held in this case that the m*re drawing 
of two parellel lines without more over a 
receipt stamp affixed to an instrument doei 
nor have tbe effect of cancelling it "so that 
it cannot be used wi»bin the meaning of 
th6 Stamp Act.” With due deference to the 
learned Judges who decided this case. I must 
corfess I am unable to follow the reasoning 
of tbe decision. In the judgment ic is stated 
that, "as the law i«that a used stamp can¬ 
not be used again tbe object of the Legislature 
in m«kirg cancellation obligatory is that the 
rsed stamp should bsar on it some effective 
mark to show that it has been used, Two 
paielM lines drawn over a stamp . are not 
sufficient to carry out tba* object became 
mere lines wruld not be effective for the 
purpose in view.” Bat why mav not lines be 
as effective as any other mode of cancellation? 
They are sufficiently indicative of the user 
of tbe stamp and any honest man on seeing 
the stamp would understand that it has been 
used, and should not be used again. This 
decision purpcr;ed to follow an earlier 
decision in Ralli v. Oaramalli 

(2) . Bat the latter case was different. 
There tbe stamp on tbe document was 
cancelled "by a sm*-ll portion of the 
6rst letter of tbe defendant'* signature 
consisting of a slightly carved line,” and it 
was held that this wbs not a sufficient 
cancellation. This is, however, widely different 
to two lines beirg drawn across tho whole 
width of the stamp. It is very pro!able 
that in tbe case of a slightly carvel line 
appearing at one end cf the stamp it may 
lead one to imagine that it was there by 
accident, but the two lines across the stamp 
would indicate a deliberate act, 

I think that section 12 has been correctlyin¬ 
terpreted in hfahadto Rori v. bheoraj Ramleli 

(3) . In this case at the top of a document was 
affixed a one anna stamp on which there waa 
one horizontal line drawn across it. it was 
held that a stamp may be effectually can¬ 
celled by merely drawing a line aoross it, 
And section 12 of the Act does not mean 
that it is necessary to oancel a stamp in such 
a manner as to make it physically impossible 
for any dishonest person to make hereafter a 
fraudulent use of the stamp. Ic was further 

(2) 14 B. 102; 7 Ind. Dec. (n. s.) 626. 

(3) 62 Ind. Cau. 974; 41 A. 169; l7 A. L. J. 19} \ 
U. P. L. R. (A.) 29, 


(1) 26 B. 432; 0 Bom. L. R. 436. 
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liid in this ease by ‘bat it is 

impossible to treat the words of station 12 
of the Indian Stamp- A.t as rtqm.iog so.h 
a degree of o*niellation as would make 
it physically-impossible for any dishonest 
person to make hereafter a fraudulent use 
of the itarop label. And Walsb, J., said 
that a line drawn through a ftamp with the 
objeet of laneellirg it '8 as effeetoal a can* 
•ellatioo as writing part of a signature or of 
a date upon it. The Allahabad judgment 
followed one reported in 15 Oodh Cases 
f Mohammad Amir Mina Beg v. Babu Kadar 
Noth U)j, where a stamp has been cancelled 
by having three lines drawn aer<si it in 
different directions ea«h of the said lines 
extending more or lees beyo id the edges 
oftbe stamp on to the paper on whieh the 
doioment was written, (in the present 
■see the lines unmistakeably extend beyond 
the edgrs of the stamp) it was held 
that the stamp was effeetoally eaneelled 
wilbia the meaning of eeslioD 12. The 
eorrestnesB of the ruling in Virabhadrapa 
v. Bhima'i ( ) was doubted in the ease of 
Firan Ditla v. M or. gal Singh (6). In McMullen 
v, 5ir Alfred Hickman Steamship Co., Ltd, 
(6) where some adhesive stamps were ean* 
felled either by lines or a eross, with neither 
the signature or the date, it was held that 
they were properly and effectually caaeelled 
so as to prevent their being need again. 

I am, therefore, of opinion that the lower 
Court was in error in holding that the stamp 
was not eaneelled within tbe meaning of 
eestion 12 of tbe StBmp Aot and, therefore, in 
refusing to admit the b<ll of exchange in 
evidense. I would reverse the deeree of tbe 
lower Court dismissing the suit and direst it 
to admit the dosument in evidense and try 
the enit on tbe merits. 

Costs of this appeal on the respondent. 
Kisc.lP, J, 0.—I fcnaur. 
w. o. A. 

Appeal alloiced, 

. (*) IS Ind, Oaa. 20?; 16 0. C. 68. 

(5) 108 P. R. 1908, 207 P. W. It. 1008. 
l«) (19021 71 L. J. Ch 763; 18 T. L. B. 650. 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Sicoxo Civil Aspi.l No. 187-Bof 1920, 
January 7, 1922. 

Freient :-Mr Kotval, A. J.O. 

NARA1N—Dxvssd»nt—Appilust 
tetiut 

RAMDULARE and ANOT.ita—P laistiifi— 

Rb*po*d»ut*. 

limitation Act (IX of '008;, Sch I, Art. 162- 
Decree signed on date subsequent to judgment—Appeal 
—Period of limitation runs from date of judg¬ 
ment—Civil Procedure Code (Act 7 of LV08>, 0. XX, 
r, 7. 

The date of a decree is the date of the pro. 
nouncement of judgment and the period of limita¬ 
tion for an appeal against the decree begins to run 
from the date of the judgment, even though the 
decree is drawn up and cigned on a subsequent date. 

Appeal against tbe deeree of the Diatriet 
Judge, Amraoti, dated the 19th of Mareh 
1920, in O'vil Appeal No. 4 of 1919, 

Mr. Z). IF Kathale, for tbe Appellant. 

Mr, M. B, Dixit, for tbe Respondents. 

JUDGMENT.- Thie an appeal against 
tbe deeree of tbe lower Appellate Coart 
dismissing an appeal on the ground that 
it wae lime barred. The judgment of 
the Trial Court was delivered on the 21st 
July 1919 but the deeree was not signed 
till tbe 29th Jaly, The appellant applied 
by poet f<r topics of the judgment and 
deeree Tbe application was reeeived in office 
on the‘28th July 1919. Copying waeetopied 
for want of funds on the i Oth September. 
A subsequent advante was paid on tbe 19th 
September. The copies were ready and 
posted on tbe 24th September. The appeal 
was filed cn tbe 15th October. 

It is admitted that Seth Jagannath v. 
Qangaram (1) is against tbe appellant and 
that, aseording to it, the appeal is barred by 
four days, but it is oontended that these 
eases have not considered that tbe right 
to appeal does not come into exiatenos till the 
deeree is Bigned and, consequently, the period 
of limitation fer filing an appeal does not 
■ommenee to run till that date. 

Tbe third aolumn of Article 152 of the 
Sebedu'e to the Limitation Aot gives tbe 
date of the decree appealed from as the time 
from which the period begins to run in the 
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case of an appeal nnder the Civil Procedure 
Code to the Ccnrt of a Diitriot Jadge. This 
date is the date of the pronouncement of 
iudgmeut : rile Order XX, role 7, First 
Sahodole, Civil Procedure Code. The decree 
mast be deemed to some into existence on 
the day the judgment is pronounced. The 
contention advanced by the appellant assumes 
that decree is no decree until it bears the 
Judge’s signature, but looking to Order XX 
it wodIJ seem that a judgment is a judgment 
even before it is signed by the Judge who 
wrote it: ride rules 2 and 3, and similarly a 
decree is a desree before it is a signed : tide 
rules 7 and 6. 

The appeal fails and is dismissed with 
•rets. 

J. p. A (?. r. o 

Appeal J'imuied, 


BOMBAY” HIGH COURT. 

Ohgihal Civ,l Jurisdiction Suit No. £0b3 

OP 1921. 

October 8. 1921. 

Treient :—Sir Norman Macleod, Kt., 
Chief Justice. 

L. & I. RAPAPORT—Plaintiffs 
tetsui 

KALLTANII HIRAOH AND—Dcffndaxts, 

Civil Procedure Code (Act V of MO ),0 XI, rr. 16, 
18— Inspection of documents—Unnecessary docu. 
ments, 

A defendant is not entitled to the production and 
inspection of documents which are leferred to in 
the plaint merely as part of tho narrative of tho 
history of tho dispnto and which are not necessary 
either for proving the plaintiff's ca9e or for assist, 
ing tho defendant in his defence, [p. 9, col. 1.] 

Mr Veiai, lor the Plaintiffs. 

Mr. Thakordai, if Thakordas Co., for the 
Defendants. 

JUDGMENT.—The plaintiffs have filed 
this suit to leiover from the defendants the 
prioe of certain goods ordered, by the defend¬ 
ants nnder various indents. Under the 
form of indent employed the drfendsnls 
agreed to purokasn from the plaintiffs the 
goods . . ; «n"» in the indents, or any 
portion of tlcm at the prices and on the terms 
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noted therein and to pay for the goods at 
the current rate of exchange for demand 
Back Bills on London on delivery of the 
shipping documents. The goods arrived 
but the defendants refuted to take delivery 
cr to pay for the goods. In the plaint the 
plaintiffs referred to the invoices received 
from England for the goods which the 
plaintiffs had ordered to fulfil tbeir con¬ 
tracts with the defendants, It appears that 
the defendants were willing to take delivery 
of the goods provided the plaintiffs 
were willing to fix the rate of exchange at 
2#. Oa the 9th of February 1921 the 
defendants wrote: - 

“ Received your letter and in reply I beg 
to write that if yon agree to give me the 
rate cf exchange at 2 1 . for eaid five cases 
according to the resolution passed by ocr 
Native Piece Goode Merchants Association, 

I will be prepared to take np there 
eases.” 

The defendants before filing their written 
statement have taken ont this summons 
asking for en order that the plaintiffs should 
give impestion to the defendants of the 
invoices referred to in paragraphs 10 to 15 of 
tke plaint. 

Now, undoubtedly, the defendants ere 
entitled, DDdtr Order XI, rnle 15, Civil 
Proctdure Code, to give Dotice to the plaint* 
iffs to produce there invoioes for tbeir 
inspection and if inspection is refnsed, 
they are further entitled to get the 
opinion of ihe Judge whether such a 
demand for inspection is justifiable. That 
is provided fer by rule 18, ender which 
"(be Court may, on tbe application of 
the parly desiring it, make an order for 
inspection ...Provided that the order shall 
Ejt be made when and so far as the Ccart 
shall be of opinion that it is rot necessary 
either frr disposing fairly of the suit cr 
for saving ooste." 

It appears new that the defendants claim 
that, nnder their contracts with tho plaint* 
iffe, they are not obliged to pay for tbe 
goods at tbe contract price but at some 
other prioe at which the plaintiffs may 
have secured the goods in England; and 
it is for that pnrpcee that they are now 
seeking inspection of these invoices, which 
wonld shew the prices at which the plain¬ 
tiffs secured the goods. On the fasts alleg¬ 
ed in the plaint and on the written coo* 
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tra«ts signed by the defendant?,^ is per¬ 
fidy obvions that the contention raised 
now by the defendants ie untenable, as 
the defendants under their contract bad 
notbiog to do with the priies wbieh the 
plaintiffs paid in England. Accordingly, 
the defendants have not made out a ease 
for an order direiting the plaintiffs to 
give inspection. 

The law is laid down under the corre¬ 
sponding Supreme Court Rule in Qiiltsr 
v. Heatlv (l), where Bowen, L. J. eaiJ: 

“Order XXX', rule 14 provides for 
immediate production of any documents 
wbish a parly has referred to in his 
pleadings or affidavits. The party against 
whom the applieation is made must pro- 
dnse them unless he ean show good caufe 
why he should not, If be refuses, the 
party applying <ao go to the Judge who 
may refuse the applieation if he sees good 

reason for so doing.In my opinion the 

onus is on the refasing party." 

So that the plaintiffs here have to give 
suffieieDt reason why they should not be 
ordered to give inspection of these invoice* 1 , 
Now it is slear that these invoices aie 
merely referred to in the plaint as part 
of the narrative showing how the plaintiffs 
received advise of the goods they had pur¬ 
chased in England so that they could make 
out their own invoices to send to the defend* 
ants. The plaintiffs were not obliged to 
mention the invoices they reoieved from 
England since the invoises were not neces¬ 
sary either for proving the plaintiffs’ case 
or for assisting the defendants in their 
defence. The present application is ob¬ 
viously made for the purpose of delaying 
the plaintiffs’ suit. 

The summons will be discharged wi;h 
costs. 

Counsel certified, 

7., K. 


^(l) (1893) 23 Ch. 
831. 


Summon* duchargel. 

D. 4>, 48 L. T. 873, 81 W. E. 
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LAHORE HIGH COURT. 
Miscjllikioos F(«sr Oiv.l Appeal. No, 817 

op lrfiO. 

November 2, 1P2I. 

Preient:— Mr. Justice Saott-Snitb, 

Lah DlWArt CHAND— Pi-unripf — 
Appillaht 
vertui 

JHARIA COAL Co.—D sm*dAnt3— 

Ruponcbntp, 

Civil Proce lure Cole (Ad Vo) 1905,1,0. XXXIX, 
r. 2(3-, 0. XLIll, r. I ir/— Temporary injunction, 
disobedience of-Order ref»<ing attachment—Appeal, 
whether maintainable. 

An order rofngiug to attach property for dis¬ 
obeying an injunction ie an order passed under 
Order XXXIX, rale & l3> of the Civil Procedure Code 
and is appealable under Order XullI, rule 1 (r^of 
the Code. [p. 10, col. 2.] 

Appeal from an order of the Senior Sab- 
Judge, Delhi, dated the 2nd March 1920, 

Lala ifol* S^gar, R. ti., for the Ap. 
pellant, 

Mr, S, K. Mukerji , for the Respondents, 

JUDGMENT.—In the plaintiff’s snic for 
damages against the Jharia Coal Company, 
defendant, the Court below has granted 
the plaintiff’s prayer for a temporary injunc¬ 
tion restraining the defendant Company from 
alienating their colliery. It has also refused 
to make an order for attachment of the said 
colliery. From the order granting a tempo¬ 
rary injunction the defendant has appealed 
to this Court, and from the order refusing to 
attach the colliery the plaintiff has appealed. 

Defendant objects to the temporary 
injunction on the following grouse- He 
urues that the injunction is contrary to Ordtr 
XXXIX, rule 1 (a) as the colliery in ques¬ 
tion is not the property in dispu ta in the 
eoit. It is quite clear that clause U) does 
not apply. He says that clause (6) does not 
apply because the plaintiff cannot be said to 
be a creditor of the defendant. Th®re wad 
no such contention,however,in thedefoodant’s 
written pleas as will appear from a perusal 
thereof. Plaintiff claims to be a creditor of 
the defendant and Mr. Moti Sagar, whb 
appears for the defendant, says that if such 
a plea had been raised, proof would have 
been adduced to the effect that there were 
other creditors of the defendant who® he 
intended to defraud by alienating this pro¬ 
perty. After the servile of the injunction 
upon the defendant Company, it ast a& IlF 
transferred the colliery by a registered deed 
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of sale, and this by itself ebows that there 
was good ground for asking the Court to 
issue an injunction. Further, I am of 
opinion that the plaintiff was entitled to 
ask the Court to a*tach the pioperty as the 
defendant had disobeyed the temporary in¬ 
junction. 'n the oase reported as Ottapurakkal 
That'tth Suvpi v. Alabi A laihur Koyanna (1) 
it was held that an order refusing to attach 
property for disobeying an injunction is an 
order paB i ed under Order XXXIX, rule 2 
(;$) and is appealable under Order XL11I, 
rule 1. 

1 Hm, therefore, dearly of opinion that the 
defendant's appeal should be dismiseed, and 
I order accordingly. Tne plaintiff's appeal 
is accepted, and I direct the lower Court to 
pass an order of attachment as prayed for. 
Costs of the plaintiff in this Court in both 
appeals will be paid by the defendant. 

!£, k. Appeal occeplel. 

(1) 27 Ind. Cos 131. 


MADRAS HIGH COURT. 

Civil ApfblNo 165 or 19i8. 

April 12. 1 21. 

Pretent : —Sir JohnWallie, Kr.. Chief Justice, 
and Mr. Justice Kriebnan. 

GOGCLA vENK^NNA—P l*intiff— 
Apfillaht 

term 

GOGULA NAR»S1MHAM*nd otbbbs 
— DiFR"I»» ts— Re-pohdict* 

Hindu Law—Waste by widow of corpn of motealla 
— beversioncr, right of-Relief, nature and form 
oj, againtl widow and her transferee—Limitation 
Act (IK o) liOt*,), Sch. I, Art, 120. 

A Hindu widow is accountable to her reversioners 
for waste of the corpus of the moveables and ehe 
can bo made to re-place it if she is in a position to do 
EO. [p. Hi col 10 

A reversioner is entitled to sue for the move- 
able corpus in the bands of a Hindu widow being 
reduced to possession and handed over to a Bcceiver 
appointed in the suit subject to any question of 
limitation, [p. H, col. 1 ] 

TranBfeiees from a Hindu widow without considera¬ 
tion may be made to ro-place any part of the 
moveable corpus of the estate of the last male owner 
yvbich can be traced to their bands, [p. 11, col, lj 
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A reversioner's right to sue to restrain waste 
of moveables by a Hindu widow is governed by 
Article *-i< of the First Schedule of the Limitation 
Act. [p. '0, col 2.] 

Appeal against a decree of the Tempo¬ 
rary Subordinate Judge, Vizagapatam, in 
Original Suit No. 14 of 1^13. 

Mr. A. Kruhnitawmi Aiyar, for the Appel¬ 
lant. 

Mr. P, Narayanamurthi, for the Respond¬ 
ent. 

JUDGMENT. 

Wallis, 0. J — The defendant’s 
appeal f om the decree io. this suit has 
already been diemissed. Thie ie an appeal 
by the plaintiff, the next reversioner, from the 
decree of the Temporaiy subordinate Judge 
in bo far as it refused to make the widow 
accountable for waiting the moveable proper- 
ty of the husband which aame to her hands 
and to meks her brother, the sesond defend¬ 
ant, and the third defendant, bis undivided 
brother, acconntable for so mush of the torpua 
of the estate of the husband of the 6rst 
defendant, the last male owner, as has some 
to their bands, in the save of immoveable 
property the Hindu reversioner bae 12 years 
to 6ne from the date of the widow's death 
nnder Article 141 of the Limitation Ast and 
it ip, therefore, unnecessary to claim such 
reliefs as are eenght in the present suit, but, 
as regards moviables, his right to sue is 
governed by Article 120 of tbs Limitation 
Act and tie question when his right to me 
acsiuis under that Article is in much the 
fame position as it was with regard to 
iromcviable propirly order tie tarlitr 
Limitation Act of lfef-9, under which it was 
held by Sir Barnes Peacock and the Fall 
Bench of the Calcutta High Court in Nc bin 
Chinder Chucker butty v. heur 01. under 
Okue eibulty (1) that poreeesion advene 
to the widow was also adverse lo the 
reversioner. In that case the question 
of the reversioner's remedies during the 
widow’s lifetime with regard to the move¬ 
able corpus of the estate which ehe was 
wasting was considered, and Sir Barnes 
Peacock observed: “Reversionary heirs pre¬ 
sumptive have a right, although they may 
never sneceed to the estate, to prevent the 
widow from committing waste, and I have nq 


(1) 9 W, B. 605, 
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doubt that, if fc proper case were made out, 
revereionary beira would have a eiffirient 
inter ear, an well «« crediicrs of the ancestor, 
by suit Bgainst the widow and the artven-e 
bolder, to have the estate redoeed iDto 
possession, eo aa to prevent their rights from 
becoming barred by limitation,” aod be gote 
on to say tbafc adverse po-see-ion of G>vecn- 
mint paper or the like would give a cause of 
aetion to the heirs; eo, too, Jaok^oD, J .observed 
that a reversioner aggrieved by the fraud¬ 
ulent aition of the widow would be eniMed 
to bring bie action. O r the aothority of this 
•see it waa held in tiudha Mvhun Dhur v. 
Ram Bats Bey (2), before tbe enactment of tbe 
present Art’flle 141, that tbe next reversion- 
era were entitled to bave immoveable pro 
party of tbe istate abandoned by the widow 
reduced into possession and to pnc a maoagir 
in sharge of them. This ease is author* 
ity for tbe proposition that, as regards tbe 
moveable sorpus of tbe estate alto, it is open 
to tbe reversioners to file a suit praying that 
Bush moveable sorpus mey be bo redused 
into possession and banded over to a Reaeiver 
appointed in tbe suit subieot to any question 
of limitation, Transferees from the widow 
withont consideration may be made to re place 
any part of tbe moveable corpus of tbe 
estate of the last male owner which can be 
traced to their bands on the equitable 
priraiple recently applied in Sinclair 
v. Brougham (3), which imposes opon people 
into wboee bands tbe property of other per- 
ions has come withont oonenieraticn thodoty 
of accounting for it and restoring it. 

Then, as to tbe widow’s owd acaonntabilily 
for waBliDgthe moveable corpus of the esta'e, 
tbe authorities are meagre becacaeibe remedy 
against her would rarely be effective, bot 
on prinoiple 1 fee no sufficient na«on for 
refusing to hold ber accountable for waste 
in tbe ernie of making ber re-place tbe 
moveable corpus which 6he bas made away 
with if ehe is in a position to do eo, allowing 
ber, of eonrse, to enjoy tbe income, of tbe 
fund re-placed. She is not a trustee of ber 
deceased husbaDo’e estate, or a tenant ic- 
tail or for life, or tbe maneger of a joint 
family, but tbe owner of a widow’s estate 

(2. 3 B. L. B. 862; 24 W. B. 88 note. 

• (8) (1914' A. 0. S98| 88 L. J. Ch. 48*1 111 L. T. 
1; 68 J. 802; JO T. L. B. 816. 


with all tbe peculiar fmidebtc of such owner* 
ship. Ad <be owner of snob a widow’s 
estate she is under a clear daty to ab-tain 
from wanting the moveable corpus of the 
estate just as a tenant in tail or for life 
is bound to abstain from committing waste, 
and if she commits a breach of that duty 
I can fee ro reason why she should be 
allowed to go free and not to be held account¬ 
able. The Subordinate -lodge baa referred 
to tbe case of tbe manager of a joint Hindu 
family who is only he'd accountable for the 
property of the joint family as it exists at 
tbe da’e < f partition, bnt this now well- 
established rule is based on practice on the 
ground that it is always open to the other 
meu here to put sd eDd to the management 
by partition, which can even be euforeed in 
a proper case on behalf of the minor members 
of tbe family. Confirming the reliefs already 
granted to the plaintiff, we must allow tbe 
appeal and eet aside so much of the decree 
as diemi? see tbe plaintiff's claim for an account 
against the widow and tbe second and third 
dt fondants in the light of the above observa¬ 
tion. Costs to abide. 

Rbishnan, J,—l agree. 

“ c p - 

j. p. Affe il aiiouod, 


MADRAS HIGH COURT. 

Stcoxo Civil Am*L No 1692 or 1920. 

December 1 t, 1921, 

Frettnl:— Mr. Justice Kumaraswami Sastri 
and Mr. Justice Devadoss. 

KUNJAMMALi add OTatfcS— Defendants— 

Appellants 

versus 

RATHNAM PlLLAl—P uintiP?— 

Rk PO'DBMT. 

Easement* Act (V of 1-S2J, s« >6, "Hi—Right of way 
through another's land, acquisition of—Access for 
scavenger—Enjoyment oj right for over statutory 
period—Acquisition of right. 

An easement can bo acquired to a right of wny 
through a dwelling house, [p. iP, col. I.j 

Seotiou 16 of tho Easements Aot whioh deals 
with the requisites necessary to acquire a right 
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under the Act is not exhaustive and does not exclude 
or interfere with other titles and modes of acquir* 
ing easements. [|>. 13, col. i 
Where user is proved, the presumption is that it 
is of right till the contrary is proved. Such a pre. 
sumption is not in India a presumption dc juri* ct 
jure It only starts a party with a presumption 
in his favour which can be rebutted by proof of 
facts which are inconsistent with or which militate 
against, the inference. tP- 13, eo). 2; p. 14, col. 2.] 

It is competent to a person tonequiro a right of 
way for a scavenger to gain access to his house 
by passing through hie neighbour’s house by user 
for over the statutory period. Such user need not 
hnvo }>oen exercised as of right. \p. 15, col 1.] 
Seoond appeal against the deoree of the 
Additional Subordinate Judge, Triobinopoly, 
id Appeal Suit No. 344 of 1920, (Appeal 
Suit No. 172 of 1920 on the file of the Die- 
triit Court, Trishinopoly), preferred against 
that of the Court of tbe District Moneif, 
Trichioopoly.in Original Suit No. 171 of 1918. 
FACTS appear from tbe judgment. 

Messrs, E. Rajah Aiyir and R. Qanapathi 
Aiyar, for the Appellante.—Defendants 
are tbe appellants. The suit is brought 
by tbe plaintiff for a permanent injunx- 
ticn restraining tbe defendants from 
entrusting tbe scavenger from passing 
through tbe defendant’s bouee and aleariog 
tbe plaintiff's privy. It bag been deoreed in 
both tbe lower Courts. My sonteDtion before 
your Lordships is tb&t tbe plaintiff has not 
acquired tbe easement under sestion 15 cf 
tbe Easements Aot under which easements 
are acquired. Tbe right alaimed mu6t have 
been exercised as 'of right’ and to tbe know¬ 
ledge of tbe defendant. Further, there is 
no light of way through a dwelling house. 
Suth an easement is unknown to law. Now 
about sestion 15 all that tbe lower Court has 
found is that tke privy was cleaned by 
tte scavenger entering through the defend 
ant’s doorway fiom oO to 40 yeais. But 
it has not been found that that was done aa 
cf right. No presumption in such oas6S ecnld 
be made that it is exercised ‘be cf right.’ 
Tbe presumption in favenr cf tbe cxereise 
being as cf right does cot apply to India. 
[Shaikh Skoda Rukih V. Shaikh Tajuddth (1), 
Merer Mullick v. Rofituddi Mullick (2), Sami- 
naiha Mudaly v. Vtlu Mudaly (3) thillipi v 
Holliday (4).] So in this sountry, user must 

(1) 8C.W.N.8S9. 

12 ) Dlnd.Cus tefi; 13 C. L. J. 316. 

13) Vh Ind. Cos 749, 4 L W. 126; (1916) 2 M. W. 
N. 162i 20 X. L T. 544. 

(4) (1891) A. 0. 228; 61 L. J. Q. B. 210; C4 L. T. 
74F; 55 J. P. 741. 
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be presumed to be 'by license* and not ‘as of 
right.' Farther, there oan be no right of 
way through another man’s house. 

Mr. 8, Kriihnamurthi Aiyir, for the Re¬ 
spondent.—It must be presumed from IoDg 
user that the user had a lawful origin. Section 
15 does not exclude other modes of asquiring 
easements, Rairup Koir v. AbA Hosain (5). 
Sse aho rhillipi v. Halliiiy (4), Goodman 
v. Saltaih Corporation (6), tftrnr v. Dennt 
(7), Gale on Easements, page 222, Sami naiha 
Mudaly v. Vein Mudaly (3). These oases 
suflniently establish that where there is an 
exeroise of a right, if it osuH bs suggsstei 
that it had a lawful origin, it mu3t bs pra- 
sumed in favour of the right. If that is pre¬ 
sumed then plaintiff has got a right to get an 
injunstion and the lower Court is r ght. 

Mr. K, Sanh Axyar in reply.—Right of way 
through another man’e house is an easement 
unknown to law. Moroover, my olient will 
be put to a lot of ineonvenienoe by having to 
keep the doors open. 

JUDGMENT,—'This appeal arises out of 
a suit by the plaintiff for a permanent 
injunction restraining tbe defendants from 
obstructing the scavenger from passing 
through the defendants’ house and (leaning 
the plaintiff's privy. The sase for the 
plaintiff is that tbe scavengers have been 
Meaning hie privy for over 60 years by 
going through the defendants’ doorway 
marked in the plan, srossing the defendants’ 
privy and then passing by a doorway in 
the wall to the plaintiff’s privy which is 
adjaient and cleaning it. The first defend- 
ant’e oa*e was that the right was never 
exercised. The Dis.rict Maosif found that 
the plaintiff’s privy was cleaned for 
over cO to 40 years by the scavenger 
passing through tbe defendants’ house as 
alleged in the plaint and that it was not 
obstructed before October 917. The suit 
was filed on the 19th of March 19.8. On 
appeal ths Salordintte Judge concurred 
with tho findings of the District Maosif and 
dismissed tho appeal. 

(5) 6 C. 391; 7 C. L. It. 5<»; 7 I. A. 240; 4 Shome 
L. U. 7; 4 Sur. P C J. 19P; 3 Suth. P C. J. 816; 4 
Ind. .lur.530; 3 'nd. Dec. -N. e.) 2*7 (P. C.t. 

.6, (18821 7 A. C. (33: 52 I, J. Q B. 193; 48 L. T. 
239; 31 w. U. 29', 47 J. P. 276. 

(7) (HOI) 2 Ch. 534 at p. 538; 74 L J. Ch. 723; 
93 L. T. 412; 70 J. P. 65; 64 \Y. R. 303; 3 L. G. R. 
1203. 


i 


INDIAN OASES, 


13 


Vol. LXVI] 

KUHiMMil f. BATHHAM PILLAI. 

H is contended in second appeal that 
lestion 15 of the Easements Aot oannot 
apply to easements like the present one, 
that there was no allegation that the 
tight olaimed was exeraieed as a matter of 
right and to the knowledge of the defendant, 
and that there oan be do right in law 
to a right of way through a dwelling house, 

Seation 15 of the Easements Aot deals 
with the requisites neoeesary to aiqnire a 
right under the Aot, but as pointed out by 
their Lordships of the Privy Oonnoil in 
flajrup Koer v. Abul Eonein (5) other titles 
and modes of aequiriDg easements are not 
excluded or interfered with. 

It is arguid that in the present oase all 
that both the lower Courts have found is 
that the privy was oleaned by the scavenger 
entering through defendants’ doorway from 
between 50 to 40 years, bnt that it has not 
been shown that this was done as a matter 
of right and that there is no presumption 
in eush oases that the exeroise was of 
right, 

The plaintiff to paragraph 4 of the plaint 
states "that soaveogere have had assess to 
the privy in his hou6e through the doorway 
of the defendants for the past €0 years" and 
to paragraph 5 it is alleged “that owing to 
misunderstandings between the parties the 
defendants with a view to prevent the 
ssavePger from sleaning the privy have 
looked up the door D cn their side and are 
obsunitiDg end annoying the plaintiff in 
variooe ways eontrary to bis right, and that 
the defendants have no right whatever to pre¬ 
vent the (latengHB." Paiagiaph 6 states that 
the wrongful aots of the defendants have 
■auaed a great deal of trouble and 
loes to the plaintiff and are also likely 
to give rite to various Civil and Criminal 
proceedings- and that defendants should be 
restrained by an injnnstion, So far, therefore, 
as the plaint is construed, not only ie it not 
alleged that the user was jermiisive but the 
allegations show that plaintiff slaims it as of 
right, 

The defendants deny that the soavengers 
passed through their bouse inordir to slean 
the plaintiff's privy and state that even if the 
user were true it sould not have been as of 
right. 

Four witnesses were examined for the 
defendants bnt their evidence is to the effect 
that (he right olaimed was never esereieed. 


There is no suggestion of any lioense given by 
the defendants or their predecessors-to title 
to the scavenger oleaning plaintiff’s privy by 
entering through their house. 

In the oase of long enjoyment of the 
right olaimed, a legal origin shonld, as 
observed by Lord Hersobell in Phillips v. 
Halliiay (4), be presumed when there has 
been a long continued assertion of a right 
if snch a legal origin were possible, and 
the Court will presume that those aots 
were done and those sircumstanaes existed 
whioh were necessary to the creation of a 
valid title. The presumption of a lost 
grant in saoh oases has been resognised in 
the leading oase of Qooiman v. Saltaih 
Corporation (t>), Oiroumstanoes, however, 
should exist whioh would render the drawing 
of the presumption reasonable in law and 
probable in fast, but, as pointed out by 
Farwell, J , in Mercer v, Denne ( 7) not only 
would Courts be slow to draw an inference 
of fast whioh would defeat a legal right 
which has been exersised for a very long 
period unless such inferense is irresistible 
bat will presume everything that is reason* 
ably possible to presume in favour of sash 
a right. 

Where nser is proved, the presumption 
is that it is of right till the oontrary is 
proved. Gale in his valuable treatise on 
Easements observes : "The effest of the 
ueer would be destroyed if it were shown 
that it took place by the express permission 
of the owusr of the servieDt tenement for 
in suoh a oase the nser would not have 
been bad with the intention of aiqairing 
or exersieing a right. The presumption, 
however, is that a party enjoying an 
easement acted under a claim of right until 
the oontrary is shown. ” (Page 222, »th 
Edition). In Oampbelt v, IVi'.ton (8) it was 
held that where there was no evidence to 
show that the way over another’s land had 
been used by permission auoh user over 
20 years exeroued adversely and under a 
claim of right was sufficient to enable the 
Jnry to raise the presumption of a grant. 
In SaminafAa Mudaly v. Te/tt Mudaly (8) 
Wallis, 0. J„ observed: ‘ On tbe other hand, 
the nser of the plaintiffs may be presumed 
to be as of right and to have a lawful 
origin, and if a lawful origin, of the 
plaintiff’s right oan he suggested suoh an 

(8) (1803) 3 East 2W] 7 B. B. 40 j 102.E. B..010. w 
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origin can be presumed.” It has been 
argued for the appellant that the presume 
tion in favour of the exercise beiog a* of 
right rather than licence does not apply 
to India and refereose has been ma^e to 
the oases referred to bel <w. 

In Shaikh Rhola Rukih v, Shaikh Tout • 
din (U, B-inoerjee, J, was of opinion that 
it would n r »t be safe to follow the rule 
of English Law without qnal» 6 *athn. He 
was of opinion that, as section 2 *? of the 
Limitation Aot requires the user to be 
as of right, the onus will be on the 
plaintiff to prove it, and that h ving 
regird to the habits of the people of the 
country it would not ba right to draw the 
same inferenoe from mere u«er as would 
be proper ard legitimate in a case 
arising in England. The learned Judge 
qaotes with approval the following 
passage in Miira on Limitation: “ The 
nature and character of the servient land, the 
friendship or relationship between the 
servient and the dominant ownere and the 
oirsumstaneee under which the user bad 
taken plase may induce the Court to hold 
that the user was not ‘ as of right 1 
although there is no direst proof that the 
enjoyment was had with the permis«min of 
the servient owner/’ In Utter MuUick v, 
Hatiiuddi Muilict (i) Pigotand Rimpini. JJ , 
were uf opinion that in questions regarding 
a right of way the Court should consider the 
•haraster of the ground, the space for which 
the right is claimed, the relations between 
the parties and the circumstanoes under 
which the user to< k place. 

In Sao.inatha Uudaljj v. Velu Mulaly (3) 
Phillips, J., while referring with approval to 
the dictum of Lord Herscbell on / hillipt v. 
Halltday (4) and to tb 6 rule laid down by 
Gale, was disposed to draw a difference bet¬ 
ween a right of way and a right to water. 
Referring to the observations of Banerjee, 
J., in Shaikh Ehoda Bukth v. Shaikh 
Tauddin (.) the learned Judge ob erve*: 
“No doubt, as was remarked by Biner- 
jee. J., in Shaikh Khoda Bukth v. Shaikh 
Tamidin (l), that in this country it wool ! 
not be right to draw the same inference from 
user as in England, but his remarks had 
reference to a right of way, in resoeot of 
which 1 agree that the ob*ervat : oa has 
considerable force; but rights to water stand 
OQ a different footing, for in this country 


they are vary highly valued and a license for 
the use of water gratis is by no means 
common ,f 

We do not think it can ba said that 
rightq of wiy into and through a private 
dwelling house in this country are not as 
highly veined as rights to water. 

In W uthu Gounian v Awnth » Gounlm (9) f 
whiob related to a right of wav, it was found 
that the plaintiff and his predeee sor^n- 
ti le were u iog the path for over 20 years 
that thoagh there were objections more than 
2 years before suitactaal u«er did not esase 
till a fence was put up a few Have prior to 
suit. It was h»-|d bv Si*a*»v* Aiyar and 
Bakewell, .IJ. ( that the oUi i'»ff w *9 entitled 
tosaec-ei both under the Emmeot 9 Ait 
and under the General uaw, Stdaiiv* Iyer, 
J., bold that ' when 0090 enjoyment has 
taken placs for a long term of years title 
by prescription w*9 aiqoired independently 
of the Sutue an 1 a sait to eUtblish that 
right oan be brought within 12 years after 
tbe obstruction.” 

Ws do not think that the oases cited by 
tbe appellant’s Vakil establish that no pre¬ 
sumption should be raised by u*er and that 
in this country enjoyment of a right of way 
should be presumed to be by lioense till tbe 
oontrary is proved. All that they decide is 
that there are conditions and oiroamstancec' 
to be taken note of in this country before 
the Court can come to the conclusion that 
the exercise of a right of way can be held to 
have been as of right. What tbe cir¬ 
cumstances are which militate against the 
user bjing exercised as of right mast, like 
any other fact, be pleaded and it is for the 
Ooart to consider whether, having regard to 
the exieteioe of all or some conditions and 
considerations referred to by Bmnerjee, J,, 
a reasonable presumption can be drawn as to 
the exeroise being of right. The presump* 
tion of right from long user is not in this 
country a presumotion de 'unt tt de utt. It 
only sti r tsa piny with a presampcion in his 
fav mr which can be rebitted by proof of 
fac'.a wuich are inconsistent *ith, or which 
militate agains , tne inference w nch, in tbe 
absence of evidence by tbe defendant, would 
entitle plaintiff to a decree. 

(0> *1 Ind Cus. R28; 21 M. L J. 6«5: 18 L. T. 
470/ 2 L. 'V. UU7; (IO10J 1 M, \Y. N. 1a3, 
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1 It has been argued that there oan he no 
right of way through another person’s 
bouse. No authority had been eited in support 
of this proposition. HiviDg regard to the 
fast that in towns houses without eompounda 
or backyards are contiguous to eash other 
and that very often assess through another 
house may be the only way wbish eeavengers 
san gain assess, it is d< ffisult to see why no 
right of way san be acquired. The right to 
a kitchen of a neighbouring bouse 
for nashing has been reoogrioed in 
England (Gale on Easements, page 28). It 
is, no doubt, true that the uee ehooli not go 
beyond what is reasonably required for the 
enjoyment of the dominant tenemeot, but this 
does not mean that the right itself oiunot be 
asquired where ita user may be irksome. All 
that Mr. Rajah Iyer was able to urge was 
the trouble bis slieuts will be pat to in 
having to keep the door of bis house 
Open. 

We are of opinion that the desrees 
of the lower Oonrt are right and dismiss 
the eeiond appeal with sosta, 

Mi 0, P. 

.Appeal dismissed. 


The statement of au insolvent in the course of 
bis pnblio examination under section 27 11 • of the 
Presidency Towns Insolvency Act is not admit-sible 
in evidence in a subsequent suit in which he is 
not examined as a witness by tf’o • ourt [p i?,col _.] 

An erroneous omiseion to object to the reception 
of evidence does not make it legally admissible 
in evidence [p. 7, col - ) 

If the plaintiff ealls the defendant as a witness, 
he is not entitled to cross-examine him as a matter 
of right [p. , col. • ] 

Radha Jeebuu Mootluffij v. Taramnnee Doesce, 11 
W. R. P C. 3 i i B. .. R. P. C. 7v; U M 1. A. 8"j 
2 Suth P C. J. 20«; t Sar. P. C J. 467; 4 Mad ur. 
J7n; i Ind Deo N s 684; OE R 34*, discussed 

t party when called as a witness by his opponent 
cannot as of right be treated as hostile, the mu*ter 
being sole'y in the discretion of tho court [p 8, 
col. /.] 

A witness who is unfavourable is not necessarily 
hostile, for a hostile witness is one who from the 
manner in which he gives his evidence shows that 
he is not desirous of telling the truth to the » ourt. 
[p it, col, *.] 

A Court's decisiou must rest not upon suspicion 
but upon legalgrounds established by legal testimony, 
[p 19, col I,] 

Hina Ktimari v. Bijoy Singh, 40 Ind. Css 242: 1 P. 
L. W, 4*6 : f> L. W. 71 : 82 M. L. J. 426: 2i C. W. N. 
586; 21 M. L. T. 844; 15 A. L. J. 38?; 25 0. L. J. f 0«) 
19 Bom. L. B. 424: (>»l7» M. W. N. 473; 44 C. 60-' ( 
44 I. A. 72 vP. C.), relied ou. 

Appeal against a decree of the Subordi- 
Date Judge, Pabca, dated the 12th February, 
1919. 


Babue Manmatha Noth Muker ee aDd Satin 
- Ohandra htwuhi, for the Appellant; 

Dr. Dtearka Nath ilitter, BabuV Satin dra 
Noth Mukeriec and Narain Ohandra Ear, for 
the Respondents. 


CALCUTTA HIGH COURT. 

Appeal phoh Ok gin«l Dickie 
No 119 of 1919, 

April 14. 1921. 

Present Juetiie Sir Aeutoih Mcokerjee, 
Kt., and Mr Juetiie Bnekland. 
LU0H1RAM MOTILAL—PLaiKTiip— 

Appilumt 

tersue 

RADHA CHARAN PODDAR aid othibb— 
D*P KDIHT' - —-h«tPONDV*T« 

Evidence Act (I of 1872;, s Uii-Hoiiile witness, 
mu it—Eiidence, admissibility of—Statement of 
tmplwnf in insolvency proceedings—Omission to oh. 
ject to reception oj evidence, effect of—Plointiff 
catting defendant as witness, whether entitled to cross . 
examine him as of right - Basis of Court's dcci. 
Sion. - ' 

An admission of an insolvent, if made after the 
not of insolvency, may be admissible against himself 
but it cannot furnish, evidence against another in. 
BOIvent or as against theOfflciaUssignee, [p. 17, ool, 1.] 


JUDGMENT. 

Mcokebjke, J.—The appeal ariges out of a 
euit iommenied by the appellants for deola- 
ration that two mortgages for Rj. 5,COO 
eaih taken by the first two defendants, 
Radha Oharan Poddar and Radhaballav 
Poddar, one from Lalbihari Saha (now 
deieaaed) on the 30th January »914, and 

the other fromSukh Lai Saha, Matial Saha 

and Nrityalal Saha on the V|h February lbl-A, 
had been made gratuitously with intent to 
defeat their ereaitora and were eoneequent. 
ly voidable under teation 53 of the Transfer 
of Property Ait. The plaintiffs are areditora 
of the Sabas and instituted this suit on 
the 9th Marsh i9l8 on behalf of themselves 
and the other ereditora whose names were 
eat out in a aahedule appended to the plaint, 
The mortgagors as also the mortgagees 
were made defendants • and as the Sabas 
had been adjudicated insolvents on the 23rd 
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July 1914 by Ibis Court in the exercise of 
its Insolvency Jurisdiction, (be Official 
Assignee also was joined as a defendant. 
Tbo suit was thus aonetituted as a re* 
preservative suit of tbe type aontemplated 
in tbe tase of Bakim Lal v. Mooshahar Sa/iu 

(1) , whiah was affirmed by tbe Jndiaial 
Oommiitee in Muiahar Sahu v. Bakim Lai 

(2) . Tbe ease for tbe plaintiffs is tbat after 
tbe Sahas bad been adjudicated insol* 
vents, ' they proved their elaim before the 
Official Assignee in due course. On tbe 4th 
April 1916 three of tbe insolvents, Krishna* 
lal Saba, Matilal Baba and Naritya* 
lal Saba were publialy examined before 
tbe Registrar in Insolveney, in tbe 
course of eneh public examination it 
was elicited tbat they bad executed tbe 
mortgages now in enit in favour of tbeir 
relations. Tbe plaint ffs intended to apply 
for an order under section 55 of tbe Preei* 
dency Towns Insolvency Act for avoidance 
cf tbe mortgages as against tbe Official 
Assignee. But before tbe termination of tbe 
insolvency proceedings, they discovered 
that the mortgagees had obtained decrees 
on tbe mortgages on tbe 15th Marsh 1917, 
against tbe mortgagors and tbe Official 
Assignee. They have consequently been 
constrained to institute tbe present suit, 
as otherwise complications might result 
if tbe decrees should be executed and 
the hypothecated properties should on sale 
pass into tbe bands of strangers. Tbe elaim 
whs resisted by tbe mortgagors and mart* 
gagees-defendai ts, in other words, by the 
Sabas and tbe Pocdars. Tbe Official Assignee 
supported tbe plaintiffs and stated tbat be 
was not aware of the fraudulent charact¬ 
er of tbe mortgages at tbe time when tbe 
mortgage deorees were made and be could 
not accordingly take steps to defend thcee 
suits. On these pleadings, tbe substantial 
question in controversy was formulated in tke 
eighth issue in tbe following terms: 

^ “ Were tbe mortgages in question executed 
by the insolvents without consideration 
and were they executed mala tide and 
fraudulently us shields .gainst tbeir creditors 

(1) 34 0.669; 11 C. W. N. fcfcp; « C. L. J. 410. 

(2) 32 Iud. It'. 242; £0 M. L. J. < 1C; 3 L. W. £07| 
2D C. W. N. 363; 14 A. L. J. 118; (1916) 1 M> W. N. 
168 ; )0 M. 1. T. 203; 28 C. L. J. 40*; 1» Bom. 1. it. 
fc7-i 4? 0. 521; 43 LA 10! <P. CD. 


as stated in the sixth and eighth paragraphs 
of the plaini?” 

Tbe Subordinate Judge held on the evi¬ 
dence tbat tbe plaintiffs bad failed to dis¬ 
charge tbe burden which lay upon them to 
prove that tbe mortgages were fraudulent; 
he further found that the defendants bad 
established that the mortgages were for 
consideration. On the present appeal, the 
arguments have centre! round tbe question 
whether the mortgages were gratuitous or 
for consideration. 

At an early stage of the arguments, it 
transpired tbat certified copies of the reosrd 
of the public examinations of Matilal Saha, 
Nrityalal Saha and Kriebnalal Saha were 
received in evidence by the Subordinate 
Judge. None of thess persons had, however, 
been examined as witnesses in the lower 
Court, and consequently their previous 
statements could Dot be taken to have been 
utilised to oontradict them. The question 
thus arose, whether the statements in the 
insolvecoy proceedings could have been 
received in evidence under either section 
32 or section 33 of the Indian Evidence 
Act. Section 32 was of no avail, because, 
even if it were assumed tbat tbe require¬ 
ments of the introductory olause were 
satisfied, tbe case could not be deemed 
covered by any of tbe eight clauses. The 
clause which looked most helpful was tbe 
third, but this, it was conceded, was useless, 
as tbe statements were not against tbe 
pecuniary or proprietary interest of the 
persons making them. Section 33 was equally 
of no assistance, beeaoee, even if it were 
assumed tbat the requirements of tbe intro¬ 
ductory danse were fulfilled, none of tbe 
three conditions mentioned in tbe provieo 
could be t old to have been realised. The insol¬ 
vency prooeedmg could not be treated as a pro* 
seeding between the tame parties as tbe parties 
to tbe present suit. Nor could it be said 
that tbe adverse party in tbe first proceed¬ 
ing bad tbe right and opportunity to cross- 
examine or that tbe questions in issue were 
substantially tbe same in the first as in tbe 
second proceeding. Tbe eeope of tbe public 
examination of tbe icsolvei t, as indicated in 
section 27 (1) cf tbe Presidency Tobds 
I nsolvency Act, is to examine him as to 
his conduct, dealings and property. At that 
stage, Hie creditors who may have been 
notified are arrayed together: no question 
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arises whether there is a conflict between 
secured and nnseonred creditors, or whether 
the alleged claim of one or other of them 
is or ie not fraudulent. They eannot at 
the time be treated as adverse parties, nor 
tan the question in issue in this' suit be 
deemed, by any etretoh of language, to be 
substantially the same as the question then 
in issue. There is the additional difficulty 
that the statement of one of the insolvents 
sould not by any devioe be used as agaiost 
another or the others. The admissions of 
an insolvent, if made after the aot of 
iosolveney, may be admissible against him¬ 
self, but they eannot furnish evidence against 
another insolvent or as ogainsl the OSiiial 
Assignee. Referenee may in this oonneotion 
be made to the deeision in Board of Trade, 
Ex parte, Brunner, In re (3), where it was 
roled that the answers of a bankrupt on 
his publie examination are not admisiiblo 
in evidence even in proaeediogs in the tame 
bankruptcy by the trustee against parties 
other than the bankrupt. There was thus 
no escape from the position that the state¬ 
ments made by Kriahnalal Saha, Matilal 
Saha and Nrityalal Sahe, in the eourse of 
their public examination under eeation 27 
(1) of the Presidenoy Towns Insolvency 
Act, were not admissible in evidence in this 
suit. When we indicated our view on 
this point, Mr. Mukerjee on behalf of the 
plaintiffs requested that steps might be 
taken to examine those three persons in 
this Oourt. Ws deoided to accede to this 
request, although we were not unmindful 
of the observations made by the Judicial 
Committee as to the reception of addi¬ 
tional evidence in appeal, in the case of 
Keuow.i Itsur V. 0. I. P. Ry., Oo. (4). We 
were, however, largely influenced in our 
decision by the circumstance that some 
endeavour had been made to examine the 
insolvents in the Oourt below, but the 
attempt proved infructuous aa the witnesses 
aonld not be found and the warrants could 
not, consequently, be executed. No doubt, 


to the fact that the previous statements were 
allowed to be received in evidence without 
objection. The erroneous omission to object 

to the reception of the evidence did not, as 
pointed out by the Judicial Committee in 
Milhr v. Madho Dai (b), make it legally 
admissible in evidence; but as suoh omission 
might poseibly have induoed the plaintiff not 
to take recourse to the extreme measures 
provided for the eoforcament of attendance 
of witnesses, we thought it right to summon 
them for examination in this Court. Two 
of them, Matilal Saha and Nirtyalal Saha, 
did attend in obedience to the tub poena 
issued by this Court; Kriebnalal Saha did 
not attend and it was stated that his absence 
was due to illness. Bat when the witnesses 
appeared in Oourt, Mr. Mukerjee declined 
to examine them in chief, on the ground 
that as his clients were plaintiffs and the 
witnesses were mortgagors defendants, they 
were bound to be hostile. He accordingly 
asked that they might be treated as witnesses 
sailed by the Court and that he might 
be premitted to cross examine them. 
In support of this position, he placed 
reliance upon the dssision of the Judicial 
Committee in Radha J:tbun Moostuffy v. 
' Taramonce Dosste (6), That decision is of no 
assistanes to the appellant. There the 
witneeeee summoned for the plaintiff (except 
one) did not appear. The plaintiff there¬ 
upon filed a petition praying that the case 
might be decided by his summoning the 
defendant in person and taking bis deposi¬ 
tion. The defendant was accordingly sum¬ 
moned and was asked by the Court whother 
the money claimed by the plaintiff was justly 
dae from him cr not. The defendant an¬ 
swered that he was not liable for the 
claim. The plaintiff then submitted 
that he had not intended to abide by tbs 
answer of the defendant and asked leave 
to cress examine him. The Trial Judge 
refused to pat &oy farther question to the 
defendant or to allow aDy to be put on 


behalf of the plaintiff and dismissed the 
all the steps whieh might poseibly have Bait. On appeal to this Oourt, Morgai 
keen taken to enforce attendance w ere not and Pandit, JJ., expressed their diaapprova 
exhausted, bat this might have been due 


(8) (1887) 19 Q. B. D. 572; 6S L. J. Q. B. 008; 57 (5) 19 A. 78; 7 Sar. P. C. J. 73; 9 Iud. Deo (n, s ) 

L. T. 418; 85 W. 11. 719; 4 Morrell 255. 50; 23 I. A. 106 P. 0.). 

(4) 31 B. 381; 9 Bom. L. B. 671; 11 C. W. N.721; (6; 11 W. B. P. C. 31; 2 B. I,. B. P. C. 70; 13 M 

0 0, L. J , 6; 4 A- 1/. J. 46I t .17 $1. L J. 817i 8 M. L. I. A. 380; 2 Sutb. P. 0, .1. 2H; 2 Sar. P. 0. J. 457, 4 
T, 485j 811, A-115 (P, O.j, Mud. Jur, tf5| l Iud. Peo, (n. 8 ) 534; 30 £}, &, 38J, 
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of the aoorso adopted by the Trial Judge, and, 
when the case went ap to the Jndieial Com¬ 
mittee, their Lordships folly oonaorred in 
the propriety of that coarse. This is 
clearly no authority for the proposition that 
if the plaintiff calls the defendant a9 a wit¬ 
ness, be is entitled to cross-examine him as 
a matter of right; in the case before the 
Jodiaial Committee the defendant was 
treated as a witness called by the Court. 
If the contention of the appellants were 
to prevail, it would involve in substance 
an approval of the prcoadcre oondemned 
in emphatic terms by the Judicial Committee 
in two recent cases In Kiihori Lai v. 
Ohunni Lai (7), Lord Atkinson observed as 
follows 

“ It would appear from the judgment of 
the High Court that in India it is one of 
the artifices of a weak and eomewhat paltry 
kind of advocaiy for eaoh litigant to cause 
hie opponent to be summoned as a witness, 
with the design that each party shall be 
forced to produce the opponent to summoned 
as witness, and thus give the Counsel for 
eaoh litigant the opportunity of cross- 
examining his own client. It is a practice 
which, their Lordships cannot help thinking, 
all judicial Tribunals ought to6et themselves 
to render as abortive as it is objeotionable. 
It ought never to be permitted in the result 
to embarrass judicial investigation as it has 
done in this instance. ” 

Reference may aleo be made, in this con¬ 
nection, to the decision of the Judicial Com¬ 
mittee in Lai Kunwar v. Ohiranjee Lil 
(S) ; see aleo lenkata Samba Sadasiva 
Deoarav. Papayya Devara (9) ; Bangaticamy 
Iyengar, In re (10), The matter must plain¬ 
ly be deoided under section 154 of the 
Indian Evidence Act which gives the Court 
a discretion to permit the person who calls 
a witness to put any question to him which 
might be put in cross-exmination by the 
adverse party. The rule reoognised in 


(7) 1 lud. Cas. 128; 31 A. 116; 13 C. W. N. 370; 9 
0 L. J. i7'; 6 M L T. 5 W ; 11 Bom. L. H 1%; 19 M. 

L.' J. 168; 3« I A 9 P C.). 

(8, 0 lnd. i as. M9; *0 M. L. J. 182: 7 M. L. T. 

67- 14 C. W. N. 2 Hfi: 1 C L. J. 173: 13 Bom L. B. 

244- 33 A. 104 37 I A 1: I '910) M. W. M 8 ,P. 0.). 
(«) 21 lnd. Cas 7 7: (I9'3) 41. W N 8 8. 

( 10 ) 31 lud. Cas. 781) (1013) H, W. If. 098. 
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Olirke v. Soffery (11) and Bastin v. Oarew 
(12), namely, that when the witness stands 
in a situation which naturally makes him ad¬ 
verse to the party who desires his test!money,' 
a?, for example, when a defendant is called 
as the plaintiff's witness, the party calling 
the witness is entitled to cross examine him, 
cannot be held opplicabl9 in this country 
in view of the provisions of section 154 
of the Indian Evidence Act. Indeed, even in 
England,{it has been ruled in later oases that 
the situation in which a witness stands 
towards either party does not give the 
party calling the witness a right to cross- 
examine him, unless the witness’evideme be 
of each a natnre as to make it appear that 
the witness is unwilling to tell the troth ; 
Parkin v. Moon (13), Beg. v. Ball (14), and it 
now appears to be settled law in England that 
a party when called by hie opponent oannot as 
of right be treated as hostile, the matter 
being solely in the discretion cf the Oorrl; 
Price v. Mannir.g (15). We must farther 
remember that a witness who ie unfavourable 
is not Deoessarily hostile, for a hostile 
witness has been defined as one who, from 
the manner in which he gives hie evidence, 
shows that he is Dot desirous of telling 
the truth to the Court: Colei v. Colei (16); 
Qreenhough v. Eccles (17), Surendia Kriihna 
Mondal v. Banee Daui (18). The position, 
consequently, is that, although Matilal Saha 
and Nrityalal Saha were present in this Court, 
the plaintiffs did not examine them. We are 
thus left with the evidence adduced in the Court 
below, after the depositions of the insolvents 
before the Registrar in Insolvency have been 
exelcded therefrom. Upon that evidence, 
there is no room for serious argument that 
the decision of the Subordinate Judge mast 
be upheld. He has referred in detail to the 
oral evidence to show that the mortgages 
were for consideration and that oral testimony 


(11) (1824) R. A.M. 126; 27 R. H. 736. 

(12) (1834) R. A M. '27; 27 R R.737. 

(13) (1836 7 Ur & P. 4OS. 

(14) (1839/ 8 Car A P. 746. 

(•6) (18->»» 43 CL. 1). 372; 68 k J. Cli. 649; 61 L. 
T. £37: 37 W. R. 7hf>. 

(16 (1868) 35 L. J. P. 40; 1 P. A D. 70; 13 L. T. 
60-; 14 W. R. 299. 

u I 1859 f. C. B. 8 b.) 786; 28 L. J. C P. 160; 6 
Jur. N s.) 7 6: 118 R R. 8- 6; I *1 E II. 8 fa. 

( 8) 69 lud «. as. 814; 47 0.1943; 33 0. L. J. 34| 
240. W. tf.860. 
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ia largely supported by the eoaount-books. 
As regards the mortgage of the 3 <ih> J « Dnar J 
1914 he has found that Lulbihan Saha had 
borrowed Rs. 4,000 from the first two defend- 
ants on the ooiasiou of the marriage of hia 
aon in 1913, and executed a promissory note 
for the amount. The mortgage was granted 
to assure the sum due on the note and a 
subsequent advanse of Rs. 440. As regards 
the mortgage of the 7th February 1914 the 
Subordinate Judge has found that it was 
granted to seanre a prior loan of Rr. 3,000 
taken in 1908. Tbe oral evidenae and the 
extracts from the aaoount books have been 
placed More us and aarefully oommeoiei 
up <n. Wa see no reason to doubt the aorreot- 
ue»< of tbe conclusion of the Saboidinate 
Judge that both the mortgages were for 
•onsideratiou and he, io our opinion, proo«rly 
deolined to deeide in favour of the plaiotiff on 
mere grounds of susniaion, for, as Sir Liwrenae 
Jenkins said in iUna human v. fit oj .iingk 
(19 , t' e Court's deaisioo must rest not u joo 
saspision bat noon legal grounds established 
by legal testimony. 

Tbe result is, that the deeree of the Sabir 
dinate Judge is affirmed and this appeal dis 
missed with soste. 

Bookumd, J.—I ngree. 

B, v, Appeal liimined. 

(10) 40 Ind fas 242: I P. L. W. 416j 5 L. W. 
711i 82 M. u J. t:fi| 21 0. W. N 6S5 : 2* M. L T. 
844) 16 A L. J !'82| 25 0 L. 3. 609; 1* Bora. U R. 
424;(19i7; M.W.N. 473; 44 0.602; 44 I A. 72 lP. C.). 


LAHORE HIGH OOURT. 

Sioord Civil App.xl No. 2022 or 1918. 
November i2, 1921. 

Present —Mr. Jastice LeRissigaol 
and Mr, Jaatise Oamobell, 

BADAM a«u Ofd8«8 D.flNDtNTS — 

AfP*LLlNT8 

versus 

MAD30 RAM «Noord8«t< PL.mraFfi 

—R<SP1 i 8 «1N 

It Mu Law—Joint family—Alienation by iather— 
Declaration in faoonr of wn -Qoruideration, return 

cf. 


Where a Hindu sou obtains a decree that a sale of 
family property br his father shall not affect, his 
right/ns a co parcener the vendee is not entitled to 
have a condition attached to the decree that the 
plaintiff should refund tho sale-price paid by tho 
vendee in respect of the portion of tho property 
affected by the decree, [p. 20, col. 2.J 

Appeal from a desree of the Dmtrist 
Judge, Ambala, dated the 2nd April 1918, 
affirming that of the Junior Subordinate 
Judge, Seaond Class, Ambala, dated 28th 
Angastl9i7. 

Mr. Manohar Lal % tor the Appellants. 

n. c n fV\Q Rnfcs. 


JUDGMENT.—This and the two ion- 
netted appeals arise out of aations brought 
by the son of a Hindu for a declaration 
that three sales of joint family property 
effected hy his father shall not affect his 
(pliimfl's) rights as a co parcener. 

fne finding of faat arrived at by the 
Oiarf. bdiw i*, that the sales were not 
eff-ated for an immoral purpose, but that 
they were without neoessity and were Dot 
for the benefit of the family and the 
plumiff’d prayer has been granted. 

In esaond appeal tbe only point 
urged is, that though the sales must ba 
set aside they should be set aside only on 
equitable terms, and tbe only matter debated 
before us has been whether to the plaintiff’s 
decree should be attached a sonditioD that 
he must refaod to the vendees the amounts 
paid by them for the properties sold, 

As a preliminary point it was urged 
that the prayer should not have been •on- 
fined to a deslaration, but should have 
been for possession inasmuch as the plaint¬ 
iff could have been given at least joint 
possession with the vendees, the transferees 
of his father. 

This objection, involving as it does the 
right of a sou to separate possession from 
his father during his father’s life-time, 
need not detain us, for it is raised for 
the first time in this Court and doe9 not 
affast the merits of tbe aase. 

On tbe main dispute, the argument for 
thd d ifeodants-aooelUnts is, that the sueessa 
of t ie plaintiff's suit will forae them to 
sue plaintiff's fa her on the ground of 
failure of aoasideration, and that the shares 
of b >tb father and eon in the so parcenary 
prioerty will be liable to satiafy their 
decrees. It ie retorted that at the present 
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moment and till the defendants obtain 
decrees, the plaintiff’s father owes no 
debt. 

In Kcer Haemal Rai v. Sunder Das (1) 
it was held that sons ooald not recover 
properly alienated by their father without 
refunding the whole of the ealo price, in¬ 
asmuch a* if the sale were set aside, the 
vendee would be entitled to recover from 
tho alienor the purchase money which would 
become a debt due by the father and eo 
recoverable from the whole of tho joint prop¬ 
erty. Bimmot Bahadur v. Ehaieani Kunuar (2) 
was referred to by appellant but the ratio deci - 
dendi in that case was that tho sale price was 
brought into the common puree of the 
whole family. 

For the respondent Sahu Bam Chandra 
v. Bhup Singh (3) has been cited bat that 
judgment throws do light on the problem 
concerning us. 

Sohadur Singh v. Desra/ (4) deals with 
a mortgage and dees not kelp us. 

Chandradto Singh v. Mala Prasad (5) was 
a suit to enforce a mortgage agaiost joint 
family property. 

In Bam Vagal v. Aiudhia Prae.'d (6) 
a son was decreed one-half of the properly 
and there appears to have been no prayer 
that be sfcoald first pay a portion of the 
ealo price, 

In Ohandradeo Sir.gh v, Mata Prasad (5) it 
was held by a majority that though a sen 
might be liable to pay a mortgage dobt 
doe by hie father, be oould resist a 
mortgage bared on that very 6amo debt. 

In Madho Parshad v. Mehrban Sir.gh (7) 
the vendor had died at the time of tho 
6oit and their Lordships held that an equity 
which might have been enforced azainst 
the vendor’s interest while it existed oould 
not be made to affeot that interest when 
it bad passed to a surviving co-parcsner. 

(1) 11 C.395; 10 Ind. Jur. 26; 3 Iud. Dec. (x. s.) 
1023. 

(2) 30 A. 852; 5 A. L. J. 339; A. W. S. (1909) 143. 

(3) 39 Ind Cas. 2£0; 3'J A. 437 at p. 444; 21 C. W. 
N. 698; 1 1\ L. W. 567; 15 A. L. J. 437; 19 Dorn. L. R. 
49fr; 26 C. L. J. I; 33 M. L. J. 14; (1917) M. W. N. 439; 
22 M. L. T. 22; 6 L. W. 213; 44 1. A. 126 (P. C ). 

(4) 53 P. R. 1901 IF. B.)j 62 P.L. it. 1901. 

(5) 1 Ind. Cas. 479; 31 A. 176; 6 A. L. J. 263. 

(6) 28 A. 328; 3 A. L. J. 81; A. W. N. (1900) 40. 

(7»18C. 157; 17 I. A. 19J; 0 Sar. P. C. J. 583; 

Baiiaue £ Jac&ou’s l\ C. So. 121; 9 lul, Dec. (x. a.) 
lUo, 


iladan Qopal v. Sett Prasad (8), Kilaru 
Kotayya v. Folcvarapu Du rgayya (9), 
Muthu'mshn'i Kaidu v. Kano.i (10) also 
have been cited and it ba3 been pointed out 
tiat in Ban Dayil v. Sura) Mai (11) the 
Allahabad Court refused to follow Soer 
Hasmat Bai v. Sun let Das ( i). 

The point is one on which there has 
been much corflist. and in appellante’ favour 
thero stands only Koer Hasmat Rai v. 
S'tnier D.s (I) and the obiter dictum in 
Madho Parshai v. Mehrban Singh (7), but in 
all the other ruliogs the Courts have 
marked tho distinction between the liability 
of the sons to pay their father’s debts 
and their right to avoid an alienation of 
the family properly. 

It is difficult to 809 how the distinc- 
tion is of much benefit to tho sons, except 
in this respect that it fores? alienees to 
look more carefully into the necessity 
for the alienation and so acts as a check 
on the alienation of family property. 

In tbeso o\ses if we issued decres3 con¬ 
ditional on the payment of the son’s share 
of tbo purchase price, we should be in 
effeot granting the vsndee a lien on the 
son’s share in the property sold and that 
coario would beoppoood to principles observ¬ 
ed in tho majority of the rulings cited. 

For tbeso reasons, we must deoline to 
interfere and we dismiss the appeals with 
costs. 

The appellants have their remedy ; only 
the rights of the son are affected, there¬ 
fore, the 6ales will be affected only in 
respect of one-half of the property sold ; 
and, for the consideration which has failed, 
the appellants may either secure payment 
from the vendor or sue him and execute 
their decrees against the whole family 
property. This course, it appears, may 
involve much unnecessary litigation and 
as each is to be deprecated, but on the 
authorities no other course isop3n. 
z. K. 

Appeal dismissed. 

(S) 40 Ind. Cas 4V; 15 A.L. J. 42o. 3d A. 4S5. 

19, 47 Ind. Cas. 192; 35 M. L. J. 451. 

00>39 1ud Cas. 501; (1917) M. W. N. 273. 

(1!) 23 Ind Cas. 891. 
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ODDH JUDICIAL COMMISSIONERS 

COURT. 

First Civil Appeal No. 92 of 1918. 

Oitober 24, ll j 21. 

Preunt Pandit Kanbaiya Lai, J. 0., and 
Mr, Dalai, A. J. C. 

MOHAMMAD MASUD ALAMard others 
—Plaintiffs—Appellants 
term 

MOHAMMAD MAHMUD ALAMand 

a kotber—Defendants—Respondents. 

U. P- Land Revenue Act (III of 1901 j, s. 4 (3)— 
Oudh Rent Act (XXII of 1886,1, s. 126—Lambardar, 
i chether can grant long term lca$e9— Transaction bij 
lambardar— Co-sharer* deriving benefit un<l'f if, u/ir- 
her can repudiate, 

Ju* the absence of a custom to the contrary, a 
lamburdar has no power, without tho consent of his 
co-sharers, to grant a leaso of co-parcenary land 
beyond such term as the circumstances of the 
particular year or season might require, but in 
circumstances of an exceptional nature a lambardar 
is justified in the exercise of his powers as a manager, 
charged with the collection of rents, to grant leases 
for a longer term to raise tho largest income to tho 
co-sharers on whoso behalf he purports to act. Where 
the granting of a lease by a hmbardar is shown to be 
for the benefit of tho co-sharers, and tho co-sharers 
have derived benefit under tho lease, they cannot 
repudiate a transaction entered into on their behalf, 
[p. 21, col. ?,] 

Appeal against a desree of the Additional 
Subordinate Judge, Luoknow, dated the 16th 
August 1918. 

Mr. Hoider Huiain, for the Appellants. 

Mr. Mohund Behari Lai, for Respond¬ 
ent No. 2. 

JUDGMENT.—The parties are oo-sbarers 
in two villages named Ladbausi and Bilgara, 
situated in Tabsil Malihabad, distriet Luck- 
Dow. Tie plaintiffs Nos. 1 to 5 are (he 
brothers cf the defendant No. I. The plaint 
iff No. 6, iiusommat Kaniz Fatime.is the sitter 
and the plaintiff No. 7, Mvsammat Siddiqan 
Bibi is the mother of these persons. The 
defendant No. 1 is the lambaidar of there 
villages. On the let January 1916 he granted 
a lease of theee villages to Abdul Malik, 
defendant No, 2, fer a period of seven years 
in his capacity as kmbardcr with the object 
of paying the decretal money, fer the 
satisfaction of whioh one of these villages 
was threatened with eale. The plaintiffs 
«etk to avoid that lease on the ground that it 
was granted by the defendant No. 1 with a 
view to set up an adverse title to the property 
comprised in the leaso. It is farther stated 
that tbp lessee was a man of no means, that 


no security wa9 taken from him, and that ths 
la-nbardar had no power to grant a lease for 
a loog term. It wae not alleged that the 
lease wae granted on a low or inadequate 
rent. 

The learned Additional Subordinate 
Judge found that the lease in question was 
executed by the limbardar for the benefit 
of hie co-sharers and that, but for the 
premium received from the lessee, ons of the 
villages comprised in the lease would have 
been lost to the plaintiffs and the defend¬ 
ant No. 1. He farther found that the 
interests of the plaintiffs, including two of 
them who are minors, were in no way pre¬ 
judiced by the transaction, and that the 
lambnrdar had au'hority to grant the lease 
on the forms specified therein. 

The only contention urged on behalf of 
the plaiotiffs-appeliaute iu appeal is, that the 
defendant No. 1 was not competent in his 
capacity as lamlirdar to grant a lease for a 
period of seven years ; and reliance is placed 
in support of that contention on the decision 
in Baniidhar v. Dip Singh (1) and Ohattrag 
v. Nutc.ila (2). It was laid down in those 
eases that, in the absenoe of a custom to the 
contrary, a hmbardar had no power, without 
the consent of his so sharers, to grant a lease 
of ao-parcenary land beyond enoh term as tho 
ciriomstances of the particular year or season 
might require, That is unquestionably one of 
the limitations on the powers of the lambardar 
under ordinary oirenmstan«e*;bot there might 
be oases where the Umbardar, in the exercise 
of his powers as a manager, might have to 
grant leases for a longer term than what the 
terms of the particular year or season might 
require. There might, for instance, be baw ar 
or waste land which no peisoi might be 
willing to take up for cultivation unless a 
lease was given for a sufficiently long term 
to re-pay him for bis labours. There might 
be land not sufficiently productive on account 
of the nature of its soil or the absence of 
facility for irrigation, the lease of whioh no 
person might be willing to take except for a 
sufficiently long term to compensate him for 
the expenses that he might have to incur 
in improving the hud or devising facilities 
for its irrigation. These are circumstances 

(1) 20 A. 4S8; A. W. N. (1S99) 103; 9 Ind, Deo' 
(n e.) 64'. 

(2) 29 A. 20; 3 A. L. J. 639; A. W. N, (1900) 267. 
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of an exceptional nature, which might possibly 
justify a lambardar in the exercise of hie 
powers as a manager, charged with the 
•olleation of rente, to deal with the property 
in a manner suited to raise the largest income. 
He has no power to alienate the corpus of the 
joint estate even for necessary purposes 
[Bhajan Lai v. 1 loti (3)j. But, within tie 
limits of hisauthority and the seope of his 
employment, he can manage 10 as to eecore 
the greatest benefit to theao sharers on whose 
behalf he purports to act. 

A lambardar is described in section 4, sub¬ 
section (3), of the D. P. Land Revenue 
Act (III of 1901) as a eo-ebarer of a 

mahal appointed under the Act to represent 
all or any of the co-sharers therein. He 
represents them for purposes of management, 
including the collection of rent and tl e pay¬ 
ment of land revenue. Section 12 of the 
Oudh Rent Act (XXII of U8 ) provides tM 
no co-sharer of a joint estate has a right, in 
tbe absence of a looal custom or special 
contract to tbe contrary, to realize rents or to 
take steps for tbe ejectment of tenants or for 
the enhancement of rents otherwise than 
through a manager authorized to c°lleot the 
rents on behalf of all the co sharers. If a 
manager can eject tenants, be oan also giant 
fresh leases on behalf of bis co sharers. If 
he has a duty to pay arrears of revenue or 
other dues charged on the estate, which 
cannot otherwise be discharged, be can grant 
a leaee to secure the requisite premiam so 
long as be does not prejudice the interests 
of bis co-sbarers thereby. He has, in some 
respects, larger powers than an ordinary 
manager or agent appointed by an initrumenf. 
He can act as a prudent manager for tbe 
benefit of bis co sharers so far as such act 
falls within tbe purview of the objects for 
which he is so appointed. 

The property in dispute in tbe present 
instance was liable for the payment of 
Rs. 834 :3-0 cn account of (jutara or mainten¬ 
ance dues to Subhan Ali Khan. Subhan Ali 
Khan had obtained a decree for arrears of 
maintenance and in execution nf that daoree 
be had applied for tbe sale of the village 
Bilg&ra. A date was 6xed for tbe auction-sale. 
One of tbe plaintiffs and tbe defendant No. I 
moved tbe Court bolding the sale to adjourn 
it, but without 6ucoos6, They got permission 


to transfer the property »o pay off the 
decretal amount. The defendant No. 1 
thereupon arranged with the present lessee, 
tbe defendant No. 2, to pay the entire decretal 
money within four months and, in considera¬ 
tion of his agreeing to do so, granted him a 
lease of the two villages in question on a rent 
of R°. 3,« 00 per year, rnt of which Rs 2,8-*1 
were to go in payment o* tbe 'a- <i revenue, 
ce?eep, nankar and maintenance chargee due 
on account of the propeity and the balance 
was payable to the lambardar. It is admitted 
that tbe lessee paid the money due on aocount 
of the decree and that the village Ludbauti 
was thus saved from sale. The grant of tbe 
lease in question was, in the oiicumstancei, 
nothing mote than an scr of prudent manage* 
ment, intended to secure t» e largest amount 
of benefit to the co s! a-er ho'h by saving 
the property from ►ale and by securing an 
economic method of collection without in 
any way prejudicing th inttreats of ihe co- 
sharers or reducing the pro5ls derivable 
from the estate. In Mu'ta Pras>d v. 
Kamts $tngh (4) a lease granted 

by tbe lambardar for a period of ten years 
ro a person wbo had agreed to build a 
pacca well cn the la d at a consioe'able 
cost in order to pic viue facilities for 
irr'gatior, which did not« xM, wa* uphill. 
In Sluhimmai Koeim v. Mian t\han (d) a 
lease granted for a period of ceven years was 
similarly upheld. Snob cases full within 
tbe exception to the general rule. As Knox, 
J , rightly pointed out, "every case cf this 
k»nd muet depend upon tbe facts and 
circumstances in which tbe lease has sprung. 
Where there is any suspicion established 
that the lambardar has granted a long 
leaee to the detriment of co sharers, a heavy 
burden would be placed on tbe lessee to 
show that, by custom or for some other 
cause, the lambardar is authorized in granting 
the lease”. On tbe other land, where tbe 
granting of tbe lease is shown to be for 
the benefit of tbe co-ebarers and the co sharers 
presumably have been shown to have derived 
beno6t under the lease, it is highly inequit¬ 
able that they should be permitted to 
repudiate a transaction entered into on their 
behalf, tbe benefit cf which they bad 


(3).3 A| 177j 2 ltd, Dec. (n. h.J 16. 


(4) 3 A. L. J. 665; A. W. N. 0908) 277. 

(6; 29 A. 551; A. W. N. (1907) 105; 4 A. L. J. 539* 
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enjoyed. Two of tbe plaintiffs in the present 
icstance were minors ; bat inasmach as it 
is not suggested that the lease was granted 
on a low or inadequate rent or that the 
amount needed to pay the arrears of maioten- 
ame tbarges due by the estate, could other* 
wise have been eeanred on more favourable 
terms by a lease granted for a shorter 
period, the transaction must be upheld a9 
an ait of management justified by the peculiar 
liraumatanoei of the ease. One of the 
plaintiffs, admittedly, attested the lease and 
made an applisatioo to the Court holding 
the eaie saying, that the money requisite 
to pay the deiretal money bad been raised 
by a lease of the two villages and that the 
Bale might be postponed till a certain date 
in order to enable him to deposit the amount 
due on the degree. The entire term of the 
lease hai now almost run out. There is no 
reason, therefore, for granting the declaration 
asked for. 

The appeal faile and is dismissed with 
•osts. 

h P. 

Appeal diimiiseJ, 


madras high oourt. 

Second Civil Appial No. 1159 op 1920. 

Mar ah 23, 1921. 

Prrrenf:—Mr. Justice Spenoeraud 
Mr. JusticeOdgeis. 

VALLAIYAMMAL BIB1 and otbbs*— 
PuiNrtPPi —APfELLA:Ti 
venue 

KOOLAYANNA amu otbess—Defendants 

.. . . —BlCFOsDINrS. 

Limitation Act (IX of 1003;, «. 12 (2), (3)-Appeal 
^Computation of time—Tine requisite lor obtaining 
copies of decree and judgment, hoio excluded. 

In computing the period of limitation prescribed 
for an appeal, an appellant is entitled to exclude, 
under olauces (2j and (8) of eection 12 of tho Limits, 
tion Act, both the periods requisite for obtaining 
oopiea of judgments and deoreos, respectively. so 
long as they are not counted twice over [p. 24 , col. 
vJ 

Raman Chetti y. Kadinalu, 8 M. L. J. 148 and 
BeUmbanCheUy v. Ramanadhan Chelly, 4 Ind. Cas. 

I U T - 2 *l V'tflOl M. W. N. 141; 21 
M. L. J. 162, followed. 

Second appeal against the order of the 
District Court of Coimbatore, in Interloiutory 


Appeal No. 28 of 1920, preferred against 
the decree of the District Mansif of Uda* 
malpst in Original Suit No. 328 of 1917, 

P iCTS appear from tbe judgment. 

Mr. T Af. Kriihnasami Aiyar, for the 
Appellants:—The lower Appellate Court did 
not adopt the correct method of computing 
time for presenting the appeal If the 
time taken io obtaining copy of judgment 
be excluded, as appellants are entitled to 
do, appellants'appsal to the lower Court 
was in tims The party is entitled to 
deduction of time occupied io obtaining 
copies of both tbe decree and tbs judg¬ 
ment under clauses (2) aai (3) of 
Bastion 12 of tbe Limitation Act. The 
14th November, tbe data by which appal- 
lante were late io furnishing stamp-papers 
called for for copy of the decree, was one of 
the days requisite for obtaining copy of 
the judgment. Raman Ohetli v. Kadiroalu 
(l) aod Selambm Ohetty v. Rimanaihan 
Ohetty (2). 

Mr. N. Rama Aiyar, for the Respondents:— 
Appellants cannot claim to deduct 14th 
November ae stamp papers for copy of 
the deoree were called for on 13th 
November and they were fnrniehed only 
on'15;h November. If 14th November 
be not exoluded the appellants were ont 
of time for their appeal. Raman Ohilti v. 
Kadiroilu (1) and Selambm Chetty y, 
Eumanadion Chatty (2) were wrongly 
decided. The matter chould be referred 
to a Fall Bench. 

JUDGMENT.—Tbe judgment appealed 
against was delivered on November 3rd 
and an application for copies of judgment 
and decree was made on the same date. 
Copies were ready on December 12th and 
the appeal was presented on January 12th, 
».e„ the 70:h day. 

But the appellants were entitled to deduct 
27 days in November and 12 days io 
December which were occupied in obtaining 
a copy of tbe deeree. Deducting these 
39 days, the appeal wa9 presented on the 
31st day, but January llth was a Sunday 
and, therefore, under edition 4, Limitation 
Act, the appeal might be presented on the 
next working day, and wa« in time, if so 
presented. 

(1) 8 M. L. J. 148. 

(2) 4 Ind. Cas. 301; 33 M. 256; 7 
(1910) M. ff.N. 141,21 M. L. J. 16?, 


M. L. T. 39; 



24 


INDIAN 0ASE8. 


[m2 


HAF1Z0HHI8A V. JAWiBlE 8IM0H. 

It is argued for tbo third respondent that 
tho appellants were not entitled to deduot 
the 14tli November, 6eeing that sopy stamps 
fer the copy of the decree was oalled 
for on November 13th and were not furnished 
till the !5'.b. 

But that day (Novomber 11th) has to 
be excluded under section 12 (3) of the 
Limitation Aot as one of tbo days requisite 
for obtaiuirg a copy of the judgment; acd 
it has been held in Banian Chetti v. 
Kadirtnlu (1) and Sel'tmban Ghetty v, 
Ramanadh'in Chetty (2) that a party is 
entilhd to exclude both these periods so 
long as they are not counted twice over. 
It is suggested that those decisions are 
wrong and that the question should be 
referred to a Full Bench, but we 6eo no 
reason to decline to follow them, and we 
think that they correctly interpret the 
intention of the Legislature in enaoting 
section 12 of the Limitation Act, which 
was that parties should have the benefit 
of excluding both of these periods under 
olauses (2) and (3) in computing the 
period of limitation prescribed for an appeal. 

This appeal is allowed with costs. The 
District Judge will be directed to admit 
the appoal and dispoce cf it on i'.s merits. 

M, C h it J. P. 

Appeal allotted. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

F/bst Civil Appeal No. *3 ok 1920, 
October 27, 1921. 

Fresent:— Mr. Daniels, J. C.,and 
Mr. Dalai, A. J. C. 

Musammat HAFJZ ON-NISA 

AND GTHEh8 — PLAINTIFFS NOS. 1 3 — 

Appellants 

terms 

Ktit.xcar JAWAHIR SINGH 

AND CTUEB8—Pi *JMIPPS NOS. 4 6 AND 

Musammat BA1ULUN-NISA 
and oteerf—Defendants Nos. 1 4— 
Respondents, 

Muhammadan Laic— Doner— Widow in possession 

of husband's estate— Lien for unpaid doner _ Gijt _ 

Possession, when not necessary— Musbua, doctrine of, 

applicability of—Deed for maintenance— Life-interest 

—Construction o) -On/ Procedure Code 

(Act V of 0. XXII, ) t. (, 1 —Death of res indent 
—Legal representative on record—Procedure, 


Under the Muhammadan Law if a widow has 
obtained possession of her husband's property 
lawfully and peaceably, without force or fraud, she 
has a lien for her unpaid dower and it is not neces¬ 
sary that her possession should be the result of 
any agreemeut or consent of her husband or his 
heirs, [p. 26, col. J.] 

Mi Bakhsh v. Allahdad Khun, 6 Ind. Cas. 376; 32 
A. 551: 7 A. L. J. 567, Ramzan Mi Khan v. Asghari 
Beyam, 6 Ind. Cas. 405: 32 A. 563; 7 A. L. J. 614, 
lhcju Bee v. Sped Moorthiya Sahib, 53 Ind. Cas. 905; 
43 Ai. 214; 37 M. L. J. 627; 26 M. L. T. 419; 11 L. 
W. 150 (F. BA, followed. 

Under the Muhammadan Law, in case of a 
registered deed of gift executed by a donor in 
favour of big minor children under his own guardian¬ 
ship, delivery of possession is not absolutely essential. 
An unequivocal declaration that the donor has ceased 
to hold tho property as owner is suilicient. [p. 27, 
co\ 2.] 

The doctrine of mushaa should be confined within 
the narrowest limits. Any defect due to mushaa is 
cured by taking possession of tho property by tho 
douces in dclinite shares, [p 29, col. t.] 

A deed for maintenance prima facie imports only 
a life-interest, [p 29, col. 1.] 

Where a transaction is carried out openly and 
publicly and everything is done which ordinarily 
would be done to give effect to it, it certainly lies 
on the plaintiffs to show that tho transaction was 
other than appeared on tho face of it and was really 
intended to cover a fraudulent motive *'p. ^8, col. 2.J 

If a document is open to a construction which 
makes all parts of it harmonise with one another, 
that construction is always to bo preferred to 
one which introduces a repugnancy between one 
part of the'document and another, [p. 29, col. 2,] 

Where tho representatives of a deceased re¬ 
spondent ara already on the record in another capacity 
and no application is made for substitution within 
time an entry should be made in the record under 
Order XXII, rule 2, of tho Civil Procedure Lode and 
such a case is not governed by rule 4 of Order XXII 
of the Code. [p. 30, col, 1.] 

Appeal against a decree of the First 
Subordinate Judge, Sitapur, dated the 19th 
Febiuary 1920. 

Messrs. lUcieir Hasan and Niamat Utlah , for 
the Appellants. 

Messrs. Wasim and Me nemmad Ayub , for 
R36pondents Nos. 5 to 7. 

JUDGMENT.—This is an appeal by 
three plaintiffs, Musimmat Hafiz-un-niaa, 
Sultan Abmad and Musammat Kaniz Fatima, 
in a suit in wbioh they olaimed 15/i6tbs of 
the property left by Nizim Ahmad as his 
heirs under Muhammadan Law leaving 
1/iCth as the share of the first respondent, 
Musimmat Batnl an niea. Musammat Hafiz- 
nn-ni-a and Mtuammat Bilui nn nisa are 
b^ih widows of NiZim Abmad. Toe other 
two plainliffs-appellants .are the .son and 



INDIAN OASES, 


Vel. LXVl] 

HJFJZ0MHIIA P. JiWABIB 6IHGa« 

daughter of Nizvm Ahmad by Muiammat 
Hafiz un-nise. N zim Ahmad had odo sor, 
Hiaam Ahmad, by Muiammat Bitalan. Hisam 
Ahmad predeaeased hia father leaving two 
aone, Fazil Ahmad and Eitiaham Ahmad, 
minorr, who are also aontesting respondents 
in this ease. The following pedigree will 
serve to make the poaition of the parties 
•Tear: — 


NIYAZ AHMAD=Oiusamma$ 
Kaisara Begam 


r 

Aziz 

Ahmad, Batul- 
respondent, un-niss, 
respondent. 


'i 


Mnsam mat— Nizam Ahmad —Musamrivit 

Hafiz- 
un-uissa, 
appellant. 


Hisam Ahmad, 


r 1 

Fazal Ahmad, Ehtisham Ahmad, 
respondent. respondent. 


r 

Sultan Ahmad, 
appellant. 


r 


Mueammat Kaniz Fatima, 
appellant. 


In the first Court the etatas of the first 
plaintiff, as the legally married wife of 
Nicim Ahmad, and the legitimacy of her 
•hildren was denied. This point ha9 bean 
fonnd in favour of the plaintiffs and is not 
now eantested. 

There are three different seta of properties 
in dispute and the defense to the sait is 
different as regards eash set of property, 
A number of properties resorded in List C, 
in the written statement of the first defendant, 
are in the possession of Aftmmmat Batul. 
un-nisa and she slaims to hold them in lien 
of dower. Three villages, Mirpnr, Nirbhan* 
pur and Tbawai, two houses, and sertaio 
miscellaneous properties, shown in List D 
in the same written statement and also 
in the written statement of the sesond 
and third defendant?, were granted to 
the sesond and third defendants 
ander a registered deed of gift 
ezeauted by Nizm Ahmad on 26th Oitobsr 
lyiA three days after the death of Hisam 
Ahmad, and the sesond and third defendants 
. elaim them nnder this title. There remains 
one property, sailed Ohak Niyszganj, included 



in the village of Dharaisha. In the written 
statement eight-annas of this was shown in 
List 0. The remaining eight-annas is 
•laimed by the fourth respondent izz 
Ahmad as heir of Niyaz Ahmad. Out of 
this eight-annas Az’z Ahmad has transferred 
3^*anDas to the minor respondents under a 
deed of gift. After the filing of the present 
euit four annas out of the eight annas not 
olaimed by Aziz Ahmad was sold by auetion 
in ezesution of a money-dearee for a debt 
due from Niysz Ahmad at his death and was 
purobased by Az*z Ahmad. Oat of Ibis 
Ohak, therefore, Aziz Ahmad now slaims 8£. 
annas and the minor respondents 3-Jannaa 
making up a twelve-annas share. The 
remaining four»annas is held by Muiammat 
Batnl nc-Diea nnder her slaim to dower. 

We deal first with the question of dower. 
It is admitted on all bands that Muiammat 
Batul-un-niea is in possession of tho property 
in dispute under this issue, and has been in 
possession of it ever sinae her husband’s death 
on 15th January 1915. The learned Sub> 
ordinate Judge on issues 8 to 10, wbish deal 
with this portion of the oase, has found that 
she entered into possession peaaeably and 
lawfully in her double aapaaity of one of 
the heirs of the deseased and of a widow 
entitled to dower, that her dower amounting 
to Rs. 12.5C0 is nnpaid, and that she has 
a lien on the property in lien of this eum 
and is entitled to retain posseseion until it 
ie paid to her. The main argument of the 
appellants before ne was, that a widow was 
not entitled to claim a lien for dower unless 
she entered into possession either in the 
lifetime of her husband or by an express or 
tasit agreement with the remaining heirs, 
In support of this position he relies on 
sertain observations of the Privy Oounail 
oeantring in the sourse of the judgment in 
Ramira Bibi v. Zubaida Bibi (1). As has 
been pointed out by the Madras High Court, 
the point now in dispute was not at ail in 
issue in that sase. The question was as to 
the right of the widow to interest on the 
unpaid dowor. The proposition that a widow 
in possession of her husband’s properly has 
a lien for her nnpaid dower provided that 


21 0. W. N. 1; 18 Bom. h. B. 999; 91 M. L. J, 7: 
20 M. L. T. £05; 4 L. \V. 602; (1916) 2 M W 
561, l p . L . W. 57; 25 0. h, J. 517; 43 LA, S 
v"• u */> 
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she entered into possession peacefully and 
lawfully in virta) f nerohim tJ hw»r, an! 
that it was unnecessary that tbe'e ehonld 
have been any agreeme it between bar and 
her hnibanVa heirs , has been hid down 
by the Allahabad High Onnrt in two eases in 
the year • 910, tide Alt Bikhth v. Ailahdad 
Khan (2) and fix mean Alt A ban v. Afghan 
Begun (d). Those cases have never been 
overruled by the Privy Oouneil. The 
whole question was re-examined in great 
detail, with referooos to t"e Privy Coaooil 
deeision in Hamira Bibi v Zubaida Bibi (l), 
and all the Icdian deeieions, by a Fall Beneh 
of the Madras High Court in t^e ease of 
Beru Bee v. Syei Monthly* Sahb (*) as 
recently as 19i9, and they -again bffirm the 
proposition, previously lail down by the 
Allahabad High Oour\ that if the widow has 
obtained possession of the property lawfally 
and peaeeably, without fr rse or fraud, it is not 
necessary that her possession should be the 
result of any agreement or consent of her 
husband or bis heirs. The leading judgment 
was delivered by Mr. Justioe Abdur Rahim, 
himself a Muhammadan and a high authority 
on questions of Mohammedan Law. It is 
soffiaient for us to say that *e agree with 
the reasoning of the Fall Beneh aod with 
the eonalusion at whiah they arrived and 
that we cannot ueefnlly add anything to 
what is to be found in the judgments in that 
ease. 

The appellants have, however, a ssiond line 
of argument. They rely on the faat that 
Mutammat Batol on nisa Bled her appliaation 
for mutation of names only three days after 
her husband’s death and that, in regard to 
gome at any rate of the properties, the 
plaintiff Sultan Abmad Bled a aross-applica 
tion at the same time. They urge that her 
pos-eseion aannot possibly be treated as 
peaceable when her appliaation for mutation 
was oj posed, and that ber appliaation was 
made 60 soon alter her husband’s death 
that there was not even time for ber to 
have taken possession of the property at all. 
As against tbip, we have the faat that the 
Revenue Court unanimously found her 
possession established and decreed mutation 

(21 0 Ind. Cas. 370: 32 A 561: 7 A L. J. 607, 

(3) 0 Ind. Cas '05; 3 i A. 563; 7 A. L. J. 0!4. 

(4) 63 Ind. Cos 905; 41 M. 2 4; 37 M. L. J. 0 7; 
26 M. L. T. 419; li L, W. 160 (F. B,). 


h hs* hm?. Ti3 A«UUat Oolleitor who 
first trie! the case foand ti this effect and 
his desision was upheld io first and second 
aopeals. No evidence whatever has been put 
forwird that her pis*eseha wh ever dis¬ 
puted on the spot and tbe present eait was 
Dot Bled till three years later. Sultan 
Ahmad’.e appliaation for mutation is not on 
the reaird and the only evidence of it is 
derivrd from r efereuias to it in the Assistant 
Collector's order, Exhibit A 9. These re* 
ferenass show that io his original application 
Sultan Ahmad never claimed to be io pos* 
session. This is expressly stated ( by the 
Assistant Collector, who savs: ‘Saltan 
Ahmad chimed mutation fo'ely on the grouni 
tbtt be is the son of M. N.zam Ahmad”, 
In contrast to this he notes the fait that 
Bitnl un-nisa had ba9sd her claim on two 
grounds,— 

(1) tbe fact that she was the lawfally 
wedded wife of the deceased, and 

(2) that she was in possession of the 
entire estate of the deasaied in lieu of her 
dower debt, 

It ie trae that some evidenae was, after* 
wards, rut forward with a view to show the 
plaintiff-*' possession, but the fast that no 
suih allegation was made at the outset 
of the ease ie a strong argument for the 
faat that Munmmat Bitul-un-nisa did, in the 
first plase, enter into possession peacefully 
and without opposition. As.against the 
argument whioh appears to be raised here 
for the first time that fhs eould not have 
got pos>ession so qoiekly, it may be pointed 
out that two items of the property are 
booses of whiah possession could be taken 
at once. As regards the Zamiodari property, 
it is probable that as she was living io the 
house with ber deceased husband at the time 
of his death tbe karindu and other servants 
who were actually managing tho estate 
commented to render their accounts to her 
as they had formerly done to Nizam Ahmad. 
We are not prepared, on the baro fast that 
some dispu'e as to possession was raised in the 
course of the mutation proceedings, to set 
aside the finding of the Court below that 
Mui.mmat Batul un-nisa did enter into 
poi^eseion peaceably and lawfully in lieu of 
her claim for dower, 

In connection with this part of the sass 
there ie one point more to be considered, 
The appellants argue that, even if the main 
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(joe*iion is found against them, they should 
be given a dearee subject to payment of aoy 
amount whiah may be found doe to tbe 
defendant, Thia aontention waa put forward 
in argument in tbe Court below, bnt the 
learned Subordinate Jodue refaeed to enter- 
tain it and referred tbe plaintiffs to a separate 
suit. He pointed oat that, not only wa* no 
Bnib elaim made in tbe plaiDt where the 
•lairo for dower was altogether ignored, 
bnt even after Muiammut Batul no niea’e 
•written statement was put in do apoli- 
aation to have a conditional dearee 
pasred if tbe question of dower was found 
in ber favour was ever made. To go 
into this question would involve re opening 
tbe ease and taking fre-h evidence inasmuch 
as a qneitioD of account* wonld have to be 
gone iDto. Mutoir.vat Bitol-un-niea wonld, 
on tbe one haod, be liable to aoaount for tbe 
proGts of tbe property and, on tbe other, 
wonld beve a elaim to imerei-t on her dower. 
In a very eimilar ease, Z,ibunnitta v. EataraU 
unmia (5), one of a* took the same eonree 
wbiob tbs learned Subordinae Judge has 
taken. That desuion f Jlowed a eimilar 
eaee of tbe Allahabad Sigh Court in Amay.i 
Begam v. Muhammad Karimullah (6) and it 
bae been pointed nut in the eonree if the 
irgument that this eonree ha* the support 
of (beir Lordships of tbe Privy Connsil in 
Btbee Bachun v. Bamid Eossein (7j Tbe 
matter ie one of disoretion, and we are 
•ertainly not prepared to say that the learned 
Subordinate Judge ezeraierd bis discretion 
wrongly in the airoumetacees of this aa*e. 

We now turn to the property covered by 
the gift. Here the sate of tte rerpoDdeDts 
is an ei8fptiox.aUy strong one, Ibe died 
of gift is Exhibit B1 on tbe record. As 
has been already stated, it was executed 
on 26th Oatober 1906, only three days 
Bfter the death of Hisam Ahmad, who was 
the only eon of Ihe deceased by his biradari 
wife Mutammat Batal-un-Di'ea. Under 
Muhammadan Law Hitam Ahmad’s orphan 
•bildren wonld be excluded from inheritance 
by their uncle Sultan Abmad and, in order to 
prevent this result, a deed of gift of the three 

■ 6) 62Ind.Cas. 162| 22 0, 0.124; 1 U. P. L. R. 
(J. 0.) 1. 

lOi lfiA- 226; A. W. N. (1691) 62; 8 Ind. Deo. 
(n. s. i 46. 

t7j 14 M. I. A. 8/7 at p. RfO; 17 W. R. 113; 10 B. 
I. B. 46; 2 Buth P. 0. J, 681; 8 Ser. P. 0. J. 49; iO B. 
B. 828, 




villages and certain minor properties was sXe- 
anted in their favour. The donor states in tbe 
gift that, from tbe date of its exesoiioD, 
h 9 is to be deemed to be in possession of the 
property as guardian of the ni iors and not 
in his own right. It has been suggested that 
the rea»on why the deed was executed so 
8000 after Hisam Ahmad’s eath was, that 
plague was raging at tbe time, and there is 
some evidence on the record that after his 
death N'ztm Ahmad feared that bis life 
was uncertain and wiebid to enenre provision 
for hie grandsons withc-nt delay It has been 
expressly admitted by the appellants’ learned 
Advocate,in argument, that, eo far as outward 
appearances go, everything that Nizun Ahmad 
enold possibly do to perfest the gift was done. 
The gift being one in favour of minor 
sbildreo under tbe guardianship of the donor, 
delivery of possession was not absolntely 
essential .Wilson’s Mabammadan Law, fourth 
edition, page 3^3) An unequivocal decla¬ 
ration that the donor has ceased to bold tbe 
property as owner bas been held sufficient. 
In any ease, whatever ocnld be done to 
transfer possession and ownership was 
done. The document was duly registered. 
Tbe Danes of the donees were, on the 
application of tbe donor, reeorded in tbe 
revenue papbra in respect of all the prop¬ 
erties aoveied by the gift. In someaates 
the elder miner was appointed Lambardar, 
Nizam Ahmad, himself, repeatedly declared 
that not he bnt the minors were the 
owoers of the property. In 1913, seven 
years after the gift, be applied to be appointed 
their guardian nnder tbe Guardians and 
Wards Act and gave in his application a full 
li*t of tbe gtfied property which he described 
as the property of the minora. The District 
Judge did not appoint him guardian, but 
tbe refusal to do so was based solely on 
the ground that this would besupeifluons 
as he was already tbe guardian of person 
and property of the minors nnder Muham¬ 
madan Law. In IblO he was sailed on to 
give evidense as a prosecution witness in 
a criminal case. In arose examination he 
was asked about his property and he then 
stated the fast that the villages ia suit 
had keen given by him to his grandsons 
three or four years earlier. A great deal 
has been made for the appellants of the 
fast that, in some instances, tbe Patioari’t 
papers otter than the khewat of the 
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proprietary register were not oorrested by 
eQbstitatiDg his name as guardian for his 
name as proprietor, and that in one or 
two instanaes rent eaits (filed by hi* 
agents) were brought in bis came instead 
of in those of tbe minor*. Mistakes of this 
sort are very easy to make where the 
management rested, as it ceaessarily must 
do, with Nizam Ahmad. As regard* the 
Patieari's paper*, nearly all the entries relied 
on are of the year* 1 i06 or 1907 very 
shortly after the gift. The delay whioh 
oeturred in aorresting the entries has been 
explained by the Patuatii sonserned. 
Absolutely no impoitinse aan be attaihed 
to these paper*. Nothing is moreeommon 
than for insorreat entries in a khelami or 
Jamabandi to oontioue for three or four 
year*, the entry of the previous year being 
•opied on eash oaaasion before it oaanra 
to the Patwari that the eatry is wrong or 
hi* attention is drawn to it by some 
inspeiting cffiaer. In two eases suit* were 
brought against Nizim Ahmad in hi* 
personal aapaaity and it is signifiaant that 
on both these coaasions in bis written 
statements he took exaeption to the form 
of the plaint and pointed out that the 
property belonged to bis grandsons under 
hi* guardianship —tide Exhibits B97 and 
140. In the former ease an express plea 
was teken in paragraph 11 of the written 
statement; in the latter the beading of 
the suit was abanged to Chhedi against 
Nizim Ahmad, guardian of Fazil Ahmad 
and Ebtisham Ahmad, wherea* in the 
plaint, Exhibit 13 J , Nizim Ahmad alone 
was shown as defendant. In one single 
instanoe, shortly after the gift, a mortgage 
for Ri. 22 i was taktn from a aoltivator 
in the name cf Nizim Ahmad. This 
mortgage was in rsspeot of arrears of 
rent some of whi*h at least may have 
asarued prior to the gift. Apart from 
tbir, and the faot already referred to that 
Nizim Ahmad’d name was shown by 
mistake in the plaints in one or two rent 
suits (there are a large number of others 
in whiah be sued as guardian), no single 
aot of Nizim Ahmad san be shown whish 
is insonsistent with the gift. In fast, when 
shallenged to say what more Nizim Ahmad 
•ould possibly have done to give effest to 
the gift than he did :.o, tho only suggestion 
whioh the appellants oould put forward 


was that separate assouots should have 
been kept in the name of the minors, 
whereas no sush aooouots have been pro* 

dosed. In the oase of an ordinary 

Zamindar it does not at all follow that 
sush aooounts would be kept, or that, if kept, 
they would be available some years after 
Nizim Ahmad’s death. The ordinary 
assouots showing insome derived from the 
villages would probably not affast the 

question either way and these are the 

only assounts of whose existense there 
appears to be evidense. Certainly, this 
single fast oannot be allowed to outweigh 
tho vast mas3 of evidence cn the reiord 
that N'‘zim Ahmad did, from the date of 
the gift, absolutely divest himself of tbs 
ownership of the property and do every¬ 
thing that it was possible to do tossaure 
the title and possession of the donees. 
The appellants’ argument is that ths gift 
was intended as a Will in order to evade 
the provisions of Muhammadan Law whioh 
limit the right of disposal to on9-third of the 
testator’s property; but where a transaction is 
oarried out openly and publioly and everything 
is done whioh ordinarily would bs done to 
give effest to it, it sertainly lies on ths 
plaintiffs to show that the transition was 
other than appeared on the faae of it and 
wa9 really intended to over a frau latent 
motive. Tois burden they have wholly failed 
to discharge. The oontention that the dooa< 
ment was intended as a Will is rendered 
possible by the aoaidental oirsumetauee that 
N'zam Ahmad died while the donees were 
still minora. If they had oeme of age in his 
lifetime, it i9 difEoalt to ses how, in fio) of 
his own aots and deolaratioo?, Nizam Ahmad 
oould possibly have resisted a olaim by them 
to have hie guardianship dDsharged and 
the management of the property made over 
to them. Referense has b}9n made in the 
oourse of argument to the fast that N'zira 
Ahmad was at ono time in monetary diffi' 
• allies, but it is highly signifiaant that though 
in 1913 Ni’zun Ahmad was in sush straits 
for money that be was driven to exesats a 
mortgage for R 3 . 30,000, he oarefallyrefrained 
from ensumbeiing any of the gifted property 
but confined the mortgage to property of 
whish ho romained the owoer— vile Exhibit 
43. The eame is true of another mortgage, 
Exhibit 46, whish he exeouted in the following 
year. It may be noted, in sonslusioD, that the 
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plaintiffs have not bean consistent as to the 
ground on which they should oppose the gift. 
At one time in their plaint they denied the 
gift altogether. At another time they 
asserted that the donor was eo overcome by 
grief at his son’s death that be was not a free 
agent when he made it. At another time it 
was suggested that he made it to defraud 
creditors or to anticipate a possible suit for 
dower either by Musammat Batol un niea or 
by his mother Musammat Kaisara Begam. 

The gift has also been attacked as offending 
against the Muhammadan doctrine of mushaa 
inasmuch as the property was given to the 
two grandsons without specification of shares. 
The doctrine of mushaa is one arising out of 
an archais state of society, and their Lordships 
of the Privy Ooancil have laid down that it 
should he confined within the narrowest 
limits—if uhammad Mumtat Ahmad v Zuboida 
Jan (8)# Apart from this, the Fatawah 
Alamgiri,reproduced in Baillie’s Digest, shows 
that where the only confusion or lack of 
definiteness is that a person who owns an 
entire property confers it on two donees 
without apportionment, the gift is valid 
aosording to both Abu Yusuf and Mohammad 
. though not according to Abu Hanifa. The 
. general rale is that the concensus of the two 
disciples outweighs the opinion of Abu 
Hanifa alone and the opinion of the two 
disciples is accepted as being the law in Mr, 
Aruoer Ali s learned work on Muhammadan 
Law (fourth Edition, page 79) and, likewise, in 
tbe case of Sharifa Bibi v. Qulam Mohammed 
vcstagir Khan (9), There is also authority for 
the proposition that any defect due to muthaa 
ia fared by taking possession in definite shares 
and there is no question here that the gift was 
treated throughout as a gift to the two 
grandsons in equal shares and mutation was 
applied for and obtained on this basis. 

oe objection of mushaa cannot, therefore, be 
sustained. 

It remains to consider tbe twelve^annas 
Bhare in the Ohak Niyszjanj property.- As 
regards the four-annas share purchased at 
unction by Aziz Ahmad, the documents 
re erred to by the learned Subordinate Judge 
conclusively establish that it was purchased 
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in lieu of tbe debts of tbe original owner. 
Niyez Ahmad, and no argoment se to this 
part cf tbe ease has been addressed to us on 
behalf of tbe appellants. As regards tbe 
remaining eight-annas tbe question admittedly 
terns on the sonstroation to be plaoed on 
Exhibit 22, wbiab is a dead of gift of this 
property exe.nted by Niyaz Abmad in favour 
of bis wife Jfnsawunaf Kaisara Begam on 12th 
September 1901. This deed is coDstrned 
by tbe learned Subordinate Judge, as it was 
•onetrned by all the parties affeited by it, as 
a gift of a life iDtereet to Muiammot Kaisara 
Begam with a reversion to the donor. Jf 
this eocstru.tion is sorrett, the appellants 
admit that their .Bee most fail. Niyez 
Ahmad left two 6one, Nizam Ahmad 
BDdAz'z Abmad, and the former sould not 
possibly inherit more than a half share in 
tbe property. The present plaintiffs slaim 
through Nizam Abmad.- The plaintiffs, on 
tbe other hand, oontend that this doeument 
sonferred an absolute estate on Musammat 
Kaisara Begam aseompanied by words 
attempting to limit her power of alienation, 
and that these latter words are repugnant 
to the abeolute interest previously ereated 
and must, therefore, be disregarded. Reading 
tbe deed as a whole, we are of opinion 
that the learned Subordinate Judge has 
rightly interpreted it, and that it is not 
open to the oonstrn.tion eontended for by 
the plaintiffs. The deed was emphatioally 
a deed for the purpose of maintenanie and 
a deed for maintenanoe, prima facie, imports 
only a life-interest. The eaee is very strong 
here inasmuch as the property is given for 
the maintenance both of 4 luiammat Kaisara 
Begam herself aDd for a maid eervant, 
Musammat Idao, and the operative words are, 

for,, .the maintenanie and daily expenses 

without power of transfer of aDy kind.” If 
a document is open to a construction which 
makes all parts of it harmonise with odo 
another that conetrueticn is always to be 
preferred over one which intrcdoies a 
repugnancy between one part of the doon- 
jnsnt and another The eonstrustion that 
the doeument gave a life-interest not only 
avoids repugnancy but no one reading 
the doeument can have any doubt that it 
correctly represents the intention of the 
executant, 

The appellants have also objected to the 
laot that separate jeete have been allowed (q 


30 INDIAN CASES. [1922 

GOPAL IUI c. PISM filRCHAND BAM-aH.KT RaM. 


favour of the two fete of dtffnHants. As the 
two sets of defenses were en'ir 1/ distimt, toe 
order of the learned Subordinate Judge 
appears to ns an eminen’ly proper one. 

Certain orogs objesti ms were pat in by the 
respondents bat the-e were withdrawn at tbs 
hearing and have not been argued. 

We ooght, perhaps, to mention that Mu- 
tammat Batal un nisa died daring the pen- 
denoy of the appeal and that no applisa ion 
was made within the period allowed by law 
to briog on the resord her legal representa¬ 
tives. As, however, the minor lespondents, 
Fazal Ahmad and Ehtisham Ahmad, who 
are already on the resord id another oapaeity, 
are her sole legal rapre^entaMVM, itapoenre to 
ns that Order XX', rule 2 ouly riqairos that 
an entry to this effeat should be made in the 
resord, and that rule 4 of the same Order is 
not applisable. 

The result is, that the appeal fails od all 
points and it is aooordiugly dismissed with 
ecsts. The oross objestions having been 
withdrawn are dismissed without oosts. 

J. F 

Appeal dimmed. 
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Pl-IST tf*— RrS-OSDSNTS. 

il Account t mutual, open and current ” meaning of— 
•feet of mutuality—Limitation Act (IX of ltl8j, 
$ch, 1 , Art. 05. 

An account current ii au open or running account 
bH^een Mvo or more parties, or on account which 
contains items between the parties from which tho 
balance due to one of them is, or can bo ascertained, 
from which it follows that such an account comes 
under tho t**rm of open account in so far as it is 
running, unsettled / r unclosed. Mutual accounts 
are euch us consist of reciprocity of dealings be* 


tween the parties, and do not embrace those having 
items on one side only, though made up of debits 
and credits [p 2, col £ ] 

The test of mutuality is that tho dealings between 
the parties should bo such that the balance is 
sometimes in favour of ono party and sometimes 
in favour of tho other An account which consists 
of entries of payments made by one party in reduction 
of a debt to another and of ouyments made by tho 
latter on behalf of the former, is not a mutual 
account and, also, if the balance is sometimes in 
favour of the debtor but generally in favour of the 
banker the account is not a mutual one. [p. 33, col, 
}.] 

Where, therefore, an account does not indicate 
transactions creating independent obligations ou 
both sides but there is sometimes a credit in favour 
of the defendant, and that only for a few days, the 
account is not a mutual acc mne, and in a suit oil 
such an account the plaintiff is not entitled to the 
benefit of Article 85 of Schedule i to the Limitation 
Act. [p. 34, col. 2.] 

Appeal from a deoision of the Subordinate 
Judge, Bhagalpnr. 

Meseiv. G. 0. D s and Lnlmhan Qar,gulg t 
for the Appellants. 

Messrs. t J . K.Sen t N.O tinha, Jugarnoth 
frasad and Bindhenoiti Prasad , for the 
Respondents. 

JUDGMENT. 

Coons, J.—This is an appeal agaiosfc a 
decree of the Subordinate Judge of Boagal- 
pur, decreemg a fruit brought by the 6rm 
of Harcband Ram-Anant Ram against 
Gopal Rai and others. The plaintiff is a 
6rm trading in Bnagalpur and the defend* 
ants are members of a joint Hindu family, 
of which the defendant No, I, Gopal Rii, 
is tbe k rta and they al«o have a business 
in Bbagalpur known as Gopal Rai-Sagar 
Mall. Ibe plaintiff’s ease is that they bad 
a mutual, open apd current aoiount with 
the defendants’ 6rm, that there was an 
adjustment of this aiiount on the i8th of 
Savan Sambat >9/3, when it was found 
that a sum of R», 4,49^-15-6 was due by 
the defendants to the plaintiff. This sum 
with interest amounted to Rs. 5,7*l*8«6 and 
the plaintiff brought the suit for. this, 
amount. 

The defendants admitted that they had 
dealings with tbe plaintiff** 6rro, but they 
contended that tbe transactions. between 
them and tbe plaintiff’s firm ware Dot a 
mutual, i pen ai>d ourrent aooount and that 
tbe claim was barred by limitation. They 
also denied their 1 abili.y for interest at 
the iao darted by the plaintiff. In 
addition, they pleaded a set off of Re. 14,680 
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od the following allegation There was 
a snit which involved a large properly* 
known as the Lachmipor 0 ** 0 , oreEUdba 
Kiaben Bbagaria, the plaintiff and one 
Sbeodat Bam entered into a ohamoertons 
transaction and advanced money for that 
litigation their aoares in the litigation 
being 8-annas, annas and 2 annas respec¬ 
tively. Banaidhar was the managing 
member of the plaintiff 6rm and the defend 
ants 9 case is that be made an arrangement 
with the defendant No. I, Gopa), by which 
Gopal was to make pairvi in that case; 
for this he was to receive 2 per cent, of 
all money advanoed by the plaintiff for 
the litigation whether it was snccessfol or 


not and 6 per cent, more if it was saceesa- 
fill. The plaintifi’a share of the money 
advanced for the litigation was Bs. 7,27,500. 
The litigation was not eaccessfol and, con¬ 
sequently, Gopal claims only 2 per cent, 
which amounts to Ra. 14 550. The learned 
Subordinate Judge has found that no 
portion of the plaintiff's claim for 
R 9 , 5,724-8 6 is barred by limitation and 
be has found that there was no arrange* 
ment between the plaintiff and Gopal by 
wbiah G pal wae to be paid 2 per oent, 
of the earn advanced by the plaintiff for 
the litigation in the Laihmipnr aase whether 
Jt was euaoeasful or not. The plaintiffs’ 
auit has, .onsequently, as I have already 
laid, been decreed. The defendants have 
appealed,, qnd in the appeal the same points 
are railed as in the Trial court, tit., (1) 
that the plaintiff.’ olaim on the a.sonnt 
between the parties is barred by limitation 
and (2) that the defendants are entitled 
to the setoff whi.h they elaimed. I 

propose to deal with this question of set* 
off Brat. 

It is an admitted fast that the Laehmi. 

^V!" 4 ,," 99 fiDaM6< i eertain Marwaria 
on behalf of the. plaintiffs in that suit, 

Wh0 ia tbe Manager of the 
plaintiffs firm, denies that he or bis 6rm 
bad anything to do with that litigation 
but it seems dear that the aon.la.ion of 
the learned Subordinate Judge that Banei. 

at did in fabt enter into tbe ohampertoua 
transition alleged is aorreot. There is 
no doaument to show this, but in his 

u* 9 * Bln9i(ll)ac admits that he eon- 
suited Pleaders about that aase, met Ooun.el 

anq made arrangements for their looYenienie. 


The Oommi.eioner of the Division epoko 
to him about the ois*, he .ams to Patna 
in eonneatioo wi-h it when it was on 
apoeal before tbe High Court, and there 
was a question of a cnnoDromi^e. He 
attended tbe trial, he was present at the 
bearing of the appeal, and he paid the 
*03ta of tbe suit, both in Baagalpur and 
in the Patna High Court. He says that 
this was done on behalf of R»dha Kisben 
Bbagaria, who is a relative of hie ; but 
from the evidenoe of Radha Kishen it is 
•lear that this ia not bo, for his evidente 
.hows that he himself was paying money 
and was looking after the ease and he had 
no oo.asion to are Binsidbar to do any* 
thing for him. In these airoumstanses, I 
have no doubt that Baneidbar was one 
of the ohampertors, a. has been found by 
tbe learned Subordinate Judge. 

Tbe question remains, however, whether 
in fact Binsidhar made tbe arrangement 
wi h Gopal, as the latter .ontends. We 
are not souserned with that portion of the 
alleged agreement relating to tbe payment 
of 6 per oent. in tbe oase of the plaintiffs 
in the Laobmipur case being suoeesaful 
baiau.e, so far, they have not been suo.es.ful. 
We are .onoemed only with tbe matter 
of the 2 per .ent. whieh Ransidhar is said 
to have agreed to pay whether tbe litiga¬ 
tion was su.oeseful or not, Now, tbe pro. 
liabilities are against any sush arrange- 
ment having been some to. If Baneidhar 
bad wished Gopal to be zealous in looking 
after the ease be would baidly have pro¬ 
mised him 2 per sent, wfci.h amounted to 
a large sum of over Rs. 14,000 in the ; 
ease of non su.sess. Farther, it is diffieuR 
to understand why Bansidhar alone of all 
the .hampertora should have entered into 
su.h an agreement. The ebampertors were 
all working together, the paint benefited 
all, and if any arrangement wa9 being made 
it would .ertainly have been made with 
the knowledge of them all. Again, it is • 
unlikely if the defendant No, 1 was to 
get 2 per .ent, win or lose, that he would 
not have asked for and got something 
advansed during the litigation whieh was 
of a protra.ted nature. Another very im- 
portant «o sideration whieh tends to show 
that the defendants’ story is untrue, ia 
that there is no doeumant evident- 
mg the agreement, It bai been urged - 
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that the parties are od friendly terms and 
have been doing business together, and 
that between Marwaris who are friends 
dcoaments are very often dispensed with. 
This is trno but there is ovidence of 
other transactions entered into by the 
defendant No. 1 with Marwaris in whiob 
he took documents and one is a transao- 
tion between him and his own brother in 
which he got a letter specifying his claim. 

I think, therefore, that it is unlikely that 
in the case of a speculative suit such as is 
the Lacbmipur case the defendant No. 1 
would not get some document executed as 
evidence of the agreement. There are 
other circumstances referred to in the 
judgment of the learned Subordinate Judge 
which also indicate that there could not 
have been any such agreement. Against 
these we have only the statements of 
defendant No. I Gopal and his gcmatla. 
The defendant No. 1 is admittedly not on 
good terms with one Debi Prasad Marwari 
who was interested in the Lacbmipur 
case on behalf of the defendants and it 
is not at all improbable that he might 
have interested himself in the Laohmipur 
case on behalf of the plaintiffs for that 
reason. The gomaita is a eervant in the 
employ of Gopal Baba and to that ex¬ 
tent he is an interested witness. The 
evidenoe of the agreement is thus of a 
very weak character and in the oiroum- 
stances of the case I find it impossible to 
accept it as sufficient evidence of the 
agreement. I accordingly agree with the 
learned Subordinate Judge that the set-off 
must be disallowed, 

I now come to the question of the sum of 
Rs. 5,724-8 6 which is claimed by the 
plaintiff on a mutual, open and current 
account adjusted on ihe leth of Savan 1973 
Sambat. The plaintiffs’ claim was based, in 
the first place, on the account being a mutual, 
open and current account and consequently 
coming within the provisions of seotion 85 
of the Limitation Act; and, in the alternative, 
on an adjustment which would bring it within 
the provisions of Artiole 115 of the Limita- 
tion Act. The learned Subordinate Judge has 
found in favour of the plaintiff on both 
these points and ho has also found that the 
suit is not barred by limitation on the prin- 
ainle laid dowu in the e n ee oi Ecdar Nath 
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Milter v. DenobanJhu Shaha (1), which refers 
to a tradesman's account. In regard to the 
last point the plaintiff never claimed that 
limitation would be 6aved on the principle 
enunoiated in the deoieion I have just 
referred to, and it is clear that the case is 
net one of a tradesman's account In regard 
to Article 115 of the Limitation Aot it is also 
dear that the learned Subordinate Judge has 
taken an incorrect view of the law. He has 
relied on the oase of Jalim Singh v. 
Qhoonee Lai Johurry (2) for the proposition 
that an adjustment of accounts between the 
parties in the defendants’ presence operates 
as an implied oontract to pay, Now, in the 
present case the adjustment is said to have 
been made in the presence of the parties but 
the case of Jalim Singh v, Ohoor.ee 
Lai Johurry (2), which related to a partner¬ 
ship, is no authority for the proposition that 
in any ease of accounts an adjustment in 
the presence of parties operates as a fresh 
contract and it is conceded by Mr. Ben the 
learned Oounsel appearing on behalf of the 
respondents that, unless the account is a 
mutual, open and current aaoount, the adjust¬ 
ment will not save the suit from being barred 
by limitation. 

The question then is, whether the acoount 
is a mutual, open and current account. The 
question of what a mutual, open and current 
account is has been fully discussed by 
Mr. Justice Mookerjee in Bam Penhad v. 
Barham Singh (3) in a judgment in whioh 
he reviews all the previous decisions on 
this point. In that judgment he says: 
"An account current is an open or running 
aoeount between two or more parties or, 
an acccuot which contains items between 
the parties from whioh the balance due to 
one of them is or oan be ascertained, from 
whioh it follows that such an aoeount oomos 
under the term of open aoeount, in so far 
as it is running, unsettled or unclosed. Mutual 
accounts are suoh as oonsist of reciprocity 
of dealings between the parties, and do not 
embrace those having items on one side 
only, though male up of dehits and credits. 
It is not disputed that the acoount with 
which we are concerned in the present ease 

(1) 31 Ind. Cas.020; 19 0. W. N. 724; 42 0. 
1013. 

(2J 11 Ind. Cas. £40; 16 C. W. N. SS2, 

(3) (j 0. 1. J. 158. 
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\i a a open and inrreit aieount. The qa^s- 
tion is. whether it is a mutual aieoant. The 
test of mutuality whiah has been laid down 
io a number of decisions is, that the dealings 
between tbe parties should be eueh that the 
balanse ie sometimes in favour of one party 
and sometimes iu favour of the other. An 
asiount wbish sonaists of entries of pay¬ 
ments made by one party in reduotion of a 
debt to another and of payments made by the 
Utter on behalf of the former, ie not a mutual 
asiount— Vela Pilhi v. Ghoie Uahamei (4). in 
Bajee Syud Mahomed v. Aihrufionnuu (5) it 
was held that if tbe balanse wa9 sometimes in 
favour of the defendant but generally in 
favour of the plaintiff, the banker, tbe account 
would not be a mutual one : and io Phtllipi 
v, Phillipt (6) it was held that a mutual 
asiount U not merely one whereone of two 
parties haa reseived money and paid it on 
assount of the other, but where eaoh of two 
parties haa paid on the other’s aioount. An 
asiount under whieh one party has reseived 
money and paid on aeeonnt of the other is 
not a mutual aoiouot, and this view has 
bien adopted in a series of English deci¬ 
sions. 

In the present ease the aieonnt between tbe 
parties began ai early as tbe year 1906 and 
the last transaotion is said to have been after 
tbe adjustment whieh wa9 made on the 3rd 
August 191b. The only aseoqnts on the 
reiord are tbe plaintiff's assount. The 
defendants have not produeed their 
aisounts, and, although no presumption 
•an arite against them for not doing 
so, . the fast that they have not pro- 
dosed them has considerably increased our 
diffiiulty. As I have already said, the 
Moounte began in 1906 and tbe first balanie 
was struck after only five transactions had 
taken place ; this shows a balanie in favour 
of the plaintiff of Rs. 1,253. The next 
balance was etruok in 1907 and shows 
a balanse. in favour of the defendants of 
Rs. 2,075-8 9. Prom this time on there is a 
balanse of different amounts always in favour 
of the plaintiff, till tbe 23rd. of January 
1912 from whieh date until the lfitb of 

(4) 17 M. 293j 4 M. L, J. 140; 6 Ind. Dec. (s. a.) 
303. 

(6) S 0. 759) 0 0. L. E, 112; 2 Ind. Deo. (tf, a.) 
1091. 

1$) (1803J 0 Hare 471; 08 & fl. 600. 

i 


OASES. 

Jannary 1913 there are shifting bilanees, 
sometimes in favour of the plaintiff and 
sometimes in favour of the defendants ; and, 
83 far as 1 can discover, there were in all 
17 ossasions on whieh the balanee was in 
the defendants’ favour during this period. 
From the 18th January 1913 onward until 
tbe last item of aeeount, the balanee has 
been continuously in favour of the plaintiff. 
Oa the faie of the aaeounte, therefore, it 
would appear that, iu tbe years 1906 and 
1907, there was a shifting balanie once io 
favour of the plaintiff and again in favour 
of tbe defendants, and that, bstween the 
23rd January 1912 and the l8th January 
1913, there were shifting balances some¬ 
times iu favour of the plaintiff and some¬ 
times in favour of the defendant!, and, on 
tbs face of it, Ihe aeeount would appear to 
be a mutual aeeount, It is contended, 
however, by the learned Counsel for the 
appellants that if tbe aeeounts are properly 
examined, it will be found that in 1906 lsQ7 
there was in fact no balanee in favour of 
tbe defendants and that all the payments 
whieh have been made for the other period 
are merely payments to reduce a debt owed 
by them to the plaintiff or ae to a banker 
for purpoea of remittance. So far as the 
years 1906 -i 90/ are loneerned, there ean be 
no doubt. The item with whieh we are 
concerned is the item of Ri, 2,075*8 9 
which ie shown as a credit in favour of 
tbe defendants in 1907. One of the items 
on the oredit side of the aeeount, when it 
was made up in 1907, ie a sum of. Rs, 6.000 
whieh was an item transferred from 
the natal bahi. It appears, however, from the 
mkul bahi, Exhibit 3 A, that in faet this 
sam of Re. 6,u00 had not been really paid 
in at tbe time that tbe asoouot was made 
up ; tbe mk*l bahi itself shows tbat these 
iteme were credited ae follows 

Rs. 

6th Magh Sadi ... ... 2,000 

7th Magh Sadi ... ... 2.5U0 

19th Obait Sadi.1,500 

aod tbe hhata immediately following the 
ktuii whieh ehowB Re. 6,0.0 as a credit is 
for the dates beginning witb 6th Magh Sadi. 
This elearly indicates tbat the Re, 6,000 
should have been ebown as a credit in tbe 
next assount. There was, therefore, in fast 
no oredit of Re, 2,075 8 8 in favour of tbo 
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fendanta when the aotuunt of 1907 wa» made 

up. 

The a.oount from the 23.-d January 1912 
up to the lSsh January 1913 ia a more 
diffiault matter and, at first eight, it would 
appear to be a mutual asaount. On aareiul 
examination, however, I am satisfied that this 
is not 60 . Up till the 23rd January 1912 
there was a aontinuoue debit against Gopal, 
but on the ‘20tb January he paid in Rs. 1,530 
and again on the 23rd January he paid in 
Rs. 300 whith raised hie credit to Rs. 100. 
On the 2oth January be paid in Rs. tOO; 
on the 29th Janaary he paid in Rs. 300 which 
raised his oredit to Rs. 900. On the 2nd 
February he withdrew Rs. 3.15J which left 
him again with a debit of Rs. 2,250. 
Between this date and the 23rd February 
be paid in various sums and withdrew 
various sums there beiDg always a debit 
balanee until the ltth March 1912 when, 
by paying in Rs. 575, his account stood at 
this amount to his credit. On the 29th cl 
Marsh he withdrew Rs. 300, reduoing his 
balance to Rs. 275; on the 3 th Maroh be 
paid in Rs. 400, increasing his balance to 
Rs, 675. On the 2od April he withdrew 
Rs. 10 leaving his balance at Rs. 665; on the 
4th April bo withdrew Rs. 4-8-6 reduoing 
his balanee to Rs. 660-7 6, and on the 12th 
April he withdrew Rs. 3,COO, wbioh again 
left him owing a sum of Rs. 2,339-8-6 
to the plaintiff. He again paid in various 
sums of money up to the 25th April when, 
by paying Rs. 1,075, be was left with a 
credit of Rs. fclO-7-6. On the 29th April 
he paid in Rs. 700, making his balance 
Rs. 1,510 7-6, but on the 2nd May I i»l 2 , he 
withdrew Rs. 4,200, when the balanoe again 
became a debit one, and this debit continued 
until the bth January 1913 when he again 
had a credit of Rs. 24 2-0. On the 10th 
January 1913 he had a oredit of Rs. 624 2 0; 
on the 12th January a credit of Rs. 1,524 2 0; 
on the 13th January a oredit of Rs. 1,474 2-C; 
on the 15th January a credit of Rs. 2,374-2-0; 
on the 17th January Rs. 3,374-2 0; and on 
the 18th January Rs. 4,124-2 0. From this 
date onwards there was a continuous debit 
balance against Gopal. This ean hardly, I 
think, be called a mutual aocount. There 
was never a oredit in favour of the defendant 
Gopal for awe than a few days at a time 
and the aot junt appears to ba of the nature 
pf those aesoants referred tp in Vtllu Pillai 
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v. Ohose Mahomed (4), io Phillips v. Phillips 
(6), and the cases following that decision, 
It was Dot an account indicating transac- 
tions which created independent obligations 
on both eide9 as ie required in the case of a 
mnlual account. It is true that there was 
sometimes a credit in favour of Gopal, bnt 
the credit, as I have said, was only for a few 
days and each an account cannot be held to 
indicate a mutual account in which there 
has been reciprocal dealings between the 
parties, Some argument has been addressed 
to us in respect of two items, (I) Rs.4C8.14-0 
which was realized from the estate of Rani 
Kesbowati of Handwa.acd (2) costs in respect 
cf the Lodipur estate; and it is contended 
that these items show that there were mutual* 
dealings between the parties, I car, however, • 
see co difference between realization from 
an estate and a payment of cash to the 
defendants’ oredit. The account then, in my 
opinion, is not a mutual account. This 
being so, the plaintiff is not entitled to the 
bece6t of the limitation prescribed in Article 
85 of the Limitation Act; and it is admitted 
that if this Article does not apply then the 
plaintiff oan get a decree for Rs. 1,045-10 0 
only. 

In the result, theD, I would uphold the 
decree of the learned Subordinate Judge 
with regard to set-off, but would modify bis^ 
decree in regai d to the principal amount 
claimed by the plaintiff to the extent indi¬ 
cated above. Costs will be in proportion to i 
the success of the parties, 

Rocs, J —I agree. 

• p » Decree modified , , . 
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SALIG RAM and others — Dependant* 
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Valuation Act (VII of 1887.), s. 8-Suit jor declaration 

with consequential relief—Valuation, 

A suit lor a declaration that the plaintiff is the 
owner of certain property and that he is not 
bound by an ejectment decree obtained against 
him by fraud, and for an injunction that tho 
defendants shall not interfere with his possession, 
falls within clause c of sub-section • it>) of section 
7 of the Court Fees Act. [p 35, col. 2.] 

In a suit to which section 7, clause 4 fc> of the 
Court Fees Act applies the Courts aro bound to accept 
tho valuation placed by the plaintiff upon the relief 
sought by him, even though such valuation is 
arbitrary and inadequately represents tho value of 
tho property, [p. 36, col. I.] 

Asa general rule, under section 8 of tho Suits 
Valuation Act, the jurisdictional valuo of suits 
falling under section 7 in c< of the 'ourt Fees 
Act is the same as the value for purposes of Court- 
fee, [p. 36, col. l.j 

Miscellaneous first appeal from an order 
of the Subordinate Judge, First Clas*, Delhi, 
dated the 27th January 1921. 

Lain Keshan Ohand, for the Appellant. 

Ltla 6ardha Ram, for the Respondents. 

JUDGMENT.—This is a first appeal 
from the order of the Subordinate Judge, 
First Clasp, returning a plaint for presentation 
to the Diatriot Judge in order chat it might 
be transferred to a subordinate Court. 

The faate of the oa93 are as follows:— 

Plaintiff alleges that he is the owner of 
tho home desoribad in tho plaint; that the 
defendants Nos. 1 and 2 olaim to be the 
owners and that defendant No, 3 as their 
thsktdar fraudulently obtained a dearee 
against him for ejeetment on the ground 
that he was a tenant. Plaintiff aaiordingly 
asked in bis plaint for the followiog 
reliefs r— 

1. Declaration that he is the owner ; 

2. That the ejeatment dearee obtained 
against him should be aanaalled on the 
ground of fraud and that he is not boand 
thereby; 

3. For a perpetual injunation that the 
defendants should not interfere with his 
possession. 

He valued the plaint for the purpose of 
declaration at Es. 5,000 and for the pur¬ 
pose of injunation at Rs. 100, total 
Rs. 5,100, On the 10th January 1921 the 
Court resorded an order in whish it held 
that the value of the portion of the house 
in dispute for which the suit was brought 

appeared to be between Rs, 1,500 and 


Rs. 2,000. The Court went on to say that 
the suit was not merely for a dealaration, 
bat that a consequential reliaf in the form 
of an injunation was olaimed. It, therefore, 
ordered the plaintiff to make np the 
deficiency in Court fee, but it did not 
record any finding as to how mneb Court- 
fee should b9 paid. By a subsequent order 
of the 27th January it reviewed this order 
and held that the plaintiff had valued the 
suit as far as the dealaration was eonaerned 
at Rs. 130 and as far as the injunation 
was eonaerned at Rs. 100, total Rs. 230, 
and that this was aeeordingly the proper 
jurisdiational value of the suit and not 
Rg, 5,100 as stated in the plaint. Holding, 
apparently, therefore, that the suit was 
triable by the Court of a Munsif it return- 
ed the plaint as already stated. From this 
order the plaintiff has appealed. 

Counsel for the appellant urges that, so 
far as the prayer for a deolaration is con¬ 
cerned, the value for purposes of jurisdiction 
should be the value of the property. He 
also arges that an • injunction is not a 
consequential relief and that, therefore, the 
Bait is not ods to whish section 7, clause 
4 (c) of the Court Fees Act applies. Section 
7, olause 4 (c) is as follows:— 

In suits to obtain a declaratory decree or 
order, where consequential relief is prayed, 
the Oonrt fee has to be calsulated ad valorem, 
according to the amount at which the relief 
eonght is valued in the plaint. Now, in the 
present case, as already stated, three reliefs 
are sought, but if the plaintiff obtains a . 
decree for a declaration that he is the owner 
of the property together with an order that 
the defendants shonld not interfere with his 
possession, he will get all that he requires, 
for that deoree will be tantamount to a 
declaration that the ejeotment deoree is 
not binding on him. In Deokali Roer v, 
Kedar Rath (1), it wa9 held that an injunc¬ 
tion is a consequential relief; and in 
Arunachalam Ohetty v. Rangasaiomy Pillai 
(2) it was held that a suit for a declara¬ 
tion that a mortgage-decree is not binding 
on the plaintiff and for an injunction re 9 - 
training the defendant from executing the 
same is a suit for a declaratory dearee with 

(1) 16 Ind. Gas, 427; 89 0, 701; 16 0. W, N, 

888 . 

(2) 28 Ind. CaB. 79; 88 M. 922; 28 M. L. J. 

(1916) M, W. N. 118,17 M, L, T. 164, 
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•omeqnential relief within the meaning of 
sestion 7, .laaee 4 c) of the Aot and an 
ad valorem fee ie payable on the valuation 
fixed in the plaint. These authorities are 
distioetly in point in the present sate, and 
it mast be held, therefore, that the suit is 
one for a deilaration with aonseqnential 
relief. In Barruv. Lachhman (3), it was held 
that in a suit under sestion 7, slaose 4 (e) 
of the Court Fees Aot the Courts are 
bound to aieept the valuation plaoed by the 
plaintiff upon the relief sought by him, 
even though sush valuation is arbitrary 
and inadequately represents the value of 
the property. It was further held, in regard 
to the juriedistional value of suits falling 
under sestion 7, elause 4 (c) of the Court Fees 
Ast, that as a general rule the value as 
determinable fcr the purposes of Court-fee 
and the valua for purposes of jurisdistion 
were the same under sestion 8 of the £oit9 
Valuation Ast. In the present one all 
that was nesessary for the plaintiff to do 
was to value the relief sought by him. 
Instead of doing thie, he valued the suit 
for the purposes of declaration separately 
and the suit as far as the injunstion was 
oonssrned separately. Hs paid a Court fee 
of Es. 10 so far as the deilaration was 
•onserntd and Rj. 7 8 -U so far as the 
injunstion was eomerned, total R*. 17*8 0. 
It may be taken, however, that he valued 
the total relief sought at R*. 23 J and the 
plaint wai, therefore, properly stamped, 
and the total value for the purposes of 
jurisdistion must be taken to be Ri. 230. 

The appeal fails and is dismissed with 

sosts. 

4 . 1 . 

Appe il diimused, 

(3) 22 FndliCas 5C<; 111 P. U. ’-913 (If. B.); 223 
P. ff. B.jl9l3j;23.P. L .B., 1914. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Ai-peal No. 49 ok 1921, 
December 1, 1921, 

Preienl:— Mr. Daniels, A. J. C. 

RAM SARAN—PuisTiPF— 
Appellaht 
tersui 

DA WAN SINGH ard othirs—D impms- 

Respokderti. 

Hindi' Law—Legal necemty—Recital of purpart, 
evidentiary value of—Loan for particular purport— 
Evidence. 

A recital iu a deed of the purpose for which 
the money is borrowed may not by itself be 
sullicieiit to prove the purpose for which the money 
was borrowed and is not in itself sufficient against 
third parties, but it is clear evidence of tho repre¬ 
sentation made to the creditor, and if tho cir¬ 
cumstances arc 6»ch as to justify a responsible 
l>elief that an enquiry would have continued its 
truth then when pi oof of actual iuquiry has become 
impossible the recital coupled with the circumstances 
will be sulficient evidence to support tin deed. [p. 
37, cols. 1 A 2 ] 

.V an<la Lai [Banga Chandraj Dhur Bitica s v. Jagat 
Kishore , .'6 iud. 4*C; 44 C. itO at p 19b; lO M. L. T. 
33a; 3i M. L. J obi; i 9.6) 2 M. NT. N. 336; 4 L. W. 
459; 18 Bom. L. K. fetiS; 14 A. L J. 1103; 24 C. L J. 
487a 1 V. L. W. I; 2 1 C. W. N. 2<5; 10 Bur. L. T. 177; 
43 I. A. 249 (P. C.>, followed. 

In considering for what purpose a particular loan 
was taken evidence which proves that just before 
the loan two of tho borrowers came to an independ¬ 
ent third party and asked him to arrange a loan 
for a particular purpose, and that ho did arrange 
tho loan in suit for that purpose is valuable ami 
important cvidenco to show that tho money was 
borrowed for that purpose, [p. 38, col. 1,] 

Appeal against a desree of the Snbordi- 
nate Judge, Saltanpur, dated 13th May 
1921, 

Mr. Eider Euiaiti, for the Appellant. 

Mr. A . t, Sen, for the Respondents. 

JUDGMENT,—This fa a first appeal in- a 
suit for foreclosure brooght by the plaintiff, 
Ram SaraD, on the basis of a mortgage 
exeooted in favour of his father, Ram Adbin, 
on 5th August 1910, by four parsons, namely, 
Dawan .SiDgb, Mahabir SiDgb, Payag Singh 
and Mabatal SiDgb. Mahabir Singh and 
Davran Singh were brothers and the other 
two exesutants were the 6cns o! a deieased 
third brother, Udairaj SiDgb. Mahabir 
Singh died after the institution of the suit 
and is now reprerented by his son Mata 
13a!ibsh Singh. Mahabal Singh is also dead 
&nd is represented by liia widow, Musavivuit 
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Bam Bali. The otter two executants are 
the firet and third defendants to the scit. 
At tbs time of the execution of the mort- 
gage the family was joint, and it is admitted 
that eome of the mortgagors had sons who 
did not join in the execution of the mort¬ 
gage. The euit was resisted, and has been 
dismissed by the learned Subordinate Jodge, 
on the ground that the mortgage beiDg a 
mortgage of joint family property has not 
been proved to have been executed for legal 
necessity. The family was admittedly split 
op subsequently by a partition which took 
place in 1914. There was another branch of 
the family, that of Jagrup Singh, some mem¬ 
bers of which are in existence. They were 
not joined in the suit and it is stated that 
no claim has been made against their share 
in the family property. No controversy as 
to tham has been raised at the trial of the 
suit or in the appeal to this Court. The 
purpose for which the consideration of the 
deedin suit is said to have been borrowed 
is Btated in tbe deed itself. It was for 
payment of a foreclosure decree held by one 
Pandit Uman Nath against the family prop- 
arty. A preliminary decree bad been 
pasted in August 190b against tbe executants 
of -the mortgage-deed in suit and against 
tie three sons of one Mardan Singh whose 
name does not appear in ' the pedigree. 
One of these eons was named Pirthi Singh. 
The date originally fixed for the passing of 
a final decree was 17tb February 1909 but 
time for payment was extended from time 
to time and, ultimately, 6th August 1910 
was the date fixed for disposal of tho ease. 
One day before thie date, namely, on 5th 
Augnet, Uman Nath applied to the Oonrt 


Jagil Kithote (1), tbe recital ie elear evidence 
of the representation made to the oreditor, and 
if the circumstances are such as to justify a 
responsible belief that an enquiry would 
have confirmed its truth, then, when proof of 
actual enquiry has bseome impossible, tbe 
recital coupled with the circumstances will 
be sufficient evidence to support the deed. 
Their Lordships were dealing with the ease 
of a very old deed, and the case before 
them was, therefore, a muoh stronger ease 
than the present one, bat it is an important 
element in the present sase that the original 
creditor, Bam Adhin, who could have given 
direct evidence of the representation made to 
him and of the enquiries he made, is no 
longer alive and his evidense is not available. 
We have here the eoncurrenee of three 
circumstances. 

First, there was a decree outstanding 
against the mortgagors which, if not satisfied, 
would lead to the total loss of an important 
part of the family property. 

Secondly, we have the exesutiou of a 
mortgage whioh purports to be executed 
to pay off the money due under this decree. 

Thridly, we have the fast that on the 
very day after the execution of the mortgage 
almost the entire amount outstanding nuder 
tbe decree is paid off aod the sreditor applies 
to the Oonrt to give time for the paynmt of 
the small balanse that remains. 

These facts taken together are enffiiieot 
to raise a etrong presumption that the repre¬ 
sentation contained in the deed was tru6 and 
that the money was really borrowed to 
pay off the amount due nnder the decree. 
It is true that the amount paid to the 
creditor was approximately doable the 


stating that he had received a sum of 
Ba. 1,585-8 0 in payment of his decree and 
J atked that time might be given for tbe 
balance-of Rs. 125 (Exhibit 3). Shortly 
afterwards, Pirthi Singh paid the balanoe of 
Ba. 125 and the ease was settled. The 
teamed Subordinate Judge has brushed aside 
the ftdital in the deed as being of no value 
Whatever. 'Thie ie not at all tbe correct 
.poajtion io take up. The reaital may not 
-by itself be sufficient to prove the purpoBe 
Which 4be money wae borrowed—indeed, 
it^ls'Well-fiettled that it ie -not in itself 
Sufficient against third parties—hut, as their 
UwdriHpe of the Privy Council laid down in 
Narnia Lai ■[Banga Chandra I Dhur Bitwat v. 


amount borrowed under the dead but this 
ie what one would expect, a9 half tbe amount 
due to Uman Nath was presumably due from 
tbe executants and the other half from the 
sous of Mardan Singh. The plaintiff also 
produced a witness, Baijnath Singb, who was 
an attesting witness to the deed ia suit and 
who swears that the money was borrowed 
for the purpose of paying off Uman Nath’d 
decree. He says that two of the exesptants, 
Da wan and Mahabal, same to him and that 
be himself at tbeir request arranged the 
(0 36 Ind. Cus. 420; 44 0. 188 atp. 196; 20 U. 
L. T. 335; 31 M. L. J. 563; (1916> 2 M. W. N. 88ft; 
4 L. W. 458; 18 Bom. L. R. 80S; 14 A. L. J. U03;’ 
2t C. L. J. 497, 1 P. L W. 1, 21 0. W. N. 225, 10 
Bor. L. T, 177, 43 I. A. 249 (P. 0.', 
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loan for the purpose. The learned Subordi* 
rate Judge has not in any way dissredited this 
witness. His only aomment is that aoy 
statement made by Mahabal and Dawan 
will not bind the minors, This aomment 
entirely misses the signifieacae of the evidence. 
There is nc question of binding the minors. 
The question ip, for what purpose a partieular 
lean was taken, and evidence whieb proves 
that just before the loan two of the borrowers 
same to an independent third party and 
asked him to arrange a loan for a parlienlsr 
purpose, and that he did arrange the loan 
in suit for that purpose is certainly valuable 
and important evidence to show that the 
money was borrowed for that purpose. The 
only other evidenoe to which refertnre has 
been made is the evidense of Uman Natb, the 
creditor. He was sailed by the plaintiff to 
prove the payment to him and he verified 
the application whish he made to the 
Court. He stated that be did not know 
where the judgment debtors obtained the 
money but added that Pirthi Singh told him 
that be had raieed R?. 8l0 by sale of some 
property and bad borrowed Re. SCO from 
the plaintiff. Tbe second Rs. 800 must 
refer to tbe mortgage deed in euit for it 
has not baen suggested any where that aDy 
other mortgage-deed was executed rt this 
time in favour of Ram Adbin. After this, 
the witness preoeeded to add that Pirthi 
Singl only told him this after the instiluicn 
of the present euit. In cioes examination 
he stated that tbe whole of the Rs. 1,583 8 0 
was actually raid to him by Pirthi Singh 
(tbe actual sum paid was Rs. 1,555-S*C os is 
Bhown by tbe documents ). It is true that 
this transaction took place eleven jeers rgo 
but I am bound to eay that the evidence cf 
this witners produces cn my mind tie 
impression that he bas not been entirely 
•candid and that he is anxioue to ray as little 
in favour cf tho plaintiff as possible. It is 
quite poe6ible, however, that tbe money was 
actually paid into his hands by Pirthi Sirgb. 
If it was so, no importance can be atiaolcd 
to this fact. W t re two eets cf parties 
jointly owed moi ey it is probable that the 
actual pp.'c.ent to the creditor would le 
mado in a lump turn by one of them. I do 
not think, therefore, that the evidenoo of 
Uman Nath rer.lly damages the plaintiff’s 
case. On the :"’'fence on the reoerd I feel 
to doubt that tbe amount of the bond in tuit 
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was borrowed for tbe purpose of paying off 
Uman Nath's decree whioh was admittedly 
a purpose binding oo tbe family property 
and I 6nd this issue in favour of the 
plaintiff. 

In view of this Coding, the only other point 
which arises is the question of interest. 
The learned Subordinate Judge bas held 
that, even if there was necessity for the deed, 
there was no necessity for the high rate of 
interest stated in it, whish was two per sent, 
per mensem oompound interest, Tbe learned 
Counsel for tbe appellant has not pressed 
this point. He has stated that if the first 
issue is found in his favour he has no objes* 
tion to the Court reducing the interest to one 
per sent, per mensem or any amount whioh 
the Court may consider reasonable. 

1 , therefore, allow the appeal and give tbe 
plaintiff a preliminary decree for foreclosure 
for the amount claimed, with this modification 
that, instead of compound ioterest at 24 per 
cent per anDnm, simple interest at 12 per 
ceDt. per annum, will be allowed. A fore¬ 
closure decree in the usual form will be 
prepared. Tbe plaintiff appellant will get 
his costs in both Courts on the amount 
allowed. 

j. p. Appeal ollmred 


CALCUTTA HIGH COURT. 

Appeal kr)m Original Dickie No. 305 or 

iyl8. 

February 7, 1921. 

Preterit Justice bir John Woodroffe, Kt., 
and Mr. Justice Walrosley. 

Sriwati KRISHNA BHAMINI DASI- 
Pljiniipp—Appellant 
versus 

Srimaii BRAJA MOHlNI DASI and another 
—Dsfindantk—Respondents, 

Uindu Law —Adoption —Acknowledgment, effect of — 
Widow — Maintenance, amount of—Principle, 

Under tho Ilindu Law if in case of an adoption 
giving and taking is not established as a fact, no 
amount of acknowledgment would mako ono an 
adopted son. [p. 40, col. ].] 

No hard and fast rulo can bo laid down that a 
Uindu widow is entitled to a particular fraction 
of the income of her husband’s estate as her 
maintenance. Tho circumstances of each case must 
be considered, such as, the value of tbe estate and 
its income, the position and status of the deceased 
husband and his widow, tho expenses involved by 
the religious and other duties which she has t<? 
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discharge, and so forth, together with the fact that 
Whether the widow has been given a separate prop¬ 
erty by her husband for her maintenance, [p. 42, 
Col. 2.] 

Appeal against a decree of the Subor¬ 
dinate Judge, Fourth Court, 24 Perganahe, 
dated the 24th of June 1918. 

Babue Bepin Behan Ghoie and Abinash Ohan • 
ira Ghoie, for the Appellant. 

Babue Mohendra Nath Boy, Bara Kumar 
Milter, Karunamoy Qhoie, Rupendra K, Hitter 
and Prokaeh Ohandra Pakrasi, for the Respond* 
ents. 

JUDGMENT. 

‘ WOODROFM, J.—Toe plaintiff appellant is 
the widow of one Hiri Obenn Bise, a 
Mukhtar, who, atarting life without means, 
amassed at length a considerable fortane 
which is the subject matter of this suit. 
He died on the Uth April 1910 leaving 
another widow, the first defendant, no natural 
■children but grand-children by the plaintiff. 
The first defendant was ehildlesi. The 
point at issue is, whether the seiond defend* 
aht is the adopted eon of Hari Obaran 
Bose. If not, then the plaintiff elairae 
'possession of half the property of her late 
hutband and, alternatively, in the event of 
its being held that the semnd defendant is 
the adopted Bon of the plaintiff’s husband, 
then the plaintiff «Iaim9 maintenance from 
the estate. There is no dispute that the 
deisaBed had no natural son and that the 
second defendant, an infaut of about ly 
year', was brought into the house in the 
beginning of Assar 12*9, that in, the end of 
June' 1 89/, Borne 18 years before H. C. Bose's 
death and lived there all along as a foster 
ton aaaording to the plaintiff or sines Jaly, 
18^2 as an adopted eon aosording to the 
defendants. There -ean be no question that 
on the 3rd July 1892 an unregistered deed 
of authority for adoption was eieouted by 
H, 0, Bose and that a registered deed of 
^remission te slope was exeouted by H. C, 
Bose on the 6th August 1892, Some 12 
days'before the alleged adoption a registered 
deed of gift of bis son was executed by one 
Abhoy Obaran Bose, the natoral father of the 
second defendant, in favour of the first defend¬ 
ant Brimati Brojo Mohini Das&i. There is 
evidence whiah the Judge has accepted that 
the boy was given and taken in adoption on 
the 18th August 1892 and that homa was 
performed later-on the let October-1892. 


Thera is evidence also that H. C. Bose and 
others treated the boy as his son even before 
the date next mentioned. It is admitted that 
it is ehown that from some six years after the 
date of the alleged adoption Hari Obaran Bose 
spoke of and treated the second defendant as 
bis adopted son: for, as regards this, we have 
dcoumentary evidence. In li 08 the second 
defendant, who was then about 17 years old, 
married as the adopted eon of H. 0. Bosf, 
The card of invitation described him as sor. 
On the 11th April 1910 the second defend¬ 
ants adoptive father died. Not till six years 
later, that, is on the 10th April 1916, this suit 
was instituted. According to the plaintiff’s 
evidence she bad not been receiving anything 
from the estate from about two or three years 
before 1918, It must be admitted that the 
above mentioned facts constitute a strong eace 
against the plaintiff. 

The latter’s ease is that she and her 
oo< widow were on bad terms. The second 
widow, the first defendant, was ehildless and 
jealous. To satisfy her maternal eravings 
she took the second defendant daring bis 
infancy from his father in exchange for 
money (which is denied) and brought him 
up and introduced him into the family as a 
foster son. There was it is said (notwith¬ 
standing the execution of the documents 
above mentioned) no actual adoption though 
after some years H. C. B '83 same to speak 
of the defendant No, 2 as his adopted son, 
possibly thinking (though he was a 
MakMar) that such admissions were sufficient 
to make the defendant his adopted eon or 
would ba operative in faot for that purpose. 
Then, after the death of theplaintifi’shasband, 
the first .defendant took advantage of the 
fact of the presence of the second defendant 
in the family and set up the alleged adoption 
with the object of depriviog the plaintiff of 
her right of inheritance and her children of 
their reversionary interest.. 

The first defendant, on the other hand, 
alleges that the second defendant is the 
adopted son of H. 0. Bose and not a mere 
foster eon, as alleged; that the plaintiff has 
admitted that fact and was aware of the 
adoption all along. The heirship of the 
plaintiff is denied and as regards maintenance 
and residence it ie said that sufficient 
provision has already been made. The 
defendant claims property No. 18 in the 
ichednl? to the plaint as her own property 
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elating that it is no part of the estate of her 
husband. The written statement of the 
seaond defendant is on the same lines with 
greater details upon the isene of main¬ 
tenance. 

Eighteen issne9 wer6 framed; but we are 
now sonserned with four, tic., (1) Whether 
the defendant No. 2 was validly adopted, 
and if not (for otherwise the issue does not 
arise); (2) Is property No. lb part of the 
estate of H. C. Bose. Then, if the appellant 
fails to show that the judgment in appeal is 
wrong as to the adoption then; (3) Is the 
plaintiff entitled to get maintenance, and (4) 
arrears of tame. 

No question of law arises on this issue of 
adoption the question being one purely of 
faot. It is oommon ground that if giving 
and taking is not established as a fact no 
amount of acknowledgment would make the 
second defendant an adopted son. The question 
is one of fast, namely, what occurred on the 
j 8th August and 1st October 18.2, when 
the adoption and subsequent ceremonies were 
performed. There is no question here as to 
whether the adoption was by the 6rst 
defendant and whether a wife can adopt even 
wHk permission during her husband's life time 
for the facts (if true) are that the taking 
was by H. 0. Boee. Toe only question which 
arises ie, whether the evidence to that effect 
is true. There is no question whether 
eubstquent ceremonies were necessary. The 
case made is that the parties who are 
Kayastbas are Shudras. It is not said that 
religious ceremonies such as the dattaka 
hovia were necessary but it is denied as a 
faot that such ceremonies were performed, 
it being said that the allegations made in 
this respeet are not true. The issue of faot 
is, whether there was a giving and takicg 
ontbe 18th August 1892 and ceremon.es on 
the 1st October l892 or not. 

The learned Judge has held that the 
defendant No. 2 was validly adopted, that 
the plaintiff is entitled to maintenance at 
the rate of Kb. 200 a month, and that the same 
eboold be a charge upon the immoveatle 
propertiea cf H. 0. Boee and that there are 
in fact no arrears due, From this decision 
the plaintiff appeals both on the question of 
adoption and maintenance and there ie a 
crcee-appsal l. fhfl respondent on the 
question of n.aiV.rrai.ee. As regards tte 
probabilities, it eeid that it iB improbable 


that the defendant No. 2 should have been 
adopted for H. 0. Bose was then rioband it 
is said that be asked three persons to give 
their ions in adoption, tnr,, Ackboy Kumar 
Bose and Gobordban Bose and a relative 
Bhuban Mobini Dasi. Yet they all refused, 
It is the plaintiff’s ease that even the natural 
father of the boy, a very poor man, was at 
first unwilling and only gave way when the 
boy became ill and on the terms that if the 
boy would be cured by H. 0. Bose be would 
be given in adoption. The refusal is not 
contested, but it is asked is this likely 6zc6pt 
on the assumption that they were n>t asked 
to give their son in adoption by H. 0. Bose 
but to give one of their obildren as foster son 
for the defendant No. 1, a very different 
matter. It is to be observed that Gobordban 
who is alive is not tailed, it is said that 
be is a Pleader of defendant No. 2. Is it 
likely, it is said, that this rioh man had to 
get a son from a poor vendor of sweetmeat?. 
What happened, it is suggested, is that the 
latter made a gift of bis son to the defendant 
No. 1 and that was all. There was no 
giving and taking as alleged. The 
Anumatipatras were given with a view to 
adoption after death. Then it is suggested 
that the defendant No. 1 worked upon the 
miud of her husband and got him to recognise 
the foster eon as adopted son some six 
years after the date of the alleged adoption, 
If it is asked, how a Mukbtar who had 
(in whatever way) sonsented to the defendant 
No. 2 being his adopted son soold leave the 
matter in so unsenain and voidable a 
state as the plaintiff’s story suggests, it is 
replied that at that time it was too late to go 
tbroogb a regolar adoption, though it is admit¬ 
ted that strictly there was no impediment, It 
is argued that Bhadro is an unlucky month 
to make any gift and that it is not 
likely, therefore, that the giving and taking 
in adoption took place in that month that 
the persoce, relations or Brahmins who 
might be expected to be invited on 6uoh an 
occasion were not present, 8nch as 
Gofcordhao, Probash, Prokash, Mrinalini 
Dasi, Hemangini Dasi, Surendra, Jogendre, 
Upendra and Akeboy K. Bose. It is said 
that there is no entry of any gift to Brah¬ 
mins ib the aocount cor is the deed of gift 
attesicd by aoy Brahmin. In the acsount 
cf 3rd Bhadra (18th August) there is no 
relevant entry, the only entry relevant to th$ 
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alleged adoption being an entry or 23rd 
Sraban (6th August) touching deposit made 
by defendant No. 1 for the purpose of 
adopting a son. This, it is suggested, was 
owing to pressure of defendant No. 1 on H. 
0. Bose who may have been willing that his 
wife should prepare a deed of permission to 
adopt bat it doe3 not follow that the 
adoption took place. The giving and taking 
in adoption is spoken to by both the natoral 
and adoptive mother of the second defend* 
ant, Srimati Padmamukbi, second wife of 
Batna Oharan Bose, the brother of H. C. 
Boas, Chandra Bhnsan Chandhnry.the sister's 
son of defendant No. 1, and an employes of 
the second defendant, Srish Chandra Biswas. 

It is a point worthy of consideration, in 
rapport of the contention that sash giving 
as there may have been was only by deed, 
that the deed of gift of the 18th Angaet 
1892 caste donbt on the oral evidence in 
that, if the document was executed after 
the giving and taking that fact would have 
been recorded, bat it was net, that if the 
taking had been ae alleged by H. C. Bose, 
hie name would have appeared ac donee; 
that if H. 0. Base had really been present 
and t<tok the child the recital of permission 
having been given was unnecessary; that 
the deed recites that the adoption was 'said 
to be by yon,” that is, the first defendant, 
and that the deed resites that the boy was 
taken in adoption after the performance of 
the rites and ceremonies prescribed by the 
Hindn Law when no each rites were per¬ 
formed on that day and homa is said to 
have been done about a month and a half 
after the deed. The learned Jndge has dealt 
with these arguments. Farther, it is note¬ 
worthy as regards this last allegation it was 
first made when the written statement was 
amended nnder order of the 3rd April 1917. 
It ii also a substantial point that it is un¬ 
likely that H. 0. Bose was driven by the 
refusal of bis relatives to give a son in 
adoption, bad to seek ihrongh a barber an 
adoptive son from a man in snch a position as 
that of the natnral father of defendant No. 2 
who waa a sweetmeat vendor without 
position or meanB. This last seems estab¬ 
lished whether be was, aa the plaintiff eaye, 
a street bawker or had a shop as the res¬ 
pondents say. This fact is really the chief 
basis of the attack on the defendants’ aace, 
Wa haye, however, not thought it necessary to 
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call upon the respondents bscanse It seems to 
as that whatever ground may exist for the 
criticism passed by the learned Vakil for the 
Appellant on the story of the adoption and 
the circumstances which led np to it, we 
have the tact of the adoption spoken to by 
the witnesses named in their evidence which 
the learned Judge has desoribed of a con¬ 
vincing character; and it is an undoubted 
fast that EL C. Bose declared that {the 
second defendant was bis son and treated 
him as sueb. This appears not only from 
documents such as the conveyance. Exhibit 
1 of the 19th February 1;99 where H. C. 
Bose describes the eecond defendant as his 
son, the school register, and so on, but from 
the evidence of reliable persons auoh as Sir 
David Yale, and Mr. McNair, to whom H. 
0, Bose introdneed the second defendant as 
bis son. Baba Sabodh Chandra Milter, an 
Attorney of this Court, also says he knew the 
defendant No. 2 to be the adopted son of 
H. 0. Bose. We have also the fact that the 
second defendant lived all along in the hoase 
and was treated as a cod and the fact that 
there wbb a written registered permission to 
adopt and a registered deed of gift by the 
natural father. As the learned Judge cays, 
it is natural that H, 0. Bose, who was an 
orthodox Hindu of the old type, elionld adopt 
a son. It is not explained when the plaintiff 
first ascertained that the defendant No. 2 
alleged himself to be the adopted son and 
why ebe took do action at an earlier date 
than 1916 some six years after her husband's 
death. I think also that there is some 
ground for the learned Judge’s observation 
that the plaintiff did not sail evidence 
available to her. Further, for what it is 
worth, the plaintiff appears to have admitted 
the defendant No. 2’e title as heir. It is 
said that this may have been because, though 
not admitting bis title, she may have at first 
desired to respect her husband's wishes—for 
there is no doubt that he wished the defend¬ 
ant No. 2 to be recognised as his son. it 
may be she changed her mind on account 
of disputes as to payment of money. It is 
not possible, however, to ray that the body of 
evidence m overcome by the enggestion 
that all that heppened was that the 
defendant No. 2 was brought in as a foster 
son that no aetual giving took place butttat 
about 1808, lt99 H. 0. Bose determined to 
regard him as his adopted aonlwd thought 
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that an acknowledgment was sufficient to 
make np for the want of a proceeding of giving 
and taking. This is the less possible when 
the learned Judge who has heard the evidenie 
has accepted it. 1 am of opinion, therefore, 
that this part of the appellant's sase fails; 
that we should bold that there ie no sufficient 
ground for reversing the decision of the 
Subordinate Judge that the sesond respondent 
is the adopted son of H 0. Bose. It is on 
this finding nnnesessary to di*cus3 the 
question whether property No. 18 is the 
property of the estate or of the first 
respondent. 

The remaining question of maintenanse 
divides itself into two points, tit , whether 
the plaintiff is entitled to maintenaooe, if 
bo what aid whether any arrears are due. 
The respondent's sio33 appeal urges that 
as the plaintiff’s husband had in her 
life time provided for h6r residence and 
maintenance by the setting aside of speoifio 
properties and funds she is not entitled to 
alaim mainteDanoe against his assets with¬ 
out first surrendering .her interest under 
the said gift. It i fl not objected that the 
Judge was wrong in awarding the sum 
jol Bs. ‘<00 a month. At the hearing the 
eroiB-appeal was not pressed, the learned 
Vakil for the respondent stating that be 
was not opposed to the appellant reoeiving 
wbat the Judge has given her but to her 
reaeiving more. The question then is one 
cf faat, namely, the amount of the maintenanse 
to be awarded. 

As regards the amount of maintenanse 
it has been held that no bard and fast 
rule san be laid down that a widow i9 
entitled to a partioplar fraction cf the 
income. The eirsumstanses of eath sase 
mu6t be considered, eueh as, the value of 
the estate and its insome, the position 
and status of the deceased husband and 
his widow, the expenses involved by the 
religions and other duties wbioh she has 
to dieobarge, and so forth, together with 
(as is here the case) that the appellant 
ha» been given a separate property for her 
maintenanse. Tho Judge on a detailed 
examination of tua facts has fixed a sum of 
Rb 2l0 a month and held that there are 
in fast no arrears due. 

It is taken on common ground (however 
tabulated) th- rte. 32,000 is the not yearly 
•insome from it. moveable property. The 


rsspondent says that from this must be 
deducted interest on asoount of loans. This 
the appellant does not admit. The latter 
under the desree gets Rs 200 a month in 
addition to the sum of about Rs. 75 which 
she gets from immoveable property. She 
claims Rs. 750. The maintenance awarded 
is about 1/lOth and it may be less of the 
respondent’s (No. 2) income. From the 
evidence it appears that at one time, even 
daring the life of her hnsband, the appellant 
got Rs. 209 a month and after his death 
the respondent No. 1 used to pay Rs. 200 a 
month over and above the income of her 
immcveable property. This rate appears to 
have been paid until shortly before the 
suit and by consent after the suit a’ the 
same rate. The cross appeal, as I have 
said, is not pressed. The leirned Pleader 
for the respondent is only concerned to 
see that the plaintiff appellant does not 
get aoy more than the learned Judge has 
awarded her. With the Rs. 75 this makes 
Rs. 275 a month. Seeing that the appellant 
used to receive the samo sum of Rs. 200 
years ago and the present lowering in the 
valae of money 1 think that something 
should be added to the sum awarded. 1 
think that this should be Rs. 75 so that the 
appellant will then have, including income 
from immoveable property, the • sum of 
Rs. 350 a month. With this exception, the 
decree ie sffirmed and the appeal is die* 
misled. As the appellant fails on the 
main point, tho diseuEsi' n of whioh hes 
ocoupied all the days of htaring except 
some portion of the last, tbe appellant 
must pey the ousts of tho appeal. 

Wumsiet, J — I agreo. 

n. N. 

Appeal diimisieiJ. 
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LAHORE HIGH COURT. 
Misciuaneocs First Civil Appeal No. 1273 

op 1921. 

November 16,1921. 

Preunt: —Mr. Jnetic9 ti'cott Smith aod 
Mr. Jnetioe Abdul Qidir. 

RADHA BIHARI-DIWAN SINGH— 

DiPIRDANTS— ApFELL*.KT3 

tettus 

G. B. ALEXANDER, Tradino as JAFFE 
amd SONS— Pluktipp—Respokdemt. 

Civil Procedure Code (Act V of lfOSJ, Sch. II, 

r. 18 —Negotiable Instruments Act (XXVI of IS8I ), 

s. 22—Sale of goods—Arbitration clause in indent — 
Suit on bills—Stay of suit. 

The defendant firm placed an indent for tho 
purchase of certain goods with the plaintiff firm. 
One of the clauses of the indent was as follows:— 
“We hereby agree to purchase from you the 

undermentioned goods.and 

authorise you oryoui correspondents to draw upon 
us at 80 days' sight with all relative shipping 
documents attached for payment. In case of need 
seller’s invoice to be taken in lion of draft which 
draft we engago and biud ourselves to accopt on 
presentation and pay at maturity notwithstanding 
any objeotion we may hnvo regarding or on account 
of any variation whatever from the terms of the 
indent, such objection to be settled by arbitration 
as provided for below " 

The plaintiff firm after shipment of goods drew 
two bills of exchange against the defendant firm 
.which the latter accepted but refused to pay on 
maturity. Tho plaintiff firm accordingly sued them 
and their claim was based, in the first instance, 
upon tho accepted but unpaid bills, and, in tho 
•alternative, they sued for the price of the goods and 
for certain expenses: 

Held, Hi that the claim of the plaintiff firm was 
based primarily on the accepted but unpaid drafts 
ns contemplated by section 32 of the Negotiable 
Instruments Act; [p. 4*, col. 1 ] 

(2) that, therefore, tho defendant firm could not 
demand that the dispute must bo referred to arbi. 
tration under the provisions of tho indont, and were 
not entitled to get a stAy of proceedings under 
paragraph 18 of Schodulo II to the Civil Procedure 
Codo, [p. 44, col. 1 ] 

1 Miicellaneous 6ret appeal from an order 
of the Senior Subordinate Judge, Delhi, 
dated the 25th April 1921. 

Lala 1 fool Ohand , R. S , for the Appellants. 
•Lala Moti Sagar, R. S., and Mr. From Lai, 
for the Respondent. 

JUDGMENT.—This is a first appeal from 
the order of the Senior Subordinate Judgo, 
Delhi, refosiDg to stay proceedings in a suit 
under rule 18 of the Second Schedule to the 
Civil Proaedure Code. The fads of the 
•ase, which are given fully in the order of 


the Senior Subordinate Judge, are britfly as 
follows:— 

Oo the 22od January 1920 the defendant 
firm appellant plaaed an indent tor the 
purchase of 10 bales of white shirting of 
88rtaiu specified qualities, July to September 
1920 shipments, with the plaintiff firm re¬ 
spondent. The terms governing the contract 
are those given in the indent form —vide Ex¬ 
hibit Poo the The sellers, Messrs, 

Jaffa and Sons (the firm of the plaintiffs), after 
shipment of goede, drew two bills of exchange 
against the buyers on the 19th May and let 
June 1920, respectively, at 60 days’ sight. 
These were presented by the National Bank 
of Indip, Limited, Delhi, to the defendant 
firm; who accepted them on the 9th June and 
the 23rd June, respectively, but subsequently 
refused to pay them open maturity. The 
plaintiff firm accordingly 6u?d them and 
their claim was based, in the first instanae, 
upon the accepted but unpaid bills, and in 
the alternative they sued for the price of the 
goods and for «ert?.in expenses. Clause 15 
of the indent form provides that if any claim 
or dispute arises in connection with this 
oontrac 4 , unlsre ao amicable settlement oin 
be arrived at, it must be referred to arbitra¬ 
tion in Dilhi, io accordance with the Sarvey 
and Arbitration Rules of the Delhi Hindus- 
tani Mercantile Association. RslyiDg upon 
this elauro the defendant says that the 
dispute must be re'erred to arbitration, and, 
therefore, an application wae made to the 
Court to stay proceedings under rule lu of 
the SscoDd Schedule of the Civil Procedure 
Code. The Court refused to stay proceeding* 
bolding that.tho olaim was primarily on the 
basis of accepted, but unpaid, drafts as con¬ 
templated by section 32 of the Negotiable 
Instruments Aot. 

In our opinion, the order of the lower 
Court is dearly right. It ie not denied that 
the bills of exchaDgo were aooepted by the 
defendant firm. Section 32 of the Ne- 
go’iahle Instruments Act lays down that in 
the absence of a contract to the contrary 
the acceptor before maturity of' a bill 
of/exchange is bound to pay the amount 
thereof at maturity, according to the apparent 
tenor of the aeceptaneo. The suit as brought 
upon the accepted, but nepaid, bills of 
exchange is, therefore, a suit governed by this 
seotiou and is not a euit for damages or for 
the irios of the goods at all, Qaneih Dai• 
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is relied npon by respondent's Counsel, 
i«, in our opinion, distinguishable beiause 
that was a suit for damages and not one 
based npon au accepted bill of exchange 
whieh bad not been paid, Moreover, 
•lanse (O of the indent form is as 
follows: — 

"We hereby agree to purchase from yon 

the under mentioned goods.and 

authorise you or yonr correspondents to draw 
upon ns at 30 days’ tight with all relative 
shipping dosuments attathed for payment. 
In sase of need seller’s invoise to betaken 
in lien of draft whith draft wo engage and 
bind ourselves to aieept on presentation and 
pay at maturity notwithstanding any objes- 
tion we may have regarding or on aasonnt 
of any variation whatever from the terms of 
the indent, snob objestion to be settled by 
arbitration as provided for below." 

In our opinion this olearly shows that drafts 
must be aseepted on presentation and paid 
at maturity in spite of any objestion whish 
the indeutore may have regarding or on 
aseount of any variation whatever from the 
terms of the indent. If any suth objection 
is taken, it must be settled by arbitration io 
the way subsequently provided, but the 
aseepted drafts must be paid at matarity 
whether tbeie be any objestion or not. 
Counsel for the appellant has referred to 
esstion 43 of the Negotiable Instruments 
Ast and has urged that either the bills of 
exsbange were aeieptcd without considers- 
tion or for a sonsideration wbieh subsequently 
failed, and that, therefore, his clients were 
not liable. It will be open to them, of 
course, to show that the bills of exsbange 
were aseepted without sonsideration or to 
raise any ether defense whish they may 
be advised to do, but ptima facie the plaintiff 
firm has a good case under eeotion 32 of the 
Negotiable Instruments Ast, and, in oar 
opinion, the lower Oourt’e order refusing to 
etay proseedings is correct, and we dismiss 
the appeal with cost. 

L. K. 

Apneal dismissed. 

(1) 60 Ind. Cu«. 776; 2 L. 19. 
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MADRAS HIGH COURT. 

Civil Rcvisios Pernios No. S15 op192'3. 

Desember 22, 1921. 

Present:— Mr. Justice Krishnan, 

R4YAPATI VENKATASUBBA RAO- 

PfTITIOSER 

vereuf 

KALAPATAPU NARAYANA RIOakd 
ANOTBIR—Re9PO*D*HTJ. 

Civil Procedure Code ( Act V 0 } 19D8^, 0. XXI, r. 89 
—Civil Rules of Practice ( Mujfasif), »*. HI— Payment 
of money and filing of lodgment schedule without 
formal application to set aside rale, effect of—Order 
setting aside sale, legality of. 

Tli 0 mere piyinentof money in Court and filing 
of lodgment schedule without an application oral or 
in writing to set aside the sale under Order XXI, 
rule 89, Civil Procedure Code, caunot bo the basis 
of an order cancelling the sale. The lodgment 
schedule cannot be treated a9 equivalent to the ap¬ 
plication required by rule 89. [p. 45, col. 1.] 

Mariappi Annam r. Hari Ram Iyer, 22 led. Cas. 
291: 14 M. L. T. fill; (1914) M. W. N. 62 and 
Vannisami Thera r v. Pcriannrtcami The car, 3*1 Iod. 
Cas. 996, 19 M. L. T. 192; (1916; 1 M. N. 170; 3 
L. \V. 271, not approved. 

Petition, under seetion 115 of Ait Y r of 1908 
and Beitiou 107 of tbe Government of India 
Ait, praying the High Court to revise an 
order of the Subordinate Judge, Masuli* 
patam, dated the 4th September 1920, in 
Miscellaneous Appeal Sait No. 2 of 192), 
(Miscellaneous Appeal No. 13of 1919 on the 
file of the District Court, Kiatua), perferred 
against an order of the Court of the Dis¬ 
trict Muneif, Masulipatam, dated the 6th 
November 1919,in Execution Appeal No. 3210 
of 1919, in Execution Petition No. 115 of 
1919 in Original Suit No. 832 of 1915. 

PACTS appear from the judgment. 

Mr. K . Kamanni, for the Petitioner,—The 
order of the lower Appellate Oonrt is wrong 
as the judgment‘debtor made no application 
to Court under Order XXf, rule fc9, to set 
aside. No doubt he paid the money and 
filed the lodgment schedule, bat thero wa9 no 
prayer to let aside the sale. 

Mr. S'. Kriehnamachiriar , for the Respond¬ 
ents.—Under the siroam9taoc89 an oral appli¬ 
cation might be presumod vide Idariappa 
Annam v. Hari Hara Iyer (1), Vannitami 
Thevar v. I'enayaswami Thevar( 2). ; 


(l) 22 Ind. Cas. 291? 14 M. L. T. 534; (1914; M. 

W (2) 33 Ind. Cas.933; 19 M. b. T. 19?; (1916) l 
M. W. N. 170; 3 L. W. 271. 
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JUDGMENT.—In this ease the learned 
Subordinate Judge has eet aside a sale under 
Order XXI, rule 69, of the Civil Procedure 
Code though no application for it bad been 
made by the judgment-debtor to the Court 
in time. The money, no doubt, had been 
paid into Court in titrt6 but no application 
was made as required by rule 69, Civil 
Procedure Code. There was only a lodg¬ 
ment schedule filed into Court along with 
the money as required by rule 131 of the 
Civil Buies of Practice whenever any money 
is paid into Court. The learned Subordinate 
Judge has held that this lodgment schedule 
can be treated as equivalent to the applica¬ 
tion required by rule 69. 1 regret 1 am 
unable to accept this view. There is no 
prayer in the lodgment schedule to set 
aside the sale under rule 89 and 1 do not 
see how, without such & prayer, it can be 
treated as an application under the rule. 

It was suggested that an oral application 
should be presumed to have been made to 
the Court under the circumstances in this 
case and reliance is placed on the judgment 
of Tyabji, J., in Manappa Annam v. tiari Hara 
Iyer (1) aDd on the ease Pannuomt Tkevar 
v, Periayattoami Thtvar (2) where the former 
csss is sited and its effect stated. I 
confess that I do Dot understand what is 
meant...by presuming an oral application. 
If it -is a presumption of fact, it is rebutted 
in this case, as it is found by the (District) 
Muusif that no oral application bad been 
made and the Subordinate Judge has not 
set aside that finding, If the presnmption 
is one of law, I do not know of any 
justification for euch a presumption. The 
finding here being that no application was 
made, in time in the present case either 
oral or in writing, one neceisary condition 
lor action, under rule *9 fails and the 
order of the Subordinate Judge setting aside 
the same must itself be set aside. The order 
of the District Muneif is restored with costs 
here and in thetCourt below. 

M. Cc h 

i’eltlion allowed. 


I 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 2710 op 1917. 
February 9, 19221 

Preeent: —Mr. Justice Abdul Baoof and 
Mr. Justice Campbell. 

SUNDAR SINGH— Pcaiktjpp~Appii,uiit 

versus 

SUNDAR SINGH (Appellant) Repbssen. 

tativs cp NATHA SINGH, deceased 
and Muiammal ROOP XAUB, Daughter 
NATHA SINGH-Dependaxts- 

REEPfNDINr8. 

Custom—Personal laic —Khatris of iTauza 
Tahsil Uoga, Ferozepore District. 


The initial presumption in the case of Khatris is 
that thojr follow their personal law. [p. 46 . co j i 
The Khatris of Mauza Salina in theMogu Ta’lisil 
of tho Ferozepore District follow fli u j u Law i u 
matters of alienation ami succession, [p. 45 , co ], 2 j 

Second appeal from a decree of the 
District Judge, at Ferozepore, dated the 
23rd June 1917, affirming that of the 
Subordinate Judge, Second Class, Ferozenore 
dated the 2nd April 1917. ' 

Dr, Qokal Ohand Narang, for the Appel- 
lant. 


mr me respondents. 

JUDGMENT.—The facts of this ease 
are so fully given in the judgments of 
the two Courts below that it i 8 not 
neaessary to give them in a D y detail for 
the purposes of this secbfcd appeal. It ic 
only Deoessary to state that the parties 
are by caste Khatris, and residents of 
Mauza Salina in the Moga Tahsil- that 

N , at . h * ^?*• de !“ dan ‘ No>m <de a gift 
of the land in dispute in favour of his 

daughter Utuamrnat Rup Kaur, defendant 

r*io. i, and that thereupon the nlaintiff 

Sunder Singh instituted the present suit 

for a declaration to the effeot that iha 
gift dated the 19th December 1914 

T/t A v® d ,?' end * nt ^ 1 hvonr 

of defendant No. 2 was „i,hont ne.eeeit, 

«« it should no' 
offeet the fbnbff, re.ereionar, right. 

after the donor’s death. The nlaintiff 
alleged tbatthe parties were agrieulturiets 
and were governed by agricultural . na » A 
nnder whi.h a gift eould not be nlidljr a ,“ 
in favour of a daughter, The » 

atemdthat IhJJT C 

pichhlag and was not the legitimate d« no k* 
cf Natha Singh. The 
defenee naa that the parti,e being S a (,“ 
r:t« gaumed by Hindu Law * “*“• 
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agricultural custom. The main question t*> 
be decided in tbe case, therefore, was whether 
the parties were governed by agricultural 
oustom or by their personal law. Both tbe 
Courts below have exhaustively dealt with 
tbe question in their decisions in the light 
of the evidence produced by the parties and 
of the decided oases relied upon by them, 
and have held that tbe plaintiff has failed 
to establish that the parties are governed 
by tbe ordinary custom of agriculturists 
and have dismissed the suit. The plaintiff 
has, therefore, preferred this second appeal. 

Dr. Narang in arguing tbe appeal has 
taken us through tbe entire ovidenae on tbe 
record and has drawn our attention to 
certain decided cases. After considering tbe 
evidence and examining tbe authorities on 
-be subject we find cnreelve3 in entire 
accord with tbe view taken by the Courts 
below, and we are unable to accept the 
contention raised by tbe learned Counsel 
before us. 

Ae held by tbe lower Appellate Court, 
the following facts may be taken to have 
been established by tbe plaintiff, namely:— 

1. That the parties are Sikhs, that they 

have Iodq: hairs and also wear iron 
katas, that they follow the “Garanth 
Sahib,” and that possibly they bave 
discarded the Brahmanical thread. 

2. That their ancestor Bagh Singh held 

and owned 900 hanals of land as a 
proprietor in the village. 

3. That karewa and anand marriages 

were in vogue in tbe community. 

On the findings recorded by tbe Courts 
below tbe plaintiff has failed to prove the 
following, namely :— 

(а) That the families to which tbe 

parties belong formed a compact 
section of the village community. 

(б) That the parties ploughed and tilled 

with tbeir own bauds; that the 
parties depend entirely upon agri* 
culture and bave no other occupa¬ 
tion. 

As remarked by the Court of first instance, 
a custom without instance is incouoievable. 
Not a single ineian&s Las oeen oited to show 
that the acoestors of the parties followed 
agricultural custom in disregard of their 
personal law in matters of alienation and 
succession, 


In the case of Harnam Singh v. Hardevi 
(i) the following fact3 were brought out, 
Damely: — 

1. That the families were established in 

the village since 182 1. 

2. The means of subsistence agriculture, 

3. Not shown that thess Sodhis exercise 

priestly functions. 

4. Janeo abandoned, 

5. Marriage by farara and anani 
practised. 

In addition to these facts, there were 
certain instances also establishei and yet it 
was held that the initial preemption in 
the care of Khatrii that they follow the 
Hinda La w wa3 not displaced. The facts of 
tb 13 case wore almost similar to those of the 
present case. Tbe role laid down in the 
reported case is fally applicable to tbe 
present case and we may take it as a guide 
for our decision. There are several other 
oases which have been referred to and 
discussed in the judgments of the Courts 
below, but it is not necessary to cite and 
discuss eaoh of them separately. It is 
enough to say that the Courts below have 
arrived at a right conclusion. 

In this view the appeal is dismissed with 
costs. 

z. K. # 4 

Avpeal dismissed 

(1) lOIiid. Cos. 305; 43 P. R. 1011; 137 Pi L. B, 
1911; 85 P. W. B. tail. 


CALCUTTA HIGH COURT. 

Afpeil from Order No. 311 of 1919, 
July 16,1920. 

Present:— Mr. Justice Teunon and 
Mr, Jaetioe Newbould, 
NR1PENDRA KUMAR DUTTA, 
Receiver—Decree Holder—Appellant 

versus 

NADIR KHAN— Jodomcnt Debtor • 
—Respondent, 

Landlord and tenant—Occupancy holding , liability 
of, to sale in execution of decree obtained by sixteen* 
annas landlord for its own arrears—Landlord and 
Tenant Procedure Act (Vlll of 1889^. 

Au occupancy holding in Sylhet, where tho Land¬ 
lord aud Tenant Procedure Act, Vlll of 18i9, is in 
force, 13 liable to be sold in execution of a decree 
obtained by tho 10 -annas landlords for its own 
arrears, [p, 47, col. 1.] 
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Appeal against an order of the Addi- 
tional Subordinate Judge, Sylhet, dated 
the 31st of July 1919, affirming that of 
the Munsif, Second Court, Habigunge, dated 
the 5th of April 1919. 

Babu Oopal Chandra Dai, for the Appel¬ 
lant, 

JUDGMENT.—Thie appeal eomee from 
the District of Sylbet in whioh Bengal A at 
VIII of 1369 is still in ferae and is 
direited against an order of the Additional 
Subordinate Judge of (hat Diatrist by 
which be baa bold that an ossupanoy 
bolding may not be sold in eieeutioD of 
a decree obtained by the sixteen annas 
landlords for its own arrears, 

In the caso of Chandra Ber.ode hundu v. 
Sheikh Ala Buz (1) recently decided by a 
Speiial Borah of this Court and reported as 
Ohandra Benode Eundu v. Sheikh Ala Bux (1), 
it has been shown that in 1834, 1845 and 
again in 1855, it waa held by the Sadar Dewani 
Adalat that in Bengal oaoupanoy holdings 
might be sold in execution of decrees for 
money provided that-the sale was- at the 
inataose cf or with the consent of the 
landlord. 

It dees not appear that this general 
principle was affected or modified either 
by Act A of 1859 or Act VIII of 1869. 

In the same case it baa further been 
pointed ont that, when it is said that an 
oaonpancy holding is not transferable except 
by custom or local usage, the trne meaning 
of these words is that to the transfer 
of an oconpancy holding, in the absence 
of custom or losal usage to the contrary, 
the consent of the landlord is necessary, 

If an occupancy holding is transferable 
with the conrent of the landlord in exe- 
•ution of a decree for money, a fortiori, 
it is transferable at the instance of the 
landlord in execution of a decree for its 
own arrears.' 

The allegation of the landlord that 
satisfaction of the decree could not be 
obtained' by execution against the person 
and moveable property of the judgment- 

debtor was apparently not traversed in 
aither Oonrt below, ■ 

, . We ‘ th6 / L efore « decree thie appeal and 
Bet aside the orders of both Courts bolow. 

5io 1 rp?B.jf«o M i 8 8 I 3i 24 N ' 81 0. h J. 


The landlord appellant will be at liberty 
to preosed against the holding in question. 
He will aleo have bis costa in this Court, 
Pleader’s fee one gold mohur. 

B. N. 

Appeal allotted, 


LAHORE HfGfl COURT. 

Second Civil Appeal No. 2305 of 1919. 
July 27. 1921. 

Preient :—Mr. Justice Wilberforce and 
Mr. Jostice Martinsau. 

NAIAF SHAH AND anothes—Dppxkdants 
— Appellants 

versus 

RANGU RAM— PoiiNTirr— Riapoxdkst. , 

Contract Act (11 of 18729, s. 62~Nomtion~FaUurc 
to perform—Rescission. 

Defendant executed a bond iu favour of plaint, 
iff >n I9U. In 1916 he executed a lease of certain 
laud m favour of A. On the same day he sold to 
the plaintiff and other creditors the.right to recover 
the loase-raonoy from A in paymont of their debts. 
Defendant refused, however, to perform his con¬ 
tract with A and to deliver possession of the 
land: . 

hi?S^V h6 , dofe,,d “ t V, rofusin £ to hand over 
his land to A , having disabled himsolf from per¬ 
forming his promise that the plaintiff should 
recover his money from A., the plaintiff was entitled 
to rescind his sale contract and revert to his 
previous consideration, [p, 48, cols. 1 & 2 .] 

Baja Ham y Uchav Khan, e 6 P. H. 1888, followed. 
Bhagat Ram.Qanpat Rai y. Chhajju Ram, 44 Ind 
Cas. 886 : 1C P. W. R. 1918, Bhag Bhari v Quiar 
38 Ind Cas. 623; 63 P. R.' , 9 , 7 " 

Allah Ditta v. Nazar Dm, 83 Ind Cas 474 - 63 P r' 

p 9;6i !? 18 < F - *j. iwS Scf* 5: • 

Pmja Nath, 36 Ind. Cas. 792j 22 0. W. N 279- 27 n 
L. J. 483 and Deb Naram Dutt y . 

Alandal [Chunilal Qhosc] t 20 Ind. Cas. 630i 41 C 137 

Second appeal from a decree of the 
District Judge, Jhang, at Sargodha dated 
.he 83rd July .,,, 1 ^', 

mt Firet 0[m ' 

• c « | 

Mr G Muland a T d 5* tbe 
P Uukand W Puri, for the Respond- 
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JUDGMENT.—The plaintiff in this ci?e 
sued for the recovery of R«. 1,50J dee upon 
a bond. The execution of the bond was 
admitted, bat the defenee was that the bond- 
debt had been incorporated in a subsequent 
aontraat, and that the plaintiff’s suit oinld 
lie merely upoD this aontraat. This defeoae 
has not been aaaepted by the lower Courts 
which have held that the subsequent contract 
remained incomplete owing to the defendant’s 
own action. Against this decision a second 
appeal has been preferred and argued by Mr. 
Gokal Oband Narang. 

The bond in question is dated 1914. In 

1916 the defendant, Najaf Shah, exaauted a 
lease of land for li years in favour of one 
Amir Chacd. On the same day he sold to 
the plaintiff and other sreditors the right to 
recover the lease-money from Amir Chand 
in payment of their debts. Najaf Sbab, 
however, refused to perform his contrast 
with Amir Ohand and to deliver possession 
of the land. The whole scheme, therefore, for 
payment of the debts fell through, Theso 
being the facts, Mr, Gokal Ohand contends 
that there was a novation of the original 
bond contract by the agreement whereby 
the debts were made recoverable from Amir 
ChaDd's lease-money, and that under the 
operation of section 62 of the Oontract Act 
the plaintiff could not fall bask upon bis 
original cause of action. He bas citad as 
authorities Bhagat Bern 0anpat Rai v. 
Ohajju Ram (1), Bhag Bhari v. Ouiar Mai 
(2), Allah DiUa v. Natar Din (3). He 
ha 9 also referred to authorities to 6how that 
the plaintiff could have sued Amir Ohand, 
the lessee, and have recovered bis debt from 
him. Authorities cited on this point are 
Dicarka Rath v. Friga Nath (4) and Deb 
Narain Dull v. Ram 8adhan Mandal 

Ohwtilal Qhose] (5). None of these 
arguments or authorities applies to 
the present case as it is dear that the 
defendant, Najaf Shab, by refusing to band 
over his land to Amir Ohand, as ho promised 
to do, disabled himself from performing hie 

(1) 44 Id<L Cas, 836; 16 1’. W. U. 1918. 

( 2 ) 33 I ml. Cas. 623; 63 P. it. 1917; 49 P. \Y. It. 

1917 

(3) 33 Ind. Cas. 474; 63 P. B. 1910; 51 P. \Y. It. 
1916 (F. F ). 

(A) 36 ind. Cas. 792; 22 C. \Y. N. 279; 27 C. L 
J. 433. 

(5) 20 Ind. Cas. 630; 41 0. 137 at p. 140; 17 C. \V. 
XI. 1143; 13 C. 1 J. 203, 


promise that the plaintiff should reoover his 
money from Amir Ohand, The judgment 
which, in our opinion, applies exactly to the 
present case is Raja Ram v. Mehar Khan (6) 
which is an authority bssed on similar facts 
that the plaintiff is entitled to reseiad his 
sale-contract and revert to his previous 
consideration, We consider that the defend- 
ants cannot oppose the plaintiff's claim either 
in law or in equity and we dismiss their; 
appeal with costs, 
z. K, 

Appeal di mined. 


(6) 66 P. B 1888. 


MADRAS HIGH COURT. 

Secord Civ/L Appeal No. 2037 or 1920, 
April 22, 1921. 

Preient Mr. Justice Phillips and 
Mr. Justice Odgers. 

THAOHARAKAVIL MANAVIKKA. 

RAVAN THIRUMALAPAD RAJAH 
AWERGAL—Pliiktipk—Apprllim 

tenut 

NOOR MAHOMED SAlT-DfnnDAnr- ; 

Respondent. 

Transfer of Property Act (IV o\ i632\ 88. 103, 108 
(li), 111 —Notice determining tenancy on ground oj ’ 
Jorteiturc , inadequate , xohether valid —Lease—Com- \ 
pensation—Timc for removal of superstructure— Equity 
—Discretion of Court . 

A notico by a landlord to hid tenant uuoquivocally 
expressing the intention to determine the lease ou 
the ground of forfeiture though inadequate under 
sectiou |0(J of the Act, is a sufficient compliance 
with section 111 of the Transfer of Property Act. [p. 
49.coM.] 

Whether section 103 (/*) of tho Transfer of n 
Property Act is exhaustive or merely onabling , 
tho Court has a discretion, in a propor case, 
to allow reasonable time, to tho tenant even 
after tho expiry of tho tenancy, to remove his 
superstructure on the land where tho terms of the 
leaso do not provide for payment of compensation 
to tho tenant, [p. 49, col. 2.J 

Thavaei Atnmal v. Salai Ammal , 43 Ind. Cas, 
643j 7 L. W. 178} 22 M. L. T. 530; (1918) M. W. N. 
40; 35 11. U. 281, applied. 
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BAMBBU HATH V. UWE CHANDRA, 

Second appeal against the decree of the 
Subordinate Judge, Nilgrie, in Appeal Sait 
No. 2 of 1920, preferred against the decree 
of the District Mnosif, Gudalur, in Original 
Suit No. 3 of 1918. 

FA0T3 appear from the jadgmsnt, 

Mr. T. S. Narayini Atyar, for the Appal- 
Uut.—The notice determined the defendant’s 
tenancy on the ground of forfeiture. No qnei- 
tion of the adequacy of ths notice arises 
under section 106 of the Transfer of Prop¬ 
erty Act. The lower Court should have 
decreed possession to plaintiff applying section 
111 of the Act. Sivarjmi Aiyar v. Ahgappi 
O'telty (1). 

The lease-deed does not provide for com¬ 
pensation to be paid to the plaintiff. Besides, 
the period of the lease has expired. The 
defendant is not entitled to a9k for tima 
to remove the superstructure. 

The respondent was not represantsd. 

- JUDGMENT.—The Subordinate Judge 
has dismissed plaintiff’s suit to recover posses¬ 
sion of lands leased to 6rst defendant on the 
groond that the notics given by plaintiff was 
not an adequate notice under section 10 o 
of the Transfer of Property Act. The 
learned Subordinate Judge ba9, however, 
omitted all considerations of section 111, 
Transfer of Property Act, and it appsars to 
ns that the notice, Exhibit B, was, a sufficient 
compliance with that section, vide Sivirama 
Aiyar v. Alagappa Ohetly (1). B/ that notice 
hs unequivocally expressed his intention to 
determine the lease on the ground of forfeiture. 
On this ground be is entitled to a deoree for 
possession. It is further argued that plaiotiff 
need pay no compensation and that first de* 
fendant is not entitled to remove bis buildings 
after the expiry of the tenanoy. The terms 
of the tenanoy somprised in Exhibits A and 
I expressly preclude all compensation, for 
first defendant agreed that none should bs 
elaimed. The Subordinate Judge has found 
that first defendant would ba entitled to 
remove his buildings within a raasonable 
time and we are inclined to agree with him 
in the spesial circumstanses of this ease. 
There has been some difference of opinion 
in this Court as to whether sestion 103 ( h) 
of the Transfer of Property Act is exhaustive 

I«4 ?M. 2U| (1915; M, W.N. 315; 2 l. Vf, 

4 


or m3rely enabling. In Anjamnil v. Atlzmi 
Sah b ( 2 ) two Jadges wars of one opinion 
and two of another, bat in a mors racent 
case (Fall Bsneh) reported in Thavasi Annul 
v. Snlai Anmal (3) four Jadges ware of 
opinion that, in that case, th9 tenants Bhould 
ba allowed a reasonable time (sir months) 
within which to remove the superstructure bat 
the question was not fully discussed. The 
facts in that oase ware not entirely similar, 
bat we are prepared to apply the decision 
here on eqaitable grounds, more especially 
as it is in accordance with the judgment of 
the lower Appellate Court. We would other, 
wise have referred this to a Fall Bench for 
an authoritative interpretation of sestion 103 
( h ), were it not also that the rsspondent is 
not represented in this Court. 

The result will be that the appeal will bo 
allowed in part, and plaintiff will have a 
decree for possession of the plaint propsrty 
and mesne profits and oosts as decreed by the 
Munsif, bat first defendant will be allowed 
three months within which to remove his 
buildings. 

Rsspondent will pay plaintiff’a sosts of this 
sesond appeal. 

m, c. P. 

J. P. it M. C. P. 

Appial partly allows j. 

(2) 21 lad. Cas 533; 33 M 710; U il L T. 4'3; 
(19131 M. W. N. 974; 25 M. L. J. 625. 

(3) 43 End. Cas. 613; 7 L. W. 178; 22 M. L. T. 530; 
(1918) M. w. N. 46; 35 M. L. J. 281 (k\ B.), 


CALCUTTA HIGH COURT. 
Appxal from Original Dccrh No 51 
op 1919. 

March 19, 1920. 

Preient •-—Mr. Jastica Richardson and 
Justice Sir Syed Shamsul Hadu, Kr 
SAMBHU NATE KBETRI *NoofHiRi 

—DiFZNDASTA—A ppjLLiNTi 
versus 

SATISE CHANDRA MITRA- 
PCAIHTlFF—RtSPONDINT. 

Memo profits—Suit for recovery ofposscssion of lease. 

hold Colliery-RgUnquishnenl-p,i V al € nolica t 0 

decree.holder effect of-Civil Procedure Code (Act 

y ./ MW, .. a, 0 . ax, „ 13, cl , ( ,£ ^ 
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6AMBEC HATE 0 . CHANDRA, 

cl. (c) (ii)— Evidence recorded by Commission r ip* 
pointed for Ick-iI investigate n t value of—Parties 
agreeing to accept evidence recorded by Commissioner 
—Action o( J'(dgc cn such agreement t ij without 
jurisdiction • 

The plaintiff after having obtained a decree in a suit 
fur recovery of a lease-hold Colliery, claimed mesne 
protits and damages for malicious or negligent 
iojury to the Collier}' from the judgment-debtor. 
After the passing of the decree in favour of 
the decree-holder tho judgrr ent debtor's Solicitor 
had written to the decree-holder's Attorney offering 
to deliver possession of the mine and requesting 
tho decree-holder to take steps to obtain posses¬ 
sion as early as possible Notice was given by th)6 
letter that in case of neglect the Colliery with its 
machinery and accessories would remain at the 
decree-holder’s risk and tho judgment-debtor 
stopped working the mine. Tho decree-holder, 
however, had taken no steps to obtaiu possession till 
tho following year: 

Hell , that the decree-holder wa9 not entitled, in 
respect of the period after notice, to damages in 
the nature of mesne protits: that as the judgment- 
debtor had stopped working the mine the coal 
which the judgment-debtor might have got was 
still thero and belonged to tho decree-holder and 
that the question, therefore, whether, under the pro¬ 
visions of the Civil Procedure Code the omission to 
give uotice of relinquishment through tho Court under 
Order XX, rule 12 (1) (c) i«i), Civil Procedure Code, 
left tho judgment-debtor liable for mesce profits 
did not arise Ip. 62, cols, 1 A 2.] 

The definition of uioene pro6t* in section 2 of 
tho Civil Procedure Code, includes profits which 
the defendant “might with ordinary diligence have 
received." But mesne profits are in the nature of 
damages which the Court may mould according to 
the justice of the case [p. 62, col. 1.] 

For the purposo of ascertaining mesne profits 
mining differs from agricultural operations on the 
surface, [p. 62, col. l.J 

A “relinquishments or stoppage of work with 
notice to tho decree-holder is not in itself an 
improper or negligent act for which the judgment- 
debtor is liable in damages or mesne profits, [p* 62, 
col ,2,] 

A charge of improper working of a Colliery should 
not bo decided on the evidence recorded by a 
Commissioner appointed to make a local investiga¬ 
tion. But where tho parties agree to a decision 
on a point by a Judge on tbo evidence recorded 
by a Commissioner to make a local investigation 
the evidence must be treated as evidence recorded 
by a Commissioner appointed for the purpose of 
examining witnesses, [p. 53, col, 2; p. 64, col. J.] 

It iB open to the parties to a suit to agree as to 
the materials to be placed before the Judge for bis 
decision and if the Judge acts on such agreement 
he does not thereby delegate his functions as a 
Judge, [p. 64, col. » 1 

Where tho ’aoRrmi*rit-debtors are iu possession 
under a lotu claim of title and not "without 
any colour of title" or “in a manner wholly un¬ 
authorised or un'hwfnh'’ they are entitled to certain 
allowances in tho *j*CBsmeni of mesne profits and 
damages, [p. W, col. 1.] 
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In India there is no reason why the measure of 
damages should depend on the naturo of the 
remedy sought, or why any distinction should be 
made in this respect between a suit for damages 
for trespass and a suit for accounts, [p. 55, col. 2.J 

Appeal against a decree of tbe Subor¬ 
dinate Judge, Second Court, Burdwan, dated 
tbe lOtb of December 1918, 

Baboe San.otul Chandra Cult and Qtrija 
Trauma Boy, for tbe Appellants. 

Baboe Eepin Behari Ohcse II, SatindraNcth 
Mukhttj e. and Rartndta Kumar Sarbadhahari, 
ter tbe Respondent. 

JUDGMENT.—This is an appeal frem 
the jodgment and decree of tbe Subordinate 
Jodge of Burdwan, cated the 10th Deaember 
1918. Tbe proaecdinge were in aontinuation 
of a eoit brought by tbe reepordeDt or his 
predecessor in interest bb plaintiffs against 
tbe appellants or tbeir predecessors as 
defendants fer tbe recovery of a lease-held 
Colliery known a6 tbe Cbatterpathat Colli¬ 
ery, Id the result, cd tbe 13th Mey 1914, 
tbe Privy Connail revereed tbe decree of 
tbe High Court, dated 4th June 1912, in 
favenr of tbe appellants and restored tbe. 
decree cf tbe Trial Coort, dated September 
8th 19G9, in favour of the respondent 
[Roghunalh Dai v. Sundar Dai Eheiri (1).] 
Tbe question which now arises relates merely 
to tbe amonnl of tbe indemnity wbith tbe 
nnsoiaessful party in tbe contest should pay 
to tbe successful party. 

The reapondent, as deoree-hclder, claims 
damages from tbe appellants, as judgment- 
debtors, Gret, in tbe nature of mesDe profits 
and teeondly, in tbe nature of damages for 
malision8 or negligent iojnry to tbe Colliery, 

Tbe application for assessment of tbeee 
damages was made by tbe respondent on 
tbe 15th June 1915. It appears that tbe 
appellants asked for details; and in a 
petition filed on 19th January 1916, tbe 
respondent gave "details” of the amount cf 
damages and uaii/atdamage to tbe Colliery by 
sotting pillars, ets.,etc.” Thedamage as then 
estimated amounted to Rs. 57,577 including 
four items: (1) Damage to tbe machineries! 
plants, tools, etc., estimated at Es. 14,868; 
(2) mesne profits with interest, estimated 
at Re. S9.0C0, (o) an item of Re. 12,000 
said to be detailed in Bankim Babu’s report 

(1) 24 Ind. Cas S0l| 41 I. A- 251, 18 0. W. N. 
1058; 1 L. W. 6h7; 27 M. L. J 160, 16 M L. T. 868; 
(1914) M. W. N. 7*7,16 Bom L. B, 814, >0 0. L, J, 
665, 13 A- L. J. 164; 42 C. 72 (P, C.), 
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BiVBHU KITH V. SiTISH CHiKPBi. 

wbioh we have net Been ; and (4) a small 
item of Rs l,0e9 forsta.ked aoal removed 
by the defendants. 

The de.ree of the Trial Court in the suit 
provided for the awertainment of iDitilat 
or mesne profits. Toe application of 15th 
Jane refers to eeetion 144 of the Oivil 
Proeedare Code, no donbt on the footiog 
that the injurious damages olaimed were 
•ODsequeotial on the working of the mine 
by the appellants daring their period of 
possession under the deeree of the High 
Court. No objection was raised on the 
appellants’ behalf in this eonneetioo. 

The learned Subordinate Judge has 
awarded the respondent a earn of Rr. 14,000 
on the ground of damage done by outting or 
robbing pillarp, and a further sum of 
Rj, 31,400 od the ground that the appel. 
lants malisiously brought about what is 
ealled a jao.tion between the river Noonia 
and the mine. He has farther awarded 
the respondent a sum of Rs. 76,2 5 on the 
footing of mesne profits, the aaloulation 
being as followe : _R s 1,21,7*0 for the priee 
of the coal extrasted at the pit’s mouth less 
a Bim of Rs. 31,255 being the sosts of 
getting the soal and raising it to the aurfaos 
and lees a further eum of Rs. 14,180 reore- 
flsnting the royalties payable umfer the lease 
in respest of the period for whi.h the 
appellants were in possession. The total 
amount awarded to the respondent aomes 
to Rs, 1,21,685, made np of Rs. 76,285 for 
mesne profits and Ri. 45,400 as additional 
damages, 

A farther slaim by the respondent on 
the ground of damage to maihioery and 
loanter.elaimi by the appellant for oom- 
penaation for the purchase of new maehi- 
E 6 ry and for sinking a new pit have, in oar 
Opinion, been rightly disallowed and eall for 
n ° father mention. As will appear, we 
Bhall allow the appellants some compensation 
for dewatering. 

Meine profits are olaimed in respeot of 
two periods, firstly, from the 2 od 89 ptem« 
bar 1908 to the 25th September 190J inslu • 
Btve, and, se.oudly, from the 28th July 1912 
to the 22nd May 1915 inaluaive. The 
appellants were not in possession when the 
respondent’s suit was instituted in July 1908. 
Apparently, however, they had previously 
hssn in possession as pnrshassra of the lease* 
3514 interest in e*ecution of a decree whieh 


they had obtained for their royalties aoi 
they reiovered possession on the 2 od 
Ssptembsr 1903 under a de.ree whi.h they 
obtained in a posssssory suit, and hell it 
till they were omted nnder the dearee of 
the Trial Court. The appellants, therefore, 
admit possession during the first of the two 
periods. Ae regards the sesond period, there 
is no dispute as to the date on whioh they 
regained possession under the de.ree of 
the High Court bnt they assert that, after 
the Privy Coan.il delivered judgment, they 
relinquished possession oa the 3lst May 
1914. Asa matter of fast, they closed their 
workings on that date but the respondent 
argues that their possession must ba regard, 
ed as baviog ooutioued until the Court 
formally delivered possession to bim on the 
23.*d May 1415. Ths qisstioo is of some 
litvle importan.e. 

It appears that, on the 4th Jane 1914, the 
respondent filed a petition in the Court 
below praying that, until a *9rtifiel aopy of 
the de.ree in Privy Ooansil appeal was 
brought and possession was taken oa the 
basia thereof, a temporary iuiau.tiou might 
be issued on tho appellants and others 
restraining them from doing anything detri-. 
mental to the disputed pits and disposing 
of the maohineriee, pumps, pipes, fittings, 
ete. Oa 6 th Jane 1914, the appellant* 
replied by a petition denying the allegations 
made in the respondent's petition and dis¬ 
puting hie right to an injan*tion. The 
order-sheet shows that on the same day, the 
6 th Jnue, the appellants undertook not to 
remove any moveable*. TheD, on the llth 
Jans, an order was made stating that the 
undertaking had been auepted by the re¬ 
spondeat and that the prayer for an injnnt- 
tiun was, therefore, disallowed. 

Meanwhile, the appellants had been in 
•ommioUation with the Inspsetor of Mines. 
On 6 th Jane 1914, the tnspeotor addressed 
a letter to the respondent's Attorney en¬ 
closing a report by the Junior Inspector, Mr. 
Tarnbnll, dated 5th June, whieh report 
stated that the miue in question had been 
•lo 3 ed on let Jane 1914, in sonsequense of 
a de.ree given against the appellants by the 
Privy Oonn*il, We were not told that any 
reply was sent to the Inspector's letter by 
the respondent, On 17th Jane 1914, 
Dvarka Nath Kbetry, as agent of the 
appellants, seat to the Chief Inspector of 
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Mines a notice that the workings of the 
Obatterpatbat Colliery bad been closed from 
tbe 1st instant, asking him to rend the 
necessary forms to be tilled op, and further 
ptating that the plan would be submitted in 
due time. 

On the 7th July 1914, the appellant’s 
Solicitor wrote to th6 respondent’s Attorney 
offering to deliver possession and requesting 
tbe respondent to take steps to obtain 
possession as early as possible. Notice was 
given by this letter that in oase of neglect 
the Colliery with its machinery and 
accessories would remain at the respondent's 
risk; the respondent, however, took no 6?eps 
to obtain possession till the following year. 
He waited apparently till the decree of the 
Privy Council or the records or both reached 
the Court below. 

Nearly a year, therefore, elapsed between 
tbe date on which the appellants ceased to 
work tbe mine and the date on which tbe 
respondent took possession. The respondent 
urges that he is not responsible for tbe delay 
because the appellants did not give notioe 
of relinquishment through the Court under 
0. XX, r. 12 (1) (c) (u) f Civil Pro¬ 
cedure Code, It is not, however, disputed 
that the notice given directly by the appel¬ 
lants to the respondent reached him. He 
did net eay that he would not accept notice 
of relinquishment udIbsb it was sect to him 
through the Court. He remained inaotive 
and did nothing. It may be strange that 
the appollants said nothing ab:ot relin 
quiehment in their reply to the applioaticn 
for an injunction, but the faots are too clear 
to make that of muoh significance. 

As no ccal was extracted from the 
mine after the 31st May 1914, we are cf 
opinion that the respondent is not entitled 
in respect of the subsequent period to 
damages in the nature of mesne profits. Tbe 
definition of mesne profits in section 2 cf the 
Civil Procedure Code includes profits which 
the defendant “might with ordinary diligooee 
have received." Bat ‘ mesne profits are in 
tbe Dature ot damages whioh the Court may 
mould according to the justice cf the 
case:" Orith Ohunder Lnhiri v. Shoshi 
Shikharencar hoy (2). Mining differs from 
agricultural operations on the surface. The 

(2) 27 C. 951 at p 4 27 I. A. HO. 4 C. W. N. 
031* 10 M. L. J. 350; Bom. L. R. 709; 7 Stir P. C. 
J.GS7i Mini Dec. (sr. a.) 6J2. 


coal which the appellant might have got is 
still there and now belongs to tbe respondent 
under the lease. The question, therefore, 
whether, under tbo provisions of the Civil 
Prcoedure Code, tbe omission to give notice 
through the Court left the appellant liable 
for mesne profile dees cot ariee. 

As regards the effect of the delay in taking 
possession on the other damages claimed, 
it cannot be contended with suoceBS that 
the delay has net prejudiced the respondent. 
The relinquishment or stoppage of work 
with notice to the respondent was not in 
iteelf an improper or negligent act and the 
delay has made it impossible or difficult for 
him to say that the condition of the mine 
when ho took it over was doe to any 
impropriety in tbo mode in which it had been 
worked by the appellants or to any aot of 
intentional malice on their part. 

Tbe report of the Serishtadar who gave the 
respondent possession on behalf of tte Court 
has appended to it a note signed by Sudhir 
Mohon Cbatterjee, a First Claes Colliery 
Manager, to the following effect:— 

“There are two subsidences perhaps due 
to pillar robbing and tbe whole of the mines 
are now full of water”. 

This note seems to be attested by certain 
persona who were present on behalf of the 
appellant. But, however that may bo, though 
Sudhir Mohon wan not called as a witness, 
because, wo are told, he was in England at 
the time, it may bo accepted that when the 
Colliery wa9 taken over on the 23rd May 
1915, these two subsidences had already 
occurred and the working parts underground 
were full cf water. 

It is obvicas, however, that a coal mine 
in this country whioh is left to look after 
itself for nearly a year may eadly deteriorate. 
The further comment must be made that 
as the pits were full of water no attempt 
seems to have been made to have them 
examined in detail by an expert. Saoh 
exarainaticn was probably impossible. 

Now, let us turn back for a moment to 
January 1914. In that month the mine was 
visited by Mr. David—a Mining Inspector— 
and we have his report, dated the 17th January, 
to wbioh both sides referred. He says: 
“Ibis Colliery is at last working agaiD, 
raising baviDg started just abont^a ypar 

ago.“The coal", he goes on, “is bsiDg 

raised from No?. 2 and 5 pits and men enter 
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by No. 1 insline. The old workings oonsist 
of pillara now not mush more than 12.15. 
feet square with roads of like size. No fresh 
work has bsen dona yet, as the water has 
not been got ont entirely, and so work has 
been sonfined to dressing pillars.” Then he 
says a boat the work: “It has beenoarriel 
on with praitieally no regard to safe’y." He 
adds that he is addressing the owners vary 
strongly on this snbjeit. Farther on, again, 
he says: “The old pillars are bemg dressed 
and prastisally no timber is being used to 
support the roof either in the working plaaes 
or in the travelling roads. This work is 
probably jait as dangerous as pillars 
extraotion and is likely to bring about a 
mash more dangerous state of affairs and if 
tarried too far it will be bound to bring on 
•reap.’ All things sonsidered, the roof has 
stood remarkably wall bat the travelling 
roads and working plates should bs tampered." 
We do not know whether the word ‘temperel’ 
is a tashniaal term, or whether it is a miaprint 
for 'timbered.' 

Passing to another subjest, the Inspeshr 
sontinues 'Another danger w’aish mast 
be sarefally watsbed is the workings nnder 
the Nooniajore whish are slose to the 
outstep. A plan and seation showing levels 
should be made to se3 what oovar there 
is and no work ebonld be done in dressing 
these pillars. Water is making in small 
quantities from the coal at tbjjLpoiot " 

The Inspestcr oonalndos as follows'The 
Manager, H. H-Jdaoerjee, wasabient, he livas 
at Dobalia Colliery and was said to have gone 
to his house as Kalikapur io the morning. 
He holds a first obss sertifisite and where- 
ev<r he has been Manager I hive always 
ba^ to eomplain of tha vary bid eta'.e of 
aff^rs.” The gentleman so unfavourably 
mentioned is Harihar Banerjee who appsars 
lo have b aan the Manager up to January 
1914. Hs was not sailed as a witness by 
the appellants, but they eailed his euseajscr, 
Nidarsan Banerjee, who wae Manager till the 
appellantsoeased working at the oni of Miy 
1914. 

There are two ohser rations whioh it onurs 
tone to make on this report. The first is 
that, there is no mention in it of any 
Babsidanae3. The respondent's appliaation of 
•Jane.1914, for aninjunatioD is equally silent 
< on this subj xt. It is probibb, therofore, that 
'the two subsideueei notiaed in May 1915, 


osnrrai daring or after the rainy deaian of 
1914. 

Toe 8sionl obeervatiou is that the 
appallants ssem to have Uk9n the Iaspeitor'a 
report to heart. They gat rid of Harihar 
Bansrjee of whom the Inspeator had som- 
plained, and there is aho the evideose 
of Hirihar’s 8atJ63sor that he did a aertain 
amount of timbering as the Inspector had 
reaommended. 

The Subordinate Jadga who dealt with 
the present alaims appointed a Commissioner 
to make a losal investigation. Ha prepared 
a useful plan of the surfaie land of the 
Colliery. It shows that, io addition to the 
larger snbiiieniea notiaed in May 1915, 
other subndenoas of a slighter aharaater had 
subsequently osaurrad. Toe Commissioner's 
report, datei the 6th November UIS, is of 
very little value except so far as it shows 
that the pits ware not even then in a aoudition 
in whish they aonld ba examined to any 
purpose. Toe Subordinate Jadge himself 
made a boil in9psition of the Colliery on 
the 9jh Daaemo9r 1918. Hie note of hia 
inspsetioo, however, is prineipally vonoeraed 
with the inauroion of river water into the 
mine. 

It is tlear, therefore, that up to the date of 
th9 trial no proper examination of the pits had 
been made, The only underground plan wa 
have is apparently the plan submitted by the 
appellants or their agent in parauauu of the 
latter's btt9r of the 17th Jane 1914 to the 
Chief In9pestor. 

S >mo attempt was made to raise a qiestioa 
of jarisdiition in aonneotion with the Oomais. 
sioner’s prosesdingi. Th3 termi of his torn- 
mission ware not plased before ns, bat ai his 
report is eonfiaei to some observations abont 
the subiidensea, the junation with the 
river, and tbs underground aonditions so far as 
they aauld be observed, we aan only aonilade 
that he was inetraated to investigate the 
aetual oanlition of the Colliery with referenda 
to the allegations of maliaa and nogliganpa 
broaght against the appellants. He seems, 
however, to have taken it upon himaalf to 
examine witnesses at length on the whole 
aase. The whole of the oral evidenee 
printed in the paper-book was reaorded by 
him, very mmh as if he had been appointed 
an arbitrator. It is umatisfaatory that 
tluee ehargee of improper working should 
have been deeided on evidence taken i q 
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this way. Bat what happened wae this. The 
appellants made some initial objection to the 
witnesses being examined by the Commis¬ 
sioner at the Colliery and they may have 
sobseqnently repeated the objestion. Bat 
when the saee same before the learned 
Subordinate Judge he appears to have been 
willing to take the evidence over again 
himself. He elates in his judgment that, at 
the request of the Pleaders of both parties, 
he "agreed to determine the amount to whish 
the decree-holder might be entitled on the 
evidence recorded by the Commissioner as 
also on the report relating to the losal inspec¬ 
tion.” The report referred to 6eems to be 
the learned Subordinate Judge's note of bis 
own inspeetion. The parties having thus 
asoepted the evidence recorded by the Commis¬ 
sioner as evidense duly taken in the sanee, it 
is idle now for the appellants to take excep- 
tion to that evidense. The evidense must 
be treated as evidense resorded by a Commis¬ 
sioner appointed for the purpose of examining 
witnesses, It is open to parties to agree as 
to the materials to be plassd before the Judge 
for bis decision, and if the Judge asts on 
such agreement, he does not thereby delegate 
his functions as a Judge. We assept in 
tb6ir entirety the principles laid down in the 
sases of Shadhoo Singh v. Ramancogroha (3) 
and Bam Narain Singh v. Odmdra Nath (4), 
but the present saee is distinguishable on the 
fasts from those sates. No question of juris¬ 
diction or material inregularity ariees here and 
we destined to allow the learned Vakil for 
the appellant to raiee any objestion to the 
proceedings of the Commissioner whioh were 
not urged in the Court below. 

We some, the#, to the spesi6s awards made 
by the Subordinate Judge. As to the 
amount awarded for the ingress of river 
water into the mine, we are cf opinion that the 
evidense entirely fails to support the sbarge 
of malise or the charge of negligense on 
which the learned Vakil for the respondent 
preferred to rely before us. The existence 
of any channel between the river and the 
mine was apparently not suspested by the 
respondent himself till Febiuary 11*18. We 
know nothing of the state of the mine at 
the spot where the water entprs subsequent 

(3) 0 W. K. 83 at p. 86. 

(4) 13 T~*. t ee nCj 17 0. VV. N. 360 ( 10 C. L. 
J. 17. 


to January 1914 when the Trppestor of 
Mines noticed some le'cdatict of water. 

It is 6urprieing that it rev* r eerirs to have 
occurred to the learred Subordinate Judge, 
that the formation or er largerumt of the 
channel may have been doe to natural cAuees, 
The Subordinate Judge seems lo attribute 
great importance to the Commissioner's 
report and his own inspection note. But 
the fact that a bamboo can be rushed 
through only proves the existence of the 
channel. It does not prove that the channel 
was artiBcially made or that op to the time 
when the appellants elo«ed their workings 
they had not taken sush preoautions an were 
necessary. The result is, that we disallow 
the damages awarded in this connec¬ 
tion. 

As to the damages awarded for improper 
working by robbing pillars which is said to 
have led to the subsidences of the surface, 

I be evidense may be Fomewbat stronger, 
but is still, in our opinion, insufficient to 
justify the award. The question was not 
argued with teferense to any terms of the 
lease The appellants were dealing with 
their own property and the only clause of 
the lease to which reference was made 
was clause 13, which provides that" if 
there be inconvenience to your business, 
or if you so wish, or if the soal be 
exhausted, you will be able to relinquish these 
properties at the proper time and according 
to law.” Tfat clause was referred to in 
reply to the argument that it was not to 
the interest of the anpelfanfB as grantors 
cf the lease to do anjthirg likely to injure 
the Colliery. It was suggested for the 
respondent that they might have intended 
to foroe the respondent to surrender the 
lease. We can see no suffiiient reason for 
attributing to them any euoh sinister 
motive and we are not satisfied that the 
resporsibiliiy of the appellants for the eub- 
sidecses has been made out. The under¬ 
ground workings have not been examined; at 
any rate, they have not been properly 
examined. It is not slear that the prin¬ 
cipal subsidences are above the area worked 
by the appellants. They may be due 
to old workings—or, again, they may be 
due to the fast that the Colliery was left 
nnattended after the appellants relirquieh- 
ed possession. In January 1914, it was, 
at any rate, possible to explore the interior 
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of the pita. Up to .that time or till 
they ceased working, it is not, in onr 
opinion, established that the appellants were 
guilty of any improprieties of working 
entitling the respondent to damages. From 
the respondents^ evidenie it would appear 
that no pumping was done after he re gained 
possession till May 1917. The award of 
damages under this head must aleo be disal¬ 
lowed. 

As regards the mesne profits, we find in 
refereme to the seoond period of possession 
that the appellants raised no eoal before 
January 1913 or after the 31st May 1914. 
The evidence of Srikanta Banerjee as to the 
period before January 1913 is eorrobo- 
rated by Mr. David’s report. In regard 
to the amount of eoal raised, we agree 
with the Subordinate Judge that the 
average should be taken to be 600 tons 
a month. We are not impressed with the 
appellants' raising book or aeeonnts. 
The soal raised during the first period 
of possession may not have been as 
mueh but the appellants have not given 
us material on which we san ray that defi¬ 
nitely. We accept the Subordinate Judges' 
findings as (o the prise of eoal at the pit's 
mouth and as to *4be sost of eevering and 
bringing to the surface. The award on this 
bead must be modified by the disallowance 
cf mesne profits fob. the period from 28th 
July to the end of December 1912 and for the 
period after the 31st May 1914. Bat, inasmuch 
as the time between 2cth July 1912 and the 
end of the year wae spent in dewateriDg the 
mine and getting it into working order, 
the appellants are entirlsd to some com- 
pensation on that aesonnt, We assess that 
sompensation at Bs. 4,000. The appellants 
are entitled to the deduction of the royal¬ 
ties due under the lease in respsst of the 
whole of the two periods in respect of which 
the respondent claims. 

As the appellants were in prsiession under 
* ions fide claim of title and not “without 
any colour of title” or * in a manner wholly 
nnanthorised and nolawfa.” we are of opin¬ 
ion wi‘h the Subordinate Judge that they 
Ire entitled to the allowances wbioh we have 
mentioned. The authorities are eonveniently 
oollected in MaoSwinney on Mines (4th 
Edition, pages 537-540). In India there ie 
no reason why the measure of damages 
bopld depend, as it appears to do jo 


England, to some orient on the nature of the 
remedy soaght, or why any distinction ehould 
bs made in this respect between a suit for 
damages for trespass and a suit, for instance, 
for accounts. 

No. claim to an allowance for trade profits 
was made in the Court below and we can¬ 
not allow any such elaim. 

The decree of the Court below will be 
modified in the manner indicated. The parties, 
we think, should pay their own eosts of this 
appeal and of the Court below. 

b. r. A t. f. 

Decree mo lifted, 
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Right of other owner-Joint po**e*shn—No presumption 
oj creation of tenancy by long acquiescence by landlord. 

_ Landlord and tenant - -Tahsildar, when can recognise 

tenancy. 

Where ft tenant has been induoted into the land 
only by the l/.anna9 landlord, the 4.annas landlord is 
entitled to get joint possession with the tenant so 
indnetod. ‘ [p. 57, col..) 

Where a Tahsildar of a landlord ha9 no authority 
from his landlord to reoognise a tonanoy his aot in 
granting a.receipt for rent to a tenant oannot amount 
to recognition of the tenancy, (p. 67, col. 2.] 

The foot of a tenant’s occupation of a land 
for 9 years ncquiesood in by the landlord does not 
lead to an inference that tenanoy was created in 
favour of the tenant, [p. 67, ool. 8.] 

Appeal from a decision of the Subordinate 
Judge, Manbhnm. 

Messrs. Suihil Madhab Mustek and Ninu 
Narain Binha, for the Appellants. 

Mesirs. O. O. Dae, Jagarnath I rasad 
and Bindheiwan Pros id, for the Respond¬ 
ents, 
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JUDGMENT. 

Ross, J.—This is an appeal by the defend¬ 
ants first party. The plaintiffs are the 
owners of 4-aonas share in Monza Sarauni 
Kalan, The defendants second party are the 
owners of the remaining 12 annas and the 
defendants first party are said to be tenants. 
The sait relates to 143 bighas of land 
whioh was formerly under water but became 
fit for enltivation in 1314. The present 
plaintiffs were not then proprietors in the 
village. They purchased the ebare of two 
Marwaris, Kedar Mai aud Nemraj, in 1321. 
Certain proeeedings in partition were started 
in 1907 bat were revor completed. The 
defendants first party are eaid to have token 
possession of the lend in sait in 1317 without 
any legal right eo far as the plaintiffs’ 
share is eoneerned, aod the enit has been 
brought for recovery of possession or for 
possession jointly with defendants first 
party or defendants sesoDd party with mesne 
profits. 

The defenee of the defenlants first parly 
was that settlement of the land in enit 
was taken from all the proprietors at an 
annual rental of Re, 174-215 ganlat in 
1316, and that eicc9 then these defendants 
have been in possession as tenants. ]t was 
further alleged that the plaintiffs’ predecesors 
had granted a receipt for rent to the 
defendants and that in the partition papers 
these defendants were reeorded as tenants of 
the land. Of the defendants 6eoond party, the 
owners of 8 annas share, in their written 
statement, acknowledged the tenanoy of the 
defendants first party and the owner of the 
remaining 4 annas did not enter appearacca. 
It may, therefore, be takeD that as regards 
12-annas share the defendants first party 
are recognised as tenants. The learned 
Subordinate Judge found that there bad 
been no settlement with the defendants first 
party by the plaintiffs’ predecessors. He 
further found that there was no proof that 
rent bad been actually received by them 
and that in any case the receipt granted by 
their Tabsildar was nut a recognition of any 
tenanoy. He consequently held that the 
plaintiffs were entitled to a dearee for joint 
possession of a 4-annas sharo in the land in 
diepute with the defendants first party aDd to 
mesne profitr. 

Two mein grounds have bem taken in 
appeal, It is contended, in the first plate. 


that, on the faots found, the plaintiffs are 
not entitled to a decree for joint possession, 
aod that their only remedy is to receive rent 
or a partition. Reliance i9 placed on the 
decisions in Wation ar.d Oo. v. Ramchund 
Du«(l), Madan Mohan Shaha v. Rajah Alt 
(2), Dakhyayani Debi v. Mana Raul (3) and 
Sat Narayar, Singh v. Amnt I'rosad (4). The 
argument briefly is, that as to the rights 
which one tenant-in-comraon has against 
another tenant-in common who has taken 
possession, the rule is that unless there is 
aotual ouster, no aotion of trespass will lie, 
but only an acocunt. The principle is 
that the co-tenant is doing nothing but 
what is lawful iD putting the land to the 
use for which it is intended, namely, the 
production of crops. It is further argued 
that it is immaterial whether the co-tenant 
does this by raising the crops himself or by 
letting the land to a tenant. 

Now, the defendants first party in this csss 
allege that they took settlement from all 
the proprietors. This has been found against 
them. It is found that they took settlement 
only from the 12 anDas landlords. It is not 
alleged that the 12-annas landlords settled 
the lands with them as 16 annas landlords* 
Consequently, as to 4 annas of the holdiog, 
they have no settlement at all and there 
is no authority for sayiog that, in such 
circumstances, the 4 aDnas landlord, who 
has not made any settlement, is not entitled 
to a decree for joint possession. The decision 
in Wation'i cate (1) does not support any such 
proposition. In that case the essential fads 
were that one of the teuants-in-eommon was 
in actual occupation of part of the estate 
and cultivating it as if it were his separate 
property, and that the other tenant in-com- 
moD attempted to come upon the property in 
order to carry on opi rations it consistent with 
the course of cultivation in whioh the former 
had been engaged. Neither of these elements 
ispresoat here. Similarly,in the case of Madan 
Mohun Shaha v. Rajab Ali (2) the co-sharer 
landloid who had made the settlement bad 
been in exclusive possession of the tank, 
the subject matter of the euit, and had 

(1) 18 C. 10; 17 I. A. 110; 5 Sar P. C. J. 6?6, 9 
Ind. Dec. (s. s.) 7 (P. C.). 

(2) 2b C. 223. 

(3) 22 Ind. Cos. C60j 19 C. L. J. 113; 19 0, W. N. 
407. 

(1) 61 Iud. 0 a. 31. 
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settled it a* haviog been in exclusive po:-sss- 
e ion. The same principle is to be found in 
j) a ji\ V ji/ani Debt v. Mann Raut (3) where 
the landlord who made the settlement bad 
taken possession of the land, apparently 
without any protest by bia eo sharers, and, in 
the ordinary course of management, had made 
the settlement with the plaictiff. Moreover, 
all that was deeided in that ease was that 
the plaintiff had the status of a raiyat, and 
that is not disputed in the present ease. On 
the other hand, the decision in Sat Narayan 
Singh v. Anant frosad (4) is against the 
appellants' eontention. The eases on the 
aubjeet were there discussed and it was held 
that one remedy open to the co-tenant was a 
dearee for joint possession. And in the oase 
of Radha Proihad Waiti v. Etuf(b) it has been 
held that no man has a right to intrude upon 
Ijmali property against the will of the 
•o-sharers or any of them. It is argued that 
the defendants first party have th9 right to 
the possession of an undivided 12 annas 
share in the land in suit. This is true, but 
it is in no way inconsistent with a deeree for 
joint possession in favour of the plaintiffs. 
In my opinion, therefore, the first eontention 
fails. 

The second argument is on the merits of 
the ease. It is contended that from the 
conduct of the parties it should be inferred 
that all the proprietors consented to the 
settlement, especially in view of the facts 
that the Taheildarof the plaintiffs’ predeces¬ 
sors granted a receipt and that the defendants 
first party were in undisturbed possession for 
9 years. Now, with regard to this receipt, 
the learned Subordinate Jndge baa found, in 
the first place, that there is no satisfactory 
proof that aoy payment of rent was actually 
made, and this finding has not been attaiked 
on appeal. The evidence is reduced to the 
uncorroborated statement of a single witness 


io which the transfer of a non tramfenble 
holding is required to be recognised; bat I 
can see no difforeiss, The raseipt is relied 
upon as binding the landlord thioigh the 
act of the Tahsildar and preventing him 
from denying the relationship of landlord 
and tenant. Now, the recsipt granted by a 
Tahsildar cannot have that effect. In Dsbi 
Deyal Pandey v. Ram Sakai Pathak (6) the 
law on this subject was considered and the 
rule was dedaosd that, whore the Tahsildar 
has not authority from the landlord, his act 
in granting a receipt cannot amount to 
recognition. 

From the fact that the defendants' occupa¬ 
tion of the land was asquiescsd in without 
remonstrance for 9 years, it is argued, on the 
authority of Nitymuni Qkose v. Kitten 
Kithore (7), that the defendants must be 
treated as tenants. That was a suit by the 
landlord claiming rent and the eiecution of 
a habuliyat from a person who had oocupied 
land within hia Zsmindari, and it was held 
that a tenancy exieted and that the tenant 
must comply with the requirements of the 
tenancy, The ground of the decision is that 
it is not open t) a person occupying land to 
plead in answer to a claim for rent that he is 
a trespasser [See Hallelt't Estate, In re, 
Knatchbull v. Hallett (8)]. But there is noth¬ 
ing to prevent the landlord from taking thie 
plea. Consequently, no tenancy can be infer* 
red here. 

Mnch was made of the failure of the 
plaintiffs to produce their collection papera. 
Evidence was given that these papera had 
been stolen, and it was contended that the 
evidence was insufficient. That may be eo, 
but it is for the plaintiffs to say what papers 
they will produce. The defendants never 
Bought discovery of these papers and no 
inference can be drawn agaiuat the plaintiffs 
from their non-prodnetion, 


and, in the ciroumetances of this ease, in The entries in the Batwara papers are 

view of the relations of the parlies, it is referred to in the written statement and it was 
difficult to accept such evidence as sufficient argued that these raise a presumption of a 
3dt evtn if this receipt is taken to be a tenancy. But evidence has been given by 
receipt for money aetuslly paid, it doe9 not plaintiffs' witness, Beohu Lai Das, Tahsildar 
lead, in my opinion, to aDy inference that a that the name of Balgobind Mandal is not 
tenancy exists between the plaintiffs and in these papers and that the lands in enit 
the defendants first party. It is argued that are recorded as Quit Matrua of the Maliks, 
the defendants do not rely upon thiB receipt ‘ 6 ) 6eInd - Cav. 644j 2 p, l. T. 4j (1921) Pat! 
" » K.ogoifion of tbsir ton.o.g io the .eo.o ^ w . B 4[l x 82 

(5) 7 0, 414; 9 0, L, E. 76* 3 Ind, Dec. (N. a,) (8) ilfcSO) 13 Ch.D. 696 at p 727i 49 L J Oh 

816c 42 L. T, 421; 29 W. R, 782. 1 
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The Butwara Khatra itself is not prodaied 
and there ii no evidenee to sapport the 
allegation in the written statement. Indeed, 
it seems doubtful on the whole evidence 
whether the defendant No. 1 is a bom fide 
tenant at all. He is related to one of the 
defendants6eiond parly,Maian Mandal. There 
is evidenoe on both sides that for all settle* 
ments made sinie 1314 kibuliyate have been 
executed; but in the present case no kibvliyat 
is produced. The sropa ere left at Madan 
Mandal's Catsherry and in all probability 
Balgobind is merely his nominee. Therefore, 
on the merits also, it seems to me that the 
appeal must fail. 

I would dismiss this appeal with costs. 

Coot*, J.—I agree. 

?, D. <fc P, Appeal diemitfed . 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1384 of 1921. 

December 15, 1921, 

Present :—Mr. Justice Abdul Raoof. 
SAHIB DIN— Defendant—Appellant 

venue 

RAJA AND CTdB&9— PLAINTIFF8 AND 

NAWAB and another—Defendants 
—Respondents. 

Cuttom—Alienation—Xecnsity - Proof— Enquiry. 

An alieoce is not bound to see to the nppli. 
cation of the money paid by him as considers, 
tionforthc alienation. But an alienee who deals 
with a person with n limited power of alienation, 
mupt satisfy liimself that, if money is required for 
the liquidation of an alleged debt, there is in fact 
such a debt in existence, [p. 69, col. l.J 
• The onus of proof of the validity of an alienation 
of an ancestral land by a male proprietor always 
lies, in tho first instance, on the alienee whether he 
be a third party or a person whose debts have been 
paid off by the alienation, [p. 69, col. ?.] 

SecoDd appeal from a deoree of the 
Distriot Judge. Jbelom, dated the 3rd 
Marsh 1 r21, affirming that cf the Senior 
Subordinate Judge, Jhelum, dated the 18:h 
Ostober l 1 . 20. 

Lala Amar Hath Ohona , for the Appel¬ 
lant. 

Dr. Hand Lai , for the Respondents. 

JUDGMENT.—This eeiond appeal has 
arisen out of a suit for a declaration to 
the effect that o certain land sold by the 
defendant No. * by o *Me*deed dated the 
29th March 1920 was alienated without 
ne«5S6ity and without sonsideratioD, The 
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plaintiffs claimed to befall near •ollaterala. 
Toe censideration resited in the sale deed 
ainsiste of two items,namely, (l) Rs. 440-0 0, 
doe oo two mortgagee—the dates of the 
two mortgages are oot meotiooed io the sale- 
deed, bat the Damee of the mortgagees 
aod tha amount eesored are meotiooed, 
aod (2) Rs, tffiO-O-O, said to have beeo 
piid io cash before the Sab-Registrar. 
The snit was reeisted by the defendants- 
vandee3 oo the grouod that there was 
•onsideratioo aod also naiesu'ty for the 
alienation. The Coart of first instants went 
ioto the evidenee on the reoord and 
arrived at a deeision adverse to the defend- 
ante-vendees. In the judgment of the 
First Court is to be found the following 
passage to whieh, rightly, a strong objec¬ 
tion has been taken ;— 

It is not merely existence of debt that 
profei'e a vendee bat it is the dissharge 
of the debts or payment of jast antessdent 
debts that protests him.” 

This does not appear to be a eorreet 
proposition of law. It is not the duty of 
an alienee to see to tbe application of the 
money, but an alienee, who deals with a 
person with a limited power of alienation, 
moet satisfy himself that, if money was 
required for the liquidation of an alleged 
debt, there was iD fact each a debt in 
existence. The judgment of the Ooart of 
first iostaocp, though bomewhat involved, 
certainly indicates that the learned Senior 
Sub Judge intended to find that tbe con¬ 
sideration for which the eale waa tffejted 
had net beeD established. The learned 
Subordinate Jndge went ioto the evidence 
in detail aod arrived at tbe following 
finding: — 

“The conclusion I arrive at is that the 
eale is not probably for consideration, it 
is certainly not for necessity.” 

In appeal tbe whole question was dis¬ 
cussed again and the learned Jadge of tie 
Appellate Court laid down the following 
proposition io his judgment : — 

It is, however, necessary for them 
(vendees) te prove that genuine debts 
existed for the disibarge of which tbe 
cash item was paid to tbe vendor.” 

After laying down this proposition the 
Ooart goes into the evidence and holds: 
'In my opinion tbe whole transaction ie 
most suspicions;” and, farther on, the Ooart 
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have failed to prove that the sale was 

for consideration and ceoeeeity. The 

judgment and the dearee of the Coart of 

first instanoe were accordingly upheld by 

the lower Appellate Court. 

One of the vendees has come up in 
teeond appeal to this Court, It has been 
eontended on hie behalf that the vendees 
nere not bound to see to the actual ap¬ 
plication of the money paid as considera¬ 
tion for the cals-dred, and this con 
tention, as I have already observed, is 
quite correct. It was, however, nroassary 
for the vendees to prove that the debts 
mentioned in the sale deed actually did 
exist and that there was neoarsity for 
the sale. Mr. Chona in support of his 
argument has relied upon the osee of 
Narain Singh v. Surmukk Si>gh (1). Ia 
the judgment of Mr. Justice Use occurs 
the following passage 

"A creditor advanoing the money would 
be justified in advancing a reasonable 
sum if, after due enquiry, he had a 
hona fide belief that it was required for, 
and was intended to be spent on, a n6ae6sary 
purpose. Bat...he cannot be held responsi¬ 
ble for tbe expenditure of the money after 
it baa passed ont of his own hands." 

According to the role laid down in 
the above ease, the vendees ought to have 
shown in this ease that, after the enquiry, 
they had a Iona fide belief that the eale 
was being affected for a neeesrary purpose. 
In this ease it has been held that the 
Appellant has failed to establieh even the 
existence of any debt. Tbe two mortgage- 
deeds referred to in tbe sale-deeds have 
not been produced. No application is to 
be fonnd on tbe record showing that tbe 
vendees ever applied to have those two 
documents produced. 

As regards Rs. 860 0-C Mr. Ohona baa 
drawn my attention to tbe statement made 
by one of tbe plaintiffs before the fram¬ 
ing cf the issues, in which be stated 
that there were certain debts due by tie 
-vendor.' No amount ie mentioned there 
nor airy particulars are given. Mr, Ohona, 
however, has argued that, even if the 
debts did not exist and hie olient was 
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deceived in believing that osrtain debli 
did exist, he ia protected under the law, 
There is, however, entire absence of any 
evidence on the record to prove the bona 
fides of the preeent vende39. In the lead¬ 
ing Fall Bench case reported as Devi Ditta 
v. Saudagar Singh (2) tbe following rule 
is elated in the head-note :— 

“That the onus of proof cf tbe validity 
of an alienation of ancestral land by a 
male proprietor always lies, in the first 
instance, on tbe alienee, whether he be a 
third party or a parson whose debts have 
been paid off by the alienation." 

The effect of the findings of tbe two 
Coarts below I take to be that the 
defendants have not discharged the burden 
of proof which lay npoD them according 
to this inling. In this view, it is an- 
necessary to pursue the matter any farther, 
In my opinion, this appeal i* concluded 
by findings of faot and mast l» dismissed 
with costs. I order accordingly. 

z. k. & J. P. Appeal distr.itted, 

(2) 05 P. B. 1SOO-, P. L. R. 1900, p. 322. 


MADRAS HIGH COURT. 

Civil Misoillskioss Paiino.c No. 1202 

u 1*91. 

Augnet 12,1921. 

Present Mr. Justice Oldfield and 
Mr. Jastice Ramesam. 

PALANlAPPAOHETTY— 

PrriTiomB 

virtue 

SUBRAMANYAM OHETTY akd othiri- 

RxspOH. tN«. 

Civil Procedure Code (Act V of 1909,), 0. IK, r, 13 
—Ex parte decree against several defendants—Appeal 
by some defendants without impleading others — 
Application by defendant not impleaded to set aside 
decree —forum— Ex parto decree affirmed by Appel¬ 
late Court—Decree of Appellate Court, nature of 
—High Court, power of, to excuse delay in filing 
application. 

Where one of soveral defendants against whom 
an ex parte decree has been passed is not impleaded 
in an appeal preferred against that deoroe, the 
Appellate Court has no jurisdiction to entertain an 
application by that defendant to set asido the 


(1) 104 P. R, 1887, 
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ex parte decree. Where he is made a party to the 
appeal, an application to sot aside (lie decree made 
by him during tbo pendency of the appeal, or after 
it has been disposed of, should be made to the 
Court which passed the decree and not to tho 
Appellate Court, [p. 60, col. ? tJ 
Whore a defondant against whom an ex- parte 
decree has been passed, prefers an appeal against 
that decree, and appears in support of the appeal, 
the decree of the Appellate Court affirming that 
decree cannot be described as ao ex parte decree of 
that Court, [p. 61, col. 1.] 

The proper course for a defendant seeking to set 
asido an ex parte decree against which an appeal 
has been preferred, is to apply to the Appellate 
Court for an adjournment of the hearing of the 
appeal to enable him to apply before the (list 
Court to set aside the decree, [p 61, col. S'.] 

Although under 0. IX, r. 13 (2) of the Civil 
Procedure Code, ns amended by the Madras High 
Court, that Court has power to excuse delay in making 
an application to set aside an ex parte decree, that 
power will bo exercised only when there is justifies- 
tion for failing to make the application in timo. [p. 
61, col. 2.] 

Sadaya Konan v. Annamalai l : dayan, 29 Ind. Cas. 
458; 2 L. W. 529( and Ramaehandra Mallya v, 
Harayana Uegade, 42 Ind.Cas. 972; 7 L. W. 10; (1917) 
M, W. N. 808; 22 M. L. T. 480, dissented from. 

Petition praying for an order direeting 
infer alia that the tx parle desree passed 
against the petitioner by the Temporary 
Subordinate Judge, Sivsganga, dated 8th 
February 1919, be set aside and diresling 
that Original Suit No 95 of 1916, on the file of 
the said Court be tried and disposed of on the 
merits. 

FACTS appear from the judgment. 

Messrs. K. Rama chan Jr a and K. S.Lakihmana 
Atyar, for the Petitioner.—In Palaniappa 
Ohetty v. Subramania Ohetty (1) the High 
Court disallowed petitioner's application to 
set aside the ex parte desree while the 
appeal was pending. Now that the appeal 
has been disposed of, there is nothing to 
prevent the petitioner renewing his appli- 
sation. See Ramaehandra Mallya v. Narayana 
Uegade (2), Sadaya Konan v. Annamaki 
Udayan (if). 

Messrs. 0. V. Anantha Krishna Iyer acd 
0. S. Vencatcchariar, for the Respondents 
referred to Kun.ui Nath Boy Ohotcdhury v. 
Jatindra Nath Ohotcdhury (4), Sarat Chandra 

(1) 62 Ind. Cas. 755; 13 L. W. 519; (1921) M. W. 

N. 809; 41 M. L, J. 90; 41 M. 731; 30 M. L. T. 
151. 

(2) 42 Ind. Cas. 972; V 'u. W. 10; (1917) M. W. N. 
608; 22 M. L. T- -160. 

(3) 29 Ind Cas. 458, 2 l. IV. 529. 

(4) 9 Ind. Cue. 189; 33 L. 394; 18 C- L. J. 221; 16 
C, W. N. 399. 


Dhal v. Damodar Manna (5), Damolar Manna 
v. Sarat Chandra Dhal (6). 

JUDGMENT. 

Oldfield, J.— I agree with the judgment 
whish my learned brother is about to deliver 
and have nothing to add to it. 

Rahesam, J.—The original suit (Original 
Suit No. 95 of 1916) out of whish the present 
petition arises was filed against three defend¬ 
ants. The second and third defendants not 
having appeared in the suit, the desree 
whioh was passed against all the defend¬ 
ants was an ex parte desree, so far as the 
seoond and thiid defendants were oonosrned. 
The first defendant filed an appeal to this High 
Court in whish he impleaded the second and 
third defendants as respondents. While the 
appeal was pending, thesesond defendant ap¬ 
plied in this Court Palaniappa Ohsttyv, Subra - 
mania Ohetty (l) to set aside the ex parte 
dcoree. The petition was considered along 
with the appeal and was dismissed by Wallip, 
0. J., and roy learned brother. Their Lord¬ 
ships were of opinion that, daring the 
pendensy of an appeal, an application to set 
aside the ex parte desree of tbo First Court does 
not lie in the Appellate Court but ought to be 
filed in the First Court, 

Now that the appeal is disposed of, the 
seoond defendant renews his applisation. The 
plaintiff objects on two gronnds, (a) that 
the applisation does not lie here; and lb) 
that it is barred by limitation, (a) Taking 
the first point, the several possible sases 
that may arise may be considered io order:— 

(1) When the defendant who did not appear 
in the First Court is not. impleaded in appeal. 
Obviously, this is a case where the Appellate 
Court has no jurisdistion to deal with an 
applisation to sot aside tho ex parle decree 
Vide Ramaehandra Mallya v. Narayana Uegade 

(2) ,ind« Meih v. Darbaksh Bhuiyan (7) and 
HeJlot Khatia v. Raran Khasiani (8), When 
he is made a party to the appeal and the appli¬ 
cation is made while the appeal is pending. In 
this ease, too, tho First Court seems to me the 
proper Court in which the application has 
to be made. I agree with the reasoning of 
Wallip, C, J., and my learned brother in the 

(5) 12 C. W. N. 886. 

(6) 3 Ind. Cns. 468; 13 C. W. N. 840. 

(7) 1C Ind. Cas. 275; 14 C. L. J. 41; 15 C. V7. X. 
798 

(8) 13 Ind, Cob. 377; 15 C. L. J. 241. 


A 


INDIAN OASES. 


61 


Vol, LXVl] 

SISBIBILA DE3I t>. AKOU liBBt. 

order already referred to [Palaniappa Gh-tiy 
v. Subramania Ghetly (DJ. Of the .aeee 
now mentioned by the petitioner, Sadayi 
Konan v. Annamalai Udayan (3) and Rsma- 
chandru Mallya v. Narayana Htgade (2) 
were Dot then eited and Mathura Prasad v. 
Ramchiran Lai (9) wae oited and toneidered. 

I am nnable to agree with the two former 
derisions. The derisions in Kuaxud Nath Boy 
Ohowdhury v. Jatiridra Sath Ohotodhury (+) 
(eited in the former order) and Sarat Ohandra 
Vhal v. Darr.oiar Manna (5) affirmed in 
Letters Patent Appeal in Damoiar Manna y. 
Sarat Ohandra Dhal (6) also support this 
view. Where he ie made a party to the 
appeal bnt the applieation is made after 
the appeal is disposed of. even in enoh 
a ease, the language of 0. IX, r. 13, 
would point to the First Court as the pro* 
per Court for making the applisatioD, a con- 
eideration adverted to, but to whieb, I think, 
with due deferenee, euffieient weight has not 
been given in Sadaya Konan v. Annamaltft 
Udayan (3). The weight of the desisions is 
Sankara Bhatta v. Subrayar Bhatta (10) and 
Dkonai Sardar v. Tarak Nath Ohowdhury 
(11) has been considerably weakened by the 
iritisism of the former in the prior order 
by Wallis, 0. J., and my learned brother. 
We most remember that in the dissuasion 
of this question, it mnst be assumed that 
the defendant who wae absent in the First 
Court appeared in the Appellate Court, for, 
if he was absent in the Appellate Coart also 
[0. XLI, r. 17 (2)] an appliiation to set 
aside the appellate tx parte decree wonld 
lie under 0. XLI, r. 21 and Artiste 169 
(not Artisle 164) of the Limitation Aot 
would apply. On this assumption it ie diffi- 
suit to deeoriba the appellate decree as an ex 
parte detree of the Appellate Court except by 
a straining of language whioh is not jaatiGed; 
and, if it san be so dessribed, the petitioner 
would have a second period of limitation 
under Artisle 164 starting from the appel¬ 
late deoree, an anomalous result whish sould 
hardly have been intended by the Legisla¬ 
ture, It may be urged by tho petitioner that 
it is equally anomalous if the First Court has 
jurisdiction to sat aside an ex parte desree 
after it is affirmed by the Appellate Court. 
But, in reply tntbisopparent anomaly.I would 

(9j 28 Ind. Cob. 2037 A. 203; 13 A. L. J. 28J. 

(10) 30 M. 535; 17 M. L. J. 438. 

(11) 6 Ind. Ons. 525| Vi 0, L. J. 5J. 


urge two sonsideratioDs, (1) an application 
after the disposal of the appeal, tc set aside 
the ex parte decree of the First Court san 
hardly be in time and san arise very rarely. 
The Legislature might well have been content 
not to anticipate and provide for a ease 
which ie most unlikely; (2) in such eases, the 
proper course of the applicant wonld be not 
to wait till the disposal of the appeal but 
to get an adjournment of the hearing of the 
appeal to enable him to apply before the 
First Court to set aside the ex parte desree. 
Such an applieation for adjournment might 
well be granted if he is in time [which is 
Dot the case with the former petition, 
Palaniappa Ohetty v. Subramania Ohetly (l)]. 
These remarks lead me to the next point, 
t iz , limitation, 

The present petition is clearly barred by 
limitation. No doubt, under 0. IX, r, 
13 (2), (as amended by the Madras High 
Court) we have power to excuse the delay, 
But even the former petition Gled daring the 
pendency of the appeal was out of time. 
The petitioner failed to apply in time in any 
Court and no justification has been attempt¬ 
ed before us for such failure, The petition 
ie, therefore, dearly barred and is dismissed 
with the sostB of the plaintiff. 

m. o. P. 

w. c. A. 

Petition dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1418 

op 1919. 

August 27, 1920. 

Present Mr. Justice Walmsley and 
Mr. Jnetice Onming, 

Sn'mali SASHIBALA DEBI— 
Dependant—Appellant 

terras 

Srmaft AMOLA DEBI and others—. 
Plairtipps—Respondents. 

landlord and tenant—Residential holding—Portion 
planted mth fruit-bearing trees, if alters character ol 
holding—Presumption of permanency-Statement in 
aakhilas, evidentiary value of. 

The whole area of a residential holding cannot 
ordinarily bo covered with buildings ; the fact, there- 
fore, that tho surplus laud is planted with fruit-bearimr 
trees docs not alter lUc character of the holding. r v 
6?, ©ol, 1-J . 
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The evidence afforded by the dahhilas (rent receipts) 
as to the nature (non-permanency) of a tenancy is 
not to bo regarded as conclusive, [p. 62, col. 2.] 

Appeal against a desree of the Addi¬ 
tional Dietriot Jodge, Hooghly, at Howrah, 
dated the 4th of April 1919, reversing that 
of the MuDsif, First Coart, at Howrah, dated 
the 1 Sih of Marsh 191?. 

B»bn9 Shib Ch I'alii, Hati Ch. Qangu'y 
and Manmatha Nath Pal, lor the 'poellant. 

Babus Surendra Charan Sen aod Hemendra 
Oh, Sen, for the Respondents. 

JUDGMENT.—This appeal arieos oot of 
a suit for ejeotment, and it is preferred by 
the defendant. The snit was dismissed in 
the First Court, but desreed on appeal. 

The plaintiffs ease is that defendant is in 
ostupation of a plot measuring about two 
cottaht, as a tenant-at-will. 

The defendant raised several pleas in her 
written statement but we are only consorted 
with two. The first is, that the holding cf 
the plaintiffs in wbioh the two coltah plot 
is somprieed is an agricultural holding in 
the sense that it is, need for horticultural 
purposes, and the eeoocd is, that the tenansy 
was ereated before the Transfer of Property 
Ast same into forse, and that a presumption 
of permanenoy ought to be drawn. 

In regard to the first contention, it is 
admitted that the two cettah plot is used 
by the defendant solely for residential 
purposes. The rest of the holding in whioh 
it is somprieed has a number of houses on 
it, and also has several fruit trees growing 
on it, The learned Judge has held that 
the plaintiffs’ holding is mainly used for 
residential purposes, and that the evidence 
does not justify the finding that their holding 
is a horticultural bolding; granted that this 
finding of the lower Appellate Court is one 
that can be challenged in second appeal, I 
think it is obviously correct. The whole area 
of a residential holding cannot, ordinarily, be 
covered with buildings, and tbe faot that 
the surplus land is planted with fruit, 
bearing trees does not alter tbe character of 
the holding, 

The learned Judge’s finding on the second 
point is that there is no proof that plaintiffs’ 
tenancy, or the tenancy of defendant’s 
predecessor, wae created before the piesing 
of tie Transfer Property Ast. All that is 
Jipown of tbe defendant's tenancy is that 
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Rsbaki Da9i held the land in 1291 B. 8., that 
is, in 186*, and there is nothing to ehnw 
that the tenancy existed before that year. 
It is urged that, under the circumstance*, 
there is a presumj t:on that the tenanoy is 
much older, and that in its origin it was 
intended to be permanent, and arten'ion is 
drawn to the «a*e of Surenira Nath Boy v. 
Dwarka Nath Chaktavarty (I) in regard io the 
remarks made by > he lower Courts about the 
dakhilat. In view of this authority, I think 
that the evidence afforded by the dakhilat 
is not to be regarded a* conclusive, bat huh 
the Courts hold that, quite apart from the 
entries in the dakhilae, the oiroumstanees do 
not warrant th9 presu option of permanency. 
They point out that the sircamstansei are 
different from those in tbe oase of Moho<am 
Sheikh Ghaprati v. Telamuidin Khan (2), and 
I tbiok they are right, for io that oase the 
defendants were able to carry their tenanoy 
back to a very early date. 

I think, therefore, that the learned Judge 
was right in holding that the defendant’s ten- 
ar cy was oreated after tbe passing of the 
Transfer of Property Act, and also in holding 
that tbe oiroumstanees do not warrant the 
presumption that the tenanoy was in its 
origin of a permanent character. 

In my opinion, the appellant has failed to 
show that the judgment of the lower Appel-, 
late Court is wrong, and I think that tbe 
appeal should be dismissed with costs. 

OtuiNG, J.—I agree. 

* K. Appeal ditmimd. 

(1) 50 Ind Cac. 850; 21C. W. N. 1; (1019) M. W.N. 
811 tP C.). 

(2) 18 Ind. Cas 600; 10 C. \Y. N. 6G7| 16 0. L. J. 
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ALLAHABAD HIGH COURT. 
Sbconp Civil Ai-paal No. 45? of 1920. 
February 2 , 1922. 

Freient: Mr, Justice ityes and 
Mr. Justice G-ikul Prasad. 

NARAiN SINGH an • another— DefcnpAMTS 

—Appellants 
tertut 

RAJ KUMAR SiNGH and others— 
Plai.,t vvs ard Mutant ■■at J AGf A 
KUAR add others — 

DfF' D NTS—RlSPO DINTS. 

Hindu L<iw—JYomn'e estate—Daughter, right ol, <0 
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(attain away her son's estate—Minor patty to 
Guardian not appointed—Compromise, eflect o/—Bea 
judicata, 

A Hindu daughter iu possesaion of a daughter's 
estate cannot bargain away her sou’s right which 
is only a spes successionis* [p. 64, col. 2,] 

A minor cannot be considered a party to a suit 
so long as a guardian for him baa not been appoiuted 
in the case and oannot be personally bound as a 
party by any compromise decree arrived at before 
the appointment of a gdardian. [p. 64, col. ?.] 

A compromise entered into by a Hindu daughter 
in possession of the whole property by inheritance 
to her father, the last male-holder, whereby a 
certain portion of the property is given to the 
daughters of a predeceased member of the family 
with the full knowledge that they have no right to 
it is not a family arrangement binding on her eon, 
[p. 64, col 2 ] 

The more fact that a Hindu daughter joins her 
minor son who is qoite an unnecessaiy party to 
suit, will not make the decision against her in 
that suit res judicata against her son, [p 64, col. 2.] 

Sesond appeal from a desree of the 
Dietriflt Judge, Azimgarb, confirming tbat 
of tbe Subordinate Judge, 

Mr, Iqbal Ahmad, for tbe Appellants. 

Mr. heary Lai Banerji, for the Beapondeots, 

JUDGMENT.—Tbe following facts are 
admitted, Da wan and Budban Singh were 
brothers. Dawan died leaving him surviv- 
ing a widow, Mutamrr.at Kbaiia, and two 
daughters, tbe ilutammalt Kalwanta and 
Maktola, On bis death his widow’s name 
wasreiorded against half the property tbat 
had originally belonged lo Ban jit Singb, 
tbs father of tbe above mentioned brothers. 
Budban bad two wives, iluiammatt Palti 
and Samarkba, and by the latter a daughter 
Uutammat Jagta wbo was tbe mother of Baj 
Kumar 8ingb, plaintiff No. 1, and two other 
sons wbo are now dead, wbo were aleo plaint¬ 
iffs. 

Tbe plaintiffs (who are all minors) 
brought thiBSuit on the allegation tbat the 
two brothers, Dawan and Budban, were joint, 
and that on tbe death of Dawan, Budban 
eoeeeeded to tbe whole property by right of 
survivorship, and that Muiammat Khaira’e 
(Dawan’e window’s) name was resorded 
against half only for her soneolation. After 
her death, and Budban’s death, the names of 
his widows were resorded against the entire 
family property. On their death Muiammaf 
Jagta Knar saiseeded to a daughter's estate 
and the name of tbe plaintiff was resorded 
against tbe whole property. Tnen Muiammati 
Kalwanta and Maktola brought a sail against 
Mutammat Jagta, slaiming the property, and 


on the 20(h June 1911 " deseived b6r, and 
sensed her to file a sompromise ” by whiob 
sbe admitted their right to half tbe property, 
which is dow the aubjest of diapuie, Tbe 
suit was desreed aecordmg to the aompromiee 
aod their names were resorded against half. 
On loth September 1912 these ladies 
executed a mortgage, whish was " fistitioue 
and without oonsideratior,” in tbe name 
of Narain Singh. The relief slaimed in this 
suit was a declaration tbat on the death of 
Jagta, plaiDliffs are owDereof tbe property 
in dispute, and prayed that the mortgage 
be " satselled ” as against the plaintiffs. 

They made ilutammat Kalwanta (Maktola 
being dead) defendant first party, Muiam- 
mat Jagta, defendant sesotd party, and 
Narain Singh and his sons, defendants third 
party. 

The main defense to tbe euit was tbat 
Dawan Smgh and Budhan were separate 
and bis widow’s name was entered against 
her late husband’s own share as bis heir • 
that on her death, the widows of Bfandhan 
wrongfully got posfessioD of this property • 
tbat Muiammat Maktola and KalwaDta then 
brought their suit against Jsgta and plaintiff 
No. 1, Baj Kumar Singh ; theenit was pro¬ 
perly sompromised and the right of 
Maktola and Kalwanta was admitted and 
desieed. Then same tbe mortgage to 
Narain Smgh, whereupon Uutammat Jagia 
brought a suit, in wbish she joined Baj 
Kumar Smgh as so-plaintiff, to have the som- 
promiee she had entered into set aside oh 
the ground that it was inda.ed by fraud, 
but tl^ "ail was dismissed. In short, they 

pleaded that the sompromise was valid, and 

bound the plaintiffs, and that the plaint- 
iff e suit was barred by the rnle of r« 

. ° D m 8 h ,8 T • 6 t d n t>8i tbe par ‘ iea to 
trial. The Trial Court foond on the elearest 

possible evideuee, sh.efly dosumentary, tbat 

the brothers, Dawan and Budhan. were ioirt 

and da^ohV^ ° f DawaD ‘ hia "Wow 

theeompromise was not binding 


10180 WM ,ol, y 1D Janon» to roveraioDors,’’ 
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On the plea of ret judicata, it held that 
Raj Komar Singh was an unnecessary party 
to Jagta’s suit, and so was not bound by the 
deoision. It decreed the snit. On appeal, the 
evidence as to jointnese was so overwhelming, 
that the plea of separation was abandoned, 
and the two remaining pleas only were 
pressed. 

On the first point the lower Appellate Conrt 
oeld, that (1) Jagta had no power to bargain 
away the rights of her sod, following the 
recent Privy Conneil ease Arnrit Naragan 
Singh v. Oaga Singh (l) and it further held 
(2) that Jagta bad "entered into the tom- 
promise reoklessly without protesting the 
interests of her minor sod.” On the third 
point it held that as the sompromise itself 
is not binding on the plaintiffs,” the dismissal 
does not affest the plaintiffs, who " oannot 
forfeit their right to inherit the property 
after the death of their mother on aocount of 
her reskless sondast ”. It upheld the deoree. 
The defendants some here in sesond appeal. 
We note that plaintiffs Nos. 2 and 3 and Jagta 
are now all dead. 

An elaborate argument has been addressed 
to ns on both sides aod a large number of 
sases nave been quoted, some of whish may 
not be easily resonsilable ; bnt having regard 
to the findings of the lower Appellate Court 
we have no difficulty in deciding the 
appeal and do not propose to discuss these 
rulings. 

The main argument for the appellants is 
(1) the compromiee was buna Hde, and 
until it could be proved that it had been 
obtained by fraud, it sould not be set side. 
Fraud had not been proved, (2) The com¬ 
promise may be regarded as a family settle¬ 
ment” within the meaning of the well-known 
Privy Council casep, and, as 6ucb, was bind¬ 
ing. It is said there wbb a bona Me dispute 
between the members of the family. Jagta 
represented the estate and this was a reason¬ 
able settlement by her by which each branch 
of the family got a half. 

Now, what are the facts P The brothers 
were joint. On the death of DawaD, Budban 
succeeded to the whole of the property. On 
his death his widows were entitled to a life 
estate, after them the daughter of Budban 

( 1 ) Mind Cas. 409; 1G A L. J. 265j 23 M. L. T. 
142: 22 C. VY. N. 402; '-7 C. L. J. 210; 84 II. L. J. 20-, 

4 P. L. W. 221; (1318j M. Vf. N, 80S; 7 L. W. 6S1, 20 
ilum, L. T . < • 45 I. A. 20 ;F. O' ), 


[1922 

came into a life estate • and on the birth of 
Raj Kumar Siogb, plaintiff No. 1, he was 
eole reversioner to the whole. This state of 
things depended on whether Dawan and Bud¬ 
ban were separate or joint. In was admitted 
in the lower Appellate Court that they were 
joint when Dawan died. It follows that his 
daughter, M&ktola and Kalwanta had 
no shadow of claim to any of the property 
when they filed their suit against Jagta and 
the infant Raj Kumar Singh. Soon after the 
filing of the plaint in that suit, the 27th 
June 1911, was fixed for the appointment 
of Jagta as gurdian adlitem to her infant son, 
then a baby in arms. On the 20th June 
Jagta filed her compromise. No written 
statement had been put in, issues had not 
been fixed, nor was aDy order made 
appointing a guardian a l litem toe 
the minor. These faots speak for them¬ 
selves. There was no contest, and the 
conduct of Jagta, who was in possession 
of the whole property and who should have 
known that the plaintiffs had no sort of 
claim, was so precipitate, (although the 
Courts below have held it to be "reckless”, 
only), that the inferenos that the compromise 
was obtained improperly, is almost irresistible. 
But, in any case, as held by the Privy 
Oonuoil in the case relied on by the lower 
Court, Jagta could not bargain away her 
son’s right, which was only a spet succeuionit. 
It was not a settlement cf a bona Me family 
dispute such as has beeD reoognised by the 
Privy Council. i 

The minor himself cannot be considered 
a party to the snit. as no guardian had been 
appointed. He, therefore, cannot be personally 
bound as a praty to the compromise and 
decree. 

With regard to the last point, the mere fact 
that Jagta joined her minor sod, who was’ 
quite an unnecessary party, in her suit, will' 
not, we think, make the decision against her 
rei ; udicuta against her son. 

In the result, the appeal fails and is 
dismissed with costs, including in this Court 
fees on the higher 6cale. 

J. f. 
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OALOOTTA HIGH COURT. 
Criminal RlVISION Cl 81 No. f,23 Of 1923. 
November 30, 1920. 

Preterit:— Mr. Justice Richardson 
and Mr. Justice Shamsnl Huda. 
A8DDL JABBAR and othzss— 
PETITIONERS 
vertut 

EMPEROR— Opposite Pabtt. 

Criminal Procedure Code (Act V of 1693) s . 35 
cl. {3)—Conviction by First Class Magistrate of' several 
offences—Concurrent non-appealable sentence for each 
offence—Appeal to 8es6ion* Judge , competency of. 

An appeal does not lie to the Sessions Judge when a 
Magistrate of the First Class has convicted an accused 

person of more offences than one and has sentenced 

KmSwT* °! eDCe to ,\ t#nn of ' m P r * Bon ®ent 1 which 
by itself is not appealable, bnt the sentences are 
directed to run concurrently. 

Mr. if. A. K. Fatlul Huq and Baba Sanloth 
(Joomar Bote, for the Petitioners. 

Baba Birbhtuhan Dull for Baba Gopal 
Uhunder Dai, for the Opposite Party 

. JfDGMENT.-The only question raised 
n this ease is, whether an appeal lies to 
the Sessions Oonrt when a Magistrate of the 
First 01 Ass has eonvioted an accused person 
0 mors offenses than one and has eenlensed 
Jim for each offense to imprisonment for 
one month direeting, at the same time, that 

This ^r 8 n 8l T ld ron •onearrently. 
This qaestmn has been before this Court 

jn 2 e ,a8e . of Bt * in Beharv Deg v. 

Emperor (1) Mr. Jostise Holm wood and Mr 

Mst ,e he 8 ^ ndd - D h .t ,d thBt the eeD ^D.es 
JJ“! h be take “ ' n th 0»Mregate or added 

Snw B r a • f 8ppeal ,ay ' A 

demon was arrived at by Mr. Justice 
Holmwood and Mr. J a8 t;, e I m9In in the 

ThiL AbdU \ EhaUk V - BmpeTOr (2 )' In 

lrl r' M h0 ? Ver ' Buknandan Singh v. 

JnX* I (3 Mr ' 0arndDff and M r . 

JDst.se same to a different oon.lnsion 
and the eonstrn.tion whiah they pla.ed on 
- h words of clause (3) of section 35 of 

Wint tX ,BdDr0 L C ° de> on whi,h tb0 

w vr_ j rDf ' wa8 subsequently adopted 
Mr. Jnatise Ooxe and Mr. Jaatiae Nalini 

• 1 * 9 

• ‘ # . 

Vli 16 0- ”■ «■ »«. IS 0. L. J. 

8?7? 17 Iad ’ Ca8 ' ® IS « W 0- W. N. 72, 13 Cr. L. J. 
fff 17 Ind ' 0a81 17 0, L. J. m, 13 Cr. Is, J. 

A 


Rtujiu Chatter jea in the case of iris Sheikh v' 
Emperor (4). Those learned Jadge9 express¬ 
ly stated that thsy did not think that 
the matter need be referred to a Fall Bench 
baaause it appeared that Mr. Jaetiae Imam, 
who was a party to the deaision in Abiul 
Ehalek'i cate (2), was also a party to the 
decision in Suknanian Singh's cue (3). 

We may add a reference to the aasea of 
TtiUi Bam v. Emperor (i) and Quruiahag' 
Ramv, Emperor (6) in both of whiah the 
decision in Abdul Khaltks case (2) was 
dissented from. 

Oar view accords with the present surrent 
of authority. 

The result is that this Rule must be 
discharged. The petitioners who hava bsen 
admitted to bail must surrender and setve 
out the remaining portions of their sentencas, 

*> p - Rule dischargei. 

(4) 19 Ind. Cos. 610,40 0.631,11 Or. L. J. 251s 
17 C. W. N. 825. 

(6) 18 Ind. Cas. 679, 35 A. 151, 11 A. L. J. Ill, 14 
Cr. L. J. 119 . 

<01 43 Ind. Oas. 250, 8 P. L. J. 135; 3 P. L. W, 
249; 19 Cr. L. J. 93. 
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LAHORE HiGH OOtJRT. 
Criminal Rivision Petition No. 925 
Of 1921. 

November 19,1921, . , 

Present: —Mr. Justice Broadway. . 
Muiammat MALAN—Oomplauamt 
PlTlTIONKR 
versus 

MAKHAN SINGH and others -Accused — 
. Respondents. 

Criminal Procedure Code (Act V of 1898) 1 .. 

«9_Diwrt. l.,d-Ua,L2 ’ d 2 Jf- 

exercise jurisdiction—Revision. f l to 

Where a person makes an application .m.s» „„„ 

Iw b 4 ■ -° f thB Cr . imina * Prooe< lore Code alleging 
that he is in possession of the land in auuitim .it • 

tho duty of the Magistrate to decide whether or not 

he is or hna been recently in actual possession. The 

more fact that tho revenue records show tw 

holding is joint is not sufficient to *top\he ^wuir^ 

ooutamplated by section 145 of the Code Inll 

ceodings under this seotion it is inoumbeut oi 
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MILAN V. ilAKBAN SINGH. 

Magistrate to examine the parties and to take 
evidence, [p. ti$, col 2 .] 

Section 145, C riminal Procedure Code, applies to a 
case where the dispute is between ^o-sh ire**3, each 
claiming to be in possession nf the disputed land to 
the exclusion of the others; sib-s*cfcioa b • does not 
render the section inapplicable to acase in which the 
parties are jointly entitled to the land in question, 
[p. 6«, col. 2 ] 

Where a Magistrate refus°s to take action under 
section 145 of the Criminal Procedure Code, merely 
on the ground that the parties are jointly entitled to 
the land in question a High Court has jurisdiction 
to interfere in revision where such irregularity has 
been committed. 

PetitioD, under section 439, Criminal Pro¬ 
cedure Code, for revision of an order of the 
Magistrate, First Class, Kacur, District 
Lahore, dated the 11th Jnne 1921. 

Lala Daulat Ram, for the Petitioner. 

JUDGMENT.-On the 25th of April 1921 
Muiammat Malar, widow of Tbakar Siogb. 
filed an application in the Oonrt of a Magis¬ 
trate, First Clara, Kasnr, nnder eeotion 145, 
Criminal Procedure Cede. She alleged that 
her hnsband had died some three years ago 
leaving him surviving a son and herself; that 
since the death of her basbacd she bad been 
in possession of her hnsbaod’s property and 
that her son bad died abent U years ago. 
She farther alleged that certain reversioners 
of her bosbaod were interfering with her 
and that they had forcibly taken possession 
of her bnebaDd’s property, and that 6he 
feared for her life, The Magistrate made 
a summary erqniry and then passed an 
order on the 10th May 1921, holding that 
the dispute between the parties was as to 
certain joint lands left by the hosband of 
Muiammat Malan who woold not allow tbe 
opposite F&U? 1° cultivate, and that this 
dispute had assumed such proportions that a 
breach cf tbe peace was imminent. He 
accordingly directed the iesue of notices to 
tbe oppesite party calling npon them to file 
their written statements with regard to tbe 
actual possession of tbe land. On tbe 11th 
June 1921 written statements were put in by 
four of tbe opposite party. In these state¬ 
ments they claimed to be entitled to tbe 
land in que6tior, allfgirg that Mummmot 
Malan had re married and further alleging 
that tbe hhata was joint. Upon this the 
Magistrate recorded the statement of Mu * 
lammat Malan who stated that she bad been 
in possession of the latid in question for 
ma - years aDd that she did not know 
Trbetnw? there bad been any partition of the 


joint holding but that the various joint 
owners had held separate portions of the 
joint, bolding for tbemcelvas, each one being 
in actual possoision of a definite portion. 
Without any further erqniry and without 
taking the statements of the opposite party, 
the Magistrate dismissed the application, 
holding that section 145, Criminal Procedure 
Code, was not applicable to disputes for 
possession of joiot land. Againet this order 
Muiammat Malan has come up to this Court 
under section 439, Criminal Procedure Code, 
through Mr. Daulat Ram. 

It has been contended that the order of 
the Magistrate is entirely wrong and that 
he has failed in tbe exercise of his jurisdic¬ 
tion. After hearing Counsel I am of opinion 
that this contention is oorreoi. Muiammat 
MalaD dearly alleged that she was in posses-' 
sion cf the land in question and tbe object of 
the proceeding was, or ought to have been, to 
ascertain bow far her allegations were correct, 
»«., to deoide whether or not she was or bed 
been recently in aotoal possession. The mere 
fact that the Revenue Records showed that, 
tbe bolding was joint was not sufficient to 
stop the enquiry contemplated by section- 
145, Criminal Procedure Code. In Dgatoappa 
Bcigundu Patti, In re (1) it was held ibat, 
in proceedings under this section, it was in- 
oumbent on tbe Magistrate to examine tbe 
parties aDd to take evidence. Id Baijnath 
Marrnri v. IF. S. Street (2), it was held 
that tbe mere foot that there may be a 
joint title to land wculd not prevent the 
application of section 145. To tbe same 
effeot is the decision in Boswta Kumari 
Daii v. Mcheih Chandra Laha (3), where it 
was held that section 145, Criminal Pro¬ 
cedure Code, applied to a case where tbe 
dispute is between eo sharers, each claiming 
to be in possession of tbe disputed land, to 
tbe exclusion of the others and that eub- 
section (5) to section 145 did Dot render that 
section inapplicable to a case in which tbe 
parties are jointly entitled to the land in 
question, In Dl.ani Earn v. Bhola N-th (4) 
it was held that, alt br u. h the provisions of 
this Chapter could not be arplied to joint 

(I) 29 Ind. Cas. flfi; 17 Horn. L. B. 8>2| 16 Cr. L. J. 
48 i. 

t2; 34 lnd. Cas. 971; 20 C. W. N. 5‘8i 17 Cr. L. J. 
251. 

<8) 19 Iud. Cas. 641; 17 C. W. N. 9M; 14 Cr. h, J, 
269; 40 C. 9S2. 

(4) 23 P. R. 1902 Cr.; 136 P. L, R, 1902, J 
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possession of joint property, tbe Magistrate 
bad acted with grave irregularity in not 
acquiring into tbe question of possession. 
In tbe present ease tbe Magistrate has some 
to no Coding on the question of actual posses¬ 
sion, but, merely because the Revenue Records 
showed the holding to be joint, has refrained 
from exercising his jurisdiction in this 
matter. Velayudi Kone v. Narayana Kone (o) 
and Maruianayakam Pillaiv , Mohammad Box* 
then (6) are authorities for holding that this 
Coart ha9 jurisdiction to interfere in a ease 
where each irregularity has been committed, 

I accordingly set aside tbe order of the 
Magistrate and direct him to take up these 
proceedings anew, to examine the parties ae 
reqaired by law and to allow Mueammat 
Malan to prove her allegation that she had 
been in actual possession of tbe land. 

z, x. 

Older set aside, 

i v 

(5) 31 Iod. Cas 645; 2 L. W. 1203; 18 Cr. L. J. 789. 

(6) 31 Ind. Cas. 32* 17 Or. L. J. 217. v 


JUDGMENT.—The petitioner—a writer 
constable at Darjeeliog—was aonviated 
tinder seation 29 of tbe Poliae Ast (V of 
1851). 

He obtained leave for six months and it 
is said that a year’s leave was due to 
him, After the expiry of the period of 
hie leave, be applied for an exteneioD. 
He same down to Oalaotta to get money 
from a Bank in whiah he bad deposited 
hie savings. He had to wait here for tbe 
Direator’a meeting vrhioh was pat off from 
time to time and he astordiogly applied 
for an extension of his leave. He was 
asked to submit a mediaal aertifisate. He 
represented that be was not ill bat was 
detained in Calanttafor the business mention- 
ed above. He was then aalled upon to 
join bii appointment, and went baok. 

He had to settle bis affairs in the Bank at 
a considerable eaerifi.e. It is stated that he 
had Bs. 2,000 dae to him and he had to 
settle it for Rs. 1,100, For a person in 
his position it was, no doubt, a great hard¬ 
ship. 

Tbe question is, whether the petitioner 
bad reasonable eause for overstaying hie 
leave. 


OALOUTTA HIGH COURT. 

. OeuiHAL Rev sion Case No. 712 os 1920. 

AogustSl, 1921. 

Preient -Justice Sir N, B. Ohatterjea, Kt., 
and Mr. Jnetiie Oumimr. 

- JAGADISH CHANDRA BOSE- 

Petitiomsk 

versus 

EMPEROR— Opposjtc Party. 

Police Act (V ol 1861J, s. 29 —Overstaying leave by 
Police Officer—Reasonable cause . 

A police constable after the expiry of the period 
ft hie leave applied for an extension of bis leave 
•cu-which he was asked to submit a medical certifi¬ 
cate, He represented that ho was not ill but was 
detained to settle his affairs in a Bank. Ho waa 
•then called upon to join his appointment, and went 
baok. Ho was, thereafter, convicted under sec¬ 
tion 29 of the Police Act for overstaying his leave: 

Held, fchafc,^ in the circumstances of the ea*e, tho 
■petitioner did not fail without reasonable cause to 
pP 01 ^ himself to duty on the expiration of his leavo 
tod that the conviction was not sustainable. 

Mr. K, N. Ohawihury and Baba Probodh 
Ohaitorji, for the Petitioner, . 


Without laying down what sonstitutes 
reasonable sense under sestion 29 of the Ast, 
it sannot be said that in this ease the 
petitioner failed without reasonable oause 
to report himself to duty on the expiration 
of his leave. 

In these siroumstanses, we think that the 
eonvietion of the petitioner under sestion 
29 of tbe Polise Ast and the soDtense 
passed upon him must aeeordingly be eet 
aside. The petitioner will be diasharged 
from bis bail-bond, 

J. r, 

Conviction at atide . 


Indian oases. 


IJiZ AL1 RHa* 0. IMFEBOR. 


[1&2 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No. 135 of 1921. 

September 5, 1921. 

Pretent Mr. Daniels, J. C. 

Qati EJAZ ALI KHAN—Acc.sid 

tertut 

EMPEROR THOrOH PRATAB CHAND 
—Complainant. 

Criminal Procedure Code (Act I’ of 18P8J, >.476 
— Order undcr t uhethcr cpen to revision —Order 
against icitncbs , vhether can be passed—Penal Code 
(Act XLV of 1660, 1(5, 4t6. 

F An ord*r passed under section 476, Criminal Pro- 
cedure Lode, by a Civil Court is r.ot appealable and 
iB not open to revision under sections 4:5, 438 of 
the Criminal Procedure Code. 

Thakur Vast* v. Emperor , 22 Ind. Cas, 1C0I; 17 0. 
C. 2.*; 15 Cr L. J. 2*7, followed. 

No revision lies againet an order of a Civil Court 
directing a prosecution for an offence uuder section 
19*, Indian Penal ( ode. 

An order under section 476, Criminal Procedure 
Code, for prosecution for an offence under section 
465, Indian Penal Code, can be passed also against 
a person who is not a party to the civil suit, e. g. t 
a witness. 

Oanga Ram v. Emperor , 42 Ind. Cas. 927r 40 A. 24; 
15 A L. J M7; 19 * r. L. J. .56; Iranian Dinkar Kelkar 
v. Emperor t 51 Ind Cas, 257: <3 B. 300 at p. 510, 
50 Bom. L. R. 995; 50 Cr L J. 435; Rajlumar Singh 
y. Emperor , 57 Ind Cas *87: 1 P. L. J. 298; 16 Cr. L. 
J. -3. ( ; 3 P. L. W. 3*. followed 

Govinda Ljer v. Rex , £0 Jr.d. Cas. 824: 42 M 540; 
9 L. W. 452; 56 M. L. J. 446; VO Cr. L. J. ?4\-. (1919; 
M. W. N. 45P; 26 M. L. T. 92 yF. B >, not followed. 

Revision against sn order of tbe Snbordi- 
nate Judge, Mobanlalgaoj, Lucknow, dated 
tbe 26th July 1921. 

Mr. H. 0. Dult, for (he Applicant. 

JUDGMENT.—This is an application for 
revision of an order passed by a Civil 
Court under teotion 476 of tbe Code 
of Criminal Procedure, direotiog tbe prose- 
•nticn of tbe applicant for offences under 
eeations U5 and 465 cf tbe Indian Penal 
Cede. 1 should, in any case, bereluotant to 
interfere in this ease as, although tbe order 
complained of was passed on tbe 26th Joly 
last, tbis application is not presented until 
tbe last working day before tbe vaoaticn 
when its admission would involve tbe pro¬ 
ceedings in the lower Courts being stayed 
for at least a month end a half. J have 
also no materials on wbisb to sot as the 
eppliraticn is cot ascampaniud by a certified 


copy of the order complained of as required 
by Rale XXIX B of the Rales of Practise 
of this Court. No explanation of this foot is 
given in this application, but it is stated by 
tbe applisant’s Counsel that be presented an 
appeal (o the District Judge wbisb was 
rejected on September 3rd, The applicant’s 
legal adviser should have known that no 
app-al lay to the District Judge from an 
order passed nnder section 47b of tbe Code 
of Criminal Procedure, and in any ease there 
was nothing to prevent his obtaining a copy 
of the order passed by the learned Subordi¬ 
nate Judge. Even an application for revi¬ 
sion is not entertainable nnder tbe provisions 
of sections 415 and 438 of the C"de of 
Criminal Procedure. [T/»aAur Dan v. Er.psror 
(1)1. 

Even assuming the correctness of the 
uDoertified copy put in by tbe applicant, no 
revision aonld possibly lie against the order 
directing a prosecution for an offenae nnder 
section 195, Indian Penal Code, Tbe 
ground on which tbe application is pressed 
in regard to the cffeDce nnder section 465 
of tbe Indian Penal Code ie that tbe appli¬ 
cant was not a party to tbe civil suit, but 
only a witness, and reliance is placed on a 
Fall Benoh ruling of the Madras High 
Court in Qoiinda I\.er v. Bex (2). The vitw 
taken by the Madras High Court is not 
assepted either in Allahabad, Bombay or 
Patna, as may be seen from the following 
cases among otters :— Gar.ga Bam v. 
Emperor (3).Truman Dmkir Kelkar v. Emperor 
(l), Ba.kumar Si r ‘Oh v. Emtercr (5), 'ibe 
last decision was that of a Bench pre¬ 
sided over by fcir Edward Obamier, who 
was then Chief Justice. I agree with the 
view taken in these cases as against tbe view 
taken in Madras. 1 aoccrdiDgly rejest tbe 
present application. 

Application rejected, 


J, p. 

• * « i. i 

(1) 22 Ind. Cas.lOOli 17 0. C. 25i 15 Cr. L. J. 
217. 

(2) 50 Ind. Cas. 824; 42 It. 540; 9 L. W. 422; 3tf 
M.L.J 443; 2 J Cr. L. J. 344; (1919) M, W. N. 159; 
26 M. L.T.9MF. B.) 

3. 42 Ind. Cas. 927; 40 A. 24; 15 A. L. J. 817| 
19 Cr. L. J. 15. 

(4- 51 Ind. Cas 257; 41 B, 300 at p. 310j 20 Bom. 
L. R. 9.8; ;0 Cr. L. J. 431. . 

15) 37 Ind Cas. 417; 1 P. L. J. 29S; 18 Cr. I, l 
135; 3 P. L._W. 33. 
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MOHINDKi BBVU'l V, gyPSROft. 

CALCUTTA HIGH COURT. 

Crimik*!, Revision C»se No. 977 of 1920, 
Janaary 5, lv21. 

Pretent: —Mr. Justice Bsaahcroft and 
Mr. Jnstio® Ghnse. 

MOHENDRA BHUMlJ and others— 
PE71TIOBEB8 
vtrttu 

E M PEROR—0 ?po?its- Party. 

Criminal Procedure Co le (Act Y of I81f*A «. 1*0, 
11S, 406— Order of Additional District Magistrate, 
whether appealable to District Magistrate. 

An appeal lies under section 406 of the Criminal 
procedure Code to the District Magistrate against 
an order of an Additional District Magistrate under 
section HR of the Code, made in a proceeding under 
section 110 of the Code, [p. 70, ool. 1.] 

Revision against an order of the Additional 
District Magistrate, Midnapore, dated the 6th 
October 1920. 

Babn Bir Bhutan Duff, for the Petitioners. 

Babn Manmatha Nath Mukheres, for the 
Crown. 

JUDGMENT. 

BiiCflCROir, J.—The petitioners before 09 
were direited to give seaurity for their 
good beheavionr under seation 118, Criminal 
Proeednrs Oode, by Mr. Mannooab, tbe Addi¬ 
tional District Magistrate of Midnapore. 
Mr. Mannooah bad been dnly appointed, 
under seation 10 (2), Criminal Proaedare 
Code, to be Additional District Magistrate 
with all the powers of a District Magisrate 
under the Oode. Tbe petitioners appealed 
to the District Magistrate who refased to 
hear tbe appeals cn the ground that they 
la; to tbe Sessions Jndge. The petitioners 
then obtained the present Rale calling on the 
District Magistrate to show saaee why be 
should not hear the appeals. 

There is no question that the District 
Magistrate was [mistaken in saying that 
an appeal lay to the Sessions Jndge. The 
Sessions Jndxe, of course, has do appellate 
powers in the ease of a person ordered 
to give security for good behaviour. The 
only appellate authority is the District 
Magistrate. The question is, whet' er ses- 
tion 406, Criminal Proaedare Code gives him 
appellate powers in the case of an order 
made by an Additional District Magistrate. 
In terms it undoubtedly does, unless an 
Additional District Magistrate is included 
ip the words "the District Magistrate.” 


M 

For the pstitioners it has been argued 
that the Distriot Magistrate is a distinct 
parson with spesial powers given by the 
Code, whereas an Additional District Ma- 
gistrats is merely a Magistrate of the 
first class on whom the special powers of 
a District Magistrate have been conferred 
by the Local Government. 

We have been referred to various sec¬ 
tions of the Code having reference to the 
powers and duties of a District Magistrate, 
from which, it has been argued, the con¬ 
clusion i9 to be drawn that tbe term 
"District Magistrate" does not in all cases 
include an Additional District Magistrate. 
I do not think any nsefal purpose will 
be eervsd by referring to those sections 
as in many of them it is an open ques¬ 
tion whether the provisions of section 10 
(2) would not make the particular section 
applicable to an Additional District Magis¬ 
trate, and, farther, sections which deal 
with the administrative or executive da- 
ties of the Distriot Magistrate will not be 
any snra guide to the solution of tbe ques¬ 
tion before us. 

An argument for the pstitioners which 
may bs noticed is that the words ’other 
than tbe District Magistrate” were inserted 
in section 406 expressly to cover the oa3B 
of an Additional Distriot Magistrate, other¬ 
wise they are unnecessary, for, on general 
pricoipler, a District Magistrate could not 
hear an appeal from his own order. "It 
in, at tbe came, time conceded that an 
Additional District Magistrate may exsraide 
appellate powers under this section. I do 
not think this argument conclosive, far 
even if the words "other than the Dis- 
triot Magistrate" were omitted, the earns 
difficulty might arise, though the argument 
against the petitioners would possibly be 
strengthened by the omission. 

Oa the other hand, it is argusd that the 
Additioaal Distriot Magistrate hat con¬ 
current jurisdiction with the District Ma¬ 
gistrate and it is contrary to fundamental 
principles for one Oonrt to sit in appeal 
over a Court of cononrrent jurisdiction, 
and that section 435 gives U3 a gaide. as 
by that section tbe Distriot Magistrate 
has revisional powers only in the aase of 
orders of an inferior Court, which term 
conld not include the Court of tbe Additioaal 
District Magistrate, 
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Tbe latter argoment does not help us, 
lor appellate powers are Dot necessarily 
subject to tbe same limitations as revi¬ 
sions! powers. The former argument is 
attrastive, bot not sonslnsivc: appellate power 
most depend on tbe words of tbe Statute, 
wbish being plain in themselves moet be held 
to have their ordinary significance nnle?s snob 
a sonstrnstion leads to a result slearly son- 
trary to the intention of tbe legislature. Now, 
it sannot be said that it would do so in 
view cf tbe Foil Bensh desision in Nabu 
Sardar v. Emperor (1). It was there desided 
that tbe powers given by sestion 125 were 
not limited in any way, and though tbe cor¬ 
rectness of that desision may be open to 
doubt, it interprets the law for this Provinoe, 
and if, by tbe operation of that sestion, a 
I ietrict Magistrate san question on (he 
merits an order of tbe Additional District 
Maaistrate, bring a Court not superior to his, 
there is nothing anomalous in bis being 
empowered to eit in appeal over that 

officer. 

It might seem unnesessary for the peti¬ 
tioners to press their point in view of tbe 
fast that tbe Dietrist Magistrate tan 
interfere under sestion 125, Bot tbe fast 
that tbe Distrist Magistrate has the power 
does not dispose of the matter, for, under 
section 125, it is a matter within his 
discretion, whereas if an appeal lies under 
seotion 406, tbe Distrist Magistrate is bound 
to hear it. 

In my opinion, there is only one person 
who tan be the Distrist Magistrate. Conse¬ 
quently, though an Addititonal Distrist Magis¬ 
trate may have all his powers he is a 
“Magistrate other than the DUtriot Magis¬ 
trate ” within the meaning of sestion ' 06 
of the Code, and consequently an appeal lay 
to the Distrist Magistrate, I would make tbe 
Buie absolute and direst the Distrist Magis¬ 
trate to heir tbe appeals. 

Ghosf, J.-l agree. 

J. P & B, N. 

Buie made obsolvte. 

( 1 ) 34 C. 1; 11 C. W. N 25; 4 c. L. J. 428; 4 Cr. 

I J. 89P; 1 M. L T. tt8 iF.B.). 
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LAHORE HIGH COURT. 
Cbimisal Revision No. PC 9 or 1921, 
December 8, 1921, 

Freient : —Mr. Just os Abdnl Qidir. 
RAM CHAND— Acjdsid—P imiONEB 

ter tut 

EMPEROR—Respoxdest. 

Penal Code (Act XLV of 18«0), x. 174— Failure to 
attend in obedience to order of public tenant—Order 
by Cantonment Sfagistrate requiring agent of bungalow 
to attend before him, whether offence. 

Petitioner, who was the agent of a bungalow in 
a Cantonment, was, by a vei bal order, required by 
the Cantonment Magistrate to attend his'office in 
connection with the acquisition of bungalows for 
military purposes. Petitioner failed to obey this 
order and was conrioted under seotion 174 of the 
Penal Code : 

Held that there was nothing to show that the 
order was one which tho Magistrate ismed in his 
capicityasa Magistrate, or which he was legally 
empowered to issue or which the petitioner was 
legally bo ind to ob.'y, and that, therefore, the peti- 
tioner could not be convicted of an offence under 
section 174 of tbe Penal Code [p. 7 1 , col. <?.] 

Case reported by the Sessions Judge, 
Jullondnr, with his No. 10J G of tbe 13th 
June 1920. 

FACTS.—The petitoner, Ram Chand, is an 
agent of bungalow No. 10 in Jullundnr 
Cantonment. Tbe Cantonment Magistrate 
wished to eee the agents of various bungalows 
in eonnestion with tbe proposed arqoisition 
of bungalows for military purposes in 
accordance with orders received from Brigade 
Head-qnartere. He aoiordingly ordered 
tbe petitioner to attend bis office on 30th 
June last. This order was given by the 
Cantonment Magistrate to tbe Btnar 
Ohowdbary, Abdul Ghafur. Tbe latter 
stated that, in obedience to this order, be 
went to call the petitioner, who, however, 
told him that he eoold not attend tbe 
Cantonment Magistrate’s office that day hut 
would do so the following day, Tbe 
petitioner admitted bavirg reepived tbe order 
but stated ihbt be understood it war in 
connection with bungalow No. 10 and be 
had to go and are come repairs in burgalow 
No. 21, The Cantonment Magistrate in 
his jedgment stated that his order was a 
verbal one, bot it would appear that he 
wrote on a slip of paper and ordered the 
Chcwdhary to produce before him at odco 
the agents of bnrgalows Nos. 9 and 10, 
and on this clip cf paper the Chovtdhary, 
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reported that the petitioner stated that he 
coaid not tome that day, bat woald do 
so the fallowing day. The Cantonment 
Magistrate's order wa«, therefore, commuoi- 
cated verbally. The Cantonment Magis¬ 
trate thereupon wrote an order on the 
same slip of paper directing that gnmnnni 
should ieace on the petitioner under 
section 174, Indian Penal Code, to attend 
at once. The snmmons was accordingly 
issued on the petitioner, with the result 
that he was convicted and sentence! 

The Cantonment Magistrate in awarding 
the sentence considered that “an exemplary 
punishment was called for as the lanlords 
in Jullundar Cantonment were a most 
truculent lot and required a few lessoos 
to teach them the error of their ways.” 

GROUNDS.—Though, in my opinion, 
the petitioner may have been very remiss 
cod wantiog in courtesy by not complying 
at once with the order of the Cantonment 
Magistrate, I cannot see that he bai 
committed any offence under section 174, 
Indian Penal Code. The question is, whe* 
ther the Cantonment Magistrate, Dot sitting 
as a Magistrate, wac legally competent.to 
order the petitioner to attend hia office and 
whether the petitioner was lsgally bound to 
attend in obedience to that order. The 
proceedings of the Cantonment Magistrate 
appear to have been eomewhat irregular 
atd I dj not think that he wa<* legally 
competent to require the attendance c,f 
the petitioner on a matter abich bad 
notfcicg to do with him a? a Magistrate. 
From his judgment it would appear that 
he sent for tbe petitioner because it was 
essential that he should see at once the 
ftgents of various bungalows in connection 
with the proposed acquisition of bungalows 
for military purposes in accordance with 
the orders received from Brigade Head¬ 
quarters. He was presumably aoting in 
his capacity as the Secretary of tbe 
Cantonment Committee • when he issued 
the order to tbe petitioner to attend at onee, 
but I greatly doubt whether he was legally 
competent to issue rush an order and 
wbeiher the petitioner was legally bound to 
attend his office in obedience to that order, 

-}* therefore, forward the case to the 
High Court with the recommendation that 
the conviction and sentence be set aside 
•a illegal; rTbe'Bne has been realized, 
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Lala Fakir Ohand, for the Petitioner. 

ORDER.—I entirely agree with the view 
taken by the learned Sessions Judge. It 
is certainly ro^ shown that the verbal 
order oracnontcated to the petitioner 
through Abdul Ghafur wii an order which 
the Magistrate issnsd in hie capacity as 
a Magistrate, or whieh he was legally 
empowered to iccne or whieh the petitioner 
was legally bound to obey. The eonvietion 
of tbe petitioner under section a 74. Indian 
Penal Code is, therefore, set aside aod- 
he is a.qnittsd. Toe fine, if already paid, 
will be refunded. 

z. K. 

Ooniiction i:t aside. 


CALCUTTA HIGH COURT. 

OxmiaaL Retisioi No. 3 OF 1921. 

Marsh 10, 1921. 

Fretent Mr. Jnstiee Teunon and ’ 

Mr. Justice Ghoee. 

LiKSHAN BOR and oraiae—2»o 

Partt—P xmioeiKB , 

verms 

NARANARAIN HaZRAHand othim— 
1st P.hvr—Ot*P'9iT« P*r;i«s. 

Bengal Tenancy Act (VIII of & £9, suh-sce. 

(B) — Disobedience of order of Collector—Collector^ 
whether competent to direct prosecution— Penal Code 
(Act XLV of lb 6 ") % 8 . —Criminal Procedure Cede 
(Act V 0 / 1^93! 193, 476, order for prosecution 

under, 

Where a Collector, acting under tbe provisions of 
aeoliou 69, sub-section 18 ), of the Bengal Tenancy 
Act, makes an order prohibiting the removal of 
certain orops and the order is disobeyed it is com¬ 
petent to him to aot under the provisions of seotion 
195 or seotion 476 of the Criminal Prooedure Code, 
and to direot a prosecution under seotion i #8 of the 
Indian Penal Oodo in rospeot of the disobedience to 
hia order, [p. 72, col. ].] 

Bkba zitaram Baner,ee t for tbe Petu 
tioners. 

JUDGMENT.—In this case it appears 
that tbe Sub-Divisional Officer of Oontai, 
as a Collector, acing under the provisions 
of section 69 of the Bengal Tenancy Act, 
sub section (3), made an order prohibiting the 
removal of certain crops. The ease against 


72 INDIAN OASES. • [1922 


MAHtJiNAU VANC.TEAYaR t). SOLI V1NEATRATAB. 

tbe petitioners is that they dieobeyed the 
raid rrder and their proreeotien under the 
previsions of sesticn 188 of the Indian Penal 
Ood has assordingly been directed. 

Tbe sontention of the petitioners is that 
eestion 189 of the Indian PeDel Code is not 
applicable to the fasts alleged and that they 
should be dealt with, if at all, under the 
Code of Civil Prosedure, Order XXXIX, 
rule 2. 

In the sase reported in Ohandi Charan Qiri 
v. Gadadhar Prodhcn (1) it has beeu held 
that tbe prceeedings of a Collector acting 
under the provisions of sections 69 and 70 of 
tbe Bengal Teneney Act are of a Civil nature. 

Bis Court is, therefore, ore of eivil jnrisdic* 
tion and, in tbe absence of any spesial bar, by 
virtue of eestion 141 of tbe Code of Civil 
Procedure, the procedure provided in that 
Code would appear to become applicable. 

In support of the contention advanced on 
behalf of tbe petitioners etress is then laid 
on the decision of this Court reported in 
Ohandrakanta De, In the matter uj (2). 

But, as is apparent from sub-section (2) 
of section 69 of tbe Bengal Tenancy Act, 
the primary purpose of orders made urder 
that' section is to prevent breaches of the 
peace and we cannot suppoee that for tbe 
eacotion to such orders tbe Legislature intend* 
ed to rely or solely to rely on the provisions 
of tbe Code of Civil Prcoedure. Without, 
therefore, seeking to lay down that tbe pro* 
visions of the Code of Civil Procedure, Order 
XXXIX, are inapplicable, we must bold 
that it is competent to tbe Collector in such 
esses to act under tbe provisions of section 
195 or section 476 of the Code of Criminal 
Prosedure end to direct a prosecution under 
section 188 of tbe Inditin PtDal Code in 
respect of alleged disobedience to bis order. 

The Role is accordingly discharged. 

b. N. 

Rule discharged. 

(1) 44 Jnd. Cos. 177; 45 C. 836; 22 C. W. N. 165; 27 
C. L. J. 316; 19 Cr. L. J. 173. 

12) 6 C. 446; 7 C. L, J. itO; 6 Jnd. Jur. 412 ( 3 Ind. 
Dec, (n. s.) 2S9. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 775 of 1P20. 

(Criminal Revision Petition No. 648 
of 1920.) 

- July 26. 192!. 

Present Sir William Ayling, Kt., 
Offisating Chief Justice, and 
Krishnaswami Rao. 

MAHAJANAM VENOATRAYAR- 
Complainaht—Petitioner 

tenut 

KODI YENKATRAYARamd cthers- 
AccnsED— Re»po»id*st*. 

Criminal Procedure Code (Act V of 189RJ, Ch. XII, 
/». 2*0 —Facts disclosing offence triable by Sessions— 
Tiial by Magistrate for lesser offence—Dismissal of 
complaint—Compensation, grant of, legality of . 

The facts appearing in evidence constituted .an 
offence under peel ion 467 but the Magistrate, 
regarding it as one under eection 465, Indian Penal 
Code, proceeded undor Chapter XXI of the; 
Criminal Procedure Code and not under Chapter 
XVIII and dismissed the complaint awarding com- 
pensation to the accused under section 260 of 
the Code: 

Held , that as the Magistrate did not proceed 
illegally in trying the accused for the lesser offence, 
he did not acting illegally in awarding compensa¬ 
tion, when he found the accusation to be frivolous 
or vexatious, [p. Id, col. J.] 

Petition, under sections 435 and 439, 
Criminal Procedure Code, and sestion 107, 
Government of India Aet, praying tbe 
High Court to revise the order of the 
Court of fc'essior, North Areot Division, 
in Criminal Revision Petition No. 18 of 1920, 
presented against an order of the Sab- 
Divisional First Class Magistrate, Tiruvanna* 
malai, in 0. C. No. 12 of 19*0. 

Mr. 5, E . Sankara Aiyar % for tie Peti¬ 
tioner. 

Mr. T. Narosimha Aiyangar , for the 
Aeauied. 

Mr. J. 0. Adam , Pcblie Prosesutor, for 
the Crown. 

ORDER.—In this siee a eompenea* 
tion erder under eestion 250, Criminal 
Procedure Code, is attaoked as illegal. 

It is argued that the faots appearing 
in 6vidense sonstitute an offense under 
eestion 467, Indian PeDal Code, whish is 
triable only by a Sessions Court, and that, 
in eonsequenee, the Magistrate bad no 
jurisdietion to aet under eestion 250, Orimi* 
nal Prosedure Code. Io our opinion, th* 
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offenee/dieeloaed was one under ae.tion 467, 
bat the Magistrate undoubtedly regarded 
it ae one under sestion 465, Indian Penal 
Code, (whiflb he had jurisdietion to try), 
and ipeeifieally refera to the latter eeetion 
in hie order. Does the former fast affeat 
the legality of his order of aompensatior. 
We think not, The Magistrate undoubtedly 
proieedad under Chapter XXI, Criminal 
Procedure Code, and not under Chapter 
XVHI and King-Emperor v. Aggan U) 
ia jlear authority for holding that if the 
•aae bad ended in a aonvietion, that aon- 
yiation would not be illegal merely because 
the offeDoa aommitted really fell under a 
more serious eeition and was not one 
wbiah the Magistrate was aompetent to 
try. Applying the line of reasoning adopted 
in that judgment to the present ease, we 
thick it moat be held t.hat, as the 
Magistrate was not prosseding illegally in 
trying the aaeused for the lesser offense, 
be was not aating illegally in awarding 
aompensatian when he foond the aoansation 
to be frivolous or vexatious. Two eases 
have been cited for the petitioner. Of these 
Emperor v. Ohhaba DoUang (2) is easily 
distinguishable, for, in that ease, the 
Magistrate was eertainly aoting under 
Chapter XVIII and passed his order of 
dieeharge under eeition 209. The other 
Bait (Hat) Bun* v. Qanga Bahai (3) is the 
deaision of a Single Judge and the judg¬ 
ment leaves it doubtful whieh offense the 
Magistrate aonaeived himself to be enquiring 
into. We do not think there are any 
grounds for interference and we dismiss this 
petition. 


H. C. P. 

J. r, 


Petition diimisted. 


m 24 M. 67B[ 2 Weir 699. _ 

(2> 39 Ind. Cas, 803; 19 Born. L. B. 60; 18 Or. L. 

J ’ (8?46 Ind. Cas. 290; 40 A. 815; 16 A. L. J. 4S6; 
19 Or, L. J. 706. 


PATNA HIGH COURT. 

Criminal Revision No. 333 Of 1921, 

Oitober 28, 1921. 

Preient •_Justioe Sir John Rueknill, Kr. 

PANCHU OHOUDHRY— P*tit:o«b 

certut 

EMPEROR—Opposite Pariy. 

Evidence Act (I of 1972;, «. 118— Examination of 
child witness-Mode of testing its capacity -Criminal 
Procedure Code (Act V of 1898;, «. 342-Pro- 

centre. 

When the evidence of a child of tender yeara 
is adduced the Judicial Officer should, for the sake 
of precaution, ascertain, as a preliminary measure, 
by means of a few simple questions, whether the 
intelligence of the child is such that (whether 
sworn or not) it is capable of giving testimony 
which is patent of credit, and it is dosirable that 
something should, at the commencement of the 
record of the evidence of a witness of this 
character, he entered to show that such a test 
has been in fact made, although it is not 
obligatory under ths law to do so. [p 7\ col. 2.] 

Where an accused is undefended the Tribunal 
may point out to him the elements of the evidence 
adduced against him which seems in his own 
interest to demand his explanation, but where an 
accused is defended by a legal practitioner a 
Tribunal ought not to enter upon a lengthy ex¬ 
amination of an accused person, [p. 75, ool. 2.] 

Criminal revision against an order of the 
Sessions Judge, Mongbyr, dismissing the 
appeal of the petitioner against an order of 
the Assistant Sessions Judgs, Mongbyr, 

Mr. K. P. Jagancal, for the Petitioner. 

The Assistant Gjvernment Advoeate, for 
the Crown. 

JUDGMENT,—This was an application 
in Criminal Revieional Jurisdiction made by 
one Panshn Ohaudhry who was eonviated of 
rape by the Assistant Sessions Judge of 
Mongbyr on the 25th of April of this year, 
and was sentenced to two years’ rigorous im¬ 
prisonment. An attempt was made to raise 
before me arguments based upon the general 
merits of the ease and also as to the natnre 
of the aentenee. I have read through very 
•arefnlly all the evidence and the learned 
Judge’s judgment and, although the Asses¬ 
sors did not think that the evidenee for the 
prosecution was altogether reliable, I am 
bound to eay that I eannot see any ground for 
thinking that the learned Judge has some 
to wrong deoieion, nor do I thidk that, as¬ 
suming as I do, his deaision wks right, the 
eentenie was in any way too severe, 
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The point?, however, upon which I was 
partitnlarly addressed were two in number. 
Toe first of these was with regard to the 
procedure adopted by the Jadge in connec- 
tion with the reception by him rf the 
evidenre of a small gitl who, it is raid, was 
an eye witness of the occurrence. In order 
to understand this point whiih has been 
urged, it, is necessary, very shortly, to refer 
to the circumstances under whioh, it ie said, 
that the offense took plate. 

The complainant was a young married 
woman about 18 or 20 years old who was 
engaged in oompany with two little girls, 
aged about 11 and 7 respectively, in eoraping 
up grass in a glade in the middle of a thick 
field of Rabar, she wasse : z 2 d by the accus¬ 
ed, a young man of about 20 or 22, who, 
pushing her on the ground, had connection 
with her notwithstanding her attempts to 
posh him off. The two little girls stood by 
frightened and in tears, and saw it all. I 
need not detail what took plaie afterwards 
or the circumstances nndsr whish the com* 
plainanttold what had taken place to persons 
whom she subsequently encountered, because 
those oiroumstanses era not really material 
with regard to the immediate point under 
consideration. The Assistant Sessions 
Judge, in soming to the d'oision which 
he did, relied very materially npon the 
evidence of these two children as corrob na¬ 
tion of the story whioh wee told in Court by 
the complainant herself. In the case of the 
elder irirl he writes at the foot of her deposi¬ 
tion : 'Explained to the witness in Hindi and 
admitted by her tc be oorreot. I believe 
this witness understood woat wa9 aek*d of 
her and gave the answers recorded fairly 
intelligently," With regard to the younger 
girl, however, he doe9 not make any com* 
ment beyond the formal ono: ' Explained to 
the witness in Hindi and admitted by her to 
be correct." It is dear from the judgment that 
the Judge doe3 rely upon the evidence of both 
these children aod, therefore, I think, it must 
be presumed that, iu doing so, ha must have 
felt satisfied that both the ohildren were 
capable of giving intelligent and intelligible 
evidence, although they were of tender 
years. It is admitted that what l.e wrote 
at the foot of the deposition of theelier 
child was sufficient to indicate that her 
evidence was capable of being recoived and 
that it wai adequate tor any purposes neces¬ 


sary. Whether or not he accidently omitted' 
to make a similar entry on the deposition 
of the younger child 1 do not know; but I am 
inclined to think that it was probably 
aoc dental. - However, it is argued before me 
that the omission to record any statement of 
the kind indicated is one which vitiates the 
proceedings and makes it necessary that there 
should bs a new trial. I have been unable 
to find any authority, nor has aDy dear 
authority been pointed out to me, which 
woald justify me iu coming to any such con* 
elusion. I should like, however, to point out 
that it is undoubtedly cf very great import* 
anc9 that when the evidence of a child of 
tender years is addaced ths Judicial Officer 
should, for the sake of precaution, ascertain, 
as a preliminary measure, by ra9an3 of a few 
simple question*, whether the intelligence of 
the child is such that (whether sworn or not) 
it is capable of giving testimony which 
is patent of credit; and it is certainly deair* 
abls that something should, at the commence* 
ment of the resord .of the evidence of the 
witness of this character, be entered to show 
that each a test ha3 baen in faot made. It 
may, of coarse, tarn out in the coarse of the 
examination at the trial that the teat has 
baen a fallacious one and that the evi* 
deuce which the chili gives is not intelligible,, 
and in such a case, of coarse, it is always 
open to the Jadicial Offiier to say, at any 
s’age, that he c*un<>t accept the evidence, 
whioh the ohild ie giving. Oj the ct ier,- 
hand, I do not fi id that there is any tbmg 
obligatory imposed by law upon a Jadge 
definitely to make on the record any endorse¬ 
ment cf hia own view a9 to a child's, capa¬ 
city, and when, as in this case, he has clearly 
relied upon the evidence giver, it would be 
absurd toengge3t that he could have been 
other than thoroughly satisfied bq to the 
•apacity of the child to give intelligible 
testimony. I observe that in these depositions 
there seems no dear indication as to whe*. 
ther either of the children was .sworn or 
affirmed or neither. But it seems to ba a* 
o umoo practice to omit to note what Ine 
taken plaie with regard to the taking of an 
oaih or the making of an affirmation. I 
omnot, therefore, fc‘iiuk that, under the 
circumstances shown ia toie case, the/e ie 
ft!jy ground for interference in Rivisioaul 
Jnrisito’.ioQ oo this peiufc. 1 have been 
referred to the ca3ee of Sheikh bdkir v, 
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Emperor (1), Bhani Earn v. Emperor (2), 
f t,t Santal v. Emp*ror (3) and Queen- 
Empre" v. Lai Sahai (4). Bat all that they 
may, in my opinioD, seem substantially to 
ahow ii that it ic important that, in some 
W6y or other, it should be oUar that the 
Jndge baa eatisBad himself that the chili 
whore evidence has b;en taken before him 
is capable of giving evidenae of an intelligi¬ 
ble nature. 

Tbeseecnd point is a very small one. it 
19 suggested that the examination wbioh 
was made of the ac«used in the Sessions Court 
after the alose of the proseaution under the 
provisions of seat oi 342 of the Cole of 
Criminal Proaedure w.s not in accordance 
with law. On the groand that it was 
inadequate, I am Dot prepared, witbnnt 
very aonvinaing authority, to say that it is 
well open in Revuioral Jurisdiction of 
this Court to enquire into the scffiaienay 
of the examination which has been made 
under the station. Indeed, it is freely ad- 
mitted that it is impossible to lay down 
any very definite bard and fast rule and 
my own view is that this Court would 
not enquire, in Revisional Jurisdiction, into 
any suah sufficiency, exaept possibly in 
very exceptional and special oiroumstanaes. 
Here 1 have looked at the examination 
wbiah was made both in the Committing 
and in the Trial Courts. It must be re¬ 
membered that the aaeused was defended 
by a legal practitioner and that every 
thing whieh roald be urged on bis be¬ 
half was urged. In the Committing Court, 
the aeaueed was only asked ono question 
whieh was as folio we: "Did you foroibly 
outrage Rudia Ohamarin in the Rahar 
field” P The answer was, 'No. I did not 
do any thing." In tie Trial Conrt tois 
Statement was read over to him and he 
was then asked if be wished to add any 
thing to that statement. His answer was 
that he wonld file a written statement. I 
•annot, I think, in these airoumstanees say 
that in this oa«e this wr.s insufficient or 


(1) 110. W.N.61t4Cr L. J. 412. 

12) 31 lnd Cas, 1005; 33 A, 49; 13 A. L. J. 1072; 
18 Cr L. J. ^29. 

• (3) 6 1 lnd. Cas. 703; 0 P. L.J. 147; 2 P. L. T. 
268; 22 Cr. L. J. 417. 

. t4) 11 A. 103; A. W. N. (lSi9i 05; 6 lnd- Dec. 
(h. i.J‘645. 


that it showed any special airanmstacae 
whiah would justify any interference by 
me. It can easily be seen that if- it 
it to be said that a Judicial Officer must 
ask this cr (hit question or this or that 
series of questions under the provisions of 
section 342 of the Code of Crimital Pro¬ 
cedure, the practical effect of the working 
of that eectinn could be criticised in rs- 
visional applications on every possible ca- 
casion. I can well understand that, where 
an accused ia undefended, the Tribunal may 
well point out to him the elements of the 
evidenae adduced against him which seems 
in his own interest to demand his explana¬ 
tion but where an aeouved is defended 
by a legal practitioner it would be. 1 think, 
altogether impossible to expect or desirable 
to contemplate a Tribunal entering upon 
a leDgthy examination of an aconeed person 
which might easily develops into a recount- 
ir.g of the history of the whole ease or 
iDtc, what would be far worse, some sort of 

cross-examination. 

For these reasons, I, therefore, think that 
this point must also fail and that the appli¬ 
cation must be rejeoted, 
j. p. & p. D. 

Application re.tcled. 


CALCUTTA HIGH COURT. 

OmuiNtL Revision Cask No. 574 
cf 1920. 

July 14. 1920. 

Present -.—Justice Sir N. R. Ohatterjea, Kt., 
and Mr. Justice Cuming, 

ABDUL KADER— Petitioner 
Per tut 

MON MOHAN GOPE—Oeposirx Party. 

Criminal Procure Code (Act 7 of lb9 6 J, »•*. 439, 
6Hi— Fi'tt youthiul offender - Release on probation of 
good conduct—ftecitJiOH.’ 

Accused, ayonngman of 20 year?, who was said to 
be of good character by ono of tho witnesses, was 
for the tirat time ootivioto l of theft ami sentenced 
to two raouhs’ rigorous impri>onm«ut: 

Hd i, on revision, that huviug regard to his yout h and 
character he might bo dealt with undor the pro* 
vuiioas of section 58-* Criminal Procedure Coda , 
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Revision. 

Mr. Aid. Nurul Huq Ohoicdku'v, for the 
Petititioner. 

JUDGMENT.—The peti'ioner ha9 been 
•onvisted under sestion 379, Indian Penal 
Oode, and sentenied to rigorous imprison¬ 
ment for two months. 

The aimed is a young man of 2) years 
of age; and evidently this is the 6rat time 
that be ha9 been brought to the Criminal 
Court. Ooe of the witnesses for the defense, 
a Civil Court Mukbtear, gives him a good 
sbaiaster. 

Having tegard to his youth and aharasier, 
we thick he may be dealt with under the 
provisions of eeetion 5t2, Criminal Proeedure 
Code. 

The learned Distriet Magistrate says that 
no appliaation was made to him during 
the hearing of the appeal that the assused 
should be dealt with under the provisions 
of eestion 562. He has no objestior, bow* 
ever, toaation being taken under that seation 
if that aouree sommends itself to this Court. 

Under the airaumstanaes, in lien of the 
aentenie passed upon the petitioner, we direst 
that he he released on bis en'ering into a 
bond of Rb. ICO (Rnpees one hundred) with 
two sureties for Rs. 100 (one hundred) eath, 
fcr one year, to appear and reaeive 6entenae 
when sailed for and in the meantime keep 
the pease and be of good behaviour. 

This must be done within one fortnight 
after the arrival of this order in the Court 
below. Failing that, the petitioner must 
surrender to his bail and serve the remainder 
of the eenteuse and, in that event, the Role 
will stand discharged. 


J. p. 

fttiUcn ccceficd conciticncUy, 
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PATNA HIGH COURT. 

Criminal Revision No. 520 of 1921, 
December 14, 1921. 

Present :—Mr. Jastiae Jwala Pfaeal. 
BISO RAM and oruiRi—Accoiio— 
Pint.oneri 
terms 

EMPEROR— Oppohitr Party, 

Criminal Procedure Code (Art V of 183*;, 8 * t 145 
253,434 ‘a'— Warrant-case—Discharge—Fresh com . 
plaint—Succession (Property Protection) Act (XII oj 
1840 ""Disputes as to secession of large estates — 
Remedy 

An accused person cannot be tried in several 
Courts on the samo facts, although the complainants 
in the several cases may bo different, [p. 70, col. 2.] 

An order of discharge under section 404 (a* or 
under section 253 cf the Criminal Procedure Code 
in a warrant-case does not prevent the Magistrate 
from taking cognisance of a complaint on the same 
facts if there are new materials before the Magis. 
trate which were not before him formerly, [p, 7P ( 
col. 2.] 

The Succession (Froperty Protection) Act, XIX of 
1841, has a larger scope than section 145 of the 
Criminal Procedure Code and is a more appropriate 
remedy in cases involving disputes as to succession 
in largo estates involving breaches of the peace, 
[p. to, col. J.) 

Criminal revision against an order of the 
Sub-Divisional Offioer, Nawadab, dated 29th 
September 1921. 

Messrs. O. O. Du and S. S Bo;e, for the 
Petitioner. 

JUDGMENT.-—This is an application against 
the order of the Sub Divisional Magistrate 
of Nawadab, dated the 29tb fceptember 
1921,directing the petitioners to besnmmoned 
under eestions 454, 380, Indian Peoal Code 
opon the somplaint of ore Bondi Lai, dated 
the 3rd of September 1J21. 

Bondi Lai was a servant of the late Raja 
of Singer, in the District of Gaya, who died 
in the month cf September 192). The 
petitioners are the servants of the sitter’s son 
of the late Raja, exoept petitioner No. 2, 
who dieelaims all eonsern and is deesribed 
as the nephew of Geno Singh and petitioner 
No. 3 is the brother of petitioner No. 1 Bieo 
Ram. 

It is nndispnted that the petitioners* master, 
Raja Kesho Prasad Narain Sabi, is the legal 
heir of the deceased and is now living in 
Singer. 

The opposite party, Bondi Lai and others, 
slaim to be trnste69 of an idol, to whom it 
is alleged all the properties of the Raj have 
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been bequeathed by a Will exesuted by the 
late Baja. Probate of tbe Will baa been 
applied for and tbe proceedings in connes- 
tion therewith are still pending, R»ja 
Keebo Prasad Narain Sabi has entered saveat 
in those proeeedinge aod disputes tbe Will. 
Tb8 dispute between the parties has naturally 
led to an attempt on their behalf toeeizj 
possession of the properties, and consequently 
the several usual iriminal proieediDgs under 
the preventive seetions of the Oode of 
Criminal Procedure, namely, 107, 144, eta., 
have been instituted. Papers of some of 
these proiseding9 have been handed over to 
me by the learned Counsel on behalf of tbe 
petitioners:— 

(1) tbe aomplaint lodged by one Mathura 
Prasad, servant, of the trustees, against the 
petitioner Bibo Modi and others whiah was 
disposed of by tbe order of tbe Sub*Divisional 
Magistrate of Nawadab, dated tbe 17th 
May 1921. That order is in the following 
words:— 

"Mistake of law. Sestion 448." On the 
27th of May 1921 the Magistrate ordered "to 
return tbe keys to Bieo Modi tbe person from 
whom they were taken." 

(2) - On a aomplaint of Bundi Lai, the 
present aomplainant, against Baja Kesbo 
Prasad Narain Sahi and others, tbe order of 
'the Magistrate'of the 1st of February 1921 
.’vt'as: “i do not think that there is a fear of 
' the breaah of the pease now." 

(3) In a oase instituted under seotion 
107 of the Oode of Criminal Prosedure, at 
' the instanae of Bundi Lai, aomplainant v. 

• Baja Keiho Praiad Narain Sahi, on the 1st 

of April 1921 tbe Magistrate passed the 
following order:— 

“The main reason for apprehending a 
breaah of the peace was the aonlinuante of the 
aolleations on behalf of the 1st party and 
(Bondi Lai) and attempts on their behalf to 
possess themselves of tbe Kutsherry. As 
to tbe aolleation, as ( have remarked in 
another order, they are only authorised to 
represent tbe estate in pending suits, and 
on these grounds I have refused to return 
the Zemindari papers to them. As to the 
Kutsherry and its contents it has been 
attached for the purposes of the ease into 
which I inquired on the 1st January. 
There is, therefore, no fear of a breaeh of 
the peace, Proceedings dropped and accused 


dissharged nndef sestion 119, Criminal 
Prreedure Code.” 

(4) In a proceeding started at tbe instance 
cf Raja Kesho Prasad Narain Sahi as peti* 
tioner, tbe Magistrate resorded the following 
order on the 17th of January 1921: "There 
are two portions in the order complained 
against (1) with regard to tbe Kutsherry, 
and (2) with regard to tbe residential 
portion. With regard to (1) the let party 
(Bundi Lai and other tenants) are said to 
have instituted a probate case and the 
opposite party have entered a caveat. 
This matter might, therefore, await disposal 
of tbe probate application and both parties 
prevented from doing anything with regard 
to tbe Kutchetry until that application is 
decided. As regards tbe second point, tbe 
Sub-Divisional Officer says that the second 
party are at present in actual possession 
of the inner apartments and so may be 
left in possession until the District Judge 
on the probate application otherwise holds. 
Call upon tbe first party to appear on tbe 
25th January why an order in tbe above 
terms should not be passed ; call for record 
and ask Sub Divisional Officer to stats 
whatever observations he has to make on 
tbe grounds of motions aod on the above 
remarks. Bd. B, N. Roy, A. D. M." 

Tbe parties were heard and the 

Magistrate resorded hie. order on the 25th 
January 1921. That order gives tbe 

history of tbe diapute between the parties, 
and it ie needless to quote the entire 
order, except the oonoluding paragraph, 
which runs as follows:—"As the Diatrict 
Judge's decision in the probate case will 
settle the dispute, the petitioner clearing 
out if probate is granted on proof of the 
Will or the opposite party clearing out if 
the Will be not proved to be genuine, 
it ic best for the Criminal Court to await 
such decision and not disturb the itatui 
quo ante. I accordingly set aside the Sub' 
Divisional Officer's order and direct, under 
section 144, that the petitioner be permitted 
to live in the inner apartment whioh baa 
been found to be in his possession, that 
the Kutsherry be kept locked and both 
parties be prevented from having access 
to anything contained in any of the 
apartments appertaining to it, that the 
Thakurghar or temple in the outer court' 
yard be kept open only for any one to worship 
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and that a Polios constable be deputed at 
the expanse of the petitioner to sea that 
the above order ii given effect to nntil 
the deiieioo of the probate matter, on 
resaipt of whiih the Magistrate will cinse 
coraplianie with such deoi-aon. It isexpeoted 
that such decision will ba givaa within 
two months. Return reiorde at onoe to 
Sab D visional Officer.” 

So far bask as the 1st of January 1921, 
a complaint was lodged by one Raj Karan 
Singh, servant of Bandi L»l, the person 
complaining against the present petitioners, 
charging them with having entered the 
aourtyard of the Thakurghar at Singer 
and of having broken open the lock of the 
room in whioh were kept the collection 
papers belonging to Patwari B.-ni Lai and 
of having removed the artioles belonging 
to the eomplainant’e master from other 
rooms of the building. The aoansed were 
summoned under sestions 454 and 380, 
Indian Penal Code. A 9 the Sub-Divisional 
Officer of Nawadah bad held loaal enqairy 
into the eae?, be reported to the District 
Magistrate to hsve the aase made over to 
some other Magistrate for trial. Aoaordingly, 
the aase was made over to the Sab-Divisional 
Offiier of Gaya. 

On the 19th July 1921 a petition was filad 
on behalf of the then aomplainant, Raj Kiran 
Singh, detailing the several ariminal eases 
whieh arose b3tween Raja Ke9ho Prasad 
Narain Sabi and the trustees and the 
•omplaints relating to the properties of 
the deceased Raja aDd stating that 
those eases were all decided in favour 
of Raja Kesho Prasad Narain Sabi, and 
that there was no likelihood of the 
witnesses depcsing in favour of the oom- 
plainant, Consequently, he sought permis¬ 
sion to withdraw from the proaesution. 
The Snb'Divisional Offiier refused to aet 
upon it on the ground that he had no 
power to permit withdrawal of a warrant* 
ease under eeetions 360 and 45Indian 
Penal Code. He, however, grantel time 
to the petitioner to move the 
Magistrate for withdrawing the 
Aoaordingly, the oomplainant, 

Singh, filed a petition next 
Court of the Sub Divisional 
repeating what he 
petition and adding 
opposite party (petitioners) 
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into possession of the entire Singer estate 
and all the raiyott are on their side," and 
that the charge against the petitioners was 
brought at the instance of Bnndi Lil who 

it stems has no concern with the estate and 
has bean trying to oost the real maliki 
from the possession,” and that the aaee 
W99 of a tivil nature. The petition was 
directed to he pnt np before the latter 
offiser who recorded the following order: 

This is a aomplaint ease. The petition 
19 allowed. To the Sab Divisional Officer 
for disposal.” 

Oq reseipt of the order of the Distriat 
Magistrate, the Sab Divisional Magistrate 
reoorded the following order on the 2nd 
of August: Seen the petition filed before 
tie Diefriat Mogi«trat8 and the latter's 
order dated the 25:h Jnly 1921 passed 
therein. A warraut-oaae cannot l» with¬ 
drawn without the permission of the Distrist 
Magistrate. The aase will proeeed. Summon 
witnesses for 18th Angnet 1921 

On the vSth Angn«t 1921 the Sub- 
Divisional Officer of Goya examined three 
witnesses: (1) Mr. RenbeD, the Sub- 
Divisions! Officer of Nawadah, (2) Rai 
Karan SiDgh and (3) Beni Lai, and 
adjourned the case to the let of September, 
on whioh date a petition was filed by 
Gangs Prasad, Bondi Lai and others, who 
claimed to be the trustees of the pro¬ 
perties and master of the oomplainant Raja 
Kesho Prasad Narain Sahi, alleging that 
the complainant was gained over and 
praying that they may be allowed to 6tep 
in bis shoes and continue the prosecution, 
This petition was naturally rejeoted, as third 
parties could not be allowed to intervene. 
The Magistrate observed that the applicants 
may file a petition of complaint of their own 
if they like before a proper Court, Forther 
hearing of the oase then took place, and 
on the next day the Magistrate passed an 
order discharging the aioused on the 
groaDd that the complainant had gone 
back upon his deposition which he bad 
made before the Sub-Divisional Magistrate 
of Nawadah and now stated that he had 
no personal knowledge of the facts. The 
case was not likely to remit in a conviction. 
He, however, remarked that the trustees 
might, if they like, file a fresh petition 

The eaee was accordingly 
the accused persons dii« 
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case, 
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day in the 
Magistrate 
had said in the first 
that the aooused 
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•barged under section 53, Orimioal Prose- 
dure Code. 

Astiog upon the suggestion cf the 
Magistrate, Bandi Lul, one of the tra^ee?, 
filed a fresh complaint before the Sab- 
Divisional Officer of Nawadab, giving the 
circumstances in whisb the first proseoation 
failed and the assumed were discharged. 
Tbe Magistrate heard both the parties 
npoD the question as to whether this wa3 
a proper ease in wbiah the complaint 
9 oold be entertained. He passed his order, 
overruling the objeetions of the accused 
petitioners, and diresting them to be 
summoned under sestions 454 and H80, 
Indian Penal Code. The maia ground 
npon whisb the Magistrate has passed his 
order summoning the aosused is, that the 
order of discharge passed by him in the 
former ease dated the ‘2nd of September 
1921, did not debar him from summoning 
the aooused, and that sestion 403 cf the 
Code of Criminal Procedure does not apply 
to it inasmuch as the explanation to that 
Bed ion saves an order of discharge of the 
fttonsed Tbe complainant, Raj Karan Singh, 
applied to withdraw the oase but the Magis¬ 
trate would not permit the complainant to 
withdraw the case until he was directed by 
the . Dietriot Magistrate to do so. Tbs 
District Magistrate's order of the 21et 
July was obviously a permission to with? 
draw the complaint and whatever the 
Views of the Magistrate might have bsen 
on tbe 29th of August that he wae Dot 
booDd to carry ont his order, he did 
accept it on the 2nd of September when 
he actually permitted the complainant to 
withdraw tbe prosecution. 

Now, if tbe order of the Magistrate was 
wrong, the firet complaint has not been 
properly withdrawn, and in that case he 
should have proceeded upon the complaint 
the seizin whereof had been withdrawn from 
bim and was banded over to the Sub- 
Divisional Magistrate of Gaya. If, on the 
other hand, the order of* wi.hdrawal is a valid 
one, it oonid only ba passed nnder section 
494, read with section 495, of the Code of 
Criminal Procedure, for so long as the first 
ease did not validly terminate the Magistrate 
had no right to ptart prosecution on the 
jame fasts at the instance of any other per- 
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son. An accused person cannot be summarily 
tried in several Courts on the same facts, 
although the comolainants itf tbs several 
aa'.es may be different. I will, therefore, 
assume, for the purposes of thi3 case, that the 
order of discharge of the 2od of Seotembar 
passed by the Magistrate was a valid one. 
True it is that an orJer of discharge under 
section 494 (a) or under section 2»3 in a 
warrant-case does not necessarily prevent the 
Magistrate from taking cognizance of a com¬ 
plaint on the same facts, but an order of 
discharge cannot ba set aside and prosecution 
started afresh unless there are n9w materials 
before the Magistrate which were not before 
him formerly, opon those materials there is a 
possibility of a oooviotion of the aftiused 
persons. 

I have, therefore, carefully considered the 
history of tbe litigation and the complaint 
pititions which virtually are based npon 
the same facts. The Sub-Divisional Magistrate 
of Gaya had already examined three witnesses 
on babalf of the prosecution. Only a few 
more witnesses out of those named in 
the complaint petition were not examined, 
Bsni Lai, Patwari, whose Jailas ooutaioing 
collection papers were said to have bten 
looted by tbe petitioners, was already 
examined before the Magistrate. Now, 
having the evidence before him, the Magis¬ 
trate was of opinion that there wae 
no likelihood of tbe prosecution resulting 
in tbe conviction of the accused. The fuot 
that the comolainant was won over did not 
prevent the Magistrate from goiDg on with 
the proseoation in a • warraut-oase, bnt the 
Magistrate was evidently of opinion that the 
evidnnoe laid by the pro6etntion was not 
sufficient to sonvist the aconsed persons. 
The opinion of the Sab-Divisional Officer of 
Gaya, expressed on the 2ud of September, 
was one formed npon the estimate of the 
evidence then produced before him. In the 
present complaint before the Magistrate 
nothing has been said in the oumplaint 
petition that there is a shaoee of giving 
batter evidence. On the other hand, the 
present complainant, Bandi Lai, has definitely 
stated that he was not an eye witness ti the 
occurrence. Therefore, npon the oamplaint 
that has now been lodged before the 
Magistrate it wae obvious that the Magistrate 
wae not justified in summoning the ' accused 
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perions. The statement of Raj Karan Singh, 
•ontained in the petition of the 23th of July 
filed before the District Magistrate, that all 
the properties appertaining to the R»j is in 
possession of the petitioners’ master, Raja 
Kesho Prasad Narain Sabi, has not been 
•ontroverted in the present somplaint petition. 
If that is so, it is impossible to conceive that 
a ease under seotion 380, read with seetion 
454, Indian Penal Code would lie. The 
dispute between the parties is one relating to 
the sueeession of the estate of the late Raja 
of Singer. The proceedings under the 
preventive seetions of the Code of Criminal 
Procedure all terminated in favour of the 
master of the petitioners and these proceed- 
ings arose out of a dispute as to the posses¬ 
sion of the Garb and the Thakurgarh which 
is the subject-matter of the present oomplaint. 
The District Magistrate more than once has 
held that the Criminal Court is not the proper 
forum where the dispute of suoh a nature 
between the parties can be decided. No 
breach of peace has occurred, nor was it ever 
apprehended. No riot has taken place. 
Raja Kesho Prasad Narain Sabi has managed 
somehow or the other to be in possession of 
the properties and be can be ousted only in 
the course of law, This was pre-eminently 
a fit case for invokiog the aid of the salutary 
provisions of Act XIX of 1841, known as the 
Act for the protection of moveable and 
immoveable property against wrongful 
possession in cases of successions, and which 
I for brevity sake oall the Curator’s Act. 
The title of the Act is significant, that is, 
the object of it is to protest the property 
appertaining to an estate of this kind in case 
of a dispute as to succession. The death of 
the Raja took place only three months ago, 
and an application under the Curator’s Act 
could be made within six months of the death 
of the late Raja. That Act in some respects 
stands in a similar position to section 145 
of the Code of Criminal Prooedure with 
respect to certain specified properties, 
whereas its scope is larger, inasmuch as it 
embraces all properties, moveable and 
immoveable, and once for all it settles the 
right to bold possession of the property 
summarily directing the other disputants to 
seek their remedy in a proper Court, and 
unlees that were done the danger to a 
breaoh of the pease will not be satisfactorily 
solved with respect to the estate in question. 


[1M2 

The proceedings are, therefore, quashed, and 
I reoommend that an action under that Act 
be taken. 

P. D. 


LOWER BURMA CHIRP COURT. 

CsiMiMiL Rsvisios No. 315 B or 1921, 
November 24, 1 j21. 

Pretent:— Mr. Justice Pratt. 

NGA ON THI—PrrinoNCR 

ter tut 

EMPEROR— Oppcshb Pahtt. 

Penal Cote (Act Xr.r of MV, *■ 500—Defamation 
— boycott resolution for good reasons. 

For a number of perdoos to meet and resolve not 
to associate with a poraon for Rood reasons is not 
defamation nor does the sending a copy of the 
resolution to the person in question make it defa¬ 
mation. It would be a different matter if a copy of 
the resolution is published. 

Revision. 

ORDBR.—Ninety villagers held a meeting 
and resolved to have no religious assosia* 
tioa in fatore with Moang B/a besause he 
had been exesmmuniiated by the Tegu 
Pongyi and the 41 Sangha ” of his gaing. A 
•opy of the resolution was sent to Moung 
Bya. It was not denied that the somplain- 
ant had been exoommunicated and it seems 
•lear he bad b9en. 

The Magistrate sonvisted the partieipants 
in the meeting of defamation on the ground 
that laymen had no right of ezsommunisa- 
tion. The learned Sessions Judge was of 
opinion that the fast that outsiders were 
sure to hear what took pUie at the meeting 
would amount to publication. 

It eannot be assumed that the passing of 
a resolution must be heard by others unless 
this is proved. * It seems to me that, for a 
number of persons to meet and resolve not 
to assosiate with a person for reasons whish 
I eonsider good, is not defamation, nor does 
the sending a sopy to the person in question 
make it defamation. It would be a different 
matter if a eopy of the resolution had been 
published. There appears to have beea no 
intention to defame eomplainant. Oo the 
evidenoe, I am of opinion no offenoe was 
proved. I set aside the eonvistion and 
sentences. 

it Fc ! 

1 1 
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ALLAHABAD HIGH COURT. 

Fibsp Civil Appial No. 25 op 1920. 
Maroh2, 1922. 

Pretent:— Mr. Jnstise Rafique and 
Mr. Jnstiie Lindsay. 

SHEO PRASAD—Pliiiiuf 
—Appilunt 

vertut 

SRI PAL—Deumdant—Rebpomdint. 

Fravd-- Collusion—Suit to recover money paid in 
■ satiifaction oj fraudulent decree, token maintainable. 

A suit for refund of money paid to the defend- 
ant in. satisfaction of a decree on tho ground that 
the suit in which tho decree wag obtained was a 
false amt and was supported by false evidence, is 
not maintainable in the abaenco cf evidence in 
support of the collusion, [p tj', col. 2.] 

First appeal from a desree of the First 
Additional Subordinate Judge, Aligarh. 

Messrs. Jf. L. Agarwala and Panna Lai, for 
the Appellant. 

Mr. Qirdhari Lai Agarwala, for the 
Respondent. 

JUDGMENT.—This appeal arises ont of 
a suit bronght by the plaintiff-appellant 
for the resovery of Rs 9,500, principal and 
interest, on the following fasts:— 

It appears that one hlutar.mat Sona, the 
widow of Girdbari Lai, was in possession of 
her bnsband s estate after his death, sonsist- 
ing of sertain shares in two villages sailed 
Nagla Aehal and Nagla Paohauni. On the 
ldth September 1888 she exeeoted a deed of 
mortgage in respest of the share in Nagla 
Aehal ,n lien of Rs. 600 in favour of S i 

5l he d * d,D 18P9 « On (he 2lst July 
ftt3( * ^*1, the reverfliooers 
of G'rdbari Lai, exeonted a simple mortgage 
for ns. 2,0 jO in favour of Gaoga Ram. i’be 
property hypotheaated in the eaid deed was 
Nagla Pasbanni. The mortgagors 
left Rs. 692 with Gangs Ram, the mortgagee, 

!° s, i p ‘ v 0n “ ,e i,h 

iaU9 Sri Pa! ened to resover his mortgage- 
moneF. He bronght a suit against Megh 
Raj and the heirs of Sant Lai, the latter 
having died. Banarai Lai had, prior to the 

“ l * “ . Sr * Pal . Pnrabased the share of 
Girdhan Lai in Nagla Artel. He died, 

, a 8 . V ® r, , pr ' or ko tJ)e institution of the sail 
of 8n Pal. Tota Ram and ? heo Prased, as 
his legal representatives, were impleaded as 
defendants by Sri Pal in his mortgige-snit. 
ihe parohasera eontested the suit on the 
ffwwd r among others, that the mortgage* 

6 


money slaimed by Sri Pal had been left with 
Ganga Ram and Gtoga Ram should have 
been made a party and should be made to 
pay. The sontesting defendants did not say in 
so many words that Gaoga Ram had paid off 
the mortgage but they implied by their plea9 
in their written statement that, probably, 
the money had been paid On the 7th July 
1910 a desree was passsed in favour of 
Sri Pal. The sontesting defendants preferred 
an aprml whith w»a sompromised on the 
13th Fibruary,1911. The deores of Sri Pal 
was satisfied. In 1914 Sheo Prasad sued 
the heirs nf Giaga R*m for ths resovery 
of Ri 4,003 wbish he hid paid in satisfac¬ 
tion of the desree of Sri Pal. .The heirs of 
Gioga Ram pleaded payment to Sri Pa! and 
their plea was suasassfal. The slaim of 
Sheo Prasad was dismissed on the 2nd 
August 1915. Toe appeal of Sheo PrAsad 
was al«o unsussessful, Oa the 17th Jane 
1919 the 9nit out of wbish this appeal has 
arisen was brought by Sheo Prasad for the 
resovery of Rs. 4,030, together with iaterest, 
on the allegation that Sri Pal and the heire 
of Ginga Rim had solluded to defraud him 
and hense the money that he had to pay 
to Sri Pal should b» refooded to him. The 
allegatiou of ecllasion waa denied by Sri 
Pal as also the statement that the heirs of 
Ganga Rim had paid him any money dae on 
his mortgage. 

Ten learned Subordinate Jadge decided 
against the plaintiff, holding that there was 
no pr >of to his satisfastioa that Gioga Rim 
or his heirs had paid off the mortgage of 
Sri Pil prior to tie institution of ths suit 
of Sri. Pal. He was also of opinion 
that no silltnion had bean mido oat in’ the 
ease ' 

We think that, on the fasts as stated above 
and in the abiense of evidenoa in support 
of the alleged sollaeioo, the snit of the 
plaintiff is not maintainable. It seems to ns 
that the plaintiff has been the vistim of 
eiranmetanaes and bad management of his 
ease in the former litigation. The faet, 
however re mains that as the sollneion alleged 
in the plaint has not been established the 
mortgage desree of Sri Pal agaiost the 
appellant sannot be ignored or set aside and 
rehef granted to the plaint,? on the gronnd 
that Sri Pal bronght a false suit and gave false 
eviaense to support of his saie. The view 
that iro have takoo ii aapporfted by the 0990 
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of Janhi Kuir v. Lachmi Narain (•)• The 
learned Vakil for the appellant has referred 
to the ease of Tika Earn v. Daulat R^m (2), 
The fasts of that ease were qoite 
different tc those of the appeal before ns. 
In that case it wa9 held that if the non-service 
on the defendant is doe to the fraudulent 
•onduet of the plaintiff in the suit and others 
aetiDg for him whiah has led to a deeree 
against the defendant, aaih decree may be 
eet aside on the ground of fraud. That, 
however, is a very different ease to the one 
before ns. 

The appeal, therefore, fails and is dismissed 
with sosts, ineluding fees in this Court on the 
higher ssale. 

J. P. 

Appeal d'lmis'ed. 

(1) 30 lad. Cas. 7d> ; 37 A. 635; 13 A L. J. 753. 

(2) 4 Ind. Cas 536; 32 A. 14); 7 A. L. J. 74. 


PATNA HIGH COURT. 

Letters Patent Appeal No 24 op 1921. 

Marsh 27, 1922. 

Freienti— Sir Dawson Miller, Kt , Chief 
Justice, and Mr. Justiee Ademi. 

Babu BiSHUN PRAGASH NARAYAN 
SINGH— Appellant 
cersui 

A0HA1B DUSADH and others— 
Respondents. 

Bengal Tenancy Act (Till of 'SS5', «. 52 (a'-£»• 
hanremtnt of renl-Exce « area-intermediate Survey 
Settlement ol land Ly scientific measurement-Etces* 
area over area found in Intermediate Settlement — 
Presumption-Onus—Landlord and tenant. 

The area of a holding was determined by 
scientific measurement at the Settlement of l k 9N, 
and was accepted by the tenant who paid rent accord, 
inc to that area At the subsequent Settlement the 
area was again measured and was found to be in 
excess of that found at that of '89“r 

Held, that the presumption was that the area found 
at the previous Settlement was the accurate area for 
which the tenant was paying rent and that under 
ueetion 2 of the Bengal Tenaucy Act the landlord 
was entitled to the additional reut such as may be 
just and equitable upon the excess area. [p. 84, col. 
i\ p. 86, col. 2 J 

betters Patent Appeal from a deeieion of 

Mr. Jestiw Ross. 


OASES. -[1922 

Messrs. Suit-in Ahmad and Rurnaravan 
Prcsad, for the ApreMant. 

Mr. sped Hohamid Tahir, for the Respond* 
ents. 

JUDGMENT. 

Miller, C. J.—This is an appeal under the 
Letters Patent from the decision of a Single 
Judge of the Court overruling the decision 
of the Soeeial Judge who had affirmed that 
of the A9si°taot Settlement Officer. 

The appellant took proseedings under 
section 105 of the Bengal Tenancy Ait as 
landlord against a large number of tenants 
claiming in some oases enhanosment of 
rent nnder Seation SO of tha Art, aod in 
other oas69 additional rent nnder seotion 
5 1 (a). 

The present appeal i§ oonoerned only 
with the claims under the latter seation in 
xeipeat of land held by the tenants in 
exaess of the area for whiah rent had been 
previously paid by them. In aertain aa9es 
it was found that the tenants had been in 
ooaapation of their holdings since before 
the Survey and Settlement operations of 
1898 and paying rent therefor to the land¬ 
lord. and that the Settlement and Reaord 
of Rights tinally published in Marah 1917 
showed that, although the rent remained 
the same, the area of their holdings was in 
exaess of that for whiah they had been 
paying rent aooording to the previous Settle¬ 
ment. The Assistant Settlement Offisrr 
before whom the aase same, held that in the 
sa 98 S mentioned the landlord was entitled 
to an additional fair rent for the exiess 
areas after making an allowanse of 5 per 
osnt. for probable differenae in area extraation. 
An aopeal by the tenants to the Speeial 
Judge was dismissed. Oa second appeal to 
this Court the ease eame before Mr. Juetiae 
Ros 3 who took «he view that in all euah 
cases, in order to prove that the lands in 
respest of which an additional rent is 
claimed are in exaess of the area for whiah 
rent was previously paid, the landlord mu3t 
show that the area inaladed ia the tenancy 
at its inseption was less than that subse¬ 
quently shown by measurement to be in 
oaaupation of the tenant. It followed from 
this, in his view, that although the tenants 
holdings were proved by seientiSo measure¬ 
ment at the previous Sarvey aod Settlement 
operation made some twenty years earlier, 
to have been loss than that for whiib tboy 
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were still paying the same rent as shown 
by the subsequent Survey, the landlord oonld 
not mover any additional rent in respeot of 
the excess area. For this finding he relied 
npon the decisions in the following eases, 
Gouri Pattra y. B. R. Reily (1), Raiendra 
lal Qoneami v. Okunder Bhutan Gusrnmi (2) 
and Rojkumar tratap Sahau v. flam Lal 
Singh (3). 

With great respeet to the learned Jodge 
I am unable to eonour in the view taken by 
him; on referring to section 52 (a) of the 
Bangal Tenancy Aat it does Dot appear that 
the tenants’liability to pay additional rent 
is limited to oases where the area is in 
exsese of that comprised in the Settlement 
at its inseptioD, but merely to eases where 
the land is proved by measurement to be in 
•xeess of the area for whieh rent has been 
previously paid by him. The section pro. 
vides as follows; 

i( 52 (l) Every tenant shall— 

i°\ ^ * ia ^ e P»y additional rent tor 
all land proved by measurement to be in 
exiess of the area for whieh rent has been 
previously paid by him, unless it is proved 
that the excess is due to the addition to the 
tenure or holding of land whieh having 
previously belonged to the tenure or holding 
was lost by diluvion or otherwise without 
any reduction of the rent being made.” 

The exception in the latter part of this 
section does not apply to the present case. 
By clause (4j of the section the tenant is 
entitled to a reduction of rent in similar 
siraumstances where the measurement shows 
a deficiency in the area of his tenure or 
bolding as compared with the area for 
which rent has been previously paid by him. 
And in the case of some of the tenants the 
Assistant Settlement Officer allowed such 
reductions bat we are not concerned with 
them in the present appeal. Where no 
previous measurement has been made upon 
a scientific baais from whiob the actual area 
of the land held by the tenant can be 
accurately determined and compared with 
the area proved to be held at the date of 
the elaim, no doubt the landlord is confront* 
•d with a more serious problem in proving 



an excess of area, and, generally speaking, 
he could only discharge the burden of proof 
in the ease supposed by ehowing that the 
area of the tenure or holding at its inception 
was less than that subsequently shown by 
proper measurement to be in oocopation cf the 
tenant. Consequently, it was held in Court 
Pattra v. B. A. Reily (1) that the mere fait 
that a measurement made under Chapter X 
of the Bengal Tenancy Act, 1885, showed the 
tenants to be in occupation of lands in 
excess of the areas shown in the Zemindary 
papers and rent-receipts did not necessarily 
prove that the landlord was entitled to an 
additional rent. It is important to bear in 
mind that in that case it was found that 
at no previous time had there been a 
measurement of the lands in suit, and that 
the actual areas let out were originally 
ascertained by guess work without any 
accurate Survey, and it was the areas so 
arrived at that were entered in the land- 
lord’s paper. The Court thought it would 
be impossible, in these circumstances, to find 
that the areas were accurately stated in 
the landlord’s papers. They added that it 
was for the Zemindar to show that the 
lands ware in excess of those for which 
rents were being paid and that to do this 
it was for him to show wbat those Itfnds 
are and what were the terms of the Oxigi. 
na! Settlement and what was the proofs of 
measurement, if any, adopted. This has 
been relied on for the proposition that in 
all cases, even if there has been an Inter¬ 
mediate Settlement, the landlord must go 
back to the inoeption of the tenancy and 
prove what area was then settled. I do not 
think the decision can be held to support 
this view In dealing with the object of 
Chapter X of the Bengal Tenancy Act the 
judgment states that it is to enable the 
landlords and tenants to know their relative 
positions towards one another and not to 
disturb previouely existing relations unless 

th6 f “'tuinated, 

and adds: The Zemindar in this case is 
bound to show how the areas in the w 

with the were ascertained 
and that the r» V att are no* in possession of 

exiess lands and consequently liable to pay 

additional rent therefor." The 8eUlam«nk 

and Re.ord of Rights defines the E 

ship between landlord and tenant in Loui 

including the art» 0 f the holding, 
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for which rent is paid ard \* presumed to 
represent «hat in the relationship between 
thorn nnti 1 the contnry h proved. The 
Settlement in 1898 was mado in the preserce 
of both parties ard accepted without objeeticn 
a* representing tho area f nr which rent is 
paid. Tho effect of such a Settlement wonld 
bo to throw the onus apon the party quo** 
tioning it. in thin oa«e tho torant. to show 
that it did not aciaratoly represent the true 
state of affairs. In the pro»ent oafe. there¬ 
fore, it mn*t be preanmed that the Settle¬ 
ment of 18H8 was correct ard the initial 
ona* oast upon the landlord is discharged. 
The sabeequont Settlement shows an area 
arrived at by the same process of measoro- 
ment to be in excess of that for which rent 
has been previously paid. 

The later decisions which have been 
referred to are based upon the decision in 
Qonri Faitra'* cote (1) ard do not carry the 
matter any forther in so far a* the general 
principle is concerned. In none of them 
was there an Intermediate Settlement by 
which the area could be definitely ascer¬ 
tained. Ra tvlra Lai OofWami v. Ohnnder 
Bhutan Gcswami (2) wag complicate! by the 
fact that the excess claimed hy the landlord 
was alleged by the tenant to be doe to the 
addition of land previoosly belonging to the 
tennre bat lost by dilovion which is not 
the o*te here. In Ra kumar trutap San y 
V. Ram LA SinQh (.5), there was iLtar- 
mediate Sittleroent and, therefore, the 
Original Settlement had to be proved before 
it coaid be shown that the lands were in 
exoessof thoso for which rent was previously 
paid. In the later case of Vurya tnya 
Ohoudhury v. Hatra Gain (4), it was dtfi- 
nittl/ held that it is not in all caseo ncocs- 
sary for the landlord to prove the area cf 
the holding at the time of the inosition of 
the tenancy. It is sufficient for the land 
lord to establish that suoe tie icoeption of 
the tenancy rent has been as.-essed on the 
basis of a certain area and that the tenant 
is in possession of lands not included in that 
area and on which do rent was assessed. 

In the present case the previous Survey 
and Settlement khatiyan were produced and 
proved and from these it appenrs cn com¬ 
parison with the lecent Survey, in which 

W U ind- Cft$. 2 j C. V\ y, iji. 


the method of raaa*urement was the exme, 
that the tenants are holding lands in exsese 
of those for which they were paying the 
same rent sines I fc DS The only point which 
appears to have been urged by the tenants 
on appeal to the Special Judge was tbit 
the Survey measurement* must have been 
inaocurate, an argument wh'ch did Dot 
commend itself to the Special Judge. In 
this rospect I concur with bis view. On the 
fast* proved, I think the appellant has satis* 
fied the burden of proof required by section 
•*>- of the Ast and is entitled to the addj. 
tional rents push as may be just ar d equitable 
upon tho excess areas found by the Assistant 
Settlement Officer. The appeal is allowed. 
Tho decree of Hiss, J., is set aside and that of 
the Assistant Settlement Officer restored, 
The appellant is entitled to his costs here 
and before Rocs, J. 

Aiumi, J.—The appellant in applications 
urdar section 105 read with section 52 (1) 
(o) of the Bengal Tenancy Act claimed 
additional rent in respect of lands in the 
holdings of tho respondents his tenants in 
village Hiramni, which, according to bis 
allegation, were shown by the measurement 
entered in tho Record of Rigbtc to ba in 
excoss of the area for which rent had been 
previously paid by them. He asserted in the 
application that at tbeir icoeption of the 
tenancies the area of the holdings bad been 
determined by measurement with a pole of 
ten cubits. 

Tne Assistant Settlement Officer decided 
that the appellant bad failed to prove either 
actual encroachment or that there was a 
practice of Settlement of land by measurement 
in the estate, and, if there was such a 
practice, how the measure adopted /or 
tbe purpose compared with the preient 
Survey measure. He found, however, that 
the respoedents bad held tbe tenancies from 
the time cf the previous Settlement, tbe 
Record of Rights of which was finally 
published in 18.-8, and that there had been 
no alteration of rent since that year, and 
held that the appellant landlord was entitled 
to additional rent for any excess area found 
on comparison cf tbe Survey area of 1698 
with the area shown in tbe Reoord of Rights 
published in 1917, Therefore, after making 
an allowance of 5 per cent, for probable 
difference in tbe area extraction of tbe 
came field by different pereou at diffeno 
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lime’, he assessed a fair rent in rasiect of the 
execs* area eo found, and granted the applica¬ 
tions to that extent. 

The SDenial Judge, on appeal by the present 
respondents, npheld the decision of the 
Asristeut Settlement Officer, Ending that at 
eaih Survey the area was determined by a 
scientific proeeei and that the eomparison 
gave saffiiient evidenoe of an excess, 

On second appeal the learned Judge of 
this Court has disagreed with the lower 
Cpnrta and has held, baaing hie decision on 
Qouri Pattra v. H. B. Reily (1), Raiendra Lal 
Qoimmt v. Ohundtr Bhutan Qottami (2) 
and Rajkumar Pralap Sahay v. Ram lal 
8injh (3), that in order to show that the lands 
in respeet of whiah an additional rent is 
alaimed are lands held in exoes* of those for 
whiah rent was paid, the landlord must 
prove an exeess over the quantity of land 
inaluded in the tenanay at its inoeption, 
and that the ariterion ie the area of the 
holding at the inoeption of ths tenanay and 
not any intermediate measurement. The 
learned Judge refused to adept the argument 
that the present ease should be differentiated 
from the eases on whiah be relies because 
in the present cafe there wsre two Survey 
measurements in both of which the same 
scientific standard was employed, as be finds 
that there is no authority to sapport the view, 
and no justification in principle to support 
the argnment. 

Now, eeation 52 (1) (a) is perfectly alesr 
in its terms; it provides that "every tenant 
shall be liable to pay additional rent for 
all land proved by measurement to be in 
excess of the area for whiah rent has been 
previously paid by him” and sub-section (d) 
runs: "In determining the area for whish 
rent has been previously paid- the Court 
shall, if so required by any party to the 
Buif, have regard to - 

"(a) the origin and conditions of the 
tenanay, for instanie, whether the rent was 
a consolidated rent for the entire tenure or 
holding...,.. 

"(d) the length of the measure used or in 
lofal use at the time cf th9 origin of the 
tenancy, as compared with that used or in 
local use at the time of the institution of 
the init," 


In the case of Gouri Pattra v. H. R. Reily 
(1) the landlord sought to prove the area for 
whiah rent bad been previously paid by ths 
tenants bv entries of area in hie Z imindari 
papers and in rent reaeipt. There was no 
evidence in that case that there had been any 
measurement of the lands according to any 
actual standard and it was found that the 
areas shown in the Zamindari papers were 
arrived at by guess work. The Court 
rightly held that the areas shown in the 
papers eonld not be accepted. The judgment 
ebowe that it was assumed that the tenants 
bad required the Assistant Settlement Officer 
to have regard to the points mentioned in 
snb-seetion (2). In abseDae of other evidence 
of meaenrement, the Onnrt decided that it 
was for the landlord to show what were the 
terms of the Original Settlement and whether 
it was by any, and if eo by what, process of 
measurement. 

In the ease of Rajendra Lal Goiwami v. 
Ohunder Bhutan Goiwami (2) the landlord 
sought to base the comparison on the area 
shown in the Revenue Survey papers of 
1654, The learned Judges appear to have 
considered that snb-ceation (2) of section 
52 was mandatory, whether the tenants 
required the Court to have regard to the 
origin of the tenancy or not, and held that 
the landlord mast chow that the alleged 
excess ie really an excess over the area of 
the tenure ai originally created. They state: 
"We think the language of sub-section (2), 
danse (a), by referring to the origin and 
conditions of the tenancy ae some of the 
cironmetanies which (be Court ie required 
to have regard to, shows that the expression 
the area for which rent has been previously 
paid’ mmt be understood to mean the area 
with reference to which the rent previously 
paid had been assessed or adjusted." 

The decision in Rnhumar Prata p 8ahay v. 
Bam Lal Singh (3) followed that in Gout* 
Pattra v. B. R. Reily (1) as did the decision 
in Bctan Lall Biiwat v. Jadu Haltana (5) but 
in both of these csseB the landlord sought 
to base the comparison on entries in Z jmindari 
papers and receipts, no scientific previous 
measurement wae 9hown. 

The above ea<en are authorities for the 
prinsiple that where there ic- no good 


(6) 10 0. W. N. 46, 
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evidence of iciectifio meacurement, aasesMment 
cr adjnctment since tbe inception of tbe 
teDanoy tbe landlord will have to prove what 
was the area at tbe origin of the tecaroy, or 
that the lands originally settled were defined 
by boundaries which have been etorcaohed 
opon or that rent was settled at a certain 
rent per bigha. 

In Ra endra Lai Gotuami v. Ohunder 
Bhutan Gositan.i (2) and in Ahbar Ali Mian 
v. Eira Bibt 16) it has been held 
that the words the area for which rent 
has been previously paid” in section 52, mean 
“the area with reference to which the rent 
previously paid has been aieesred or adjusted,” 
and iin tbe case of Durga Priya Ohoudhury 
v. Eatra Gain (4), where tbe District Judge 
baa held that it was neoessary for the 
plaintiff to prove tbe area of the holding at 
tbe time of the inception of the tenancy, 
Sir Aeutceh Mukerjee, Acting 0. J , held 
that the view taken by the District Judge 
was erroneous and that it was sufficient for 
tbe landlord to prove that since tbe creation 
of tbe tenancy rent had been assessed, that 
when rent was last aeeessed the assessment 
was on tbe basis of a certain area and that 
tbe defendants were in possession of land 
on which no rent was astessed at tbe time. 

Now, in the present case, there is nothing 
to show when the tenancies were created, or 
how rent woe assessed, whether tbe rent 
was a consolidated rent, or was assessed, 
at a certain rate per bigha or wbe* 
tber there was any measurement of tbe 
holdings at the ineeption, We have the 
evidence, however, of tbe Record of Rights 
published in 1893 that a oertain rent was 
then being paid for a holding of a certain 
area. During the preparation of the Record 
of Rights tbe holdicg wasmearured scientific¬ 
ally and the area shown in the record was 
the result of tbe measurement, the Settlement 
proceedings were carried on publicly and tbe 
parties may be presumed to have been present 
and to have had every opportunity of object¬ 
ing The rent payable by tbe tenants was 
ascertained and recorded and it must be 
presumed that the tenants accepted that reit 
B8 the rent payable for tbe area as recorded. 
They did not acme forward and prove that 

l6) 15 led. Cub. m, 16 C, L, J. 162. 
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the area recorded was less than the area of 
the holding at its ineeption Tbe entry 
shows that the rent entered there was either 
the rent for the area whish the tenants had 
been paying previous to 1898 or was the 
rent assessed or adjusted after dispute daring 
tbe Settlement proceedings between the 
parties as to the amonnt payable, In my 
opinion, the area shown in the Eeeord of 
1*98 was the area with reference to which 
the rent previously paid by the respondents 
was assessed or adjusted. The respondents 
continued to pay the same rent for nearly 
twenty years and at the end of that time 
in the Settlement cf 1917 it was found after 
scientific measurement by tbe same standard 
that tbe area of the holding for wbioh that 
rent was being paid had increased. I am of 
opinion that, according to tbe clear wording 
of section 52 (l) (a), tbe landlord was entitl* 
ed to additional rent for the land in tbe 
holding* wbioh was not covered by the area 
entered in tbe Record of Rights of 1898. 

I would, therefore, allow the appeal with 
costs and set aside the desree now appealed 
against. 

0- Appeal allotted. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 202 of IS21. 

October i8 f 1921. 

Present Mr. Daniels, A. J. C. 

Muiammat OHANDRA KUNWAR— 
Defend* nt— Appellant 
t unus 

Muiammat RUKM1N— Plaintiff— 
RESPONDENT. 

Hindu Laic—Concubine —H idow — Maintenance — 
Adulterous connection, effect of—Agreement beticeen 
concubine and widow, whether can be enforced — 
Contidcration, none, effect of. 

A concubine who lives with a Hindu up to the 
time of his death is in general entitled to main* 
tenance from his estate in the hands of his widow, 
but this litht does not extend to the case of an 
adulterous connection, [p. 87, col. 2.] 
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Khemkor v. Omiashankar Rnnrhhor, 10 B H. C. 
B. >8 , Xingaraddi v Lak<,h<nnc.i, 26 B. I fi t; 8 
Bom L. B. 6‘7 and Yranduvaodne Rimdas v. 
Yamunabai, I" B, IT. C R 2 9, considered 

If a cononbine’s claim for maintenance under 
Hindu Law fails she caunot fall back on any 
agreement between her and the widow with regard 
to the maintenance, inasmuch as the agreement is a 
mere promise to pay unsupported by consideration, 
fp. 88, col. 1.] 

Appeal from a decree of tbe Third 
Additional District Judge, Lueknow, (at 
Sitapnr), dated 14th Marsh 1921, affirming 
that of the Subordinate Judge, Kheti, dated 
29th January 1921, 

Merer*. A. P. Sen and Basudeo Lai, for the 
Appellant. 

Meser*. Si 0. Jockson, Sntyanand Boy 
and Qirdhari Lai, for the Respondent. 

JUDGMENT.—Tbe queition for deeiaion 
in this appeal ip, whether a woman who was 
living in adultery with a deceased Hindu 
up to the time of hie death is entitled to 
maintenance from hie estate in the hands of 
hia widow. The plaintiff, Mutommai 
Rnkmin, is tbe wife of one Babore Singh who 
is etill alive. She lived for a number of 
years as the eoninbine of Amar Singh and 
was solivirg at bis death. On Amar Singh's 
death bis widow, Hu/ammot Chandra Kunwar, 
the defendant appellant, sueseeded to bis 
estate. Musammat Rnkmin brongbt the suit 
out of whieh this appeal arises, elaiming 
to be entitled to maintenanae under Hindu 
Law and also asserting that the amount of 
that maintenance was fixed at ft*, 30 a 
month by agreement with tbe defendant. 
Both tbe Courts below have deoided in 
favour of her right to maintenance The 
learned Subordinate Judge disbelieved the 
story of the argeemeDt and fixed tbe main* 
tenaDee at Re, 20 a month. She accepted 
this decision and did not appeal. Notbwith* 
standing this, the learned Additional Judge 
held that the agreement was proved, though, 
as ehe had Dot appealed, he could not increase 
the amount allowed by the Trial Court. In 
this Court tbe learned Counsel for the 
respondent baa argued that the connection 
of hit client with tbe deceased cannot prop* 
erly be called adnlterous because the 
huibaud Rahore Singh soneented to her 
being taken into the keeping of the deseas- 
ed. This, however, did not have the effect of 
dissolving the marriage • and the lower 
Appellate Court has expressly foqnd.that.ber 
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connection with Amir Singh was an adalter* 
ous one. 

There is considerable authority for the 
view that a concubine who lives with a man 
up to the time of his deaih is in general 
entitled to maintenance from his estate 
but the only authority for extending this 
right to the case of an adulterous sonneo- 
tioo is to be found in two Bombay cases, 
Khemkor v. Umiathankir Banchhor (1) and 
Ningaraddi v. Lakihmaiea (2). In the former 
case the plaintiff bad actually contrasted a 
marriage with tbe person with whom she 
was living but it was found that the marriage 
was invalid. The judgment is a very brief 
one and the 'point that tbe connection was 
adulterous was not really considered. The 
only authorities referred to by tbe Court 
were two passages in Strange’s Hindu Law 
and West and Buhler’a Digest, respectively, 
neither of which touch the point here in 
dispute. In the case of Ningaraddi v, Likth • 
mitea (2) the only passage in whieh this 
point is referred to is a sentence in the 
judgment of Mr. Juatiee Crowe which 
says : — 

“ There can be no doubt on tbe authorities 
that a oononbine is entitled to maintenance 
though the couoeitiou was au adolteroua 
one, provided that it was of a permanent 
nature." 

No authorities are referred to and the 
only authorities refereed to in the judgment 
of the Court below were the case of Khemkor 
v. Umiaihmkar Banchhor (l) already referred 
to and a case in 12 Bombay High Court 
Reports, page 229 [Vrandaoindai Ramdii v. 
Yamunabai (3) , in which there is nothing 
in the report to show that the concubine in 
qaestion was a married woman. Certain etate* 
meats in modern English commentaries have 
bssn cited for tbe respoudeut, but these state¬ 
ments are all based on the foundation of 
the twn Bombay eases referred to above. 
Mayne,Eighth Edition, page 620, reproduces 
the statement of Mr. Juatiee Crowe in 
Ningaraddi v. Lakihmaiea (2) and supports it 
jo a footnote by refereoae to the eases in 10 
and 12 Bombay High Court Raports Khemkor 
v. Umiaihankar "anchhor (1) and Vranchv tn« 
da i Randm v. Yintunabat (3)] and tn the 
Mitakshara, *i, 1, section 28,1 Strangle Hindu 

(11 10 B H.O. E. 881. 

(2) 28 B 168; 8 Bom. L. R. 647. 

(3) 12 0. H-0. B, 229. ...... 
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Law, page 174, 2 Maooantrhten, page 119, and 
Weet and Bohler.psge 164. (I omit references 
to tbe Dayabhagaaod theAlayokha as irrele¬ 
vant in this ease wher6the parties aregoverned 
by Mitakshara Law). Nodb of these authorities 
■npport the statement in tho toil, The only 
one on which the reapondent'sConnsel was pre¬ 
pared to rely was the passage in the Mitak- 
sbara, Chapter II, section 1, paragraphs 27 
and 28. This sontains a quotation from Katya- 
yanawho, after saying that heirless property 
goes to the King,says that a deduction must be 
made for subsistence for the females. Toe 
•cmmentator expounds this as meaning 
women kept in eoneubinage. There 
is also a referense to maintenance to 
•onsnbines iD a passage sited from Narada in 
paragraph 7 of tbe same Chapter. In neither 
of these passsges is any referense made to 
theoase of a tonsubine living in adultery. 
Now, it is cartainly highly repugnant to 
natural feeling that a widow should be under 
an obligation to provide out of her husband's 
estate fora woman whose sonneetion with her 
husband amounted to a ciminal offense and 
was asontinuiDg injury to herself; and some 
clear authority in tbe Hindu texts would be 
required to justify it. No eosh authority 
can be found. It is argued by the respond¬ 
ent that the fast of adultery being an 
offense under the Criminal Lav is irrelevant 
inasmush as tbe Indian Penal Code is a 
modern enastment, but adultery by a married 
woman is at least as grave an offense under 
tbe Hindu system of law as it is under any 
modern system. In roy opinion, the two 
Bombay eases relied on by the respondent are 
not supported by tbe authorities on wbieh 
they profess to rely and have given an extru¬ 
sion to tbe right cf maintenance wbish is 
not warranted by the original authorities 
If tbe plaintiff's slaim under Hindu Law 
fails she oannot fall bask on the agtesment, 
whish was a mere promise to pay unsupport¬ 
ed by eonsideration. If the agreement had 
been made by Amar Singh in bis lifetime it 
might be suggested that there was eonsidera¬ 
tion for it in the fast of past eohabitation, 
but sueh an ergument oannot be advaneed 
in the oase of a promise made by the widow. 
It has also been suggested that the promise 
might be regarded as a compromise of a 
disputed slaim, but there is no evidence to 
support this view nor has this been found 
by tho Court below, 
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For the above reasons, I allow tbe appeal 
and dismiss tbe suit with costs in all Courts. 
J. P. 

Appeal allowed. 


PATNA HIGH COURT. 

Paivr Council Appsal No. 54 op 1921. 

Marsh 16, 1922. 

Preant: - Sir Dawson Miller, Kt., 
Chief Justice, and Mr. Justice Ross. 

MAHABIR PRASAD TEWARI 
—Appellant 

vtrtui 

JAMINA SINGH a»d another 

— RlSPU* DENTS. 

Limitation Act (IX of IPO-1, s. 12 (3), Seh. I, 
Art 17»— Application for leave to appeal to Bis 
Majesty in Council—Time tequisile in obtaining copy 
of judgment, exclusion cf. 

In computing the period of limitation under 
Article ‘Pv 4 of the Limiration Act in a case of ap¬ 
plication for leave to appeal to His Majesty in 
Council the applicant is entitled, under section 12 
(Hi of tho 1 imitation Act. to deduct the time 
requisite for obtaining a copy cf the judgment, [p. e9, 
col. *.] 

Appeal from a decision of Mr. Jnetise 
B. K. Mollisk, and Mr. Justice Busknill, 
dated the 21st Aoril 1921, reversing that of 
the Sob Judge, Third Court, Patna, dated 
the 31st October 1917. 

Mr. R. Tratad, for the Appellant, 

Mr. P. V. Sinha, for the Rsspondents. 

JUDGMENT. 

Miliib, C. J.-Tbis is an application for 
leave to appeal to his Majesty in Council 
from a deoision of this Court dated the »2th 
April 1921. The judgment which it is sought 
to appeal from is a judgment of reversal and 
the value of the matter in dispute is over 
Rs. 10,000, but the respondents contend that 
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the application for leave to appeal was oat o! 
time. Tbe period of limitation under Article 
179 of tbe Limitation Act, as now amended, is 
90 days for a person desiring to appeal under 
the Civil Proiedare Code to His Majesty in 
Qoaoci). Tbe judgment of this Coart was 
dated tbe 12th April 1921 and the 90 days 
allowed wonld expire on the 11th July. Tbe 
petitioner applied for a eopy of the jadgment 
appealed from on tbe 9th Jaly and did not 
obtain that nntil the 25th and two days later, 
on tbe 27th, the application for leave to 
appeal was filed. It is qaite obvious that, 
if tbe period occupied in obtaining a oopy 
of the jadgment is ex«laded,the spoliation is 
in time. Even if one only excludes the two 
days of that period from the 9th to the 11th 
July still as the application was filed two days 
after the copy was obtained, I thick that the 
application was clearly in time. It has been 
contended, however, by the learned Vakil who 
appears for the respondents that we ought 
not to exclude the period which wae 
occupied in obtaining a copy of the judg¬ 
ment and that section 12 of the Limita¬ 
tion Ait does not apply to cases of appeals 
to His Majesty in Conncil. In my opinion 
this contention is not well foanded. The 
question of whether sestion 1 2 applies to 
applications for leave to appeal to His 
Majesty in Oonnoil has no doubt been the 
subject- of somewhat ccdieting decisions in 
the different High Courts io India but tbe 
matter was considered by the Chief Justice 
and Mr. JnsticB Rafiqne in tbe Allahabad 
High Court in the case of Ram Sarup v. 
Juuanl Rai (1), and the learned Judges 
in that case cams to the conclusion that 
in computing tbe period of limitation nnder 
Article 179 of tbeLimila'ion Act tbe ap¬ 
plicant wbb entitled, under section 12, claase 
(2), of the Limitation Act, to exclude the 
day on which the judgment oomplained 
of waa pronounced end the time requisite 
f« obtaining a copy of tbe decree. They 
arrived at this conclusion on tbe ground 
that section 12, eub sestion (2) of tie Limi¬ 
tation Act was general in ite terms and 
applied to all applications for leave to 
appeal, wbereap, formerly, under the pre¬ 
vious Act, it bad been restricted to appli- 


W 81 lad, Cm, 906,-18 A. L, h 1114, 88 A, 88, 



cations for leave to appeal aa a pauper. 
In my opinion that decision expresses 
properly the interpretation of section 12 
Sub-clau9e (2), however, of sestion 12 only 
deals with obtaining copies of tbe decree, 
sentence, or order appealed from and, 
therefore, does not in terms cover the 
present oase where the time sought to be 
deducted is the time oooapied in obtain¬ 
ing a copy of the judgment. A copy of 
the decree wae applied for sometime bet¬ 
ween the 9th Jaly and the 25th July and 
it does not appear that any farther time 
was ocenpied in applying for a copy of 
the decree. I think, however, that eub- 
section (3) of section 12 of the Limitation 
Act applies to tbe present oase and that 
the time requisite for obtaining a ’ copy 
of the judgment ought also to be deducted 
in cases of application for leave to appeal 
to His Majesty in Council. I think that 
tbe provisions of snb-section (3) are meant 
to apply generally to cases oovered by 
cab section (2) and the reason seems to me 
to be this that if the appeal in question 
is from a deoree then it is generally 
necessary that the judgment on which 
that decree is based should also be obtained 
iD order that the paries may satisfy 
themselves by reference 0 it exactly what 
ile terras are and, further, in order that 
they may, as is provided in tbe Civil 
Procedure Code and under tlje rules of most 
High Courts, file a copy of the judgment 
with tbe application for leave to appeal. 
Under tbe practice in this Court it is 
necessary that a oopy of the jadgment 
from which it is sought to appeal should 
alwayc be filed with the petition applying 
for leave. The Court ioaiets upon that 
because in some cases it is absolutely 
necessary that the judgment itself should bt 
considered, notably incases where the ques- 

‘ion ,B . wbe ‘ hM * substantial question of 
law arises for consideration by their Lord- 
ships of the Judicial Committee. In my 
opinion, therefore, the time occupied in 

? hTrfV ° f J he ought 

to be dedusted m this case. If that ia 

dote, then the application for leave to 

appeal was in time and 1 think a , erti . 

fioate should issue that the case 

plies with the provision, of Zion 

of tbe Civil. Prosedure Code. As 

applmtion- haa bee* oppoied by the 
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spondents, I thick the petitioner is entitled 
to bis eo3t« cf the application. Hearing 
fee 5 gold mohurt , 

Rois, J.—1 agree, 

j. p. 

Order accordingly, 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 26 op 1919. 

February 23, 1922. 

Tretenl :—Fandit Kanhaiya Lai. J. C„ 
and Mr. Daniels. A J. 0. 

SAD1Q HUSAIN— Dkfknlait— 
Appillant 
ter sum 

Khan Bahadur Hakim Mirta NAZIR 
HUSAIN KHAN andoiuiri— 
Plaint.pm—Respondents. 

Civil Prpcedure Cod* (Act V of 1008), 0. /, r. 8— 
Members, some, of community, suit by, if maintain • 
able— Muhammadan Laic— Shia sect-Dedication,proof 
of - User, evidence as to, effect of—Origin of dedication 
unknown , effect of— \\M—Dt dication, partial and 
complete Construction oj document — Trust—Charge 
— Krligiu'i* purpose*, dedication for . 

Where the plaintiffs in virtue of the fact that they 
belong to the Shia sect and perform religious 
ceremonies and other practices on a certain prop, 
erty and the graves of their relations also stand 
on that property sock for a daclnration that the said 
property is xcakf property and the defendants havo 
no proprietary right over any part of that property 
or its income, they are entitled to maintain the soit 
irrespective of the provisions of 0. I, r. 8, Civil Fro. 
cedure Code, [p 92, col. 1.] 

Case-law considered. 

In order to ascertain whether a property ieicalf, 
user may be evidence of a dedication the origin 
of which is unknown, hut it cannot bo substituted 
for it. What is required is an indication that tho 
uakif has divested himself of his proprietary inter¬ 
est in the subject of the tcakj. Besides rases of 
complete endowment there may bo instance.* of less 
complete dedication, in which, notwithstanding a 
religivue d.dication, property descends aud descends 
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beneficially to heirs subject to a trust or charge 
for the purpose of religion, [p. \jf, cols. I &2.] 

Case-law considered. 

Appeal from a decree of the Subordinate 
Judge, Lucknow, dated the 15th February 
1919. 

Mr. Mohammad Ayub, for the Appellant. 

Mr. Haider Husain, for the Respondents. 

JUDGMENT.—The suit out of whioh 
this appeal arises was brought for a declara¬ 
tion that an area of 23 bighas 12 btswat, 
known as the Talkatora Karbala in the 
City of Laeknow, is wahf property, and that 
the defendants have no proprietary right 
over any part of the property or its income, 
and for aDy other ?elief which the Court 
might think just. The Karbala in disoute 
is the principal Karbala of the Shia im¬ 
munity in LutkDOw, being the plase where 

all but a few of their tatias are buried iu the 

• 

Muharram of eaoh year. It contains a 
large vokka mausoleum containing a repre¬ 
sentation cf the tomb of Imam Husain, it 
also indoles two mosques. To the south 
of these buildings is an area of grove and 
•alterable land. Burials take plase by 
permission of the so-9harers on payment of 
a substantial sam, both ineide and outsite 
the enclosure containing the mausoleum. 
The whole •ompound is regarded with 
reverence by the Shia Community. 

The defendants are the successors of 
Khuda Bakbsb, who built and founded the 
Karbala in question in 1817 (1232 Hijri). 
They have defined shares in the property. 
The case of those of them who resisted 
the suit was that they were its owners. Four 
defendants admitted the plaintiffs’ claim 
and several others put in no appearance. 
For one reason or another the litigation has 
been going on since the year 1915. On 
February 15th 1919 the Tr.al Judge held 
the property to be toakf and passed a decree 
in favour of the plaintiffs. The only defend¬ 
ant who has appealed against the decree 
is Sadiq Husain who owns a three-annas 
share iu the properly. The learned Subor¬ 
dinate Judge decided the case without 
hearing aDy of the defendants* evidence and 
this necessitated a remand. Bat fer this 
•ircumstanco the appeal would have b en 
decided a year and nine months.ago. The 
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appeal bas been pressed on two grounds only. 
The Bret is, ibat the mit as brought was 
not maintainable ezeept by permission of 
the Coort obtained in asoordanre with 
0. I, r, 8, Civil Procedure Code. It 
ia common groond that no sneb permission 
was obtained. The seiond plea is, that the 
property is not vakf. 

Tbe rights in virtue of wbish the plaintiffs 
have brought their suit are stated in para* 
graph 13 of tbe plaint, which runs as 
follows 

"That tbe plaintiffs belong to the Shiasect 
and perform religions ceremonies and other 
practices in the kham and pukia compounds 
of tbe said Karbala, and tbe graves of 
their relations also stand there." 

Tbe first ground is common to the whole 
Shia Community of Lucknow. Tbe second 
ground may be described sb personal bnt 
the appellant contends that it is not ,6cffi* 
ciett to give a right of snit. He urges.— 

(1) that tbe allegation made is extremely 
vague and that there is no evidence in 
support of it except the equally vague 
statement of tbe first plaintiff in his evi* 
dense:— 

some deceased relations of mine are 
buried there." 

(2) that it is admitted on both sides 
that no tne can elaim as of right to be 
buried in this plot, 

Burials are orly made by permission of 
the defendants on payment of a fee. 

(3) that it is not suggested that the 
defendants have ever dfme any act which 
might amount to a desecration of graves or 
that they had any intention of committing 
such an act. 

As regards tbe right claimed in common 
with the other Shiae, the appellant’s con* 
tqntion is, that in a case to which 0. I, 
r * £> applies no suit can be brought 
except in accordance with the provisions of 
that rule. 

Sub rule (1) of 0. I, r. 8, whieh is 
the rule relied on, provides that where 
there are nnmercus persons having the same 
interest in a suit one or more of them may 
with the permission of the Court sue or be 
sued on behalf of all of them. Tbe Coart 
ic required in any snsh case to give notice 
of. the suit to all the persons interested, and 
under sub rule (2) any such person may 
to be mada a party. Sub-rule (2) 


was enacted for tbe first time in the Cede 
of 1^08, bnt sub.rnle (l) re produces elmcst 
without ohange the provisions of sestion 30 
of the t'ode of 1882. It was at oDe time 
doubted whether section 30 of the Code of 
1882 applied to a right such as the right 
to worship in a mosque which is common to 
a large Dumber of persons, and there ia at 
least ODe decision, e. g , Javahra v. Akbar 
B’jt&in (1) in which it was held that tbe 
section applied only to a joint right. Later 
decisions, such as that in Datondhav V. 
Mohammad Abu Natar (2), have not taken 
this view but have at tbe same time estab* 
lished that in such cases the plaintiffs need 
not reeort to the provisions of the section 
bnt are entitled to sue on the ground of tbe 
infringement of their personal right. Tbe 
elaim in the last mentioned case was for a 
deilaration that the property containing a 
mosque, a graveyard and the shrine of a 
saint was vakf property. It was held that 
tbe plaintiffs could have brought a snit 
under section 3C on behalf of the whole 
MuhammadaD Community of the town bnt 
that their suit should not be d it missed on 
the ground that they had failed to do so. 

A similar desision was arrived at in AJaAam- 
mad Alam v. Akbor Huiain (3) with refer- 
ense to tbe right to use an Idgab. In the 
■ase of Baiju Lai Parbatia v. Bulak Lai 
Pathuk ( 4 ) it was held that the sestion was 
only an erabliDg eeetion and did not debar 
the plaintiffs from suing in their indivi¬ 
dual right. This was a case in wbish the 
right claimed was sommon to a limited 
community of Hindu priests. Whether in 
a tape like tbe present, in which the provi¬ 
sions cf 0. I, r. 8 are not invoked the 
desision would be binding on other membeis 
of the community under Explanation VI of 
section 11 of tbe Code is a matter which we ' 
need not here consider. It was no doubt 
answered in the negative in flam Ohandar 
?. Ali Muhammad (5), but the language 
of Explanation Vi is very wide and. 
as a matter of public policy, if a elaim 


, W8,A * W * N< (l884) 8a4: 4 Deo. 

(N. S*) o90. 

IV) -1 Ind. Cae 36: 33 A. 660: 8 A. L. J. 710 
(3) 6 Ind Cm. 686: 32 A. 6tl; 7 A. L. 3. 797! 

(4. *4 0. HK6 12 Ind. Deo. B .) 9*4. 

(61.I8 Ind. Cas. 7Wi 86 A. 187, 11 A. h, J. m 
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that property is uakf is fought oat on 
the merits and decided id the negative, it 
appears to be to the publii interest that the 
persons in possession should not be liable 
to ba harrassed by snssessive suits at the 
instanie of other parsons making a similar 
tlaim. As regards the point aitaally at 
issue there is a large eonsensas of authority for 
the view that the plaintiffs are entitled to 
maintain the suit irrespestive of the 
provisions of 0. 1, r. 8 and we deside 
aaaordingly. 

The tase set up by the plaintiffs and 
assepted by the Judge of the Court below 
ip, that the abaraater of the property as 
uiakf is established by user, whish the 
learned Subordinate Judge erroneously 
imagines to operate by way of estoppel. There 
is very little room for dispute as to the 
faats. It is olear from the evidenae on both 
side s that the Karbala is regarded as a very 
laired spot by the Shia Community. When 
Shias enter the sompound they frequently 
take off their hats and raise the dust to their 
foreleads. Besides the burial of tuiai at 
Moharraro, people g> there for prayer, to 
visit the tomb, and to read portions of the 
Karan. The defendant admits the right of 
the pablis to do thebe things and disclaims 
any right or desire to prevent them. He 
also admits that the mausoleum and Khemagah 
are treated as saired. Sajjad Miizi, 
ooe of the defendant^ witnesses himself a 
so sharer in the property, goes so far as to 
admit that the mausoleum is wakf. The 
other witnesp, Agha Ali, also a ic-sharer, 
denies this, but he also admits that any 
Shia aan visit the premises at aDy time be 
likes to see the grave of the Imam, to observe 
religious oerfmooies, say prayers and hold a 
mnjlis (religious assembly), and that no one 
has any right to prohibit him. On the othsr 
band, it ie equally ilear that the property has 
been treated and dealt with as the property 
of the oo-sharers and that interments within 
the erea iD suit oan only take plase by 
their permission. The kheirati also support 
this, it is in evidenoe that on one onasion 
burials were stopped for a whole year 
owiDgto a dispute between the lo-sbarers. 
All the witnesses are agreed that, in the 
words of the plaintiffs’ first witness, "if any 
oDe is buried on the Karbala land bis heirs 
pay some money for the use of 6uih land." He 
speaks of it as being paid to the manager 


of the Karbala, but this is besause he regards 
the so sharers as being merely mutawallu. 
It i?. however, perfectly olfar aod has been 
aimitfed that they have never been appointed 
as mulawallii. Several of them are women 
who would be most unlikely to be appointed 
mutavallis of a sasred shrine and who have 
in fast aiquired their shares by transfer or 
ioberitanse. The learned Subordinate Judge 
unfortunately sonstrued the order of remand 
as prohibiting him from examining the 
appellant as a witness, but of the two 
•o-sharers in the property, who were 
examined, Sajjad Miizi inherited most of 
his share from bis father who had aequired 
it by pnrshase, while be himself purchased 
the remaining one-anna from the wife of 
Hamid Ali Khar, Barris'er, He has Dot 
made it t rakf al al avlad i.e.,wal<f in favour 
of bis deseendants. He has given two 
different reasons for doing so, In examina¬ 
tion in-thief he slated that it was to avoid 
the expense of defending this 6uit. Con¬ 
sidering the length of time that the litigation 
has been going on the expense must oertainly 
have beeD lonsiderable. In sroes-examination 
be stated that it was to prevent the property 
beiDg sold or mortgaged in future. Possibly, 
both motives may have irflaenied him. The 
other witness, Agha Ali, inherited his share 
through his father's sister, who was the wife 
of Zain-ul AbdiD, am of Kbuda Bakhsb, the 
original founder. Kbuda Bakhsh in his 
life-time made a gift of the properly to 
Ziin-ul AbdiD. The property was reiorded 
as held in the proprietary right in defined 
shares both at the First and Seoond Regular 
Settlements, and various transfers have been 
proved lovering a period from the year 1887 
down to the present lime. 

The position of the defendant-appellant 
is that, while be fully admits the obligation 
to allow Shias to U 60 the Karbala for 
Muharram seremonies and other religious 
aits and an obligation on his part to maintain 
the tomb (whish obligation is expressed in 
the title-deed under wbiih he holds the 
property), there is nothing in these obliga¬ 
tions imODeistent with the proprietary 
right wbiih he and his lo-sbarers have, 
aod have always bad, in the property. 
It is a iase of a property burdened with 
a trust and not a late of property whioh 
has leased to be the eubjeot of private 
ownership at all. While be admits an 
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obligation to maintain tbe mausoleum be The reoorded oases in whioh uakf has 
does not admit that he and bis oo-sharers been proved by user have all been eases 
are obliged to spend the whole insome of in whioh no direst evidenee of the origin 

the property on this purpose. The plaint- of the trust was available. In this ease 

iff*’ witnesses have made vague statements the origin of tbe buildings is known and 
as to tbe iueome being employed in the the intentions of the founder, Khuda Bakhsb, 
upkeep' of the property, but in reality Dot are resorded in a deed whieh be ezeouted 

one of tbe witnesses was in a position to in favour of his son, Ziin ul Abdin. The 

prove that tbe whole ineome was spent original of this doonment is not forth- 
on this purpose. Of the five witnesses ooming and it may be presumed that it 
whore statements appear in tbe appellant's was lost in tbe Matiny. The defendant 
paper book three are publis offisers, the Oity hied in Court below a oopy purporting 
Magistrate and two Police Offiaers, whose to be a true oopy attested by tbe Assistant 
only knowledge of tbe property was derived Resident at the Court of Ondb, This 
from their duty of seeing that no dis- *°P7 was torn at the plaoe where the 
turbanoe of tbe pease oaourred at the attestation appeared and for this reason the 
time of the Mobarram, None of the wit* learned Subordinate Judge to whom the 
066688 have ever seen any aaaounts of case was remanded ooneidered' that this fast 
insome and expenditure. Tbe appellant preoluded him from applying tbe presumption 
summoned a witness to prodcos the assounts, of seotion 90 of the Evidenoe Aot and 
but this witness, Ssjjad Miizs, tbe same presuming it to be a true sopy of the genuine 
man who made a mlfalaloulad, stated original. The learned Subordinate Jndge 
that when he made this wakj he made says in his report to this Conrt that he is 
over the aosonnts to tbe mutawalli appointed sorry be sould not treat it as proved 
under it. The Subordinate Judge, again beoaase it would have thrown a flood ,of 
unfortunately, refused permission to allow light upon the question of wakf. The 
another witness to be sailed to put in the appellant was subsequently able to obtain 
acaounte: Fids proseedings of 18th June from another defendant and pnt in before 
1921. On tbe other hand, we have the this Court another sertified sopy whioh is 
positive evidense of Saiyed Agha Ali that not torn and whioh bears endorsement as a 
the insome from burials, whioh sometimes true oopy purporting to be signed by. the 
amounts to as mush ae Rp, 40 j for a Assistant Resident of the time -Mr. A. 
single interment, is divided between the Loskett, It a^o bears the initials ‘‘A. L." 
•o-tharers. This is in assordanse with the > Q the same handwriting both at tbe foot of 
■probabilities of tbe 1880 . Tbe defendant’e the page and on the reverse. This doonment 
two witnesses, S*jjad Mirza and Agha Ali, is of vital importance, and as tbe appellant 
though they ere cc-sharere in tbe propeity, was unaware until after the remand hearing 
are highly reppeotable witnesses who are that tbe Court would not aooBpt it wa 
not oonteetiDg tbe oaee in this Court and considered that there were enffiiieut reasons 
whose evidenee there is no reason for for allowing it to he tendered in tbe Appellate 
disorediting. Conrt, and have admitted . it under 0, 

Ae regards tbe two mosques, the appellant’s XL1, rule 27, of the Code of Civil Procedure. 
Counsel has slated that be has no objeo* The remand evidenee waa heard on 2nd and 
tion to tbeir beiog declared wait/. His 18th June 1921, but the endorsement on the 
position is that it is impossible that a doonment as unproved was only made on 

building onee used as a public mosque 30th November 1921, the day after the 

ean ever again be diverted to seenlar nses, learned Subordinate Judge submitted his 
and as a moiqne yields no ineome there report. The respondents’ Counsel when asked 
ia nothing to whieh private ownership whether he admitted it, at firet said 

■ ean attaob. The position with regard to that it did not rnuoh matter whether 

. the mausoleum is different, Tbe mausoleum be admitted it or not . as the Court 
does yield a substantial inoome from offer* would probably, in any ease, presume its 
• inge and from burials made for the inside geuuireneaa. Ultimately, he deeided to deny 
and outside tbe walled eneloenre whiah it* We hive no doubt whatever that it ia 
wrroondeit, .. to me tbe words of Ihe learced. Subordinate 
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Judge, a true copy of the genuine original, performed and that believers male and 
and as both the original and the oopy are fe uale should mourn there, because this i 9 
more than thirty years old we presume its the beet objeot of desire in thi9 world, and 
genuineness under section NO of the Evidence it is my further desire that there should 
Ast. The original purports to have been not occur any quarrel and disturbanae suah 
ezeonted in the Hijri year 1232, the year when as took plase among thn mujattiran, mana- 
the Karbala wa9 built, and the copy must, gers and trastees of the Mausoleum of 
from the very fast of its being certified by H-.z-at Abbas where every thing wa9 destroy- 
the Assistant Resident, have been given at ed. Therefore, while io the enjoyment of 
some time before the annexation of Oudh. sound health and unimpaired intellect, of 
This sopy also goes to prove the genuineness my own desire and free will, without rtluot- 
of the sopy previously tendered as the two ame and toersion, I have given and bsstow- 
•opies are word for word the same, and in ed on my said son Mir ZiinulAbdin 
one iDstanse where the handwriting of the the said buildings of the mausoleum with 
latter sopy is not quite slsar we are enabled pakka and kcchchi compounds, mosques, 
to make use of the former eopy as a sheik watertanks (baozi, eta, fourteen standard 
on the latter. bighn of land whereon the said building 

The dosument is in the form of a petition stands with bl; the appurtenant rights, toge- 
presented to one Muhammad Afrin Ali tber with the old and new mango trees and 
Khan, evidently an official at the Court Rs, 30,000 mrrent ooin cut of Rs. 52,000 
of the King of Oudb, in whose servile Khuda which is held in deposit with you by way of 
Bakbsh was. It shows that both Knuda trust and made him the proprietor thereof 
Bakhsh and bis master were at the time in {dadam ra hiba tea tamlik namudam) witboat 
disfavour at Court and their lives were not lo-paraenersbip of any one else and haviog 
safe. It is said that “there appears to be taken it out of my own possession have 
no likelihood of the lontinname of our delivered it into his possession and control" 
honour and good name” aid that “owing to Then follows a sentence as to the ezast 
the implaoable enmity of the Government reading of which the parties are in dispute, 
officials I am entirely in despair of my life.” The appellant reads it, “If afterwards 
The doiument further states that the writer any of my relations claim the property 
has only one sod, Mir Ziio ul-Abdin, who against the said donee, i. my son, for any 
has been brought up under the kind pro* reason or any ground it shall be deemed in 
testion of Muhammad Afrin Ali to whom law falss and wrong," The plaintiffs would 
the letter is addressed and who has no ex- read it, "If afterwards any of my relations 
perieme of the ups and downs of the times, or those of my said son olaim the property, 
It is mentioned, as a fact well knowD to etc" The particle whiih precede the words 
Afrin Ali, that the writer’s children and his '* mahubla.hu ” is read by ^the appellant as 
family (apparently this description is not “6a” and by the plaintiffs "t/a.” In favour 
intended to include his son) are of bad dis* of the former reading i9 the fact that in 
position aod not likely to remain in union the oopy Bret filed the word is clearly 
with each other. Directions are given for written as "ba." In the former reading 
the marriage and dower of the writer’s two different prepositions are need to 
unmarried daughter. The document then express the same relation. Aejording to 
continues;— « tbe plaintiffs’ reading, words have to be sup- 

' The sum and substance is, that it is well- plied which are Dot in the text, Tbe offioial 
known to you that whatever I have earned translator of the Court renders the passage 
by my exertions through your kindness. I thus • 
spent tbe whole on building a copy of the 

Mausoleum of the Holy Karbala, considering “ If in future at any time, any one connect* 
it as a provision for tbe benefit of my soul ed with me brings forward in any way any 
for the Dest world, and it is my desire that olaim and dispute against the said donee 
the said mausoleum be illuminated and (6a mahublahu matkur), i. e., the said sou, 
adorned in perpetuity without failure, the sime would be false and wrong 
diminution or disturbance, and that pilgrim- before God and under the Muhammadan 
ag 5 and weeping and mourning should be Daw, " 
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In view of the preceding and Besteading 
•ontest the general resale of the deed is 
quite olear, The property is referred to 
in the suooeeding esntense as property 
bestowed by gift in eontradietinstion to the 
remaining property wbisb the writer direets 
to be divided amongst all bia heirs after 
payment of debte. He then sonsludes :— 
This petition of mine, wtieh is in fast 
a deed of gift, is quite sufficient in my life 
and after my death and there is no need for 
a fresh dosnment, Shmld I survive, I 
having taken this petition from you shall 
make it over myself to the said son ; other* 
wise you will kindly deliver it with the 
aforesaid sum to my son, so that be, my 
•hildreD, wife and servant?, who have no 
other patron and master than your blessed 
personality in their state of helplesness, 
despair and fear, be not in need of daily 
bread. ” 

The thought in the doner’s mind seems 
to bave been that as in the case of Hazrat 
Abbas’s Mausoleum whitb bad been made 
teakf and made over to trustees disputes 
among the latter bad led to the ruin of the 
entire foundation, bethought it best to give 
the property to bis eon and trust the latter 
to see that the buildings were properly kept 
np. The words whith he uses elearly indioate 
an intention to eonfer proprietary right on 
the sen and the last sentenae.with its referents 
to bis not being in need of daily bread, 
suggests strongly that be did not tODtemplate 
the upkeep of ( tbe buildings absorbing tbe 
entire revenue. 

The «erti6ed copies of tbe above dosument 
produced in Court inelude also a copy of a 
petition presented by Kbuda Bakbsh (o the 
Resident at tbe Conrt of Oudb in the year 
12d5 Hijri, r. s„ three years later. Fcom 
this it appears that bis patron bad in tbe 
meantime died; while Kbuda B&bheb himself 
had only essapsd through the intervention 
of tbe Hon’ble East India Company. He, 
therefore, encloses his deed of gift to tbe 
Resident with a request that it may 
1 be kept in deposit and aoted on in due 
sourse. 

The Subordinate Judge’s finding regarding 
the question of teakf is contained in the 
following passage from bis judgment:—• 

' I have given my best consideration to tbe 
evident addnssd by tbe plaintiffs and bave 
oo hesitation to hold that tbe whole plot 
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No. 18 (old) constitutes Karbala and that 
it has ever been treated as teakf by tbe Shia 
public. Tbe very form and title of tbe 
edifice leads to the conclusion that in building 
tbe Karbala tbe founder, Kbuda Bakbsb, 
intends that it should be devoted exclusively 
to purposes of public worship. No portion of 
the Karbala is the private property of any 
person. The whole of it is teakf. Being teakf, 
it is neither heritable nor transferable." 

Tbe position as it appeared to the learned 
Subordinate Judge is radically modified by 
tbe deed exesnted by Kbuda Bakhsh which 
we bave reseived in evidence. This deed 
shows that Kbuda Bakhsh did not intend, 
as the learned Subordinate Judge thought, 
that tbe property should ceaee to be the 
private property of aDy person. Tbe only 
new development since his time has been the 
nee of tbe property for Mnbarram celebrations 
and it is clear that though this was acquiesced 
in by the owners, indeed they have welcomed 
it as it has brought them increased revenue, 
they had never np to the time of snit aban¬ 
doned their claim to private ownership. The 
decision of tbe case cannot be affected by tbe 
fact that fonr of the defendants in their 
written statement have admitted tbe property 
to be teakf while others bave not joined in 
the appeal. Tbe filing of this snit by fonr 
leading Shiasis an indication of tbe existence 
of a strong local opinion among tbe Shia 
Community in favour of making the property 
teakf. The appellanf, Sadiq'Hueain, is a resi- 
dent of Ajndbia and, therefore, probably less 
it financed by local opinion than moslofhia 
to defendants. 


tuo Btaio 




plaintiffs eould only suiteed in tbe suit 
by showing that it is impossible in tbe 
Muhammadan Law for property made nse 
of for religions purposes to be the subject 
of private ownership. There is no authority 
which goes this length. The property is 
claimed primarily on behalf of the Shia 
Community, and tbe case is admittedly 
governed by Shia law. J n the leading 

Shia authority the Sharaya nl-Islam, as 
translated in Ba.llie’e Digest, Volume IT 

Book 7. waft/ it diseased under four heads’ 
namely:— . 

Conditions relating to the mmkif 
dedieated property, 

dedicator 009 r ? Miog to th * or 
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Conditions relating to .the maukuf aiehi or 
beneficiary. 

Conditions relating to the mkf itself. 

It is only nnder the four heads that 
any reference is made to the effett of nser. 
The sonditions relating to the icakf are 
fonr in number, one of whioh is that 
possession most bs given of the thing 
appropriated. Under the head of ‘'posses¬ 
sion” it is laid down (page 219) that the 
seizin will ordinarily bs that of the 
maukuf aiehi but that io the sase of an 
appropriation for a maelahat or nsefol 
purpose, aoseptanse is dispensed with and 
as to possession that of the Nazir or 
Saperintendent is suffiiient. Then follows 
the only passage dealing with nser with 
reference to t cakf: — 

‘‘If one shoald appropriate a maijid or 
plase of worship, it is valid though only 
one person should pray in it. So, blso, if 
the appropriation is of a cemetery, it 
besomes a teak} by the interment in it of 
a single sorpse. But though people should 
pray in a mat id or bury in a oemetery, 
without the formal words being pronouooed; 
neither would pass out of the proparty of 
the original owner.” 

This passage presupposes an original 
dedication. User may be evidenoe of a 
dedication the origin of which is unknown, 
but it oannot be substituted for it. This 
is aho clear from Ameer Ali’s Muhammadan 
Law, 4th Edition, page 500, where it is 
said.— 

"What is required is an indication that 
the t cakH has divested himself of his 
proprietary interest in the eubjeot of the 
mkf .” 

A brief reference to the most important 
cases cited at the bar will suffice to 
conclude this judgment. The appellant bar 
relied on the Privy Council judgment ir. 
Konwar Doorganaih Bug v. Bam Ohunder 
Sen (6), and on other oases in which this 
judgment has been followed, for the pro 
position that a person who disputes a right 
to' alienate land on the ground that it in 
endowed property must give strong and 
dear evidence of the endowment and that 
the fact that the rents of the property 
have been applied for a considerable period 
to the support of a religious institution is not 

(b) i 0. B41; 4 I. A. 5*4 1 lad. Dee. (n. s.) 503. 
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by itself sufficient. Eonicar Doorganath Bog y. 
Ram Ghunder Sen (o) i* a case of a Hindu 
endowment but Abdul Gnfur v. Uahant 
Shiam Sundar Dai (7) and Mahmud v. 
Muhammad Hamid (8) are cases in 
whioh the property was claimed as icakf 
under Muhammadan Law, He has cited 
Fakhr ud din Shah v. Eifayat-ul lah (9) as an 
instance to show that where user has been 
relied on in support of a wa>f it has been 
treated as evidence from whioh a dedication 
could, in the circumstances of the case, be 
inferrod. He has relied on the judgment 
of the Privy Council in Jagadindra hath 
Roy v. Bamenta Eamari Debi (1C) for the 
proposition laid down therein that besides 
cases of complete endowment there may 
be— 

Inttanoes of less complete dedications, in 
whioh notwithstanding a religious dedication, 
property descends (and descends beneficially) 
to heirs subjeot to a trust or charge for 
the purpose of religion ” 

Their Lordships", the judgment continues, 
“desire to speak with caution, but it seems 
possible that there may be other cases of 
partial or qualified dedication, not quite so 
simple as those to whioh reference has been 
made.” This, again, was the sase of a 
Hindu endowment but a similar doctrine 
has been applied to a Muhammadan trust 
in the case of Q.uaiim Ali Khan [Syed Atam 
ihnh v. Syei Ahmad Shah (11). 

Tne Privy Council judgment in Rama • 
nandan Ohettiar v. Vava Levqa\ hlarakayar 
(1*2) has been cited by the respondents. The 
dead in this oase was intended as a 
icakf al al aulnd whioh at that time was 
regarded as invalid. Their Lordships held, 
however, that, having regard to the terms 
of the deed whioh contained active trusts in 
favour of the oharitiee, the deed was a valid 
deed of icakf although the word icakf was 


(7) 17 lml. Cas. ?03 : 16 0. C. 76. 

(8) 38 lr.d. Cas. 387; 33 P. B. 1917; 11 P. \V. R, 
1917. 

(9) 8 I ud. as. 679; 7 A. L. J. 1095. 

(10) 32 C. 129; 31 I. A. 203: S C. W. X. 809, 6 Bom. 
L. K. 765; I A. L. J. fiS5; 8 Sar. P. C. J. 698 (P. 0.;. 

(II i 32 lml. Cas 616; 2 0. L. J 758. 

(12) 39 Iud. Cas. 235; 40 M. 116; 32 M. L. J. 101, 
15 A. L. J. 139; 6 L. W. 293; (1917) M W.N. 180, 25 
C L. J. 224; 21 M. L. T. 215; 21 C. IV. N. 521 , 1 P. 
L. W. 394; 19 Bom. L. B, 401; 44 I- 21 (P C). 
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not n«ed in it and although the trast did not 
exhaust the entire property. The deed was 
one wbioh in . terms made over the entire 
property to trusts reserving no proprietary 
interest to the benefisiariea as snib. The 
deed in that ease oannot be need as a gnide 
to the eonstraetion of the deed exeeated by 
Khuda Bakhsh. They also rely on the Privy 
Oonneil ease of Court of Wardi v. Ilahi 
Bakhih (13). This was a ease in whieh a 
eertain plot of land in the City of Mnltan 
had been pnbliely thrown open for the 
purpose of a graveyard for the Muhammadan 
Community. Their Lordships upheld the 
•him that the land was wabf in the following 
terms. 

“Their Lordships agree with the Chief 
Court in thinking that the land in suit forms 
part . of a graveyard set apart for the 
Musalman Community, and that by user, if 
not by dedioation* the land is mkf," 

It is possible to read the sentenie quoted 
as implying that user may be a substitute for 
dediiation but oo a perusal of the entire 
judgment we do not think that thi9 was their 
Lordships’ meaning. 

As Bomd of the defendants have admitted 
the .property to be wakf while others 
MQuetBied in the decree of the Court below 
we do not think it neeeseary to disturb the 
diAree eo far as it affects them. So far as 
the appellant's share ie sonesrned, we uphold 
the desree as regards the two mosques but 
let it aside as regards the remaining property 
and substitute therefor a desree in terms of 
paragraph 16 (c) of the plaint desisting,— 

(a) that the appellant has no right to 
interfere, with the use of the property for 
Mnharram oeremonies, prayer, majlii, resits* 
tion of Kurao, visits to the tomb and similar 
religions asts and that he has no right 
to make any use-of the property whieh is 
iusonaiatept with its nee for the aforesaid 
purposes, and— 

lb) that he is liable from the ineome 
of the. property to defray his share of aoats of 
maintaining the buildings whieh stand on 
the land. 

, (13) 17 Ind. Can. 744;- 4J? C. 297i 1 P. ff. R. 19i8; 
11 A. L; J. 265; 18 M. L. T. 318; (1913) M. W. N. 270; 

Oi'L. J. 860; 27 P. R. 1913; 83 P. L. R. 1918; 15 
L. R. 436; 25 M. L. 3 , 61(40 A. 18 (P. 0.). . 
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As the suit has partly sueseeded and 
partly failed, the parties will bsar their own 
#09ts throughout. 

J. p. 

Appeal partly alloioei. 


PATNA HIGH COURT. 

Appeal from Original Dicrei No. 5 
of 1919. 

Marsh 22, 1922. 

Preterit-,— Mr. Justice Das and Mr. 

Juatioe Adami. 

Bar Kumar Babu CHHOTEY 
NARAIN SINGH and others— 
Appellants 

venus 

Babu KEDAR NATH SINGH aid others- 

Respondents. 

Limitation Act (IX of 1938,), s. 15, Sch t /, Art . 181 
— Foreclosure decree nisi —Application to make decree 
absolute — Limitation. 

Au application to make a foreclosure deoreo final 
is governed in matter of limitation by Artiole 181 of 
the Limitation Act. [p. 99, col. 1.] 

A preliminary decree for foreclosure was passod 
by the High Court ou the 3rd of July 1918, 
but the mortgagor -preferred : an appeal to His 
Majesty in Council which was ultimately dismissed 
for non-prosecution on the 9tU October 10 16 : 

Held, chat the limitation for applying for making 
the decree final began to run from the 8 rd Jnly 1918 
inasmuch as the result of the dismissal of the appeal 
for non-proseoution wa 9 to place the parties, in the 
same position us if there was no appeal [p. 90, 
col, 2 j 

Where daring the pendency of an appeal to tho 
Privy Council in a suit on a mortgage an order is 
made for the appointment of a Receiver with a direc¬ 
tion upon him to pay the interest due to the mort- 
gpgee, it operates in substance as an order staying 
further prooeediDgs in the suit until, the disposal 
of the appeal by the Privy Council and tho period 
during whioh such order subsists should be excluded 
within section 15 of tho Limitation Act in com¬ 
puting the period of limitation for making air- 
application for a foreclosure decree, [p,' 101 , col. l.J 

Appeal from a derision o! the Subordinate 
Judge, Gaya. 

Messrs, Hasan Imam , Sultan Ahmad, A , N. 
Dai and D. N. Dai, for the Appellants. 

• Messrs, P, 0. Manuka 3 . L, Nanikoolyar and 
fiat T. N, 8ahay , for the Respondents, 

JUDGMENT. 

Das, J.~This appeal is directed against* 
the final desree for foreelosnre passed by ; 
the learned Subordinate Judge of Ghya 
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under the provision of Order XXXIV, mle 
3, of the Code; and the only question 
which we have to determine in this appeal is, 
whether the application of the plaintiff was 
barred by limitation, 

On the 3rd of Joly 1913 the Caleutta 
High Coart, modifying the decree of the 
learned Subordinate Judge whieh was a 
deeree for sale, passed a foreclosure decree 
nm in favour of the plaintiffs whereby it 
fixed the 3rd of January 1914 as the date 
for payment of the mortgBgs-money by the 
defendants to the plaintiffs. Oa the 22od 
Deiember 1921 defendants Nos. 1 and 2 
presented an applisation and in due oourse 
obtained a eertifisste for leave to appeal 
to His Majesty in Counsil. Oa the 9th 
January 1914 defendants Nos. 1 and 2 
presented another applisation to the Caliutta 
High Court. They stated in that petition 
that they were negotiating for a loan to pay 
off the mortgage an! had also preferred an 
appeal to His Majesty in Counsil from the 
decree passed by the High Court. They 
asserted that the opposite parties were "on- 
templating to apply for the final decree 
of foreclosure and for the delivery of posses¬ 
sion of the property to them” and they 
asked as follows : “It is, therefore, prayed 
that your Lordships will be pleased to stay 
the passing of the final decree for foreclosure 
for such period as to your Lordships appear 
proper, and, in the alternative, to stay the 
delivery of possession over the said mortgage 
property on your petitioner's furnishing 
security, and in case of their being unable 
to do so, to appoint a Receiver for the manage¬ 
ment of the property and to pass such order 
or orders as to yonr Lordships appear just 
and proper." On the 20th January 1914 
the High Court appointed Baba Siva Nandan 
Roy, pending the disposal of the appeal 
to His Majesty in Counsil, Receiver of the 
disputed mortgaged properties in suit, and 
directed the Receiver to pay all the rents as 
they fell due and alto the interest on the 
mortgage debt, On the 1st of Judo the 
Receiver was discharged as he declined to 
act on the remuneration fixed for him. On 
the 1st of September 1914 some of the 
mortgagees applied for an order that, as 
there was no fresh order for the appointment 
of a Receiver, they were at liberty to apply 
for the final decree for foreclosure and 
delivery pf pisssssipp of the mortgaged 


properties in asiordanse with the decree 
of the High Court dated the 3rd July 1913. 
This application had the effect of compelling 
the defendants to make another applisation 
for the appointment of a Receiver, and this 
they did on the 2nd September 1914, On 
the 3rd September 1914 the High Court 
made an order on the Subordinate Judge to 
appoint a fit and proper person as the 
Receiver of the mortgaged properties. It is 
not disputed that, in pursuance of this order, 
the Subordinate Judge appointed a person 
as the Reoeiver of the properties and 
directed the Receiver to pay the interest on 
the mortgage-debt. The next date of import¬ 
ance is the 9th of October 1916, when the 
Judicial Committee dismissed the appeal of 
the mortgagors for non prosecution of the 
appeal. On the 20th Deeember 1917 the 
plaintiffs applied to the High Court for the 
discharge of the Receiver and for au order 
on the Reieiver to make over the 
mortgaged properties to them. On thia 
applisation the High Ooort passed the follow¬ 
ing order: “We direst that the Receiver do 
forthwith pass his auounts, but that he be 
not dieobarged until a further application. 
The mortgagees will be at liberty to 
proceed with a view to obtaining a final 
deeree notwithstanding the fact that the' 
Receiver is in possession". This order was 
passed on the 18th Marsh 1918, and on the 
3rd April 1918, the mortgagees presented 
their application out of which the present 
appeal arises for a final decree in the 
foreclosure action under the provision of 
Order XXXIV, rule 3 of the Code. It is to be 
remembered that the preliminary decree for 
foreclosure wee paseed on the 3rd July lyl3; 
and the fast that the present applisation 
was presented on the 3rd of April 1918 
ensouraged the mortgagors to raise a 
plea of limitation. The learned Subordinate 
Judge has rejected the plea ; and the only 
question wbioh we have to determine in this 
appeal is, whether the plea put forward on 
behalf of the mortgagors was a good plea. 

Mr. Manuk on behalf of the respondents 
argues that his right to apply for a final 
decree in a foreclosure action acsrnea from 
day to day and that the Statute of Limitation 
is inapplicable to such an application and he 
relies on A ladhab Moni Dasi v. Pamela 
Lambert (1). As has been pointed out mor$ 

(l> « M, fas. 537; 37 C. 796; 12 C, 1,. 1 . 329. 
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than ouoe, that was not a decision on the 
question whiah we have now to determine, 
for the learned Judge, in that ease held that 
the Code of Civil Procedure, 1908, did not 
apply to the oase at all. It is ooneeded 
that the Code of Civil Procedure, 1908, does 
apply to the present ,ase, and I have no doubt 
whatever that the question, as it has now 
arisen, ia somewhat different from the quee¬ 
tion whiob the learned Judge, in Madhab 
honi Dasi v. Pamela Lambert (l) had to try. 
Now, there was considerable differenea of 
opinion at one time on the question as to 
whether order, under ,eotions 87 and 89 of 
the Transfer of Property A,t were order, in 
the suit itself or in execution, and whether 
the Limitation Aat, and, if 60 , whether 
Article 178 or 179 of the old Limitation A,t 
governed an applieation for obtaining ,u,h 
order,. It wa, with a view to put an end to 
the lorfliit of decisions that provisions as to 
mortgage suits have been removed from the 
Transfer of Property A*t to the Code of 
Civil Procedure and applieation, wbi,b follow 
preliminary decree, either for sale or for 
forealoeure are now described as applieation, 
for a deeree for Bale and a deeree for fore* 

,leisure and not appli,ations for an order for 
aaleor-foran order for foreilosnre. It i, 
impossible now to tontend that these appliia- 
tionsare not appliaations nnder the provisions 
of the Code of Civil Procedure. If that be so, 
Article 181 of the Limitation A,t clearly 
governs sash an appliaation and the period 
of limitation is three years from the time 
when the right to apply aaornea. This was 
the view whiah was taken by this Court in 
Bah Earn Naih v. Kanhai Bharan (2). 

The next question is when did the right to 
Apply atarue P It will be remembered that 
the preliminary deeree was passed on the 
3rd July 1913 and that, though the mort* 
gagors aarried an appeal to Hie Majesty in 
Council that appeal was dismissed on the 9th 
October 1916, not on merits, but for non* 
promotion of the appeal. Mr. Hasan Imam 
on behalf of the appellants aontenda that 
the remit of the dismissal of the appeal for 
non proaeaution was to plaae the parties 
fn the same position as if there was no appeal 
And that, aaeordingly, the right to apply 


JW 88 Ind, Css, 089; 1 ?, h, J. 384; 3 P. L. 

F.7i 
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atirued on the 3rd July 1913. That wa B 
•ertaiDly the view whiah was taken by the 
Jadiaial Committee in Abdul Majid v. 
Jaieahir Lai (3). That aase was deaided 
nnder tho Transfer of Property Aat and the 
old Limitation Aat before the new Civil 
Proiedure Code made a change in the 
proaedure relating to mortgage actions. 
In that aase the Court of firat inetanae 
passed a deiree in favour of the mortgagee 
on the 12th May 1890 for the eale of the 
mortgage property unless payment was made 
on or before the 12th August 1890. There 
was an appeal to the Allahabad High Court 
and that appeal was dismissed on the 8th 
April 1893. The mortgagor obtained leave 
to appeal to the Privy Counoil, but did not 
proseaute his appeal, and on the 13th May 
1901 the appeal was dismissed for want of 
proaeaution. The Judicial Committee held 
that Artiale 179 of the Limitation- Aat 
governed the appliaation whiah waa then 
presented by the deoree-holder for an order 
absolute for sale and tbat limitation began 
to run, not from the dismissal of the appSal 
for want of proaeaution, but -from the order 
of the High Court confirming the deUee, 
The Jadiaial Committee in the course of ite 
judgment said aa folloWe:—"The order 
dismissing the appeal for want of prosicu* 
tion did not deal judicially with the matter 
of the suit and aould in no'sense be regarded 
as an order adopting or confirming the decision 
appealed from, It merely recognised 
authoritatively tbat the appellant had not 
complied with the aonditions nnder whiah the 
appeal was open to him, and that, therefore, 
he waa in the same position a9 if he had not 
appealed at all. To put it shortly, the only 
desree for eale that exists is the daeren, dated. 
the 8th April 1893, and that is a deeree of 
the High Court of Allahabad." That aaae 
was of aourse deaided on the view thbt an 
appliaation for an order absolute for sale 
under the Transfer of Property Aat was an 
appliaation in execution of the deeree. The 
position now is different bat we are entitled 
to hold by analogy that the right to apply in 
the present aase aairued on the 3rd Jnly 
1913, and that the appliaation is aaeordingly 

(3) S3 Ind. Cm, MO; 36 A. SSOj 12 A. L. J. 624i 
10 Bom. L. B. 895i 18 0. W. 908; 19 C. L. 3, 
626; 27 M. L. J. 17; 0914) M, W. N, «5i 16 M* L, 

T. 44? 1L. W, W (F. 0.?. 
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barred by limitation unless the operation of 
tbe preliminary deoree wag stayed by 
an order and injunction of the Court. 

Mr. Manuk contends that the order for 
the appointment cf a Receiver coupled with 
the direction upon the Receiver to pay tbe 
interest on the mortgage-money operated in 
effect ae an crder staying further proceedings 
and that he ie, accordingly, under section 15 
cf the Limitation Act, entitled to exclude 
the period between the 3rd September 1914 
and the 18th March 1918 on which date the 
High Court gave him liberty to apply for 
the final decree notwithstanding the fact that 
the Receiver was not discharged. The argu- 
ment involves an examination of the nature 
of a final decree in a foreclosure action. 
Order XXXIV, rule it, of tbe Code, after 
dealing with the case where the defendant 
pays into Court the amount declared due to 
tbe plaintiff, provides as follow*:—"Where 
such payment is not so made, the Court 
shall, on application made in that behalf by 
the plaintiff, pass a decree that the defendant 
aDd all persons claiming through or under 
him be debarred from all right to redeem the 
mortgaged property and also, if necessary, 
ordering tbe defendant to put the plaintiff in 
possession of tbe property”. The form of 
a final decree for foreclosure is to be found in 
Appendix D to tbe Code of Civil Procedure 
. and is No. 10. Under that form the decree 
to which the plaintiff is entitled is 
as follows:—"That the defendant 

and all persons olaiming through or under 
him be debarred from all right to redeem 
tbe mortgaged property set out aod des¬ 
cribed in the Schedule hereunto amexed. 
(Wheie the defendant is in possession add 
and shall put the plaintiff in possession 
of tbe said property)”. There is no doubt 
at all, on a perusal of the form as pro¬ 
vided by the Legislature in No. 10 of 
Appendix D, that tbe words, "if necessary" 
in Order XXXIV, rule 3 (2), refer to a 
case where the defendant is in possession 
and that the plaintiff is entitled to a 
deoree first debarring the defendant and 
all persons claiming through or under 
him from all right to redeem the mort¬ 
gaged property; and, secondly, ordering 
the defendant to put tbe plaintiff in 
pos6eerior of cbe property. Mr. Manuk 
comende tba f , in tbe events wbiob have 
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happened, be was not entitled to either 
of these orders until the 18th Marob 1918. 

I will first consider the question whether 

the plaintiffs were, in the events which 
happened, entitled to an order debarring 
the defendants from the right to redeem 
tbe mortgaged property. Now, it will be 
remembered that the Receiver was appointed 
on an application by the defendants in 
which they stated that they were negotiat- 
mg for a loan in order to pay off the 
mortgage money and that they were con- 
fident that they would be able to raiee 
such a loan within two months from the 
date of that application. The Court 
appointed a Reoeiver and direoted the 
Reoeiver to pay the interest doe on the 
mortgage-money to tbe plaintiffs. In my 
opinion, so long as tbe order of the High 
Court stood, tbe defendants had the right 
not only to pay the internst on the mort¬ 
gage-money to the plaintiff* but also, to 
quote their own words, "to pay off the 
deoree'. In other words, the appointment 
of a Receiver and direction upon him to 
pay tbe interest due to the plaintiffs 
operated in substanoe, though not in 
form, as an order staying further proceed¬ 
ings in the suit until the disposal of the 
appeal by the Privy Council. 

In the next place, 6o long as tbe Receiver 
was in possession of tbe mortgaged prop* 
erties, it was clearly incompetent to tbe 
plaintiffs to ask for an order that the 
co-defendants do pat tbe plaintiffs in posses* 
eion of tbe property. The Code of Civil 
Procedure recognizes the .right of tbe 
plaintiff who is oat of possession to be 
pat in possession of the mortgaged prop¬ 
erties ; in other words, he is in the same 
aotion entitled not only to a decree for 
foreclosure, but also to a deoree for 
possession. At one time it was doubted 
in England whether a Court of Equity 
oould grant the mortgagee leave to join 
an action for the reiovery of laud with 
tbe action for foreclosure. See Sutcliffe v. 
Wood (4). It was in order to remove 
the difficnlty raised by sooh oases as 
Sutcliffe v. Wood (4) that a proviso was 
added to Order XVIII, rule 2 of the Roles 
of the Supreme Court in Deoember 1865. Thai 


(4) (16S4) 63 1, J. Ch, 070; 50 L. T. 705, 
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proviso dow permits a plaintiff to join a 
ilaim for poieeeeion in aD aition for 
foreiloenre or redemption. There is no 
dotibt'at all that an order for foreiloiure 
absolute in a foreiloiure astion may now 
ioilnde an order for delivery of possession 
by the defendant to the plaintiff: See 
But v. Applegate (5). It is quite true 
that an order for delivery of possession 
may ba fciveu after tbe final deeree. This 
was established in Keith v. Day (6), tbongh 
tbe proposition was not aesepted in Wtlh 
V. Luff (71. It may be assumed, however, 
that the plaintiff] were entitled to have 
an order as to delivery of possession not 
as part of the foreiloenre deeree, bat after 
the deiree; bat the fast that the plaintiffs 
may obtain snob an order after the final 
dMree does not take away their right to 
ifaim imh an order as part of the for6- 
sloflnre deiree, That order they ioaId n:t 
ha"ve obtained so long as the R)ieiver was 
io possession of the mortgaged properties. 
The Oalontta High Court removed the 
bar on the I8th Manh 1918 and, in my 
(ftfididif, the plaintiffs beiame entitled to 
»Wly for the fiaal deiree on the 18th 
Manh 1918. 

In my opinion the oooilnsion at whiah 
the learned Subordinate Judge has arrived 

if right and I would dismis this appeal 
With ghats. 

AoiMi, J._.1 agree. 

f. V. & p. d. 

Appeal dumined. 

69?^ 57 L ' J ' Ch- B ° 6i 57 L ' T ' 

m ® D - 4 >2; 63 L. J. Ch. 118; 60 L. 

A * '20. 37 W. R. 242. . 

tWA^***- 0#197 * 57 563; 33 


OUDH JUDICIAL COMMISSIONER’S * 

COURT, 

SECOND OlYiL Appeals NOS. 227 AND 231 

OF 1921. 

November 9, 1921. 

Pretent : —Mr. Daniels, A. J. 0., rad 
Mr, Lyle, A. J. 0. 

MUHAMMAD NUB KHAN and another— 

DlFCNPANTS— APPELLANTS 
versus 

LA0HHM1 NARAYAN and another— 

Plaintiffs—Respondents 

LACHHMI NARAYAN and another— 

P L AIM TIPFS—A PP1LLA NTS 
versus 

MOHAMMAD NUR KHAN and another— 

DEFENDANTS—RESPONDENT. 

Limitation Act (II of 190*), 6—-Afinor, transfer 
by—TransJeree, position of— Suit by transferee , whether 
maintainable . 

A transferee from a minor [cannot, nnder any 
circumstances, claim the benefit of section 6 of the 
Limitation Act, inasmuch as as soon as the transfer 
is made the special privilege which is vested in 
tho minor is extinguished, so that the transferee 
cannot maintain a suit even if he brings it on the 
same date on which the transfer takes place, if it 
is otherwise not maintainable, [p. 102, col. 2.] 

Ruira Kant Surma Sircar v. Nobo Kishore Surma 
Bisuns, 9 C. 683; 12 C. L. R. 269; 4 Ind. Dec (N. s i 
1091, Rangasami Chetti v. Thangavelu Chetti 60 
Ind. Cas: 880; 4! M. 637; (1919# (*. VY. ». 44S; 20 
M. L. T. H7: 10 L. W. 333 and Matadin v. Ali Mina t 
6 0 C. 197 at p. 2€8, followed. 

Ima'm-ud-din v. ATumta*.u».ni$*i, 27 Ind. Cas. 118; 1 
18 0. C. 31; 1 0. L. J. 7*7, explained and dissontod • 
from. 

Arjun Ra nji v Ramabai , 37 Ind. Cas. 221; 40 B. 
604; 18 Bora. L. K. 679, explained. 

Appeal from a deiree of the First Addi. 
tional Judge. Luiknow, dated the 25th April' 
1921, upholding that of the Subordinate 
Judge. Lneknow, dated the 17th July 1920. 

Mr. Niamat T/lhh, for the Appellants in 
Appeal No. 227. 

Mr. Rajelhwari Praiad, tor the Respondents 
in Appeal No. 227. 

Mr. Rajeihtari Praiad, for the Appellants 
in Appeal No. 231. 

Mr. Niamaf JJlhh, for the Respondents in 
Appeal No. 231. m 

JUDGMENT.— This seiond appeal has 
been referred to a Ben,h for the decision of 
a question of limitation arising out of ae». 
tion 6 of the Limitation Ask. The fait, ^ 
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given in the referring order and may be 
etated in a very small eompaas. Tbe bonee 
in dispute was sold to one Ram Narain by 
QtDga Din on 6th April 1906. Ram Narain 
re-sold it to tbe defendants in 1908. Tbe 
lower Appellate Court bas found that the 
defendants and their predecessor-in-interest 
have been in adverse possession from the 
date of the sale to Ram Narain wbieb took 
p]a«e more than twelve years before the suit. 
Gangs Din was separated from his father, 
Nohri, and his brother, Radhe Shiaro, and it 
has been found that the real title to the 
house vested in the latter. Radhe Shiam 
was born on 9th Marsh 1900 so he was a 
minor till within a little more than a year of 
the present suit. On 13th January 1919 
Radhe Shiam executed a sale-deed of the 
house to one Kandbai. Under the ruling of 
this Court in lmam-ud din v. llumtai un- 
niua (1) Kandbai sonld not have maintained 
a suit to resover possession. Acaordingly, 
shortly afterward?, tbe plaintiffs brooght a 
suit to get the sale deed to Kandbai set aside 
and a compromise desree was passed on 4th 
June 1919 setting aside the sale. On 3rd 
July 1919 Radhe Sbiam exe,ated a fmb 

sale-deed in favour of the plaintiffs and on 
the same date the present suit for possession 
was lann.hed against tbe defendants. The 
objest of these mar.vjvres on the part of 
Radhe Shiam and the plaintiffs evidently 
was to take advantage of another d.etnm .n 
Imamud din V. blumtat-unmna (1) to the 
sffest that, though the benefit of section 6 
does not enure in favour of tbe transferee 
from tbe minor, jet the transferee .an 
maintain a suit if be brings it on the same 
date on wbi.h the transfer takes place. The 

question of law wbi.h arises for deaden 

in this .ase is whether ‘hat di.tum is 

,0 The general principle of law that a trans¬ 
feree eannot .laita the benefit of section 6 
of tbe Limitation A.t was not ^esLoned 
when the .ase was argued before the Rsfer. 
ring Judge, It has been disputed at the 
hearing before us. That principle was first 
Uid down by a Full Bench of the Calcutta 
High Court in Rudra Kant Sf«ma ftwr ». 
Not* Kuhore Surma Burnt (2) and it has 

(1) 27 In<i C»b. 118; 18 0. C. 31; 1 <>. L. J. 

74 (2) 9 C. 663; 12 C. L. B. 269; 4 lad. D-c. (N. . ) 
1091. 


quite reiently been followed by the Madrai 
High Court in the case of Bangatami Chetti 
v. Thanjatelu Ohetti (3). It was also affirmed 
by a Judge of this Court in the case of Imam. 
uA-din v. Uumtaz-un-nma (1) already referred 
to and iD the earlier case of Matadin v. Ali 
ilirza (4). Tbe respondents have suggested 
before us that the rule laid down in these 
cases is in.orreit, but they .an adduce no an* 
tbority in their favour except the ruling of the 
Bombay High Court in Ariun Ramjiv. Ramabai 
(5) whi.h was .onoerned with a 6uit by the 
legal representatives of a minor. The learred 
Judges held that where a minor died after 
attaining majority hie legal representatives 
•ould bring a suit within three years of his 
attaining majority. They expressly stated, 
however, that they were not .on.erned with 
the question desided in Rudra Kant't cate (2) 
with reference to representatives by transfer. 
We agree with the view laid down in the 
Calsutta and Madras cases that both, on the 
wording of the Act and in view of the inten- 
tion of the provisions, a transferee cannot 
claim the benefit of section 6. As the learned 
Judges of the Madras High Court pointed 
cut if the view contended for by the respond, 
ents is correct sub-section (o) of section 6 is 
entirely superfluous. 

With the greatest respect to the learned 
Judge who decided lmawi-ud din v. Mum tat- 
un-nuta (1), we can find no reason for the 
distinction there taken beiween a suit brought 
on tbe date of the transfer and a suit brought 
on a subsequent date. Either the benefit of 
section 6 is a personal one or it is not. If 
it is a personal one, which may be regarded 
as settled by the authorities already referred 
to, it makes no differense whether the alienee 
sues one hour or one y6ar after the transfer 
takes place. Until the transfer is complete 
he has no eause of action at all. As soon a* 
the transfer ie made, the epecial privilege 
which is vested in the minor ie extinguished. 
As was pointed out by our learned eolleague 
in the referring order, the distinetion drawn 
in the eoneluding portion of tbe judgment 
in the ease of Imam ud din v. Mumtat-un- 


(3) 60 Ind. Cat. 880; 42 M. 637; (1919) M. ff. N. 
448; 20 M L,. T. 147; 10 U W. 333. 

Hi 6 0 C. 197 at p. 208. T , 

(5) 37 Ind. Cat. 221; 40 B. 664; 18 B«m. L, ft. 

679. 
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Nina (1) between s suit initiated on tbe da; 
of the tianefer and a anit inatitnted sab* 
eeqnently is not to bo found in any of the 
•asea relied on by tbe learned Judge in 
anpport of bis deeiaion. It is notised by 
Mr. Rastomji in hie commentary with a 
qaerry, whiib appears to na well founded, 
whether any ensh dietinition is made by the 
Ait. For tbe above reasons, we hold that 
tbe deiision of tbe Oonrti below on the point 
of limitation ie inaorreit and that tbe suit was 
barred by time. 

We may note in oonslnsion that the res. 
pendents have argned that adverse possession 
did not begin till 1910 when the appellants 
aitnally began to reside in the bonae and 
that tbe sale-deed was rot proved. From tbe 
jndgmont of the Conrt below it appears that 
neither of these faete was ibailenged before 
it. It ie enough to eay that tbere is sufliiient 
evideoie to establish the rale-deed and that 
tbere ie a finding of fast of the lower Appel* 
late Oonrt, supported by evidense, that 
adverse possession began in 19U6, 

We atsordingly allow the appeal and 
dismiss the wait with ioets in all Courts. 
Tbe anit having been diimiseed, the iross. 
appeal fails and is dismissed with eosts. 

J * *• Appeal allotted. 


CALCUTTA HIGH COURT. 
Appeal fsoi Appiuits Dicxbi No. 2007 

op 1917. 


Jane 29, 1920, 

Preient Justiae Sir N. R. Ohatterjea, Kt., 
and Mr. Jnstisa Newbonld, 
8 ABJAN MANUAL— Puinupp — 
Appillabt 


venvi 

HARIPADO SAHA and OTazaj— 

Dipindavti—Rksfondmti, 

f? e X neV . Aet , (r ! 11 o1 1835 >* *• 167—Pur. 
Clutter of holding at tale in execution of reuLdecret 

-Previou* pxrchwr in execution of mortgage-decrei 
- SubBtHxng encumbrance. 


On the 18th September 1913 the plaintiff 
chaued a holding in exeoution of a decree 
arrears of rent obtained in a anit inatitnted ce 

i 9 '} posaeiiion he 'Z„Vi 

by the defendant who had pnrohaaed tho iat« 
of me of the tanaaty jn ejacatJo^ 9 f g 


deeree on the 18th May 1912. 'thereupon the 
plaintiff brought the present suit for recovery of 
possession on the basis of his right by pnrchaee at 
the rent-sale: 

Held, that iniBniuoh as rent was the first charge 
on the holding the defendant’s purchase was sub¬ 
ject to that charge and that, therefore, there was 
no subsisting encumbrance at the date of the 
plaintiff's purchase which the plaintiff was bound to 
annul under the provisions of section 167 of the 
Bengal Tenanoy Act. [p. 104, col, 1] 

Appeal against a detree of tbe Distriofc 
Judge, Mnrsbidabad, dated the 19th of 
Jnly 1917, reversing that of tbe Mnneif, 
First Conrt at Jangipnr, dated the 27th 
of Jane 1916. 

Babas Jogendra Nath Uukherjee, Bon kin 
Chandra Ohote and Kanaidhone Dutt, for 
the Appellant. 

Babn Hemendra Nath Sen, for the Re¬ 
spondent!. 

JUDGMENT.—The plaintiff, who ie the 
appellant in this ease, pnrahased a holding 
in ezemtion of a deiree for arrears of 
rent on the 18th September 1913 and 
obtained formal possession on the 5th 
February 1914. He wae, however, resisted 
by the defendant who bad parshasad 
tbe interest of one of the tenants in 
ezeention of a mortgage deiree on tbe 
18th May 1912. Tbe rent eoit appears to 
have been instituted on tbe 15th April 
1912, and the sale in ezeention of tbe 
rent'droree took plaie, as stated above, on 
tke 18th September I9i3. Tbe defendant’s 
pnrsbase at the sale in ezeention of tbe 
mortgage-deeree, therefore, took plate after 
tke institution cf the rent enit, bat before 
tbe sale in ezeention of the rent deiree. 

Tbe plaintiff brought the present suit 
for recovery of possession on the basis of 
bis right by pnrihaee at the rent eale, 
Tbe Conrt of first inetanee deereed the 
suit. On appeal tbe detree was reversed 
on tbe ground that tbe plaintiff bad not 
annulled tbe eneambranee of the defendant, 
tbe servile of notioe nnder sestion 167, 
Bengal Tenant; Ait, not having been proved. 
Tbe plaintiff has appealed to this Oonrt. 

Tbe question for sonsideration is, whether 
the defendant bad any subsisting enanm. 
braoie at tbe date of the pnrehase by tbe 
plaintiff at the rent sale whish it was 
neseiiary to annul nnder the provisions 
of sestion 167 of the Bengal Tenansy 
Aft, Tbe learned DjBtriet Jpdge, relying 
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upon the decision in the ease of Ban- 
bihari Kapur v. Khetra Pal Singh Boy (1), 
held that “the right purchased by the 
defendant was an encumbrance within the 
meaning of section 161 of the Bengal 
Act", and that he was entitled to “fall 
baek upon hie original mortgage as a 
Bhield” against the purahaser in execution 
of the landlord’s decree for arrears of the 
rent of tbe holding in question. 

The learned Judges in the aase of Ban- 
bihari Kapur v. Khetra Pal 8ingh Boy (1) 
relied upon the decision in Bhatcani Koer y. 
Mathura Praiad (2). The latter case was, 
however set aside on appeal by the Jadi- 
eial Committee: See Bhatcani Kumar y. 
Mathura Praiad Singh (3). 

It was held by their Lordships that 
after the sale took plate on the mortgage, 
tbe mortgagee who purtbased at tbe eale 
beiame tbe owner of the properly and 
that be tould not maintain as against 
himself or against third parties untonneited 
with the mortgage transattions upon tbe 
property, the position that hie mortgage 
still remained an encumbrance thereon. 

It is true that the defendant's purshase 
in execution of the mortgage deiree took 
plate after the institution of the rent* 
suit, but he purehased a portion of the hold¬ 
ing long before the sale in exeoution of 
tbe rent-decree took place and although 
he was not liable for arrears of rent 
for the period before his purchase, tbe rent 
was a first ibarge upon tbe holding. He, 
therefore, porohased eubjeot to that ibarge. 
He beiame the owner of a portion of tbe 
holding before tbe rent eale took plate, and 
bis interest in tbe holding (whiib was that 
of an unregistered transferee) passed at tbe 
rent 6ale, There was, therefore, no subsisting 
emumbranse at tbe date of the plaintiff's 
purchase which the plaintiff was bound to 
annul under the provisions of section 167 of 
the Bengal Tenanoy Ait, 

The deiree of tbe lower Appellate Court 
is accordingly set aside and that of tbe Court 
of first instance restored. We make no order 
as to losts. 

B. N. Decree set aiide. 

(1) 13 Ind. Cas. 785; 38 C. 923; 16 C. W. N. 259. 

( 2 ) 7 C. L. J. 1 at p. 20. 

(3; 16 Ind. Cas 210; 40 C. 89; ,16 C. W. N. 986; 23 
M. L.J. 311; 12 M. L. T. 352, (1912) M. W. N. 244; 
14 Bom. L. B. 1016; 16 C. L. J. 606; 39 I. A. 228 
(P. C.J. 
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MADRAS HIGH COURT. 

Civil Revision Petition No 4ll op 1921, 
February 2d, 1922. 

Preient: —Mr. Justice Oldfield and 

Mr. Justice Vencatasubba Row. 

SUDALAIMUTHU KUDUMBAN— 
Dependant—P imiONER 
tenuc 

ANDI REDDIAR—Puintiff— 
Respondent. 

Civil Procedure Code (Act V of 19081, 0. IX, r. 13 
— Provincial Small Cause Courts Act (IX of 18870, 
f. 17 (1)— Limitation Act (IX of 1908,1, #. 6, appli¬ 
cability of—Application to net aside ex parte decree — 
Payment of decree amount after limitation period — 
Potter of Court to excuse delay. 

A payment required by the proviso (11 to section 
17 (I i of the Provincial Small Cause Courts Act is 
not independent of the petition for setting oside a 
decree passed ex parte but is an element required to 
complete such a petition, [p. I OB, col. 2.] 

Section 5 of the Limitation Act is applicable to 
the applications under Order IX, rule in, Civil Pro¬ 
cedure Code, oven when that procedure takes Dlace 
in a Court of Small <‘aoses. [p. 105, cols. 1 A 2 J 

Therefore, a Small Cause Court Judge i9 competent 
to excuse the delay in depositing the decree amouut 
in Court on an application under Order IX, rule 13, 
Civil Procedure Code. [p. 105, col. 2.1 

Petition, under eeotion 25 of Act IX of 
1887 aud section 107 of tbe Government 
of India Act, prayiDg the High Court to 
revise an order of the Court of the Sub¬ 
ordinate Judge, Taticorin, dated the 8th 
November 1920, and made in Execution 
Application No. 448 of 1920 and I. A. 
No. 850 of 19ZO, in Small Cause Suit 
No. 299 of 1920. 

Mr. T. Nallaswami Filial/, for the Peli- 
tiocer. 

Messrs. Ohidambaram and Morthandam, for 
tbe Respondent. 

JUDGMENT.—This is a petition asking 
ns to revue the order of the Subordinate 
Judge of Tutisorin refusing to set aside an 
ex parte deoree passed in a Small Cause 
suit. The petitioner alleges that he oame 
to know of the decree which had been 
passed on 31st Marob 1920, only about two 
weeks before he filed bis petition on 30th 
July 1920. Unfortunately, owing, as the 
lower Court has found, eolely to a mistake 
of his Pleader’a gumaitah, he did not pay 
with his petition the whole of the decree 
amount. On tbe other side objecting that 
bis payment was deficient, be, however, 
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made good the deficiency. Bat he did so 
after the time of 30 days from the date of 
his knowledge of the deiree, within wbuh 
hie petition would have been in time. The 
question then was whether the Court could 
excuse the delay under section 5 of the 
Limitation Aat. It has refused to do io, 
and we have been asked to revise its order 
of refusal. 

The lower Court has dealt with the 
matter at considerable length, altboocrh 
it is really, in our opinion, very simple. We 
do not propose to follow the lower Court 
through over elaborate dissuasion. Shortly, 
its difficulty was that seetion 5 has been 
made applisable by an order of this High 
Court to petitions under Order IX, rule 13, 
but it has not besD made applicable to pay¬ 
ments under the proviso to seetion 17 (1) 
of the Provincial Small Cause Courts Aat. 
This, however, eao, in our opinion, easily 
be met. There was, of aourse, no diffiiulty 
under the former Code. 

Section 17 (I) of the Small Cause Courts 
Aot makes the ehapters and ihe sections 
of the Code specified in tbe Second Sobedule 
thereof, the procedure to be followed in 
Courts of Small Causes in all suits and in 
all proceedings arising out of snob suite, 
subject, of course, so far as section 10.: of 
the previous Code was concerned, to the 
proviso already referred to. Tbe Code now 
in force, no doubt, does not re produoe the 
Schedule of the former Code, but that is 
clearly because the Legislature took another 
course and embodied the contents of the 
Schedule in substantive provisions of the 
Code itself. For there is, firstly, the general 
application of the Code to all Courts sub- 
ject to the superintendence of the High 
Court. There is, next, section 7, which 
specifies certain substantive provisions of 
the Code as not applicable to Small Cause 
Courts, and Small Cause Order L, which 
excepts certain orders. Neither the section 
7, however, nor Order L excepts Order IX, 
It ip, therefore, clear that Order IX will be 
applicable to tbe case before us. This is 
sufficient to displace one argument which 
has been suggested, that the section, taken 
with the Second Schedule of the former Oode, 
and section 158 of the present Oode, cannot 
be read as applying the provisions of the 
present Oode, in so far as they differ from 
those of the former Oode. Section. 5 of the 


Limitation Act having been applied to 
Order IX, it will be Done-theless appli¬ 
cable to the procedure under that Order, 
when that procedure takes place in a Coart 
of Small Causes. 

It is tbeD, however, argued that the pay¬ 
ment required by tbe proviso to section 17 
(I) must be considered as independent of 
the petition for setting aside a deoree 
passed ex parts and that section 5 oannot be 
applied to the making of that payment, as 
justifying the Court in excusing the delay 
in making it. The answer is that the pay¬ 
ment is directed only in connection with 
the filing of a petition under Order IX, 
rule 13 and is as much an element required 
in order to the completeness of sooh a 
petition as aoy other portion of it, for in¬ 
stance, the stamp or verification; and this 
view of tbe payment reforred to in the 
proviso to section 17 (1) is entirely con¬ 
sistent with the tenor of the judgment of 
the Full Bsnoh of this Court id Asian 
Mahomed Sahib v. Hahiman Sahib (l). 

The result i?, that the order under re- 
vision cannot be sustained on tbe grounds 
given by the lower Court. The lower 
Court has already placed on record its 
opinion that if disoretion to excuse tbe de- 
lay in making tbe payment were vested 
in it, this would be a oase in which that 
disoretion might properly be exercised, and 
we 6ee no reason for dissent on that 
point. 

The remaining question is, accordingly, 
whether the pstitioner did, as he alleges 
in paragraph 3 of his affidavit, come to 
know of the passing of tbe decree against 
him only about two weeks before bie peti- 
tion was filed. Ou that point the lower 
Court has recorded no evidence and there 
is no finding. We must set aside the 
lower Court’s order and remand the peti¬ 
tions for re-admission and disposal in the 
light of the foregoing after enquiry as to 
whether the petitioner’s statement just re¬ 
ferred to is true. Costs to date will be 
costs in the oanse and will bs provided 
for in the order to be passed by the lower 
Oonrt. 

a. c. P. 


Petition allowed; 
Oaie remanded . 


(\) 65 Ind. Cas. 977; 41 W. 679, U L. W 643, sw 
“• 539; 28 M. L. T. 17, (1920) £ * ftM 8 
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OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Sicomd Civil, Appial No. 196 op 1921. 

Oitober 28, 1921. 

Present: —Pandit Kanhaiya La], J. C., and 
Mr. Dalai, A. J. C. 

Shaikh RUTAB ALI aid othirs— 
Dkpcsdaiti—Appiluktb 

venut 

MUHAMMAD ZAMAN BEG aid OTaiss- 

PUIWTIPPB—RB8P0IDINT3. 

leate—Condition s to be fulfilled by lessee— 
Resumption of Dose-hold—I'r.dei-proprietaro title, 
whether con be acquired. 

Where a lease imposes upon tba lessee certain 
conditions to bo fulfilled by him and provides 
for the lessor resuming: the lease-hold in case the 
leisoo fails to satisfy any conditions, but those 
conditions ore uolongcr operative, and the possible 
bar to the lessee's coder-proprietary title has been 
removed, the rights conferred by the lease aro 
perfected into under-proprietary rights, [p. 107, 
col. 1.] 

Data Ram Teicari v. Deokali Teuiari, 25 Ind. Cas, 
855; 17 0. C. 299; 1 (1 . L. J. 103, distinguished from 

Appeal from a deiree of the District 
Judge, Fyzabad, dited the llth April 1921, 
confirming that of the Additional Subordi¬ 
nate Judge, Fyeibad, dated the 19th July 

1920. 

Mr. Eailer Rutain, for the Appellant*. 

Mr. Via nat Ullah, for the Rsspondents. 

JUDGMENT.—This sennd BDpsal has 
been referred for the decision of a Banch 
by a learned Jadge of this Court. Tbe 
question for delermimtion i», whstber a 
perpetual lessee of agricultural land holding 
the right* conferred by the lease in quntion 
would tome under the definition of an 
under-proprietor given in the Oadh Rsnt 
A»t, seition 3 (8). It will not bs possible 
to decide such a question generally bssause 
the deiision of every case will depend on 
the *nndition9 of tbe lease. In the present 
•ase the perpetual lease to bs interpreted 
was executed by a predecessor of the palint- 
iffj Zomindars in favour of the defendants' 
predecesior-in-intereat on 9th January 1885. 
It purports to bs a perpetual lease of 26 
bighat of land at a rental of Ri. 38-A 0 with 
% right of transfer to be held generation 
after generation on the payment of the same 
rate of rent which was not to be revised till 
tbe time of the next rfeUlemeqt. The same 


leiiee hid been granted a pnvious lease of 
II btghae of land at a rental of R*. 15 
on /th May 1883. That lease also was a 
perpetual lease, and the land covered by 
that lease was, it i* *on*eded, entirely 
different from tbe land intlnded in the lease 
for sonsideration here. The lessor in the 
lease of 1885 deslared that tbe prior lease 
of 1883 was tanselled and farther made 
it a condition of the lease of 18-5 that 
if the lessee should Jay claim to the 11 
bighat of land of the cancelled lease on 
any future date, tbe present lease of 1885 
would be rescinded. Another eondition of 
the lease of 1(85 was that in case the 
leesee desired to transfer his rights the 
offer should first be made to tbe lessor or 
his sntseseors. A lessor sontrastiDg for a 
right sf re-purchase does not in aoy way 
derogate from tbe transferable quality of 
the rights transferred under the lease. 
The questioa to determine is, whether tba 
other condition, giving tbe lessor a right 
of re-entry by reesission of tbe deed of 
lease, prevents the lessee besoming an 
nnder-proprietor of the property transferred. 

■ In the sase Bamethar Bakhth Singh 
V. Sankaia Bakhth Singh (1) a Bensh of 
this Court pointed ont that the right of 
an order-proprietor was not exhaustively 
defined in seition 3 (8) of tbe Ondh Rent 
Act. it held that if, in any circumstance, 
a proprietor i9 afforded a right of re entry 
agairet a transferee of agricultural land 
in Oudb, such transferee will not be 
entitled to under proprietary rights. Assorti¬ 
ng to that defim'tior, where a lease imposed 
oron tbe lessee certain conditions to be 
fulfilled by him and provided for tbe 
lessor resuming the lease hold in case 
the lessee failed to satisfy BDy con- 
ditions no under proprietary right would 
be sonferred on tbe lessee under each 
a lease. Applying the principle of law 
enunsiated in that roliDg here, if the ton- 
dition regarding re-entry in the lease were 
operative, the defendants wonld not have 
tbe status of nnder-proprietors under tbe 
Ondh Rent Ast. In the present sase, how¬ 
ever, that sondition is no longer operative. 
Tbe former lease was exesnted in 18(3 and 


(1) 25 Ipd. C»i, C75| l 0, L, J, 869, 
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admittedly the lessee lost poaceseion of the 
base'land in 1885. The lessee cannot, there¬ 
fore. claim any longer any rights under the 
lease of 1883. Sneh a claim having become 
impossible there ie no possibility for the 
exercise by the lessor of a right of re¬ 
entry and that clause should be pat oat of 
eonsideration in deciding whether the de¬ 
fendants are now nnder-proprietere or not, 
The possible bar to the defendants' auder- 
proprietary title has been removed; so 
we are of epinion that the right* con¬ 
ferred by the lease have been perfected into 
underproprietiry rights at the present 
moment. 

£ The learned Oonneel for the respoaienlg 
referred ne to the Bensh ease ef Dat* Ban 
Tevari v. Dtokali Temri (2) iB support of 
his sontenlion that, in the eirauwctaaees, 
of a transfer like the one under the lease 
in soil no proprietary or under-proprietary 
righta devolved on the transferee. In that 
•ase it was held that a patla of 6irJ tankalp 
did not amount to a sale so as to give rice 
to a right of pro emption. There the 
question was one of aonsideration and 
different from the question raised in this 
ease. The lease was held not to be a 
sale beianse the consideration wai not 
purely a money eonsideration but was eom- 
pounded of a money-payment and the bless¬ 
ings of the Brahmans or their perform- 
ante of the sirviees of family prieats. 

The learned Counsel for the respondents 
sought to distingnieh between a right to 
enjoy property atquired by a lease nnder 
eeetion 105 cf the Transfer of Property 
Aet and the right of property possessed 
by an under-proprietor. We Bee no dis¬ 
tinction between a right to enjoy property and 
a right of property in these two aases. It was 
urged that the lease by its form declaring it to 
be a perpetual lease by the fact of rent 
bebg payable and by the proviso of a 
right of reentry fell short of conferring 
the right of an ander-proprietor on the 
leiese. The form of transfer is not to be 
considered when an inquiry ia made into 
the eiiential character* of a transfer, and 
an under proprietor is liable to pay rent 
and the proviso has been fully discussed 
above. 

(3) 26 fad, Cm, 855j 17 0,0. 299, l 0.1, J, - 46 ?. 


We are of opinion that in the precent 
case the defendants are uoder-proprietors 
of the land in snil. We, therefore, set 
aside the docreee of the lower Oourts and 
dismiss the plaintiffs’ sail with costs of 
all the Courts. 

). r. 

Appeal allotted. 
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Appbal «oh chb Calcutta High Court. 

December 2, 1321. 

frfww)!:—Lord Bookmaker, Lord Atkinson, 
Mr. Ameer Ali aed 
Sir Lawrence Jc&kioi. 

NATHU KHAN, sues pbcs*s»o, (now aim. 
camp it Bibi MAHBDBANNESSA 
aid othiis) ai» ctbbsi-—Appellants 

CCfClS 

Thakur BUSTONATH SINGH and othirb— 

RbIP0BP8«T8, 

Transfer*{ Property Act (IV af )882j,65 (1) (g', 
( 2 )— Property eold )roe from encumbrance—Encum. 
iranc* exitting~Purc>ui94r l vhtr » deemed to be com. 
j>elltd to pay encumbrance#— pit reefer, right of, 
to refund, 

Where a sale-deed contains so express declara¬ 
tion that the property is sold froo from encumbrances 
the vendor by reason af section 65 (1) t$) sub¬ 
section \2i of tbo TratiBfor of Proporty Aofc is 
deemed to contract with tha buyers that he has 
power to transfer tbo property so 6oid and that the 
property is free from burdens, [p. 108, ooL 1.] 

A purchaser of a pnporty is dttmod to be compelled 
to pay oft mortgagees who have obtained decrees for 
eale of the proporty purchased by him, even though a 
sale is not immediately threatened, [p. 109, col. 2.] 

Where a vendor of immoveable property binds 
himself todeliver the proportyfree from enoambranoea 
but the purchaser hae to pay either for redemption of 
the mortgages existing on the property purchased by 
him at thodate of snob purohase, or for purchase of 
the property on sales under such mortgages or to 
prevent sales ho is entitled to a refund of all monies 
go paid by him. [p. 109, col. 2.J 

Appeal from a deiree of the OaUntta High 
Conrl (Ohandhnri and Newbould, JJ.), re¬ 
versing a deiree of the Subordinate Judge, 
Hezaribagb, 

PACTS.—The appellants purchased three 
Mauiahs in the Zemindari of Bagdo, from 
one Lakhpat Nath iu 19G4. The purchase- 
deed contained the express declaration that 
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the property was sold free from all encum- 
brakes. Bat there were in fact certain 
encumbrances existing on the property at 
the date of the purchase. The vendor 
sold certain other properties to the first 
defendant to pay tbess enaambranaes bat 
they were not paid. On the mortgagees who 
held the prior charges taking steps to 
realise their securities by sale, the first 
appellant paid certain earns to them in 
order to clear the property. The appellants 
instituted the present sait to recover the 
amounts paid by them from the first defend¬ 
ant and their vendor or from their prop* 
ertie?. 

The Trial Jadge decreed the claim of the 
appellants, bat on appeil the High Court 
allowed the appeal and dismissed the sait on 
the ground that the appellants were not 
compelled to make the payments to aver; the 
sale. Hsnce this appeal. 

Mr, Kenworthy Brown, for ihe Appel, 
lant?,—Section 55 of the Transfer cf Property 
Act, IV of 1st2, dearly lays down the 
da1 199 of the vendor. Ths payments were 
made by the appellants to prevent the sale 
of the purchased property. The appellants 
are bound to redesm and pay the prior 
mortgagees. 

Section 69 of the Indian Contrast Act is 
also referred to. 

JUDGMENT. 

Lord Ba<MM4iTXR. —On the6;h September 
19J4 one Lakbpat Nath sold to Natha 
Khau, Girab Ali Khan, Bidhan Khan and 
Ramzan Khan, three Moczihs sitaate in 
the Zimindari of Bagdo, at the price of 
R*. 19,030. Natha Khan is dead and his 
representatives, together with the other 
parohaser3, are the present appellants. The 
purchase-price was to be discharged by the 
cancellation of certaio debts dae from the 
vendor to the purchasers and as to the 
balance in cash. The purchase-deed 
contained the express declaration that the 
property was sold free from encumbrances 
and congequently by section 55 (l) (g) 9 
eub section (2) of the Transfer of Property 
Act the vendor must have been deemed 
to contract with the buyers that he had 
power to transfer t^e nroperty so sold and 
consequently that tie properly was free 
from burden?. In truth there were existing 


upon the estate considerable charges and it 
appears that the vendor recognising this 
fact and being anxious to secure their 
liquidation on ?th September 1904 entered 
into an arrangement with one Biodesri 
Oharan, This took the form of a sale by the 
vendor to Binde«ri Charan of another estate 
for a sum of R«*. 82,200, the purchase-price 
to be discharged by the payment of a 
oonsiderable number of debts, which included, 
among others, those owing upon the prop- 
erty already sold to Natha Khan and 
his co-purchasers. Had Bindesri carried 
oat the terms of that arrangement no dispute 
would have arisen, but, unfortunately, he 
did not and as the mortgagees who held the 
prior charges upon the property sold to 
ftathu Khan and others proceeded to 
extremities and took steps to realise their 
securities by eata, Natbu Khan, apparently 
alone but probably on behalf of all the pur- 
chasers, paid three separate sums of Rs. 4,237, 
Rs. 37,090 and Rs, 4,6 id in order to clear the 
property, and no part of these moneys has 
been re-paid to them. About these facta 
there appears to be no doubt, for, although 
the High Court, from where this appeal 
proceeds, appears to have doubled whether 
the property was actually subject to an 
effectual order fur sale, yet the fait that 
it was subject to the mortgages appears 
reasonably dear. After the payments had 
been made, Nathu and his co-purchasers 
instituted a suit against Bindesri, Likhpat, 
who was defendant No. 2 to the proceedings, 
and others, asking for the recovery of the 
sams paid against the properties and persjns 
of the defendants. The plaint was a clamsy 
docament, and the sait as against Bindesri 
was misconceived, for the plaintiffs were 
no parties to the deed of 7th September 
MOi and no trust was thereby created in 
their favour. The real case was a personal 
claim against Lakhpat, and this is in fact 
included in the general confusion of the 
suit. A subsequent suit was also brought 
by Lakhpat Nath against BindeBri Oharan 
and Nathu Khau and his co purchasers and 
others to obtain rescission of the sale of 7th 
September 1904 on the ground that Bindesri 
Charan bad wholly failed to comply with 
the obligations that he undertook for Nathu 
Khan; the purchaser wa9 made a party to 
this 6uit which was compromised before 
trial and the compromise became incorporated 
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in a decree under the seal of the Court of 
the 20th July 19C8. It ia unfortunate that 
this decree ia couched in language which 
render* it extremely difficult to give a fair 
grammatical construction to all its terms, 
but their Lordships think that none-the- 
less its purpcea is clear and the obscurity 
is doubtless due to the faot that it represents 
the actual agreed terms of the parties which 
have cot been put into plain legal 
phraseology. The decree provides for the 
return of the properties sold to Bindesri, 
subject to a condition expressed in the 
words 

“That in case the defendant No. 2 heroines 
liable to Nathu Khan and others (plaintiffs 
in Suit No. 122 of 1907), in the final decree 
in that suit, that sum will be payable by 
the plaintiff to those defendants, and the 
property which is the subject of this suit 
will remain charged with this debt payable 
to those defendants.'’ 

The effect of this order was as follows: 
that if Lakhpat Natb, who, notwithstanding 
the fact that be was plaintiff, because be 
was defendant No. 2 in Suit Nc. 122 of 
1907, is referred to aB the defendant No. 2, 
becomes liable to Nathu Kban and others 
who are the plaintiffs in the Suit No. 122 
of 1907, iu the final decree of that suit 
that sum—that is the sum for which he is 
liable—will be payable by him, LakhputNath, 
to Nathu Khan and others and the property the 
subject of the present suit will remain charg. 
ed with the debt payable to thoEe defend* 
ants. The confusion in this decree is due 
to the fact that while it refers to the suit 
instituted by Nathu Khan against Lakhpat 
Nath and others to obtain a declaration of 
liability, it introduces the description of 
the parties alternately by virtue of their 
capacity in that suit and their capacity in 
the suit which is being compromised, with 
the result that the same person becomes the 
defendant and the plaintiff in the same 
sentence. Their Lordships having carefully 
studied the language of the decree are satis* 
fled that the interpretation that they have 
placed upon it is correct and indeed it is 
the only interpretation that could give 
reasonable effeot to the claim that Nathu 
Khan possessed against Lakhpat Nath at 
the time when the suit was set on foot. The 
suit referred to as No. 122 of 1907 was 
thb suit brought by Nathu Khan and others 
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asking for relief against Lakhpat Nath in 
respect of payments to which reference has 
been made and it is the suit oat of whioh 
this appeal has arisen. Lakhpat died before 
this suit oame on for hearing, bis heir was 
added in his place, and the learned Sabor* 
dinate Judge held that as he derived benefit 
from the payments made by the plaintiffs, it 
was equitable that the plaintiffs must be re¬ 
couped, and he ordered sale of the properties 
that had been sold to Bindesri, if the amount 
were not paid. 

Upon appeal the High Court held that 
the plaintiffs were not compelled to make 
the payments to avert the sale and that 
they were not entitled to any relief. 

Their Lordships find it difficult to accept 
the view that purchasers of a property are 
not compelled to pay off mortgagees who 
have obtained decrees for sale, even though 
a sale is net immediately threatened, bat it 
appears there were questions about the nature 
of the sales not explained to their Lordships 
which may have caused misunderstanding on 
this bead. 

The present appellants are themselves 
responsible forwhat ooourred, for there would 
have been no difficnly in obtaining relief had 
the section of the Transfer of Property Act 
to whioh attention has been called been 
placed before the Coart. It is plain from 
that section that as Lakhpat Nath bad 
bound himself to deliver the property 
free from encumbrances, and had only 
delivered it subject to the charges which 
Nathu paid, Lakhpat was, therefore, liable 
for the monies paid by the purchaser 
in order to clear hie title. If that simple 
view bad been preeented to the Court of 
first instance and to the High Oonrt their 
Lordships see no reason to doubt that the 
matter need not have proceeded as far as this 
Board; bnt the Courts below appear to have 
been confused with the effect of what had 
taken place and they do not seem to have had 
their attention directed either to the Statute 
or to the decree although the compromise 
was mentioned. It may be that ad the 
decree was made after this suit was institnl* 
ed, its execution might have been a difficult 
matter in the present proceedings, but with 
that their Lordships do not intend in any 
way to interfere. All that they think the 
appellants here are entitled to is (a) a dec* 
laration that in the circumstances Lakhpat 
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Nath did become liable to Natha Khan for 
the monies paid by Natha Khan either for 
redemption of the mortgages existing on 
ths property purchased by him on the hobala 
of the 6th September 1904 at the date of 
enah pnrahase, or for purchase of the 
properties on sales under snah mortgages, or 
to prevent snah sale# ; and ( b ) that the 
person mentioned in tho decree of the 20th 
July 1908 as the defendant No. 2 was 
intended to be Lckbpat Nath. Their Lord* 
ships, for these reasons, will bnmbly advise 
His Majesty that the judgment appealed 
from should be s*Sajiaeand the desree of the 
learned Judge of first instODse be modified 
by the introduction of the above deelara 
tion that Lakhpat wc.9 liable to the plaintiffs 
in the suit for the ronies paid nnder either of 
the above head?, and if ary dispute exists as 
to sash paymonta on enquiry must be direct- 
ed to ascertain Gbo facts. Tbs appellants 
vrill have their tests in the Courts below, 
There will be oe costs of the appeal. 

P. Appeal allowed, 

Solisitors for the Appellants.—Messrs. 
Tugh A - Oo. 


ilocamsnt prescribed a jam* of Rs. 102-2-0, auuuully 
payable by the lessor and tbon proceeded as follows. — 
I do hereby agree and reduco to writing that tho 
said' lessee “having his possession over it shall 
aunually pay tho pay of the Patwari and Obaukidar, 
r-. the entire amount of Rs. 102-2.0 shall be paid 
to the Government and he shell remain in possession 
and enjoyment of the samo generation after gener¬ 
ation ' na-dan lad naslan, batnan bad batnani and 
shall exerc.se ail sorts of proprietary powers 
(ckhtyarat bale- milikana),'' The grantor did not 
idforvo any right of re-entry or reversion in hie 
favour in oay event. It wa 3 found that the donee 
and his sons used to pay rent to the donor and her 
transferee : 

that the above document created an absolute 
interest in thodouoe with this qualification that a 
liability to pay the annual jama of Rs. 102-2-0 was 
imposed on him, so that ho became an under-proprie¬ 
tor of tho lands as defined in section <J ( 8 | of the 
Oudh Kent Act. [p. Ill, col. 2; p. 113, col. l.j 
Kalka Siajh r.Buraj Bali Lai, 45 ind Cas. 203; o O. 
L. . 80, opiainedaed distinguished from. 

Appeal from a detree of the Subordinate 
Judge, Suitanpur, dated the 14th May 1920. 

Mr. Muhammad Waiim, for the Appel¬ 
lants. 

Dr. J. N. Uiira, for the Hon’ble Pandit 
Qokaran Nath Miira, for Respondent No. 2. 

JUDGMENT.—This ie an appeal from the 
decree of the Subordinate Judge of Sultanpar, 
dated 14th of May 1920, by which the 
plaintiff respondent’s suit was detreed. The 
suit was instituted by ouo Muiammal Bibi 
Gbafuraa who, on her death, ie now represent¬ 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appcal Nc. 35 or 1920. 
Acgoet 0, 1921. 

Preient M». Dalai, A. J. C., and 
Syed Watir flasoD, A. J. C. 

KARIM DAD KHAN xbo otmbs— 
Dbpbi dasts—Appellaits 
ttntii 

Muiammal BIBI GHAFURAN, diad, A5D 
ox her diath MUHAMMAD MUSTAFA 
KHAN A* i* 0T88CB—PuiBTim— 
Rmpoxdixti. 

Construction »f iloeumnt—Lease, perpetual, interpre¬ 
tation of — Re-entry or reversion, right ot— Absolute 

intered—Under-proprietor, right- of—Oudh R-if Art 

(ZM of 1886 ;, r. 3 ( 8 ). 


The true coustr action oi a document doea not 
depend upou the name which is giro ta it, but It 
must be determined with reference lo its terms, [p. 

" A ’ document was christened with tho name of a 
"p a rpetu»l lcuie.” Aftar writing tbcarea or the lands 
«V)]»h W»it» the snhject.nalter of the do*!, ik« 


ed by tbs fear respondent* in this appeal. 
The relief which the plaintiff prayed for was 
a declaration to the effect that the lease, 
dated the 19th of December 1873, conferred 
no right superior or inferior in the lands in 
suit on tho defendants, 

The original owner of the properties in 
enit was one Muiammat Bibi Rahmani who 
executed the document of the 19th of 
December 1873 in favour of her brother, 
Jahangir KbaD, who ie now represented by 
the fonr defendants in the suit. On the 19th 
of November 1895 the same Muiammat 
Bibi Rahmani executed a deed of gift of her 
entire property in favour of Muiammat Bibi 
Gbsfuran, the plaintiff in the enit, and in 
virtue of the title acquired by Muiammat 
Ghafuran nnder the deed of the 19th of 
November 1895 she brought the suit out of 
which the present appeal has arieen. 

The defendants urged a number of plea9 
in defence but in appeal to this Court the 
two grounds, which arc set forth ip th# 
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memorandum of appeal, attack the finding 
of tbe learned Subordinate Judge relating to 
the interpretation of the deed of 19th Decern- 
ber 1873. The argument urged before ua in 
support of tbe appeal is to the effect that 
tbe deed in question ereated at least heritable 
and transferable interest in favour of the 
donee, Jahangir Khan. The sole question, 
therefore, whish arises for desieion in the 
appeal ie the true interpretation of tbe docu¬ 
ment of the 19th of Daeember 1873. The 
learned Subordinate Judge found that the 
said deed ereated heritable bat not transfer¬ 
able interest in favour of Jahangir Khan. 
We may reprodute here the learned Sub¬ 
ordinate Judge’s finding on the question. 

“On a true eonatruetion of the doenment 
it appears to me to be nothing more than a 
perpetual leaee, It certainly does not give 
a life estate ae is alleged in the plaint but is 
a heritable leaee. It also dees not amount 
to an absolute transfer of the proprietary 
rights because under this lease the lessees 
are liable to pay a sertain amount every 
year to tbe lessor. It does not in any way 
give any transferable rights.” 

The doenment is christened with the name 
o! a "perpetual leaee”. The true eonetruetion 
of a document does not depend upon the 
name whieh is given to it, but it must be 
determined with reference to its terms. 
After reciting tbe area of the lands, which 
are the enbject-matter of the deed, the 
document prescribes a jama of Rs, 102 2-0 
annually payable by the lessor and then 
proceeds as follows 

I do hereby agree and reduce to writing 
that the Baid Khan having bis possesiioo 
over it shall annually pay the pay of Patwari 
and Ghaukidar, ». e„ the entire amount of 
Rs. 102-2-0 shall be paid to tbe Government 
and be shall remain in possession and 
enjoyment of the same generation after 
generation ( nailan bad nailan, batnan bad 
haftian) and shall exeroise all sorts of 
proprietary powers.” 

It is aonieded that these worde of the 
grant create a heritable interest in the 
donee. The learned Subordinate Judge ie 
also of the same opinion, but the contention 
on behalf of the respondents is that the 
donee did not acquire a transferable interest, 
and consequently the grant creates only 
Rentable and non-transferable tenure. We 
ftf pf opiqipB that the contention put 


forward on* behalf of the respondents is 
not sound. We think that the words of 
the grant which we have quoted above 
create an abiolute interest in the. donee 
with this qualification that a liability to 
pay the annual ?ama of Rs. (( !02-2 0 w 
imposed on him. Tbe worde nailan bid 
nailan" have acquired a technical import 
in Indian conveyancing. If we were to 
interpret these words in their literal sense 
they would mean, line of descendants in 
unending succession. This sense of the 
words leads to one or the other of the two 
conclusions: — 

(1) that the successor in each generation 
takes as a donee under the terms of the 
grant, or 

(2) that tbe first donee takes an absolute 
estate. The first conclusion mast be 
rejected because it would, in the first 
instance, infringe the rule against perpetuity 
and, secondly, would create an estate of a 
Dature of an estate tail which is wholly 
foreign to ths Muhammadan Daw by which 
the parties to the suit are governed. The 
result is that we must adopt tbe construction 
which leads to the cecond of the two 
conclusions indicated above. 

In the case of Thakur Earihar Bakth v. 
Thakur Oman Panhai (1) Lord Hobhouse, 
in delivering the judgment of tbe Judicial 
Committee, made the following observations 
which appear to us to be conclusive on tbe 
question of the construction of the deed of 
the 19th of December 1873:— 

"Their Lordships have not been famished 
with any authority; in fact Mr. Branson has 
fairly said he can find no authority in 
which a gift with the words 'nailan bad 
nailan ’ attached baB been held to confer 
anything less than the absolute ownership, 
On the contrary, in the varioas cases in 
which the expreiaions 'mokurarV/iiiemrari', 
V tiemrari mokurari’, have been weighed and 
examined with a view to see whether an 
absolute interest was conferred or not, it 
seems to have hsen taken for sertain that, 
if only the words 'nailan had nailan' bad 
been added, there would have been an end to 
the argument, because an absolnte interest 
would have been elearly conferred. Their 

<l) 14 0.293, UI. A. 7i Ulnd.Jur. 10G| 4 Sar 
P- 0. J. 768; Bafione and Jackson’s P. 0. No. flls 7 Ini. 
Deo. (h, O 196, 
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Lordships think that the insertion of those 
words io the TCLtxn'iTrxd would be conclusive in 
itself; but, locking at the expresned object? of 
the ratina-na , they would tome to the fame 
conclusion even if words of a less peremptory 
character had been used.” 

Further, besides the words upon which 
we have laid stress so far, we find that 
the grant confers “all 6orts of proprietary 
powers” upon the donee ( akhtyarat bator 
malikana ). The word “ malikana ” is a 
grammatical variation of the word “ma/W, 
and connotes powers of a malik, and must 
be given the same meaning as the word 
% malik" itself. This word has also aoquired 
a technical sense conveying a heritable and 
alienable estate as was observed by Lord 
Davey in bis judgment in the case of 
Lilit Mohun Singh Boy v, Chuhkun Lai Boy 
(2). The same view was expressed by Lord 
Collins in the case of Surajmani v. Babi Nath 
0,ha (a). His Lordehipsaid :— 

“But while there is nothing in the context or 
surrounding facts to displace the presumption 
of absolute ownership implied in the word 
'malik' the context does seem to strengthen 
the presumption that the intention was that 
'malik' should bear its proper technical 
meaning.” 

The respondents in this case contend that 
the name ’ perpetual lease” given to the 
document excludes the presumption of 
absolute ownership, We do not think that 
that fact in aoy way affects the teobnical 
sense of the wcrd "malik" or the presumption 
of absolute ownership arising out of the 
use of that word. As we have said before, 
it is Dot the Dame given to a document which 
would determine its construction but the 
interpretation must be founded on tbe terms 
of the deed as a whole. In the oase of 
Tirugnanapal v. Fonnammai Nadathi (4) 
in coostruing a document which was styled 
as a Will, Lord Moulton observed:— 

"But calling a document a Will does not 
make it so.” 

There is no doubt, however, that by giving 
the name of a perpetual lease to the docu* 
ment under construction and by fixing 

(2) 24 c. 834; 24 I. A. 76; 1 C. W. aN. 397; 7 Sar. 
P. C. J. 155:12 Ind. Dec. (n. e.) 1224. 

(3) 30 A. 84; 5 A. L.J. 67; 12 C. W. N. 231; 18 
M L J. 7; 10 Bom L. B. 59; 7 C. L. J. 131; 3 M. L. 
T 144- 35 I. A- 17; 14 Bur, L. R. 221 <P. C.). 

'( 4 ) 68 Ind. Cas. 228; 25 C. W. N. 511; (5920) M. W. 

559; 28 M. L. T. 109; 12 L. W. 060 (P. C.), 
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the liability to pay an annual ami 
of Rs. 102-2.0 the grantor Musimmat Bibi 
Rahraani : ntended to create only a sub¬ 
ordinate tenure with heritable and tramfer- 
able interest. There is aho evidenae on the 
re.ord (P. W. No. 1) that Jahangir Khan, tbe 
donee, and his eons used to pay rent to 
Bibi Rahmaui and Bibi Ghafurao. Su.h 
a tenure is generally treated as an under, 
proprietary tenure in the Provinae of Oadh. 
The word “under-proprietor" ia also de6ned 
in the Oadh Rent Aat (Aat XXII of 1886) 
seotion 3, sub seation (8) as "any person 
possessing a heritable aDd transferable right 
of property in land for whiah be ie liable 
to pay rent." The name of the dooumeot 
as a "perpstual lease” is, therefore, also not 
insonsistent with a grant of heritable and 
transferable right in the property whiah is the 
eubjeot-matter of the dead in question. 

The aonslueioD at wbiab we hava arrived 
is further strengthened by the proposition 
of law that property of every kind is transfer- 
able except as provided by any A.t of the 
Legislature or by aoy other law for the time 
being in forae: S9e seation d of the Transfer 
of Property Aot (Aat IV of 1882). And it ie 
signifiaant that the grantor does not reserve 
any right of re-entry or reversion in hie 
favour in any event: See tbe deaieion in the 
aase of xVil Madhab Sikdar v. Narattam 
Sikiar (5). 

The lower Court has railed upon adeai* 
eionof a learned Judge of this Court in 
the aase of Kalka Singh v. Sura; Bali Lai 

(6) and that deaision bae also been pressed 
on us. To nee the language of Lord Shaw 
in the oase of Har Naragan v. Surja Kunteari 

(7) : "Tbe ease merely illuetratse the inex- 
pedienay of laying down a fixed and general 
rule applicable to the aoDstruation of settle¬ 
ments varying in terms and applying to estates 
varying in situation.” The deaision of the aase 
reported in 5 Oadh Law Journal [ Kalka Singh 
v. Su^aj Bali Lai (6)] does not lay down any 
rule of eonstruotion. On theaontrary, the learn- 
ed Judge makes the following observation:— 

"Cases like these must be deaided on their 
own fasts aDd the law being well understood 
the only question in eaah aase is, how the 
law is to be applied to the partisnlar faati 
whioh are put before tbe Court." 

(6) 17 C. 826; 8 Ind. Dec. (s. s.) 1095. 

(0) 45 Ind. Cae. 208; 5 0. L.J. 80. 

(7) 63 Ind. Cas. 34; 43 A 291; 25 0. W. N. 061; 14 

L. W 633 (P.C.J. . 
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Id the document whiah wag eDnsiraed in 
the *880 reported is 5 Oidh Liw Journal 
{.JTaJVa Singh v. Sura ; Bali Lai 16)], 
the words “ahhtiyirat mahkana ” whi«h 
ooanr in the document before ns were want* 
ing as were also the words “bitnan bid 
bitnan." 

We, therefore, allow the appeal, set aside the 
dearee of the lower Ooort and grant a declara- 
fion to the respondents in the following 
terms:.— 

That the defendants are not the propria- 
tors of the lands in gait, bat that they are 
under-proprietors, i. e., they possess heritable 
and transferable interest in those lands. Tbe 
respondents will pay the tosta of tbe appel¬ 
lants in tbe Coart of first instanes. Eioh 
party will bear its own eoats in this 
Ooort. 


i, p. 


Appeal allouel. 


LAHORE HIGH COURT. 
MitciUiiBons Second Civil Arp:*c, 

No. 900 or. 1921. . 

-• November 2, 1921. 

Present:—Mr. Justice Scott Smith. 
CHAJJU AND OTaiRS-DlFINOAMTS— 
Ap?BLLANT8 
venue 

SHAM-L4Lr-PuiNTirr—R jsrowdbnt. 

u«f Procedure Code (Act V of my, 0, XU, r. 23 
~~Remand—Court U tchich case can be remanded. ' 

XU 6 cf re Z' ld r- C ? p raP ' a , ted by rule 23 ^ Order 
£ tho iwVS Pr ° C 1 edaro , , ode i3 * remaud 
nrafcJLi w 4 ? whose decreo tho appeal is 

wdL^fimlL 1 ! th ° Appollato Court ®akfug the 
?? dhaspowr transfer a case from 

r "an°,r rt Bnother - thero « nothing illegal in iS 
Tn W 10 “ SB t0 s ^ 6 oth ** Court, 
trsnsfel Judx0 ’ however - no power to 

other and ° n ° Bubordinato Court to an- 

CWn^r’ ‘ heref ° ro ' cannot remand n caso to a 
Court other than that which origically tried it. 

* « Fig?* appeal frQm frder 

frd h^AddUmna 1 Jadge, Delhi, dated the 

>r * 9 21, reversing that of .the 

S3S*ifcg* 01a83 ’ D,w ‘ datad the «* 

V % lor the Appellants, 

Lila Qgpal Ofnni, for tho Hjapondeat, 

9 


JUDGMENT.—This is an appeal from an 
order of tbe Additional Jndcre, Delhi, remand¬ 
ing a ease under Order XLI, rale 23, Civil 
Prroedure Code, for re trial to a Coart other 
than that which originally tried it. The 
ground upon which the Additional Judge 
remanded the ease was that sertain witnesses 
tendered by the plaintiff had uot been examin¬ 
ed by the Trial Court, and the Beneh of this 
Court which admitted the appeal sent for 
tbe record to see whether the plaintiff or 
BDy other witnesses were tendered and 
whether tbe lower Conrt refused to 
examine him or them The Bench was 
satisfied that this was so and admitted 
tbe appeal only on tbe question of the trans. 
fsr of the case to another Court than that 
whiah originally tried it. I, therefore, beard 
arguments upon this point oply. Aosording 
. Order XLf, rule 23, Civil Procedure Code, 
the remand should be to that Court from 
whose decree tbe appeal is preferred, but 
if the Appellate Court has power to transfer 
a case from one Court to another, there is 
nothing illegal in remanding the ease to 
another, as was laid down ip the oase report- 
ed as Fati v. Gaddi (1). The officer who 
beard the appeal from the Munsit’s order 
was tbe Additional Judge who had no power 
under the Puujab Courts Act or the Code 
of Civil Procedure to transfer a ease from 
one Subordinate Court to another. His 
order remanding the case to another Court 

to that which tried it was, therefore, to this 

extent illegal. 

I, therefore, aaaepL the appeal so far at to 
order that tbe ease be remanded to the Court 
which tried it. Mr. Gopal Ohand ou behalf 
of the respondent has urged that the Munaif 
who tried the case is prejudiced ip favour 
of tbe defendants and that this Court 
should transfer tbe case to another Munsif. 

I am not, however, prepared to exhroise my 
power of transfer, if tbe plaintiff has any 
ground for supposing that the Munsif who 
tried the case is prejudiced against him ha 
can apply to the District Judge for transfer, 
Costs in this Court will be costs in the ease. 

Z. K* 

% 

,,, r i * *„ 0 . Appeal accspfei, 

R. 19J3 a Ca8 ' 7 ‘ 158 P - H ,0i3 i 279 P - L. 
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8RI NATH t>. NAJMONNISA. 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Sicdnd Civil Appe*i. No. 176 op 1920, 
Jaruary 19, 1922. 

Frese^t Mr. Daniel**, A. J 0, 

Pandit SRI NATH— Dependant No. I 
—Appellant 
terms 

Musammat NAJMUNNiSA, deceased, andon 

her death, Sh GHULAM HUSSAIN and 
CT9IKP— Plaintiff* 

Paniit S1TAL PRASAD, dic*a«id, and 
Oa Hia death Mufammat DHlYANIT 
DEVI AND ^THC‘B— 

D* PUDANTS—Rf$PON‘ rnt*. 

Cv**harer—Joint land-P"Sit*, suit foe—Lea*e — 
Proprietor, full right* ol, whether acquired—Mortgagee 
n* iccV j* lessee, position of. 

r A co-slmrcr cannot always deal with joint land 
fitfuinet the uishe* of the other co-shnrers 

A lessee or a pmntec may be a co-sharer for I he 
purpose of a suit for profits, but ho docs not thereby 
acquire the full rights of n proprietor for all pur¬ 
poses. 

Where a person obtains a lease with regard to a 
certain plot appertaining to joint ehamilat land 
from one of the co-sharers and also obtains leases and 
jnoritfuL'OS from some of the othercc-i-haiers.heis not 
entitled'to deal with the lands as he li^es, but is 
bound by the terms of the leases obtained by him. 

Appeal from a desree of the Distriet 
Judge, Fjz%bad, dated tbe *5tb Manh 1920, 
modifying that of tbe Munsif, Akbarpur, dated 
the 2 <th Mar.h 1919. 

Mr. tfiomat Uilah, for tbe Appellant, 

Mr. Zahur Ahmad, for Respondents. 

JUDGMENT.—The disputes in this ease 
are now reduaed to a narrow sompass. The 
suit related to plot No. 639 in tbe village 
Rasnlpnr Mnbarakpnr. There are two paltii 
in this mahal, Faiti Znbeda B.bi and tatti 
Badri Parsbad, and an area of 285 bighai 6 
bisxeai ihamilat land is held jointly by ihe 
proprietors cf both. The plot in suit is in tbe 
ihamilat land. Tbe defendant-appellant is a 
lessee from tbe plaintiff. Tbe lease sontams 
an express aovenant forbidding tbedefeid- 
ant to oonvert tbe land in snit into a 
bagicha or garden. The lower Appellate 
Court bas granted an injunction to prevent 
his doing eo. The injunation forbids the 
defendant to plant any fruit or garden trees 
or to do anything wbioh would oonvert the 
land in snit into & bagicha or garden. Toe 
lower Appellate Conrt bas maintained the 
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walls whieh the defendant baa built round 
tbe land enhj^c* tr *Mq eonditinn that if at 
any time the plain! ff nr her pooeppsora-in- 
interest beeome entitled to aatual poespsaion 
of the land, the appellant and tbe sesond 
and third defendant?) in the Trial Court or 
their eneesssors will be bound te demolish 
bo mush of the new walls on three sides of 
the garden as affeets tbe area to astual 
possession of whieh tbe plaintiffs respondents 
or their enoeessore become entitled. Other 
reliefs alarmed hr the plaintiff ware refused. 

Both parties Sled separata appeals bit the 
plaintiff’s appeal abated on ber death as her 
legal representatives made no applieatien to 
be brought on tbe reeord, The appeal of the 
defendant, Pandit Sri Nath, has bow to be 
deoided. Tbe defendant’s learned Advosate 
does not deny tha^ he is bound by the eove- 
rant in tbe lease a9 against the plaintiff. 
He argues tba*, because be bas obtained 
leases and mortgages from some of tbe other 
oo-sbarerp, he has, therefore, become a so* 
sharer and sannot be prevented from dealing 
with the lands as be likes. Even a so sharer 
oannot always deal with joint land against 
tbe wishes of the other oo sharers, bnt 
putting this aside, tbe appellant’s argument 
is fallacious. It has, no doubt, been held in 
two rulings of this Court that a lessee or a 
grantee may be a so sharer for the parpoee 
of a suit for profits, but that does not mean 
that be bas aoquired the full rights of a 
proprietor for all purposes. As against the 
plaintiff hie rights are those wbish be 
asqoired under the lease. He has aeqnired 
no further rights againet her and no* 
thing wbish bas taken plase between 
the defendant and third parties oan 
deprive tbe plaintiff or her euseessora of 
her right to enforse the express eovenant 
entered ioto between her and tbe appellant, 
Ae regards tbe sesond relief it is eonseded 
that it does no more than express wbat the 
rights of the parties will be in tbe event of 
the plaiDtifl’e eussessora at ary time besom- 
ing entitled to astual possession of the 
land and I, therefore, see no reason for dis- 
turbiog it. The result is, that the appeil 
fails and I aseordiDgly dismiss it with costb, 

J. p. 

Appeal ditmuted, 
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RAMI OF TQM 0. HAHABAJA OF JETAPOBE. 

MADRAS BIG'! COURT. 

OiVil MiHCKLLiMEOOd Peiitijm No. 354?i 

cf *919. 

February 3, 1922, 

Pretent: — Mr. Jmfcioe OldSsId and 
Mr. Justice VVokataaobba Rao, 

The RANI op TUNI—Petitioaej 

vert us 

Tbk MAH ARAJ A of JEYAPO RE 

(*IC A8?l>) AfrDOT'I*'-* —B**PONDI*T$. 

Yiiagnputam Agency Rates, rr 16, VO— Execution 
proceeding*, order m, whether 'decree'—Appeal, mom* 
(aiwlilUy of— Suit ifioiujfy worded as petition— 
Agency Court, jurisdiction of , to grant appropriate 
relief as in suit . 

Rules ifl and ?0 of the Viza<<apat?ira Agency 
Buies apply only to decrees of an Agency Court 
and no appeal is provided in the hulefl against 
either orders passed in execution or ether oidors 
of a miscellaneous naturo [p 1.6, col. 2 .] 

Sri Sri ri Vtkram'ideo ttuharajulwn Qaru v 8ri 
Weladevi Paitamidhadevi (laru , 26 M. 2R6 and 
Lngidauati Ycnkatinigabushanao i v. 0 Vila pat i 
Mahahimi, 42 Iud Cas 665. 41 M. 3:6; 3i M. L. J. 
624, followed. 

• Miscellaneous orders by an Agent or Aseitant 
Agent can bo displaced only by an application to 
the Governor ia Council [p 1*6, col. i] 

Where what in re ility is a suit is wrongly des. 
cribed as a petition it isopen to the Agency 
Courts to grant the appropriate reliefs as in a 
suit, and orders passed on such petition may be 
regarded as decrees from whhh an appeal lies 
under rule 6, and a revision to tho High Court 
under rule 20, of the Vizagapat&m Agency Boles, 
[p. 116, col J.] 

Pamim under rule 20 of the Agency 
Bales, V ztgapataro, praying that, in the 
•irearastauoes itated therein, the High 
Court will be pleased to issue an order 
directing the Agent to the Governor at 
Vrzigapatam to review hie proceedings in D. 
Die. No. 2;5 of 1919, dated 17th Jane 
1919, prjferred against an order of the 
Court of the Spesial Assistant Agent, 
Parvatipur Division, dated 6th January 1919, 
and made in Misoellaneous Petition No. 1 
of 1917. 

Mr, D. Ap pa Ran, for the Petitioner. 

MesAM. T. &. Srimvaiathntha Ohariar and 
P. Soma Suniaram, for the Respondents, 

ORDEJ,—This is a petition asking us to 
direst the Agent to the Governor, Vitaga- 
patam, to review his proeeediDgs dismissing 
as inadmissible an appaal from a decision 
of the Aasiatant Agent, 

A preliminary objection has been taken 
to onr bearing tbe petition, that it does 


not lie, beaange the AganPs diap'ml ifl 
not a decree, to wkiah role 20, V 
pitim Agenoy Rules applies. The qaastion 
whether tbe Agent's disposal i? a deoree 
ii indistinguishable fro a the qU3stion 
whether the desision under aop9il before 
him wa9 likewise a deores. The Assistant 
Agent was dealing with what undoubtedly 
was dosaribsd before him as a petition 
and was headed as presented under 
Order XXf, role 5 J , Civil Proosdure Code. 
The oiraometanms were that the present 
first respondent was oliiming tbe property 
atiaobed by the present petitioner in 
exeoution of h*r desrea against the 9eroid 
and otber respondents. Tbe Assistant 
Agent in dealing with the saae appears 
to have eventually destined to deoide the 
two issues originally framed whish related 
to the olaimanl’e title and to hiva 
re9trioted hie enquiry to possession with 
referense to the terms of Order Xil, 
rule 59. That was all in aaeirdanss with 
tbe eharaeter of the proseedings as resembU 
ing what in uon agency traits are kaowu 
a9 alaim proeeediDgs. In faof, however, 
tbe petitioner, who was then in the 
position of first oounter-petitioner, had 
expressly pleaded that the.claim proeedure 
under Order XXI, rule 58, was not in 
foree in the Ageney traets at all and had 
relied on a plea of title. Tbe petitioner, 
therefore, aannot be held in any degree 
responsible, if the Assistant Agent erred 
in treating the proaeedioge before him as 
•laim proaeedioge or in limiting the saope 
of the enquiry eon9ietently with their being 
of that nature. 

The law applieable is eontained exolu. 
eively in the Agenay Rnlas already 
referred to. The only provision for appeal 
is rule 16, allowing an appeal from the 
Assistant Agent to the Agent, and there 
is, of eonree, the provision in rule 20 for 
the powers and oontrol exeraisable by 
this Court, Those provisions apply only 
to deorees and we have been able to find 
no provision for appeals against either 
order passed in exeoution or other orders 
of a miseellaneous oharaoter. If, then, we 
are constrained to regard the Assistant 
Agent's order a9 passed on a petition and 
as not constituting a deoree, we shall have 
to hold that the app ? al to tbs Agent was 
rightly rejeoted by bim and to dismis, 
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tbe present petiticc. To sapport the 
position that orders in txeoution are not 
appealable there is a deeieion in Sri Sri 
Sri Tikramadto SJaharamhm Oar tr v. Sri 
fieladevi Pattamadhadeci Guru (l) and there 
ia olearer authority in Logodapati Venkata- 
nagabushanam v. Ovilapati Mahalaimi (2) 
to 8how that miscellaneous orders by »n 
Agent or Assistant Agent can be displased 
only by an application to tbe Governor in 
Council 

Tbe result, howover, is not, in cor 
opinion, to limit a person in tbe first 
respondent’s position to a petition as the means 
by which bo tan make bis olaim. The 
•oniequence is that, if be approaabes tbe 
Coart in order to do so, be should bs 
regarded rather as availing himself of the 
ODly remedy wbiah tbe law in the Agenoy 
treats provider, that is, the institution of 
a suit. The fast that he himself des- 
•ribed his aation as a petition and referred 
to a provision of the Civil Proasdcre 
Code wbiah was wholly irrelevant, aannot 
prevent us from asaertainiDg what was the 
real aharaater of the proceedings or from 
treating them as what they really were, 
especially when we have not been shown 
bow any unfair prejudice to aoy of the 
parties to them is to be apprehended. 
The necessary averments for a suit by a 
elaitrant were contained in the first respond¬ 
ent’s petition and the proper defenses 
were put forward in the petitioner’s oounter- 
petition. If the proper issues wore not 
joined, that was, as already pointed cut 
through no fault of bis. It may bs observed 
that there is no reason why the existence 
in the Agency Court of a remedy by way 
of elaim petition shoald be assumed^ cr 
the slaim procedure is not a part of 
English Law and thsre is no reason for 
regarding it as anything but a special 
provision of the Code or importing it into 
a legal system which has always stood on 
anindepondent foundation. In these eir.no. 
stances, we feel at liberty to treat tbe 
proceedings as taken in the only manner 
P „ailfth'e to the first respondent, by suit 
£«£*«. t. »«•* tbe ord.r. of th. 

Agert .Ed the Agent »e do.reee, 


11 M. 385, 31 H.fc.1. 
iil 


the former beirg appealable and tbe latter 
beitg eubjeot to the interference of this 
Court with reference to rule 20. 

Taking this view, we must direct the 
Agency Commissioner to rsview his order 
afier bearing the appeal on the merits 
in tbe light of the foregoing, In doing 
so, we take tbe opportunity to refer to a 
statement made by Mr. Appa Rao on 
behalf of tbe petitioner before ns, which 
is entirely consistent with the record, that 
bis client was not heard before the 
order was passed. We are constrained to 
call the attention cf tbe Agency Com** 
mission* v to this irregularity in bis pre 
decessor’s procedure. Secondly, we observe 
that tbe Agency Commissioner ehould, in 
dealing with the merits of tbe ease, eon- 
eider before deciding sgainst the petitioner, 
whether the 6copeof the trial was not undaly 
limited by an unnecessary regard for the 
provisions of the inapplicable Order XXI, 
rule 59. We direct that costs of the pro¬ 
ceedings in the Court here and in the 
lowor Courts to date bo oosts in the cause 
and follow the result. 

a. c P. 

Petition allotce l, 


0UD9 JUDICIAL COMMISSIONER'S 

COURT. 

First Civil Appeal No. 33 of 1921. 
Jaouary 11, 1922. 

Preient:— Mr. Daniels, A. J. 0. 

Eabu ANANT R AM— Dipendant- 
Appillint 
vcrcNi 

NATIONAL BANK of UPPER INDIA 
L’MITED, LUCKNOW, Tagotoa 
Pandit PRAG NARAYAN, 

GfNEKtL Manages, Latooche Hoad, 
Lccarow—Plaintiff Bobu ISHURI 
PRASAD, Vi kil—Defendant 
—Respondents. 

- Contract—Money borrowed by executor to supple¬ 
ment teiUUr'e aixh-ticr.uloi, pc runal liability ot. 
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Upon a contract of borrowing mads by an 
executor after tbe death of the testator, tho execu¬ 
tor is only liable p'rson illy, and cannot bo sued as 
executor so as to get executim against the assets 
of the testator. |.p H8, col ; ] 

Where there is no necessity for an executor to 
borrow money for the purposes of the estate aud he 
borrows the money to supplement the assets left 
by the testator, the liability of the executor is n 
personal one, [p. 118, col, l.J 

Appsal from a dairae of tbs Subordinate 
Jodge, Luikmw, dated the 17th Marsh 1921. 
Mr, Niamit Uilih, for the Appellant. 
Messrs. M. Waiim and B. N. Okikbait , for 
Respondent No. 1. 

JUDGMENT.—This ease is really a 
simple one. The suit was brought by the 
plaintiff, the National B ink of Upper Iodia, 
Limited, on a pro-note exseated by the Erst 
defendant, Baba Ishnri Prasad, on 21st 
Doismbar 1916, Ths pro Dots purported to 
beexeouted by Ishnri Prasad "in my sapasity 
as trnsles of Chhedi Lai’s Dbaramshala and 
administrator of Chbedi Lal’e estate,” It 
was exesnted in renewal of a pro note dated 
23rd Das9mber 1913 exeented by Baba 
Iehnri Prasad’s late brother Baba Gtnga 
Prasad Varms. The pro note was eigne 1 
"Ganga Prasad Varma, exeoator of Chhedi 
Lai’s estate.” Chbedi Lai died in 1904 
leaving the greater part of hie estate for 
•heritable purposes. He appointed four 
exesutors, of whom two were Baba Ganga 
Prasad and Baba Iehuri Prasad, Babu 
Ganga Prasad alone took out Probate and 
was appointed exesnior by the Court, Hi 
desided to apply the money hft by Chhedi 
Lai in building a DharamihaU. Hi also 
applied a eoasidarabh amonht of his money 
for the same parpsso. In tb9 speseb whish 
he made at the publis opening of the Dharam- 
eb»la, Exhibit 270, he stated tbit the 
building woild eosfc a little over Rs. 50,000, 
of wbiob Rj. 35,000 bad bsea or would bs 
met from the estate of Oheddi L al. In order 
to nuke np th9 amount he borrowed money 
from time to tims on pro-notes of whish the 
pso note of 23rd Desembor i913 was one. 

The present enit waa originally instituted 
against three defendants — 

1. Babn Iehnri Prasid, 

2. Baba Anant EUm, 

3. Thi mother of Babi Ganga Praui. 
Between tha plaintiff aud the first and 

third defendants there is no* no dispute. 


A eomorom'ss wao entered into bstvesu ths 
plaiatiff and ths first defending as a rssnlt 
of whish the third defendant was dissbargad 
from the aait an! a dearee in terms of the 
oompromUs passed a;aia3t the first defend¬ 
ant. 

After Baba Ganga Prasad Varan's death 
in 1914, Baba Ishnri Prasad and ons Babi 
Brijmohan Lil ware appointed administra¬ 
tors of Chhedi Lai’s estate. On 14th Jane 
1917 their Letters of Administration were 
eanselled and, snbseqnently, on 5th Marsh 
1918, Letters of Administration ware granted 
to the appellant Babu Anant Ram. It is ia 
bis sapaeity of administrator of Chhedi Lsl'a 
estate that Baba Anant Ram was made a 
defendant. The first relief asked for was a 
dearee against the first defendant as trustee 
and manager of Chhedi Lai’s Dharamshala. 
The assond relief was that “if the said 
Dharamibala for any reason bs not deslared 
to be a trust property bat a portion of 
Baba Chhedi Lai’s estate and assets then a 
dssreo for Ri. 9,911-15 2, with falnre 
interest, be passed against the defendants 
Nos. 1 and 2 by (treating a eharge on the 
estate of Babn Chhedi Lai inolnding the 
aaid Dharamshala” Tuere was a third 
alternative relief asking for a desrea against 
the defendant No. 1 personally and as in 
possession of property of Baba Ganga 
Prasad Varma, whiih is not now material, 
The learned Subordinate Judge has held the 
Dbaramiha'a to bs trust property but has 
nsvertbelesi passed a desrse against the 
essond defendant as administrator, though 
this relief was only asked for in the plaint 
in the ovoat of the DoaramshaU not boiug 
hsld to bo trust property. Hs has re.ied on 
tbs ruling io Sheo Shm\ir Gir v. i?«?i 
Shvuit O'iVfiihri (1). This was a Bait for 
a destitution that a sale of endowed prop- 
erty by a previous Matsant is invalid, and 
itis ssnseded by the respondent that it haa 
ns aspli*atioa ts tho present fasts. Too 
appellant contends, and rightly, that no snih 
dsoree canid bo passed against him. The 
qusstion whether toe Dharamibala is trait 
property is absolutely immaterial in tbii 
• ase for the parpose of determining whether 
the appollant is liable as aiminiitralor. Ho 
is admittedly not in pmossioa of the 


(1) 21 C, 77j 12 Ind, Dao. (s, a.) 7 it. 
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Dharamsbala and no decree against specific 
property could be passed on a simple pro note. 
The only question is.whether Babn Ishuri Pra- 
fad or Baho Ganga Pracad, merely by purport¬ 
ing to sign a pro note as executor, could render 
the estate cf Cbhedi Lai liable for the amount 
b*rro*el. Th* general role established by 
Firhall v. fath'ill (2) and referred to io Wil¬ 
liams on E tecntors, TeDfch Edition, paga 16 j4, 
is in these «erms: - 

“It appears to me to be settled law, that, 
nnon a contrast of borrowing made by an 
executor after the death of the testator, the 
exeau r or is only liable personally, and cannot 
be seed as executor so a* to get execution 
apainst the aeeets of the t<s ator.” 

Certain ppeoial oases io which the estate i9 
liable are mentioned hy the learned author 
io Chapter II of Part IV. This rnle has been 
held applicable to India in two capes of the 
Calcutta High Court, Bomanath Paul v. 
Eunai Lai D*y (3- and Debendra Nath Buwit 
v. Een Chandra Boy (4). in this case it is 
quite clear, on the contentions put forward 
by the respondent, that there was no necessity 
to borrow this money for tho purposes of the 
estate. In so far as the money was b)rrowel 
by Babu Ganga Prasad to supplement the 
assets left by Chhedi L»l,his liability was 
clearly a personal one. If, *s is also suggest¬ 
ed, the money was partly b rro*ed bscaase 
there wa9 considerable delay in realising the 
assets and Babu Gtnga Prasad Varma did 
Dot want to wait, this was still not a case of 
necessity. It appears to me dear, therefore, 
that even if there are cases in which a decree 
on a pro note in respect of money borrowed 
by an executor can be passed against the 
estate, this is not one of those oases, mmy 
opinior, the euit should have been dismissed 
as against the appellant and 1 allow the 
appeal and dismiss the suit a9 against him 
with costs in both Courts. 

J. P. 

Apvexl alio'led, 

(2! 087*) 7 Cii. 12’; V L J. Cl. US; 25 L. T. C’5| 
20 W. K. 157. 

(< 7C. W. N. 104. 

U) 31 C. 253; 8 n : NT. X. 135. 


LAHORE HIGH COURT. 

SccchD Civil Appeal No 3226 cp 1916. 

Ootcher 26, 1921. 

Prcrenf: —Mr. Justice Broadway and 
Mr. Justice Abdul Qidir. 

RALIA RAM—PLilKTIFK —APPELUNT 

ter* mi 

DUNI CHAND and others—Defendants — 

Pv^OMDrNT-*. 

Registration Act (XVI of VO*), 8. 17 '2) 'vi'— 
Partition—Airard- Hit o) properties allotted to co. 
parceners - Registration. 

1 ists of properties awarded by arbitrators to the 
differ*nt m*'mb»r-*'*f a joint Hindu family on parti- 
tion form part of the awa'd, and the more fact that 
they are 6uned by the parties themselves does not 
make them compulsoiily registrable. LP *lP, col. I. ] 

Second appeal from a decree of the 
Li.-trict Judge, Gardaspor, dated the 5lh 
August 1916. reversing that of the Subordi¬ 
nate Judge, F ret Class,Gurdaspur, dated the 
llth December 1915. 

Bakbebi 7 ek Ohand . for the Appellant. 

Lala Moti fiegar, R. S.,for the Respondents. 

JUDGMENT.—Tin case was remanded 
by a Division Bench of this Court undtr 
Order XXII, rules ft end 11. Civil Procedure 
Code, for the decision of tho question whUhcr 
Mehr Cband, deceased, was a member of a 
joint Hindu family with his brothers, The 
report has beeo returned aud is to tho * fleet 
that Mehr Chard, deceased, was not a mem¬ 
ber of a joint Hindu family with bis brothers 
at the time of his death. 

Objection is teken to this report by Mr, 
Tek Cband on behalf of the appellant, it 
being contended that the report is based cn 
evidence, which i9 inadmissible. This in¬ 
admissible evidence is said to be a record of 
oertain partition proceedings, which requires 
registration. The documents in question are 
lists of properties allotted by arbitrator in 
the cocr»e of their award to the various 
members of the joint Hindu familyi which 
was then being diVrupted. 

Our attention has been drawn to Atimat 
Singh v. Kalxunt Singh (l), and it has teen 
urged that the documents in this oa r e are 
praotically the same as the documents in that 
one, We have perueed the authority cited 
and examined the documents in this case, 
and are catitfied that the two cases are not 

(1)71 P. R. 1906; 111 P. L.U. 1007; 147 P. W. R. 

1 B00. 
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on the lame footing. The documents in 
Aiimat Singh v. Kalmrt Stngh (1), i the 
litts of properh'ep, were prepared by the 
go parteren themselves, In the present 
oaee tbe lists were prepared by the arbitra¬ 
tors, and tbe mere signature of the parties, 
i e , the member? of tbe family! on these lists 
does not remove these dosaments from the 
iategory of an award, We hold that these 
doonmenta are a part of the award, and are, 
therefore, not ooropalflnrily registrable under 
Bastion 17 of the Begiftrat r on Act. Wa are 
Bunported in our view by Watir Aliw Mahbub 
Alt (2\ in whish ease Oolardhan Dat v, 
Jai Kithen Vat (3) waa approved, 

•We Anordingly bold that it has been 
proved that Mebr Ohand was not a member 
of a joist Hindu family at the time of his 
death. In these sirsumatanses, admittedly, 
the appeal abates not only against the legal 
representatives of Mehr Ohand, but against 
his so vendees, the sale being indivisible. 

We auordingly dismiss the appeal with 

tests, 

i.t* 

Appeal duMiffei. 

(2*£|j tnd. Cim. 4’2; 10 P. B. 1917; 134 P. L. B, 
1914 Ifll P, W. «. IfU. 

/ 62; 9 lad. Doo. 

(x. i.) 1180. 


- OUDH JUDICIAL COMMISSIONER'S 

COURr. 

SweND Owl App^l No. 279 of 1921. 

•r ' January 2l) t 1922. 

• Pandit Knnhaiya Lai, J. 0 

SHEO RATAN-Dips .mi No. 1^ 
Appbi.lant 


BAM NARAVAN PANDE amd oihiu 
DxflMDA*T8 Nos. 2 AMD 3— 
Rispondirt*. 

JurWie tl o» Of Civil Court-Tenancy, nature 

n£SS Z[ 1r T A? ,UV iUel !’ eXi,UnCe 0f ' <fen ‘ 


ln aiU,t for po88es sion, the defendnt 
tip a tenancy, and there ij no depute betwei 
parties with reg.rd to the nature of the tenanc 


the plaintiff denies the Tery existence of the tenanoy 
set up in defence and the defendant produces n 
dooument in supoort of his defence, the Civil Court 
ia qaite competent to give a finding regarding tho 
genuineness or otherwise of tho document, [p. 120, 
col i ] 

Jagmnaih Singh v. Drigbijay Singh, 4*1 Tnd Cas. 

83; 21 0 0. 210; 5 0. L. J. till, distinguished from- 

Appeal from a desrea of the District* 
Judge, Fyz*bad,dated the 30th May 192 1 ,oon* 
6 rmiog that of the Munsif, Fjzabad, 
dated tbe 16»h September 1920. 

Mr. Ohulam Rai n, for the Appellant. 

Mr. Sunder Lai, for the Respondents. 

JUDGMENT.—This appeal arises ont of 
a suit brought by the plaintiff respondent 
for possession of eertain plots of land. His 
allegation was that the said plots had been 
mortgaged by him with possesion in favonr 
of Earn Narain Pande and Debi Pra«ad on 
the 22nd November 18 -*7 for Rs. 200; that he 
deposited R 9 , 200 on the 26th Jane 1918 
uoder seation 83 of A«t IV of 1882 for 
payment to the mortgagees but they refused 
to assent tbe money; that he subsequently 
•btained a desree for redemption and in 
eoforsement thereof obtained possession of 
the mortgaged property, and that Sheo Ritan, 
the present defendant-appellant, was wrong* 
folly setting up his right to remain in posses* 
sion of the said land nnder a lease said to have 
been granted by Ram Narain Pande, one of 
tbe mortgagees. 

It appears that the defendant-appellant 
filed a suit against tbe present plaintiff, 
respondent for possession of the said land in 
the Re»et ns Court under sestion 108, eUnse 
(10), rf the Oudl Rent A,t(XXHof 18?6) 
alleging that he was a tenant of (he said land 
and that the plaintiff respondent had 
wroogfally ejeo‘ed him. He got a desree 
from the Revenue Court, the propriety of 
whi.h is here questioned by the phjotiff* 
respondent. Toe ,ontention of the plaintiff 
respondent is that the lease, said to have been 
granted by Ram Narain Pande to the defend¬ 
ant appellant, was fiatitioua and fraudulent 
and intended to defeat the application by the 
mortgagor, tendering the mortgage-money 
nnder ee#tion8)of A,t IV of 1882, whi,h 
was then pending. He also said that the ' 
defendant appellant did not obtain possession 
and that there were osrtain sub tenants who 
s 'n*.inu6d in possession of the land as bef ore. 
Tae eontention of the defendant appellant 
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was that the suit was cognizable by the Civil 
Coart. He did not 6)e the original lease or 
a certified copy thereof or mention the date 
on which, according to him, it was granted. 
The Courts below found that tb9 lease had 
been executed fraudulently by one of the 
mortgagees on the 5th July 1919 after tbo 
suit for redemption was decreed and the 
possession of the mortgaged property had 
been taken by the mortgagor and that 
it was a eham and fictitious transac¬ 
tion. 

The defendant appellant urges that the 
decision of the Revenue Court barred the 
Civil Court from entertaining the suit for the 
possession or cancellation of the lease, and 
reliance is placed by him in support of that 
contention on Jagannath Singh v. Drigbtjag 
Singh (1); that case does not. however, apply 
because there it was admitted by the defend¬ 
ant appellant during the trial that he was not 
in a position to olaim proprietary or under- 
proprietary rights id the disputed land and 
that he was only a tenant with a right of 
oeeop.mcy. The existeDoe of the tenancy is 
denied in this case. In faot the finding of the 
Court below is that the lease was executed by 
ODe of the mortgagees after redemption of 
the mortgage. It most, therefore, be treated 
as inoperative and the position of the defend¬ 
ant-appellant is no better than that of a 
trespasser liable to ejectment through the 
Civil Court. 

The learned Counsel for the defendant- 
appellant states that the lease was really 
executed on the 7th Msy 1918, but the finding 
of the Court below is against him. The 
defendant appellant is responsible for not 
having produced theoriginal lease or amounted 
for its non-production and for not filing a 
certified oopy thereof, if tho original was on 
the file of the previous proceeding in the 
Revenue Court On the finding arrived at, 
the defendant-appellant has no locus standi, 
8nd tbo lease on which be relies, having 
been executed by a person whose right hod 
terminated under the deorce for redemption 
end boicg, moreover, fiotitiou?, oanoot be 
given effect to. 

The appeal if, therefore, dismissed with 
costs. 

Appeal dismiued. 

( 1 ) 48 Inch Cos. *8; 21 0. C. 210; 5 0. L J. Cl 1. 
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Lahore high court. 

Civil Revision Case No. 415 cp a 921. 

November 25,1921. 

Present: —Mr. Justice Obevic. 

WASH RAM— Plaintiff— Petitioner 

ctrtus 

RAHIM BAKHSH inn others— 
Difendakts— Respondents. 

Limitation Act OX of 1C08.J, Sch. I, Art. 52—"Good*,” 
whether in chide fruit—S'lit *o recover price •>) fruit-— 
Limitation, 

The term “goods” in Article 01 of Schedule I to 
tho Limitation Act is wide enough to includo fiuit 
even before it lias been gathered, [p, col *.] 

A suit to recover the price of the fruit of a garden 
sold by the plaintiff to the defendant is, therefore, 
governed by Article 52 of Schedule I to the Limita¬ 
tion Act, no extended by the Punjab Loans Limita¬ 
tion Act. [p .ul, col. | ] 

Civil revision petition, order rection 25 
of Act IX cf 1887, for revision. of a 
decree of tbe Judge, Small Cause Court, 
Multan, dated tbe J 4th Marsh 1921. 

Pandit Sham Lal t for tbe Petitioner. 

Mr .badr Din Qureth for tbe Re¬ 

spondents. 

JUDGMENT.—The plaintiff in this a&ee 
alleges that on tbo 28th of Maroh 1915 
be sold tbe fruit of two mango gardens 
for 0 D 6 year to Ramzin, now dcoeated, 
Tbe plaintiff now sues tbe defendants as 
representatives of Ramzan for the balance 
of the pries of tbe fruit. Tbe loarned 
Judge of the Small Cause Court has dis¬ 
missed tbe 6uit as time-barred bolding that 
the eass is governed either by Article 110 
cr Article 115 of tbe Schedule of tbe 
Limita'ioD Aot, Now, Article 110 clearly 
is inapplicable for there is here no question 
of rent; tbo rapport of this contention, 
and I am unablo to agree with him, 
Tbe term "goods'* ecems to me-quile wide 
enough to include fruit even before the 
fruit has been gathered. 1 may note that 
in this oaso Mr, Badr ud Din raised a 
preliminary objection Ibat tbis Ccuit bad 
no power of revision under rection 1 15 of 
tho Civil Prcoedcre Code, but tbe an9wer 
is simple, tamely, that this is a- case of 
revision order scotion 25 of Provincial 
Small Cause Courts Aot. 

I accept tbis application, and, reveiaing* 
tbe order rf the Small Cause Court Judge 
e smieeing tbe rnit as lime-barred, I send 
Utk tbe case to him for the contract 
between tbe parties was simply one for 
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the sale of the frnit for the season of 
1915 ', Article 115 also sesnn to me to 
be inapplicable, for the plaintiff is Dot 
alleging a breaoh of any contract, bnt 
merely demanding the balame of the 
money for which the frnit was sold. In 
my opinion the Artiale appliaable is Artiale 
52 and the period of limitation under that 
Artiale being extended to six years by 
Panjab Loans Limitation Aat, this suit, 
brought within six years of the sals, is 


A member of a joint Hindu family cannot by alien, 
atiou of his interest, prejudice the position of another 
member, because no owner of property is competent 
as a general rule, to convoy to any person a higher 
right than what he himself possesses [p. 123, col. l.J 

Appeal against a decree of the Subor* 
dinate Judge, Howrah, dated the loth 
August 1920. 

Baba Hanmathu Nath Pal, for the Appel- 
lant. 

Baba Manmatha Nath Ray, for the Its* 
spondents. 


within time. 

Mr. Bidr-nd-Din contends that fruit 
•anDot be described as “goods" until it 
is removed from the tree but he has no 
authority to quote in sopport for decision 
on the morits. Stamp on application to 
tbia Court to be refunded. 0;her coats 
in this Court to follow the event, 
z. K. 

Application accepted. 


OALOUrTA HIGH COURT. 

Appeal iraou Os:gc.ial Die he No. 65 or 

1921. 

April 14,1921. 

Fretent Justice Sir Asutosh Mookerjee, 
Kt., and Mr. Justiee Baakland. 
JOGOBONDHU PAL—Pc.»iNrirr — 
Appellant 
vtnui 

RAJENDRA HATH CHATTERJEE 

ako othbbb—Defied m re—R s3P0Ndciitc. 

Hindu Law—Partition, suit for, by purchaser of son's 
share—Mother, whether entitled to sh ire—Stridhan 
remeed from husband or father-in-law, whether sh-mld 
be deducted—Individual member, right of, 

A Hindu mothor cannot compel a partition so long 
as the sons remain united, bat it a partition does 
take.place between the sons, she is entitled to a share 
equal to. that of a son'in the co.paroonary property, 
and she is entitled to a similar share on a partition 
between the sons and the purchaser of the interest 
of one or more of thorn, [p 123,'col 2 ] 

Amrita Lai Hitter v. Maniek Lai Uullick, 27 0. SSI; 
4 0. W, N. 764; lk Ind. Deo (n. s.l 38 *, followed. 

If the mothor has received stridhan from hor 
husband or father-in-law, its value should be deduob- 
ed from her share, bat the deduction to be allowed 
does,not inolade slidhan received from the family of 
the father of the lftdy.jp. 124, col. 1.] 


JUDGMENT. 

Mooksbjsi, J.—This ic an appeal by the 
plaintiff against the preliminary decree in a 
suit for partition of joint properties. The 
snbjest matter of the litigation originally 
belonged to one Kedemath Chatterjee, who 
left a widow, Tbakamani Ddbi, and four 
eone, Rajendra Natb, Bidhu Bbnshau, Sadbir 
Kumar and AkBbay Kumar. Oa the 10th 
August 1917 the plaintiff pnr«hased from 
Akshay Kumar his right, title and interest 
in the ansestral properties. Oa the 8th 
April 1919 the plaintiff instituted the 
present suit for partition of the 
properties in which he had become 
a joint owner by parohase, and 
olaimed to be plated in separate possession of 
a one fourth share after partition by metes 
and bounds. The widow of the original 
owner who was joined as a defendant, 
oontended that she waa entitled to a share in 
the event of partition, and that 
the plaintiff was consequently not 
entitled to more than a one-fifth share. 
The Subordinate Judge has given effect to 
this eontention and h*a made a desree 
asoordingly. The substantial point which 
has been argued on the present appeal is, 
that the widow is not entitled lo a share, 
inasmuch as partition is claimed, not by one.' 
of her sons, but by the purchaser from od« of 
them. We are of opinion that there is no 
foundation for this contention. 

It was ruled by Mr. Justice Ameer Ali in' 
the case of Amrita Lai Hitter v. Munick Lai 
liulliek (1), that, as a Hinda mother- is 
entitled under the law to be maintained oat. 
of the joint family property, if anything is 
done affecting that right, as, for instance, by 
the sals of any particular chare by any of 

(1) 27 0.551} 4 0. W-.N.764) Iliad. Dee. (n. c.) 
382, 
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her bods, her right aomes into exiatenae. 
Tbe position of a pnraha9er from a <nn is 
exeo'.ly that cf a sou himself ; he has the 
earn* rights and takes it subject to the sane 
liabilities a9 those of the person frona waom 
he purchased. This decision is precisely in 
point and was given twenty one years ago. 
We have not been able to trace any jidicial 
pronouncement where it has been doubled or 
diseented from or where an imonsis'ent rule 
has been formulated. Apart from thi9. it 
is plain that the view adopted by Mr. Justice 
Ameer Ali was not a n*w departure but 
purported to follow the opinion expressed by 
Maol-an, C. J , and Banerjeo, J„ in IS 9 in 
the o*«c of Joj-.nlrj Ohunder v. Falkumari 
Dassi (2). Maclean, C. J., obeeived, no dcubfc 
with reference to aneDtiiely difleient set of 
oiroam*tanee', that as the widow’s mainte¬ 
nance specially ae against the bods is a charge 
on the estate, a right t'n rem in the fullest 
een^p, “dhering to the proptafy ioto whatever 
hands it may pass, a right convertible in the 
event rf a partition into aright to a share 
eqaal to that of eons, it is difficult to see upon 
what prioo;ple a son can so deal with his 
share as to defeat that right of bis mother. 
Mr. Justice Banerjee emphasised the view 
tha 4 , as a general rule, no owner of property 
can convey to any person a higher right than 
what he himself precedes, and that, 
consequently, the purchaser of j dot family 
property fn m a member of a joint Hin^u 
family mnsr take it subject to the r*ght of his 
vw&dtr’o co-eharers to demand partition and 
subjeot also to such rights of other perrons 
(wbo were cot, itrictly ipeakiog, oo ebarers 
with the vendor at tbe date of tbe alienation) 
as n ay arire under the Hindu Law open 
partition. A similar view bad been adopted 
in 1880 by a Full Berch of tie Allahabad 
High Ccurt in bxl to v. Lina A’, th (3). 
where it was ru’ed that a Bmau widow, 
ertitled under tLe Mitakshara Law to a pro¬ 
portionate ebare with cons upon partition 
of tbe family estate, can claim such chare, 
cot cn ? y against tbe rone, but as agaiD6t 
an auction-purchaser, at the eale in the 
execution of a deeree of tbe right, title 
and interest of one of the eons in such 
estate, before voluntary partition. It was 

(2) 27 C. 77; 4 C. W. N. 554; 14 Ind. Dec. (n .«.) 
51. 

t3‘ 3 A. yZ; 5 Iud. Jur. 4t*9; 2 Ind. Deo. (s, s ;C1 
IF. U.) 


eioUineJ that the right the mother hue is 
a right to jnrtiuiove in the prooerty left 
by her huibanl, a Ivaat and iachoate right 
of partiebutho which Incomes effective 
wh3o separation fakes plac-iu other wordc, 
she ha°, as Maclean, 0. J„ pat it in the ca«e 
already men’ioned, a qniti contingent right 
which may ripen or crystallise, if and when 
the partition takes place. (9ir Francis 
Maonaghten on Considerations on Hindu 
Liw, page 57), It would be contrary to 
elementary principles to hold that a right 
of this nature is 1 able to be defeated by 
recourse to the device of an alienation, by 
one of the sors, of his chare in the ancestral 
estate. The same dootrioe was cnbatan'ially 
recognised by Colvile, 0. J, in 1855 in the 
oa*e of Sr*emutty ioor eemonty Dotite v. 
Denobund f o Mullic: (4’, when he said that the 
rights of aco paropner in an undivided family 
may, in his life tun®, pass to strangers, either 
by alienation, or, bs in the case of creditors, 
by operation of law, but ic all caies those 
who come in, in the place of the original 
cD-share r , by inheritance, assignment cr 
operation of law, can take only his rights 
as they stand, including of course the 
right to call for a partition Tbe view we take 
is not affect'd by the decision in Barahi Debt 
v Dtbkamini Debi (5) which is an authority 
for the proposition that as tbe share allotted 
to a mother on a partition between her cons ic 
given to her in lieu of or by way of provi¬ 
sion for her maintenance, [fiorolih Owe v. 
bhoobun Mchun Neoghy (tJ), Bemangm. Dan 
v. Kedatnath Kunlu (7)j she is Dot entitled 
to a share, if a portion only of tbe joint 
property is divided and the bulk of tbe 
property, ample for her maintenance, remains 
nndiVded. 

It has been contended, however, that the 
decisirn in Amrifa Lai Hitter v. Manirn Lai 
Malic* (l) is opposed to the Test of the Day a- 
bhaga, which provides at follows, io Chapter 
III, section 2, paragraph 29: "When partition 
is made by brothers of the whole blood after 
the demise of the father, an equal share mu6t 

f4> (1855) 1 Boul 223 at p 233; 3 Ind. Deo. (o. s.) 
183; Reversed nn Appeal 6 M. I. A. 52 »at p 539; 1 
Ind iur n. s. I 37; a \V. R P C. II I; l Suth. P. C. J, 
29i; 1 Sar P C J 5^3; 19 E B. 1*8. 

• 6* 10 • *. ^2: '0 Ind Dec «N s 460. 

(6) 15 C 29 ; 7 Ind Dec (N *. 779. 

<7) 161 A 16- 6 0 753; 3 Ind Jur. 210; 6 Sar. 
P, C. J. b74; $ Ind. Dec. ,N. s. Gu. 
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. . *p a mn tw for the text (of snbstanw of the matter thus it, that although 

be given io tbe mother , ior me ex v ^ a,.. n«^uhaa* HhanUf III. rienon 


oe given iu —-— - .j 

Vribs*patD exurrspes, the mother should 
b« n-ade an equal sharer”. Tb.e passatt 
baa teen treated as aotWy for what 
m0 et row be deemed settled hw, namely, 
that the irotbei’s right to ela.m a share 
arifea only when her sore some to a partition, 


tbe text of th- Oayabbaoa.Ohaptar Hi, see-ion 
2, paragraph 2 speaks oply of a partition 
made by pods and the allotment thereupon of 
a chare to the mother, there is nothing said 
in the passage or in any othar authoritative 
text of Hindu Law whiab we have been able 


T w:r ;to".«-or«Vor:; ** 10 the „&«'* *** • 

,n other word on tition bp ; n:? 80 absolutely non- 

^a^'“n ard do Tot ^ partition : existent before parti,i,r, that it may be 
Dut v hwoek Thaknrain (*>. Now defeated by any of her sons a .enatmg \ I! 
U bae feen argned by » e appellant that share before a pwtitioD. Apart from this, 
under tl ia text of the Dayabhaga, stri.Oy it is plain that the liter,! and -tr.eMve con- 
•onstrned, the mother is entitled to a efrnshonof tbe pastage of the Dayabhegs, as 
stare orly whin her scrs m*ke a partition, interpreted by tbe appellant, would lead to 
ard tt at eoneiqnently, if a p.rtiti ,n tekes the obviously unreasonable eonal.snr.that if 
plate at tbe instar.ee of the porter of the -nit -ere mat tried by one of theiron., 
the share of a sen, tbe mother earirrt obtain the mother would he ertitM to a share 
a share This mode of interpretation is even though one of the defendants happened 
manifestly fallacious ard proves too muafc; to be the porahaier of the share cf another 
for it may as well be roainta'nsd that the eon, while the mother weald not be entitled to 
purchaser of a share of a sen eannot at a share if the suit happened to be mediated 
all maintain a enitfor partition, ir.asmush as by sn«h purchaser himself ; surely the rights 
lush a suit is rot expliailly authorised by of tbe mother sould not, on ary rational 
the text of the Dayabtaga. The truth is, that ground, be made dependent npon a purely 
the author of the Dayabhaga had b< frre him aesider.tH oirccm-tanco, namely, whether 
the problem of the partition cfDefsmily estate the purchaser of the share.of one of her 
at the in6tar.ae cf a member thereof; he did sons is pliint'ff or defendant, We hold 
not deal with tbe question of partition enforse- nojordingly that though a mother aanr.ot 
ed by a etra: ger, who, by hie puroba'e, sompel a pait'ficn so long as the sous ramain 
besomee a joint owrerof the family ireperty uoilod, if a partition dons fcnko plaia between 
but not a men her of the joint family itesP; tha s >n*, she h enirle 11 1 a share equal to 
a partition at bis instanse sannet, by Br.y that of a son in the soparaenary property, and 
elreleh of tanguoge, be «»iled Diyubhaga or she is entitled lo a similar sharo on a parti* 
partition of heritage, and mus*. sooseqaei tly tijn bet *esn the sjdj and the purchaser of 


be regarded as foroigD to tbe proper rcope 
of (be treatise of Jimotavahana, When 
partition of the family properties is alaimed 
in suab eiraumetanees by a stranger to the 

family, the question wbioh arise most aaaord- a B»u«ium»io i)»u> «rnnu u»a uann argueu 
ingly be determined by referenae te general before us squires aonnilerati-m. The plaintiff 
prinsiples not inconsistent with those alleged in the plaint that tbe 1 idy hai been 

t _ t _ u _•_ 


thg interest of one or more of them. The 
share of tbe plaint ff has aonsqceutly 
bsen aorrestly determined to bs ODe* 
fifth. 

A subardinate point whhh hxs been argued 

.r___ ... _ j_til _ .t 


formulated for tbe eaie of partition enforced 
by a oo parcener io the joint family, One 
of Bush general prinaipler, as we have already 
explained, is that a rnemb-r of the family 
•annot, by alienation of bis interest, prejudiae 
tbe position of another member, besause no 
ownsr of property is oompstent, as a general 
rule, to sonvey to any person a higher right 
than what be himself possesses. Tbe 

(8)31 I A. lo&tp. 16; 31 0 2'2i 14 W L. J. 8s 8 
0. W. N. 140; 8 Sor. P. 0. J. 676j 0 Bom. L. B. 1 
(P. 0.;. 


given by herh.ebaud Government Promissory 
N ite.s of the value of Hr. 8,00‘1, and that she 
was oon-'sqaently not entitled to put forward 
aalaim for mainteranoe. In his deposition 
the plaintiff averted that the lady had got 
from her husband Grvernment Promissory 
Notes worth Rs. 5,000, The lady admitted 
that her husband gave her G. P. 
Notes of the value of Rs. 1,500 and 
that her father gave her G. P. No»es 
of the value of Hr, 35'0. Tbe Sub* 
ordinate Judgo bas believed her state* 
ment and has direated that at tbe time 
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of partition the value of her allotment would 
be the value of one fifth share of the 
estate minus the value of the G. P. 
Notes she received from her husband of 
which the nominal value is Rs. 1,500. 
The appellant ha9 sontended before this 
Court that this direction is erroneous, that 
no distinction should have been made 
between the G. P. Notes received from her 
husband and those received from ber father, 
and that the value cf ter allotment should 
be the value of one fifth share of the estate 
minus the actual value of the G. P. Notes 
for Rs. 5,000. We are of opinion that this 
contention should not prevail. It is 
well-settled that if the mother has 
reoeived itriihan from her husband or 
father in law, its value should be deduoted 
from her share. Mr. Justice Matpherson 
held in Jodoo froth Dey Sircar v. Brojomth Dey 
(9) that on partition of the family property 
by the sons after their father's death, their 
mother is entitled to a share equal to that of 
a son, bat if she ha9, bsfore the partition, 
received property from their father either 
by gift or Will, amounting to more than a 
sou’s share, 9he i9 entitled to nothing more on 
partition; if,on the other hand.ehe ha9 reoeived 
less, she is entitled on partition to as mush as 
will make what she ba9 reoeived equal to a 
son’s share. Reference wo9 made to a teit 
of Yajnavalkya where a share is allotted, 
in the oase of a partition in the father’s 
lifetime, to such wives as have had no separate 
property given to them by their husband or 
father-in law. Reliance was also placed upon 
the Dayabhago, Chapter III, section 2, 
paragraph ill, and Jagannath’s Digest.tr. by 
Oolebrocke, Book V, section 2, PI. 87. This 
view wasopprovod in Kithon hlohun Qh»re v. 
Afoni JMun dhoti (10) and albO receives 
rupport from the desisicu in Ponendra Nath 
Sen v. Heininjini D:si (11) wbish fol¬ 
lowed Jugomchan ti ;ldir v. Sarohnr.oyee 
Vosiee (12). The rule is stated in similar 
terms in paragraph 587 of the latest 
edition cl the Vyavactha Darpaua of 


the mother with her eons takes effect, if no 
separate property have been given her 
by her husband or any of bis kinsmen; 
bat, if any have been so giveD, she is 
to. have ardha or a portion which, together 
with the itridhan, will be equal to a son’s 
share. The statement is amply supported 
by the authorities pet out in paragraph 218 
(p. 199) and paragraph 552 (p. 4?r). 
It is thu9 indisputable that the approved 
opinion is that the deduction to be allowed is 
in respect of stndhan received from the 
husband, from the father-in law, and 
possibly also from any cf the kinsmen of 
the husband ; it does not include itridhan 
received from the family cl the father 
of tbe lady. This position is eminently 
reasonable ; tbe primary responsibility for 
maintenance rests upou the husband and the 
father in-law, and gifts made by them may 
well be pet off against the share of the family 
estate receivable in lion of maintenance, on 
the occasion of a partition amongst her coni; 
the same theory cannot be predicated in 
respect of gifts reieivsd from her father 
and members of his family who are not 
primarily responsible for her maintenance. 
We accordingly hold that the plaintiff is not 
entitled to impom on the lady a fuither 
reduction in respset of the G. P. Notes 
received by her from her father. 

The result is, that the decree of the 
Subordinate Judge is affirmed and this appeal 
dismissed with costs. We assess the hearing 
fee at ten gold mohurs. 

Homme, J.—I agree. 

B, v. 

Apfdl ilisutiiiid. 


Syamaohnran Sarkar (3rd Ed. 1883, Pt. I, P. 
51 /): “the equal participation, however, of 
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MEBABAK FATIMA P. MUHAMMAD QOLI KHAN. 

ALLAHABAD HIGH COURT. 
Skcond Civil Appeal No. 880 of i920. 
February 22, 1922, 

Present: —Mr. Justice Piggott and 
Mr, Justice -Stuart. 

Muiammat MUBABAK FATIMA— 
Plaintiff—Appellant 
verms 

MUHAMMAD QULl KHAN— Defendant— 

Respondent. 

Agra Ienancy Act (l! oj 120IJ, s. 20'— Evidence — 
Entry in Revenue Record — Presumption—Alteration in 
share, effect oj. 


Where in a suit for profits it appears that there has 
boon an alteration in the Revenue Record prior to tho 
institution of the suit, but made during tho period 
for which profits are claimed tho duty of the Court 
trying the suit is to consider the order by which the 
alteration was made and gire effect to the intention 
of the said order. If, for instance, a plaintiff was the 
recorded proprietor of a certain share in a mahat 
during the first year of the period in respect of which 
profits were claimed, and it were shown that after 
the close of that year he had been recorded as pro¬ 
prietor of a less share only, upon a finding that he 
had transferred his interest in tho remaining share 
after the closo of the first year in suit, then the 
doty of the Court would bo to give effect to the entries 
year by year, calculating tho profits for each year on 
the basis of the record as it stood in respect of the 
said year in the revenue papers, [p. 126 , col. l.j 


When, however, it is clear, upon an examination c 
Iho order passed by the Kevenue Court, that th 
a toration mado in respect of the extent of tb 
plaintiff e Bharo was intended to bo a correction of 
previous erroneous entry, and was not passed upoi 
any alleged transfer having occurred during tie yonr 
covered by the suit, then the Bevenue Court is bourn 
to give effect to the on try ns it stood on the late o 
the institution of the suit. [p. 126 , cols. 14 2 ,) 

Second appeal from a decree of the Addi 
tional Judge, Bareily, confirming t lat o: 
tbe Assistant Collector, First Class. 

Mr. Mukhtar Ahmad, for tbe Appella it. 

Mr. Uma Shankar Bajpai, for tbe Rtipond 

ODt. 

JUDGMENT—This is a plaintiffs ippea 
in a suit for profits. These were . aimec 

lSaS* 1 ?”}- three yeaw * 1323 ‘ 13 54 a « 

Jr 25 ,n ripest of a share of 7j 

bituas and odd in a sertain mahal. Thi 
defendant replied that the plaintiff * as thi 
proprietor only cf a share of 12 biwanti 

of Cd °\ that w ? fiay ' ab00t 0130 1 

of the share stated in tbe plaint Th« 

1324 t FT d *k hat ? ar,D8 the year8 13:.3 and 
nroMiirf* 8 ‘ h fu P 9lood reoor < od «( 

er S,h°V f. eQt - Bhftro alaimi<J b ? 

her.Ubaththat tbie eutry had been bllerec 


nnder the orders of a Revenua Ccnrt, and 
tbe entry recording the plaintiff as proprietor 
of only 12 binoansis and odd bad been made 
before tbe commencement of the revenue year 
1325 Faeli. Both the Coarts below have 
held that the entry of tbe year 1325 Faeli, 
made before the institution of the present 
suit, raised an irrebattable presumption that 
tbe plaintiff's share was only that shown 
in the said entry (namely, 12 biswamii 
and odd), and they have based their 
decrees npon this finding. In appeal before 
us two points have been raised, and we may 
note that three have been argaed. With 
respect to tbe third point, it is only neoessary 
for as to say that a plea was taken before ns 
in argument which we cannot find in the 
memorandum of appeal to this Court and 
wbioh was not even taken by tbe plaintiff in 
her appeal to tbe lower Appellate Court, The 
contention is that, even on tbe share of 12 
liticaniis and edd and the figures given in 
tbe Patwari’s statement and accepted by both 
tbe Courts below, the sum in arithmetic has 
been bo worked out as to give the plaintiff 
less than her lawful dues. We have not 
looked into this matter or allowed the point 
to be taken. It was essentially one of fact, to 
be determined by the lower Appellate Court 
and, not having been taken at all in that 
Court, must be held to be concluded against 
tbe plaintiff by the decision of that Court. 
With respect to the extent of the plaintiff’s 
share, the memorandum of appeal raises two 
distinlt points, Tbe first of these if, that tbe 
irrebuttable presumption reoognised by this 
Court in the Fall Bench decision of D«r<;a 
Panhad y. Batari Sinoh (1) should bs applied 
to each one of the three years in suit in 
accordance with tbe entries in the Revenue 
Reoords as they stood at the commencement 
of each of those years. If this contention 
were adopted, tbe plaintiff would be entitled 
to profits oalcnlated on the share as claimed 
in the plaint in respeet of each of tbe years 
1323 and 1324 F„li, and profit, 8 0n y, t a b ” 
smaller share of 12 biswamis and odd in 
respest of the third year only. We have 
been referred to two decisions of this Court 
one of which was in a euit for profits batween 
the same parties. This is the case of Mubarak 
Faltma v. Muhammad Quli Khan (2). R a . 

(K U B.) U lBd ' C "’ m 88 A ' 7m 8 A ' L - J * 1026 
W Sd M..Oae. 970, 19 A. L. J. 7*2, « A. 037. 
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fe-enoa is mfwda ia that indgm*ot to a prepi ms 
d -di-ion bv wh*r Bj.jcn of thn Ooart in 
the cn-e of L ich'n'in rms i v. Sh’tabi itsh*nr 
('). Tne?e two ca-es are authority r >r mis 
proposiiio - t that if on the date of the inaiita 
tioo of a ©ait for profits the pUio^ffVj name 
stands in the R^veuae Record as the proprietor 
of a certain share, the B v*oae Courts are 
bound to preanma the oorreo ce^e of that 
entry and to frame thoir dtoree for profits 
acordingly, in wpite of the face that daring 
the pendency nf the liiigaiion (either in fc-is 
Trial Court, or in a eub^aeat appeal, or in 
033oad appeal) t-iere uuy have bsao ao, order 
of the Revenue Court altering toe entry in 
qmstiou Them oases are, therefore, 
distingoi-hable from the one now before a®, 
in which *bere had been an alteration in the 
Revenue R*4‘*rd prior to the ioslhation of 
the suit. Wo have to consider the question 
now raided independently of uoy express 
aathotify of this Court, to wiroh we have 
been referred, it teems to us that in a ca^e 
like the one b^foro u a . when thsre has bsen 
aoaltera‘ioo in the Reverne Rocord prior to 
the in ttation of the saif, bac made daring 
the period for whicn profits are claimed, the 
doty of the Court trying a bait for profits 
mast bs to oonpider the order by which the 
alteration wai made and give •foot to the 
intention of tbe said order. if„for initioce, 
a plaintiff was the recorded proprietor of 
an eight-anna ebare in a mahul daring tbe 
first year of the period in respect of which 
profits were claimed, and it were shown that 
after the close of that year he bad been 
recorded a9 proprietor of a foor anna share 
only, upon a finding that he had transferred 
bis interest in the remaining fojr anna 
share after tbe floce of the fiist >ear in eait, 
then tbe duty of tr e Coart wool J be to give 
effect to tbe entries year by year, calculating 
the profits for each year on the basis of 
tbe record as it stood in respect of the said 
year in the reveDoe papers. Wbeo» however, 
it i6 dear upon an examination of the order 
pasted by the KeVcnao Court, that the 
alteration made io respect of the extent of 
the plaintiff's share was intended to ba a 
correction of a previous erroneous entry, and 
was not passed open any alleged transfer 
having oconrred dariDg tte years oovered by 
the suit, then tbe Revenue Court is bonod to 
(3 69 Ind. Cue. G39j 16 A. L. J. 1003; 2 U. P. L. R, 
JA) 3S*j 43 A. 177* 


Rive eff>o\ to the en'ry it atnofi en the 
<Hte ef the in«<i’a‘i>n pf the unit. Aor>lyi..g 
t-iis pr.niijle so roe ores-it a»>e, the doahnn 
of too 0*>ir:s below eiliuUting the pi untiff's 
sh<.rn of profit* 0:1 the b-uis of her baing the 
proprietor of a aWa of 12 bituantU and ©.•id 
only appears correct. There n, however, 
a further point to be considered, 
which arises oat cf the design® of this 
C*nr* i n the oise nf Mnb**a\ c F ti n \ v, 
Uuhmnid Qii (2). Tiu de^idrn 
waa prorooimd on the 2JH ot May 1*21 
that is to nay, after the decision of ihe lo*er 
AooellatA Coarc in the ca«.e nsw before u>, 
and indeed aft.tr the institution of tin pre-ent 
nope*!, The learned Jnigei h*d before 
them the "rdsr cf too Reva'nas Court by 
wiiih the v.lKgft pipsrc corrected with 
effect from tbo year 13^5 F*<li aoJ tbsy 
0 *>o-idsre l thator-Jar in onocctiin with the 
decision of a Civil Coart anon which it 
purported to bo founds J. They came to the 
• inclaiion that, a* a matter of fact, the 
Kov^nuo Coart bad m»'3unJentood tos Civil 
Coari'e deoUion and had crJer.-d ths piaiutifl’a 
name to bo record© I in respect of a am tiler 
share thao that a virdsd to her in ths Civil 
flour litigation, Si far as we can understand 
the m itter, the ooinion of the learood Judges 
in the case above referred to was that tbe 
plaintiff had been found by the Civil Ooarfc to 
be entitled in her own right to ore sixth of a 
share of 7 bisxas and odd, which is evidently 
just doable tbe share in respect of whioh she 
was recorded a3 proprietor by the Revenue 
Coart and in tbe papers on the bail's of 
which the decree coder appeil was framed, 
Assuming, as we mast do, that this decision 
was correct, it would seem that the Ooana 
below hav», as a matter of fact, awarded tbe 
plaintiff on account of each of the time 
years in eait only one-half of the profits 
which ebe would have obtained if the 
Revenue Court had not misunderstood 
tho desreo of the Civil Court 
upon which it professed to aot. We think, 
however, that it is impossible for us iu tbe 
present sait to giv j the plaintiff any relief 
on tbe basis of this contention, The pre¬ 
sumption raised by the Revenue Court re¬ 
cords must be applied either one way or tbe 
other. According to the plaintiff appellant 
it ought to be applied so as to treat her as 
proprietor cf the entire share of seven biiwai 
and odd during each of the years 1323 an$ 
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13’4 Faeli, a contention which we have 
already repelled.. If wa had acceded to this 
contention, the plaintiff would have reoaived 
a great deal too mnah. The only alternative 
for os, so far as the present suit ii concerned, 
. is to accept the Revenue Record as it stood 
on the date on which the present snit was 
instituted and to affirm the decree under 
appeal, although it proeeeds upon an entry 
made in accordance with a Revenue Court 
decision which this Court ha< pronounced 
to be erroDeoui. The effect of the present 
suit will apparently bs to dispossess the 
plaintiff to the extent of one half of the 
share which the learoed Judges of this 
Court in the former litigation pronounced 
' lobe her rightful share. We fear that we 
bare to leave the plaint iff to eeek an appro¬ 
priate remedy for this dispossession in a 
further Civil Court litigation, unless she 
•an persuade the Revenue Oouris by means 
of a fresh application to re-aonsider their 
own order respecting the entry in the Reve¬ 
nue Records in the light of the decision pro¬ 
nounced by this Court and to rusks a further 
■ .■orrealion Even if this were done now, the 
actual result would be a temporary die* 

' possession of the plaintiff in respect of tie 
years covered by this suit, and for this we 
•an eee no remedy other than by way of suit 
in a Civil Court. As the case stands',, we 
must diAmiBB this appeal, and we do so 
Mioidiogly with sosts. 

J. P, • 

Appeal ditmused. 


A High Conit ought not to take cognizance of i>n 
application forreWsion supported by an affidavit of a 
Fleader’s clerk swcariig to all the mntr-ria! fuels of 
the affidavit as true lo the infonnntim derived by 
him from the petitioner [p. Ii 8, col. i.] 

Rule against an order of the Court of the 
Sat-Jcdge, Jelpaiguri, 

FACTS apprar from ibe judgment. 

Babu Son'oth Kumar Bote, for the Peti¬ 
tioners.— I beg to move your Lordfhipa for 
interlrontory crderP. Tout Lordships, I sub- 
mit, have ample jurisdiction to inferftre 
in acaelike this under teotion li 5, Civil 
Procedure Code. The procer!y is in danger 
cf bring alier.atfd. Under Order X..XX,rule 
1, Civil Proofonre Code, your Lordships may 
grBnt a tempoiary injur olion to rtf ruin 
alitt ation. Ifyr.nr Lordshipe are cf cpirxn 
toat yu cornet act under sectirn 115, 
Civil Procedure Code, I beg l» nv e to sub mit 
that under section 107 of the G.ivirmrent cf 
India Act yenr Lordships’ powers are veiy 
wide. Refers to Uruil v. thamer Rahman (l). 

There is no harm in such an affidavit. It 
is for year L-tdships to consider the effect 
and weight of such an affidavit, 

Babu Autrrarjsn Qhote, for the Opposite 
Parties, not railed nron. 

JUDGMENT,—We are aeked in the Rule lo 

eet aside an order of the MoDsif of JalparVnri 
refuting to issue an injunction retraining 
the tale cf the property in tn je i„ execution 
of a mortgage decree obtained by the oppo* 
site party. The order W98 effirn)ed on 

appeal by the Subordinate Judge of Jalpai- 
gun. 


CALCUTTA HIGH COURT. 

Civil Role No. 477 of 1921. 
December l2 f 1921, 

Prwni : Mr, Jastioe Suhrawardy and 
Mr. •laatise (those. 

StJBJA NAEAIN DAS ANDAioiasB— 

Pi llSTl FF0—Ps riTlO* IBS 
( ttwxi 

. AMIBUDDIN MOHAMMED— Dif.hdanti 

— Opposite PiKTIBB. 

Hint Procedure Code (Act V of ISO*), s. 115— 


i he mortgage-decree bas been obtained 
by the opposite party against certain pereons 
alleged to be the heirs of one Nnnda Ram 
Das. The petitioner’s claim to be the real 

heirs of Nanda Ram and have institnted a 

smt for a declaration that tbe mortgage- 
desree 10 not binding on them. Tbe suit ia 
pending before the Court of first instan.e 
and the petitioners have applied for the issue 

0 a temporary injunction during the pendency 

or tbe suit. # 

Apart from the Question whether an appli- 
eaheo like the present oee lies to this Court 
uuder net.ee 115 Cede of Oiril P,e,edure, we 
ere of opinion that we ought not to interfere 

K c! ” I 86Ii . 11 °' 4S6 ‘ 18 0 • W.N. 17 Q, 
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in this matter on tbe facts of tbe ease. The 
petitioners were uo parties to tbe mortgage- 
decree and their interest, if any, will not 
therefore be affected by a sale under that 
dearee. If the 6ale is etayed at this stage 
the dearee holder will be kept out of his 
money for some length of time to whiah 
aourse we do not thick he should be compel¬ 
led. Considering that the petitioners will 
not be prejudiced in any way by the eale 
we hold that they have failed to makt out any 
•ase for our interference. 

We take this opportunity of referring to 
a practise which has been adopted in this 
ease. The petition has been supported 
by an affidavit whiah has been sworn to 
by a Pleadei’a olerk. The deponent swears 
to all tbe material facts of the affidavit as 
tree to the information derived by him 
from tbe petitioner No. 1. We are sure 
that if this fact had been brought to tbe 
notice of the Oourt at the time when the 
application was presented this Rule would 
not have been issued on the present appli¬ 
cation. We do not consider that ao applica¬ 
tion supported by such an affidavit is one cf 
which this Court ought to take any cogni¬ 
zance. 

This Rule is discharged with scats. Hearing 
fee two gold mohuri. 

Buleduchargid. 

). f. 


ALLAHABAD HIGH COURT. 

Fimt Civil Appeal No.2*4 cf 1919. 
February 15, 1922. 
frecent:—Mr. Justice la6que 
and Mr. Justice Lin Isay. 

Qhanbey BALDEO PRASAD— 
Plaintiff—Appellint 
versui 

BISDESHRI PRASAD— Defendant 
— Respondent. 

Hindu Law—Debt of lather, when Male under Court 
ot Wards—Fioti* duty of ton, whether an-es—U. P. 
Court of llards Act (III vl 1S99J, # 34. 

It is uot the pious duly of k eon to pay oil such 
loath ec were contracted by Lib lather dtitipg (ho 


[i922 

time that the estate was under the Court of Wards as 
during such a time the father is incompetent under 
section H of the U P. Court ot Wards Act to enter 
into auycontract which might involve him in pecuniary 
liability. 

First appeal froma decree of tbe Additional 
Subordinate Judge, Banda, 

Mr. 8urendro Nath Sen, lor tbe Appel¬ 
lant. 

Messrs, B, E. O'Conor, fi. Malcomton, Badri 
Narain and Sarkar Bahadur Johri, lor tbe 
Respondent, 

JUDGMENT.—It appears that one Ganesh 
Prasad was under tbe Court of Wards for 
several years up to the time cf bis death 
in May 1914. On tbe 7th of January 
1912 aod 10th of April 1912 be executed two 
promissory-notes in favour of Ohaobey Baldeo 
Prasad for consideration carrying interest 
at the rate of Re, 1-6-0 per cent, per 
mensem. Ganesh Prasad died leaving a Will 
by which he lelt his estate in charge of 
certain trustees. Tbe Will of Ganesh Prasad 
was contested by hie eon Bindeibri Prasad 
who in tbe end was successful in having 
it set aside. The Court of Wards continued 
in possession of I he. estate till the 19 th 
of December 1914. On the 5th of October 
1914 there was a compromise between 
Bindeshri Prasad and the trustees appointed 
under the Will of his father. On the 6th 
of October 1914 Bindeshri Prasad executed 
a simple money bond in favour of Baldeo 
Praead in Pen of tbe moneys due on the 
two promissory-notes given by his father 
on tbe 7th of January 1912 and 10th of 
April 1912 to Baldeo Prasad. Tbe amount 
due on the said two promiseory-notes on 
tbe 6th of October 1914 was found to be 
Re. 9,261-8-9. Tbe bond carried interest 
at the rate of Re. 1 per cent, per mensem. 
Od the 6th of September 19; 8 the suit, 
out of which this appeal ba6 arisen, was 
brought by Daldeo Praead to recover the 
sum of Rs. 9,261-8 9 plui interest on foot 
of the bond dated the 6th of October 1914. 
The claim was resisted by Bindeshri Prasad 
on various grounds. He said that the 
bond in suit was obtained from him under 
undue irfluense and pressure, that it was 
without consideration, and that he was not 
bound to pay it. The learned Subordinate 
Judge who tried the suit came to the 
conclusion that Bindeshri Prasad had failed 
to prove tbe allegation as to pressure and 
unduo iLfluecee, ucd that tLo bocil vtua fpf 
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sonsideration. Bat he farther held that the The appeal fails 
defendant was not bonnd to pay it as the 
bond was given in lien of debts whish were 
•ontraated by his father at a time when the 
estate wai under tbe Court of Wards, and 
nnder the Court of Wards Aet a ward aould 
not enter into a valid aontraat. In appeal 
before ua it is oontended on bahalf of the 
plaintiff-appellant that tbe view taken by 
the Court below is incorreat. It is oonaeded 
that tbe bond in suit was given in lieu of the 
debts eontraeted by Ganesh Prasad at a 
time when he was a ward of tbe Court of 
Wards; but it m said that it is the pious 
duty of a Hindu son to pay off the debts 
of his father, and that tbe bond in suit 
was given for aonsideration and tbe defend* 
ant is liable to pay it. In support of 
this a ease is sited whiah is to be found 
at page 974 of 45 lnd. Oas. [Rajmal 
Shah v. Court of Wards of Tiha Bolder) Singh 
(1)]. We find ourselves unable to asaede to the 
sontention of the plaintiff-appellant. Under 
■estion 34 of Ast III of 1899, the Aet 
whish was applisable at the time the two 
promissory-notes of the 7th of January 
1912, and the 10th of April 1912, were 
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and 13 dismissed with 


Appeal dimmed. 


MADRAS HIGH COURT. 

Appeal against Osder No. 27 op 1918. 
February 28, 1921. 

Present :—Mr. Justiae Spensar and 
Mr. Justioe Ramesam. 

MANAKAL MURTHt SANKARAN 
alias NBELAKDHAN NAMBUDRIPAD 
—Appillant 
versus 

AREEKARA AZHAKATH SANKARAN . 

N AIR AND OTHERS— RbSPONDENTS. , 

Malabar Compensation jor Tenants Improvements 
Act (I of 1900), 88. 5, ft, scope of—Ejcctmsni—Coin*' 
pensution—Re-valuation—Execution of decree , stay of. 
Section *> of tho Malabar 1 torn pon sat ion for Tenants- 
given, Qaneah Praiad was incompetent to Improvements Aot does not make the payment of tho ; 
enter into any eontraot wbieh might involve compeneation a condition precedent to ejectment, [p,, 

him in paaoniary liability, in other word?. Where an application for re-valuation as provided 
any eontraat by whi.b he made bimself by section ri of tho Malabar Compensation for Ten- 
pesnniarily liable was void. TJie bond in ants Improvements Act is pending the section docs not 
Suit wae given by his eon in opnsideration P rovi(, ° for “ stay of oxecution of the deoree for. 

of the two promissory.notos mentioned °j ect,neut [p> ’ co1 ’ 1 J 

above. 'We do not think that it was the Appeal against au order of the Distriet 

pious duty of tbe son to pay off su.b Court, South Malabar, in Appeal Suit 

loans as were .ontraeted by his father during No, 824 of 1917, preferred against au 

tbe time that the estate was coder the order of the Distriet Mnnsif, Manjeri, in 

Court of Wards. The ease relied on by Exeeution Petition No. 1375 of 1917, in 

the learned Counsel on behalf of the plaintiff- Original Suit No. 420 of 1912. 

appellant is quite different to that before us.. Mr. 0. 7. Anantha Krishna Aivar, for the 

In that sase both the father and the Bon Appellant. 

gave a bond after the release of .the estate Mr, K % Kutti Krishna ilenon, for the Re¬ 
frain the management of the Court of Bpoudents. 

Wards not merely for the sum that was. JUDGMENT, 

borrowed during the management of the Spcncir, J. —In this ease the appellant 
Court of Wards but for a further sum that obtained a desree for ejestmeot of a tenant 
was adyansed after the release of the in Sonth Malabar and, after depositing the 
estate, Th, fasts of tne two sases are amount ass6rtained as due to the tenant 
quite different. We, therefore, agree with for improvements under the Malabar 
the ,lower Oourt that the bond in suit is Improvements Compensation Ast, applied 
not enfoirseable against tte defendant bsfore the Distriot Mnnsif for exsaution 

' of hiB desree by ejestment of tbq tenant 

from all the lands mentioned in the desree 
0) 46 Tnd, Caa, 9?4,142 P. ff. E. >019, 1 or, in the aUernatiye, he added that, if 

9 
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tbe tenants elaimed that any improve- Iyer. J., doubted the aorreatness of the 


ments bad been effeoted subsequent to tbe 
dearee in Kudiyiruppns, Parambas and hills, 
execution might be granted of the other 
properties, that is, Nilams (double arop 
lands), Palliyals (aingle arop lands) and 
Nattupoyils (sesd-beds). 

As observed by the Distriot Munsif, this 
application for partial delivery was intended 
to be for tbe bsne6t of the tenants and 
to avoid further demands for oompensation 
owing to delay in execution. The Distriat 
Munsif granted the appellant’s prayer and 
ordered delivery of tbe fliilams, Palliyals 
and seed beds and direated that exeaution 
in regard to other items should wait. He 
also direated that the tenant should give 
seaurity for any relief that might be obtain¬ 
ed against him in execution before he 
took the amount deposited for the value of 
improvements. 

The Distriat Judge held that partial 
ejeatment, before oompensation was finally 
settled upon the other lands whioh were 
left in possession of tbe tenant, was 
aontrary to the provisions of seation 5 of 
the Malabar Tenants Improvements Aat, 
and he, therefore, allowed tbe appeal and 
direated the Distriat Munsif not to grant 
the petitioner’s prayer till he finally deter¬ 
mined tbe question of valuation. 

Seation 5 of Madras Aat I of 1900 pro- 
vides that any tenant to whom aompeosa- 
tion in due shall be entitled to remain in 
possession until ejeatment in exeaution of 
a dearee or order of Court. Tbe seation 
doss not make the payment of the 
aompeoBation a aondition pr c aedent to 
ejeatment. Seation 6 (6) aontemplates re- 
valuation being aaloulated on the aondi- 
tion at the time of ejeatment and pro- 
vides that the dearee shall be varied in 
aaaordanae with suoh order of the Court 
exeauting the dearee. It does not provide 
that ejeatment shall be stayed nntil re¬ 
valuation is made. , . 

There is an observation in Ohowakkaran 
Eeloth v. Raruvlote Barkum (1) that a tenant 
retains in Malabar his status as a tenant 
nntil the improvements are paid for; but 
in tfynain Veetill Mayan Rutti v. Val ap- 
p Uakath Kunhammai (2>, Sadasiva 


statement and I respectfully consider that 
it is not warranted by the language of the 
seotion. There is no provision in seation 5 or 
in seation 6 to the effeot that, until aompensa- 
tion is paid, no ejeatment shjuld be ordered. 
In the Fall Beoeh ease in f'uthiapurayil 
Kannyan Baduvan v. Ohennyanteakath uthia- 
purayil AHhutti (3) Sashagiri Aiyer, J., held 
that partial ejeatment was not oontem- 
plated under tbe Aat in aoy eiraumstanae9, 
but the majority of the Fall Beach held 
that a lessor was not entitled to ejeat a 
tenant in Malabar from a portion of his 
holding while an assignee of the reversion 
aould do ao on paymsot of the value of im- 
provemeuts to that part. 

The Distriat Judge was not aorreat m 
his opinion that ejeatment of a tenant 
aould only ba ordered after the final 
determination of the value of improve¬ 
ments. If that was the state of the 1-w 
it would be possible for a tenant to post- 
pone evietion perpetually by aontioually 
making fresh improvements while the en. 
quiry into the last appliaation for re- 

valution was going on. , . 

Tbe appellant’s (the execution-petitioner e) 
appliaation for exeaution of the whole 
dearee was not open to any objeotion even 
though a petition for re-valuation might 
be pending, and the order aatually passed 
by the Distriat Munsif was, as already 
observed, a aonaession to the tenants whose 
aonsent was assumed to a course whioh 
would naturally be preferred to immediate 
eviation from the eutire holding. The 
Distriat Munsif’s order requiring seaurity 
to be given for any relief that might 
arise after the exeaution of the dearee was 
not reasonable and must be set aside, 

In the result the appeal must be allowed 
and the Distriat Munsif’s order will be 
restored with costs here and in the lower 
Appellate Court. 

Rimisam, J —I will only add that, even 
if a plaintiff dearee holder, who obtained 
a dearee under the Aat, is not entitled 
to ejeat the defendant until he pays the 
sum mentioned in the dearee for improve- 
ments, it does not follow that, when he 
pays the amount so mentioned to tne de¬ 


ni 29 Ind. Cas. 659 at p. 669. 

(2) 44 Iud. Cas. 110* &!• W. X. *0o; 7 L. ff, 

a, 34 M. L. J. 167i 23 M. L. T, IGOi 41 M. Ml. 


m 34 


(3) 61 lud. Cas. 280; 42 M. 603, 37 M, L. J. 47, 10 
L. w. 05; (1910) M. W. N. 401 (l 1 . B.), 
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fsndent or (when ha refused to taka it) 
into Ooart, the mere fact that the defend¬ 
ant ie asking for the fortber valnation 
mentioned in section 6 (3) operates as a 
stay of ezesation of the decree for eject¬ 
ment, or that an order for ejeotment 
ehonid not be made until the supplemental 
enquiry oontemplated in seetioD 6 (d) ie 
made, None of the eases eited by the 
learned Couoael for respondent*, etc., 
Ruthiapurayil Kunnyan Baiiuvan v. Oh-nnyan- 
teakath Paths purayil Alikulti (3), Faramts • 
mra Ayyan v. Sittunr.i Valia Mannadiar 
(4), Puthiyappandikasalaytl Abtullt Koya v. 
Rallumpunth Kanoran (5), hurr.motha Vittil 
Runhi Kuthalai Ha i v. Antoni Goteat l6) 
,and Nanu Nai? v. Kundan Ashtamurthi (7) 
support such a proposition, I agree with 
my learned brother in doubting the correct¬ 
ness of Ohowakkaran Keloth v. Karuvalote 
Parkum (l). I agree with the order pro- 
posed by my learned brother, 


m. c. r. 

i. r. 


Appsal allowed. 


(4) 43 Ind. Cas. 173; 38 M. L. J. 591. 

f®* 4 ® Gas.R;3JM. L.J. 46J; 6 L. W. 696; 
(1917) M W. N. 822. 

„ ( ®' I9 .M- Cas ' 503 i 24 L- J- 472; (1913) M. W. 
N. 339; 13 M. 1. T. 350. 

^<7) 47 Ind, Caa. 914; (1918) M. W. N. 651; 8 L. W. 


ALLAHABAD HIGH COURT. 
6*00.40 Civil Appxal No. 055 op 1919. 
Pebiuary 28, U22. 

Present:— Mr, Jnstiee Byves and 
Mr. Justice Gjkul Prasad, 

S. ALI JAWAD and ojhehs—PLA iNrippg 
—.appiluhts 
versus 

KULANJAN SINGH and othirs— 

DCMNDzlTA -RlSPONDBNTS. 

JP**? Act (1 of lf W> M (3), scope of—Fatal 
evidence to vary written document, admissibility of. 

♦J t s- i8 -j 0tiateildodby proviso (3,t0 Motion 92 of 
the Evidiace Act to permit the terms of a written 

Dontmt to be varied by a coatom joraneoas oral 

agreement but having regard to tho illustrations lb) 


and O') the proper meaning of the proviso is that a 
contemporaneous oral agreement to the effect that 
a written contract is to be of do force or effect at 
all and that it is to impose no obligation at all until 
the happening of a certain event may be proved, 
(p. 32, cols. A- 2 ] 

Ramjibun Scrougy v. Oghorc Xath Chatterjee, 25 C. 
4°I: 2 0. W. N. 180; 1 3 Ind. Dec (s s ), it.6 ; Yi/hu 
Jairam v. Akaram, 42 Ind. Cas. 372, followed. 

Second appeal from a decree of the Addi¬ 
tional Subordinate Judge, Jaunpur, con¬ 
firming that of the Additional Munsif. 

Mr. Muhhtar Ahmad, for the Appellants. 
Mr. Hatibans Saha:, for the Respondents. 

JUDGMENT.—The facts of this case are 

as follows. The plaintiffs executed, on the 
18.h of September 190*, a usufructuary 
mortgage for five years in favour of Kulan- 
jan Singh and Sat Ram. The deed is not 
on the record and it is not clear what 
exactly was mortgaged. According to the 
plaintiffs, on the :0th of August 1905 they 
exeouted a simple mortgage for Rs. 599 in 
favour of Mahabir Singh in wbioh an eight- 
anna Zemindari share in five villages was 
hypothecated. The interest chargeable was 

for'afr 7 eD£e 2’ ° D the 8thof October 
1908 the plaintiffs executed a usufructuary 

mortgage of an eight anna two-pie share in 

three villages which had been hypothecated 

in the mortgage of 1905 in favour of Kulan- 

a ! 0n . e - . T _ h “ mortgage was for 

? d 15 year8 ‘ Tha Plaintiffs 
stated that, under a contemporaneous oral 

agreement, when the mortgage of the 10th 

of August 1905 was entered into, it was 

agreed between the parties that if the plaint- 

d a . D8D /; D#tnftr y mortgage snbse. 
quently, then m that case the mortgagee 
would not charge the interest as agreed 
npou in the mortgage-deed of 1905 It 
“ppeare that proceedings were taken before 
k J “d8e in hnaey with reference 
to one of the plaintiffs and in those proceed- 
mgs the guardian of the lunati. wiafaed to 
raise a loan on the properly, whereupon the 

with which we are now ooneerned was thai 

Ss *ttttsrS 

only the interest due on tboBe two mortgage 
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had been paid when the mortgage of 19C8 
was exeouted and that the principal some 
dne on both the mortgage-? were still nDpaid. 
Both Courts have tried the ease on the 
allegations of fast mentioned in the plaint, 
assuming them to be eorreet, bat have tome 
to the contlnsion that oral evidenoe was 
inadmissible to prove the oontemporaneons 
agreement set np by the plaintiffs and, 
•onseqnently, that having regard to the 
terms of the mortgage of 1908, the allege, 
tion of the plaintiffs was not proved. They 
dismissed the suit. The plaintiffs some 
here in eesood appeal and they nrge two 
points, (1) that under the proviso to sestion 
92 of the Indian Evidenee Aet oral evidenae 
•oald be given to prove that on the happen- 
ing of a sertain event the agreement to pay 
interest would sease to be operative, and 

(2) that they oould prove that, as a matter 
of fast, when tLe dosument of ISOS was 
exeouted the whole amount due under tbe 
mortgage of 1905 was remitted and that this 
was evident from tbe terms of the document 
of 190S itself aDd the Court below had 
misread the dosument. 

Tbe meaning of proviso (3) would seem 
to be illustrated by an illustration (») to 
sestion 92 and it would seem to refer to 
saee9 where there was an oral agreement to 
tbe effect that a contract in writing was to 
take effect only on tbe happening of a 
particular oontingensy. 

On the Srst point it has been pointed out 
that "a distinction must be drawn between 
the eases where tbe matter sought to be 
introduced by extraneous evidenee is a 
condition precedent or a defeasanee. It may 
be shown that the instrument wa-j not meant 
to operate until the happening of a given 
condition; but it eannot be shown by parol 
evidenee that the agreement is to be defeat¬ 
ed on the happening of a given event'' 

(Vide Woodroffe and Amir Ali, Law of 
Evidenoe, 6th Edition, pago 601). This 
seems to sum up tbe English Law on the 
question and it does not seem to us that in 
this respest proviso (3) lays down anything 
different. In the ease of Rimjiban Strong p 
v. Cohort Sath Chatlerjte (l) Mr. Ju9tiae 
Sale took the same view He says: '*1 do 
not think that it was intended by proviso 

(3) to permit tbe terms of a written 
(1) 2c C. !0I| 2 C. \ v . K. !63| 13 lai Du;, h. 


contract to be varied by a contemporaneous 
oral agreement ; but having regard to tbe 
illustrations (6) and (;), I think, tbe proper 
meaning of proviso (3) is that a eontem- 
poraneoas oral agreement to tbe effeot that 
a written oontraot was to be of no forte or 
effeot at al), and that it was to impose no 
obligation at all until tbe happening of a 
certain event, may be proved.” Tbe same 
vi6w was taken by a learned Judge of tbe 
Nagpur Judicial Commissioners Court in 
Vithu Jairam v. Akiram (2) and we agree 
entirely with that judgment. This diepoees 
of tbe first point. 

As to the second point, of souree tbe 
plaintiffs oould prove if it was a fact, that 
when the mortgage of ly08 was exeouted, 
all liability under tbe previous mortgage 
of 1905 wae discharged. This, however, 
was not their oase as brought in their plaint 
and the argument that tbe terms of tbe 
dooument itself are only consistent with 
this view, oannot be supported. Under tbe 
mortgage of 1905 tbe principal sum of 
Rs. 599 was advanced. When the mortgage 
of 1608 was executed, it was reoited that a 
fu cd of Rs. 600 was loft with the mortgagee 
"to pay Mababir.” That is all. No reference 
is made to aDy particular debt cr to aDy 
particular mortgage, much less is there aDy 
recital to tbe effeot that this payment of 
Ri. 600 was in complete satisfaction of tbe 
whole debt due to Mababir. But it is said 
that the words later on written in the doou¬ 
ment must be considered. They are to the 
effect that tbe property then mortgaged "is 
free from all oharges and liability.” It is 
said these words can only mean that the 
whole liability under the mortgage of the 
10th of Augast 1905 was admitted to have 
been discharged. There might have been 
some force in this argument if it were not a 
fact that there were several mortgages 
between these parties on the recorJ, and we 
find tho same words occurring in other mort¬ 
gages where they oanDofc have the meaning 
which the plaintiffs now seek to put on this 
mortgage, It 6eems to be a set phrase used 
carelessly by the icribe of these documents. 
In tbe written statement it is stated that, 
as a matter of faot, there were t*o mort¬ 
gages executed in the month of August 1:05 
by the plaintiffs in favour of Mababir, 
When the deeds are on the record, the sam 

(2J V. lad. Us. 372. 
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of Rs. 600 which was left to ba paid to 
Mababir represented not the whole amount 
due to Mababir bat the interest then due on 
tbe two mortgages. This may be so, or it 
may not, but it shows that the words relied 
upon B 9 proving the eomplete satisfaction of 
tbe partionlar mortgage of tbe 10th of 
August 1905, do not of nesessity mean what 
the appellants eontend. It is, however, a 
remarkable eiieumstams wbieb is on the 
resord that tbe mortgage deed of the 10th 
of August 1905 was in tbe possession of 
Mababir and was prodased by him. If it 
bad b9en paid off and nothiog remained dne 
whatever under that mortgage, one would 
have expested it to have been given bask to 
the plaintiffs, or at least to tbe defendant 
Kolanjao Singb wbo satisfied it, with an 
endorsement to that effest. 

In oar opinion, therefore, the view taken 
by the Conrts below is right and wa dismiss 
this appeal with sosts. 

. *• p. 

Appeal dismitted. 


LAHORE HIGH COURT. 

Secoud Civ.l Appeal No. 1551 op 1918 . 

November 16, 1921. 

Pretent:— Mr. Juetioa LaRossignol and 
Mr. Jnstise Campbell. 
GURBAKHSH SINGH, son ov DHIAN 
SINGH (moused)—Pmintipp—Appellant 

ttrtut 

Mtuammat PARTAPO and another— 
Defendants—Respondents. 

Custom—Adoption — Daughter's son—Dhanoi Jats of 
fahsil Kharar, Ambala District —Wajib-ul-arz — 
Blwnj'i-am. 

I 

Among Dhanoi Jats of Tohsil Kharar, Ambala 
District, the adoption of a daughter's son is valid by 
custom. 

Kioanb^iUarz is a part of tho Revenue Becord ftnd 
isi therefore, of greater authority/ than a ri\oaj-uain 
which is of general application and is not drawn up 
in respeot of individual village a. 

• Setond appeal from a deuce of the 
Dialriil Judge; Ambala, dated (he 2nd Febrn* 
affirming that of tbe Sobordinate 
Jnd^ Flret Claes, Rnpar, Diatrist Ambala, 
dated the - 2 l 6 t November 1917 , 


Pandit Sheo Sarain, R. B.. for ths Appel¬ 
lant. „ i . 

Mr. N. O. Mehra, for the Rsspondsnta. 

JUDGMENT-—In this suit a eollatsral 
in the fourth degree sssks to S9t aside an 

adontion of a daughter's sod. 

The parties are Dhanoi Jats of Tahstl 
Kharar, Ambala ; the waiib-ul-art of 1852 
favours a gift to a daughter’s son,, and tbs 
castomary adoption of sush a poo is m9tely 
another form of a gift. Suniur Singh v. 
Muiammat Mano (l), is a rnling eonssrmog 
this very family and in that ease the entry 
in the va:ib-ulart wbiib was supported by 
affirmative evidsnss of the validity of the 
eustom was auepted. 

Against that ruling there has basn adduoad 
by tbe plaintiff-appallant nothing tangible, 
Halli v. Buiha (2), dos9 not waaksn the 
authority of Suniur Singh v. Muiammit Mano 
(L), for in tbe latter ease tbe burden of 
proving tbs eustom was laid on the person*' 
asserting it. 

However that may ba, tbe fast remains 
that we have in this very family, a elear 
jndieially proved iostanes of the alleged 
oujtom, whieh is, moreover, supported by 
the unjib-ul-art ; thi3 doanment is a part* 
of the Revenn3 Reaord and, therefore, of 
greater authority than a riwai i-am whieh 
is of general appliaation and is not drawn 
up in respect of individual villages. 

We see no reason to differ from the Courts 
below whiah hold that the eustom resited has 
basn established, and we dismiss tbe appeal 
with 009ts. 

z K. 

Appeal diiniind , 

(1) 6? P. R. 1889. 

(2) Eu P. R. 1893 (P. B.\ 
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ALLAHABAD HIGH COURT. 

First Oivil Apmi No 2*2 or 1919. 

Febmary 9,19^2. 

Fiesiht :—Mr. Jostiso Piggott acd 
Mr. Jotfioe Walsh. 

SURAJ PRASAD—Dieend.nt— 
Appellart 

urtus 

MAKHAN LAL ind another— Pljiatifrs 
AKD iluiammcf KAMLA DEVI—Di pend.rt 

— Resiondert. 

Hindu Lair Mortgage to jay off prior mortgage of 
date uhen son nof Urn-Antecedent debt-legal 
necestity. 

A mortgage effected by a Hindu father to pay c ff a 
prior mortgage of a date when a son was Dot born to 
him is an antecedent debt for which the father can 
validly alienate family property, and no question of 
legal necessity arises for the validity of such a debt, 
[p. 135, col. 2 p. 1 36, col I.] 

Per TFaWi, J.-ln an old transaction the failure on 
the part of a creditor to prove every pie raised by 
the debtor and expended for farailv necessity does 
not constitute a sufficient ground in law for inter, 
fering with the transaction even pro tar,to, fp 137 
col. 1 .] ’ 

First appeal from a desree of the Sobor. 
dinate Judge, Aligatb. 

Mr. A'aratn Iraiad Atthann , for the Appel- 
lant. 

Meierf. Qultori Lai aod Peary LjI Bar.er;i, 
for tbe Respondent*. 

JUDGMENT. 

P-GOctt, J.—Tbe suit ent cf wbiah Ibis 
appeal arises was brooght to enforie a 
mortgage-deed of tbe 7tb cf Jone 1905. 
Tbe exeaotaijtB were Recti Prasad, bis 
etep-mctler, Mvecmmct Mari Konwar, acd 
his brother's widow, Mu.amrr.at Hokam 
Knnwar. It is folly established, aod baa 
been piaetirally admitted before os in 
argcmeDt, that tbe whole of tbe property 
affested by tbe mortgage was tbe property 
of Reoti Praead. Tbe ladies toDoerced 
were simply livitg with him aB female 
members of a jomt undivided Hicdo family in 
the erjoymeDt cf their right of mairter ame. 
It bo happened, however, that tbeir names had 
beeD shewn in tbe village papers in respest of 
frastional efcares in the property. Od the 
ease, ae aomitted before of, we meet take 
it that these entries bad in fast been m*de 
as a mere formality oat cf consideration lor 
ibe feelitgs cf tbe two widows aid that the 
property was Reoti Prasad's. Tbe o<me- 
qo»rse, however, was that tbe mortgagee, 
hefere entering into tbe tremaoticD, iuuted 


[1922 


opon execution of the deed by the two 
widows ae well ae by Reoti Prasad. On tbe 
date of tbe institu'icn of this fait both tbe 
widow ladies wbo joined in executing tbe 
bond were dead; so also was Reoti Prasad. 
Tbe suit was brought against Soraj Prasad, 
minor son of Reoti Prassd, and hie mother, 
A Jutammot Kamla Devi, tbe widow of Reoti 
Preead, was formally impleaded as an 
additional defendant in ease any question 
might arife as to ber rights. In reply to 
tbe fnifc tbe defendant pot the plaintiffs to 
proof of fxieo'icn, but this has been folly 
es t a bl if be d and is to lotMrin question in 
ap f a 1 Tbe point fer < fcterminatioD in 
apeeal ip, wletlcr tlecebt rerresented by 
thih br r d W6* iiemred by Beoi i Pmad 
alcte rr by Rerti Pra»ad and ibe two widows 
jointly, and wlether a« a natter of law tbe 
money paid as consideration for this bond 
was taken by Reoti Prasad in whole or in 
part for family necessity, so as to make tbe 
transaction binding opon the miner appellant. 
Tbe Court below havirg desided all tbe 
qoestioDB raised in favror of tbe plaintiffs, 
it is tbe minor Soraj P/aiad wbo appeals 
to this Cjnrt. Tbe first qoeslion we have 
to consider is, whether toe whole of the 
consideration was received by Reoti Prasad. 
According to tbe bond itself a sum of 
Rs. 0 900 was left with Bodb SeD for payment 
to a eredittr raned Hsrieo Das. The 
balance of Rs. 4,100 was paid over in cash 
at registration. It is in evidence that it was 
ftrmally paid to the two ladies. There is 
also a great dral cf evidence to show tb at 
at about this time Reoti Prasad was making 
a nemter of payments urgently necessary cn 
account of Goverr me't revenue and to mset 
other debts. We have already pointed out 
that tbe whole cf tbe property affected by 
tbe mortgage was Reoti Prasad’s. On this 
state of facts, we tbuk the Ccmt below was 
abundantly justified in finding that tbe whole 
of tbe consideration, including tbe sum of 
Rs. 4, 10 paid in cash, reached tbe hands of 
Reoti Prasad end that tie payment of this 
cash to tbe two widow ladies at tbe time of 
regietratic n wes ae mnob a matter of form 
aLd pieeaouon an tie entry of tie ladies* 
names inibe village papers and their appear- 
at ce as joint ox* gdIhdis of tt e boi d iD suit. 

1 1 ere remnir s tl e question cf legal necessity 
for the alietatior. Of tbe debt due to 
Hardeo Da?, a sum of Rc. 3,100 was due 
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upon a previous mortgage exeiuted in his 
favour by Reoti Prasad alone on the 12th of 
June 19 jl. The remainder was due on a 
promissory note. There is oral evidense, 
whish has been aaaepted by the Court below 
and whiah we see no reason to distrust, to 
prove that Hardeo Das reaeived payment 
both on his mortgage and in respeot of the 
unsecured debt. This evidense being aaaept- 
ed, the nnseaured debt due to Hardeo Das 
stands beyond question as an anteeedent debt 
for the payment of whish Reoti Prasad was 
entitled to hypothesate the joint family prop¬ 
erty in his hands. The question of the 
gam of Rs. 3,10 1 paid in satiefaation of 
the mortgage of the 12th June *901, has 
been strenuously argued before us. We have 
been referred to the desision of their Lord- 
ships of the Privy Connsil in Sahu Bam 
Ohandra v. Bhup Singh (If, and more parti- 
tularly to the manner in wbiah that pronounae- 
ment has been interpreted in subsequent 
deoisione of this ^ourt, down to the ease of 
Bam Saruop v. Bharat Singh (2). 1 do not 
feel it inaumbent upon me in the present aaBe 
to disines or sritiaise the deaision of another 
Bsnsh of this Court above referred to. I take 
the liberty of saying only this muah that, 
with all respeat to the learned Judges eon- 
earned, I entertain some euspiaion that the 
prinaiples laid down by their Lordships of 
the Privy Counail have reaeived a sonsider- 
able extension at the hands of this Court in 
the oass above referred to. I do not see why 
stress should be thrown entirely upon the pro¬ 
positions of law laid down by their Lordships 
in Sahu Ram Chandra v. Bhup Singh (1), at 
page 447* of the report to the entire ignoring 
of the question dissuaded in two previous 
pages, 443* and 44 **,regarding the pious duty 
thrown upon the sons and grandsons to dis • 
abarge their father’s debts. Their Lordships 
expressly noted that in the oase before them 
the argument founded upon this pious obliga¬ 
tion, as suah, failed by reason of the faat that 
they were dealing with a ease in whiah the 
father was still alive when the suit was 
brought by whish it was sought to bind 

(1) 39 Ind. Can. 280; 39 A. 437i 21 0. W. JJ. 698; 
IP. L. W. o67; 16 A. L. J. 4 a 7; 19 Bom L. K. 49 S; 
28 0. L J I; 83 M. L. J. 14; ( 9i7/ M. W. N. 439; 
22 M. L T S* 0 L. W. 2*3, 4» I. A i2i P 0.). 

12) 01 Ind < a B 7Mi 19 A. L. J. 744: 43 A. 703. 

• Pages of 8a A.—' 


the rights of the sons in the joint family 
property. In a ease like the present, in 
whioh the son is being sued after the 
death of the father, it seems olearly neaes- 
sary that this question should be taken op 
and sonsidered and desided (if it is to be 
deeided against the areditor) on some other 
ground that than upon whiah it was dispos¬ 
ed of in the ease of 8ahu Bam Ohandra v, 
Bhup Singh (1). At the same time, I am 
satisfied that the ease now before ns is 
alearly distinguishable from that of Rant 
Sarup v. Bharat Singh (2), bo that what 
I have said above regarding that deaision 
may be taken as a personal expression of 
opinion not affeating the result of 
the present appeal. Asaording to the 
plaint Suraj Prasad’s age in the 

month of June 1918, when this suit was 
instituted, was about 16 years. If so, he 
was born in or abont the month of June 
1902. A more reliable pieoe of evidense as 
to bis age is to be fonnd in the guardian¬ 
ship aertifiaate re produaed at page R. 15 
of our printed book. Asaording to this 
aertiBsate, Soraj Prasad was to attain the 
age of majority under the Guardians and 
Wards A*t (VIII of 1890), that is to say, 
he was to complete 21 years of age on the 
5th of February 1925. Assuming this 
pieae of evidense to be aorreat, he was 
born in February 1904; in »Dy sate, he 
was not in existeDee when his father bypo- 
theiated the joint family property in favonr 
of Hardeo Dae on the i2th of June, 1901, 
in consideration for a loan of Rs. 2,000. If 
the suit were on the bond of Hardeo Das 
the appellant, Snraj Prasad, wonld not be 
entitled to aontest the neaessity for the 
alienat on in question. On this point it is 
aoffiiient to refer to the desiaion of this 
Court in Ohuttan Id y. Kallu (3). 
In the year 1901, therefore, Hardeo Das 
was not dealing with Reoti Praaad as the 
manager of a joint Hindu family oonsieting 
of himself and a minor son, or as a trustee for 
the interests of that son. Reoti Prasad was 
at that time the sole owner of the property 
whioh he hypotheaated to Hardeo Das along 
with his aovenant to re-pay the loan. Under 
these airanmstanae?, it seems to me dear that 
the question of leg*) nesessity for the loan 
advanaed by Hardeo Das oannot be raised 
in the present suit and must be as 9 nmed 
\fi) 8 Ind. CAs. 719; 33 A. v8jj 8 A, L, J. 51. 
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against the defend&nt-appellanf. Therefore, 
the debt dae under this bond of the 12th 
Jane 1901, was an anteoadent debt for 
the re-payment of which Reoti Prasad 
•onld lawfnlly obarge the joint family 
property in his hands. This disposes 
of the sum of Rs. 3,900, whi.h we hold was 
applied to the satisfastion of the debts doe 
to Hardeo Das. As regards the sum of 
Rs. 4,10J the Court below has arrived at a olear 
finding regarding the manner in whiah this 
money was aatoally applied. The deiision 
of the Court below, as printed in oor paper 
book, is disfigured by one or two apparent 
misprints and omits to notiae one item of 
Rs. 100 paid into the Treasury on aiaonnt 
of irrigation does on the 6th of Jane 
1906. Making the neosseary aorreation, I 
find that the payments alleged to have been 
made out of this advanab of Rs. 4,100 are 
the following:—Rs. 1,000 paid on the 22nd 
of August 1906, being the last instalment 
due upon a bond in favour of one Phul 
Chand exeouted on the 16th of February 
1899. It is proved that Rs. 1,000 were in 
fast paid to disaharge this liability, vide 
the receipt re-produced on page 11 R. of 
our printed book. There were a number of 
payments on aecount of Government dues 
(land revenue and irrigation dues) aggregat¬ 
ing Rs. 2,082-2-0 and there were two 
payments of Rs. 400 to a creditor named 
Natbu Rim and Rs. 600 to a ereditor named 
Thakur Das. The whole sum of R 3 . 4,100 
is thus aaaounted for except a small item 
of about Rs. 13, whieh appears, on the faae 
of it, less than one would have reasonably 
expested to see charged in aonnestion with 
the expenses for the execution and registration 
of the bond in suit. With regard to these 
items the appellant challenges the findings of 
the Court below on the questions of fast. 
After giving our best consideration to the 
arguments urged upon us, we think it 
sufficient to aay that we feel satisfied that the 
Court below wa9 right. The payments on 
account of the Government demand are 
proved by nnimpeaahahle evidena9, as also 
is the payment of Rs. 1,000 to Phul Chand. 
The two payments to Nathu Rim and 
Thakar Da9 are proved by sash oral evidence 
as one might reasonably expect and aaoapt 
in a ease of this sort. With regard to thj pay¬ 
ment to Phul Chand, the earns qusis.on of 
!h 7/ is raised as has been already discuss¬ 
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ed in sonnesticn with the mortgage in favour 
of Harden Das. The reasons given for deaid* 
iog in favour of the ereditcr apply oven 
more strongly in mpsat of this earn of 
Ri. 1,030 da9 in respsst of a debt aontrasted 
even earlier than that ia favour of Hardeo 
Das. We hold, therefore, that* the decision 
of the Coart bdbw was sorrest ia law 
and in fast, and wa dismiss this appsal 
with soot?, including fo33 on th3 higher 
stale. 

Walsj, J.—I agrae. I think the judgment 
of the Subordinate Jadgd is an excellent 
ooe in every rospest exaspi that it lays 
itgelf open to one email oritioism. With 
regard to the 1901 transaction, 1 am quite 
satisfied on the evidence that there wag 
legal necessity to support it siffiiient to 
bind any minor eons who were living at the 
time. Where nothing is shown adverse 
to the eharaoter or mode of livelihood of 
a Hinda father, I do not think the Courts 
ought to be astute to find objections or 
highly artifisial tonolusions as to the 
absenae of legal D8ses9ity in transactions 
whieh took plase long ago and whieh are 
thus nesessarily diffisalt to establish in all 
their details by tlear verbal proof in a 
Coart of law. The history of this man’s 
basiness dealings laid a snffiiient ground, 
in my opinion, for establishing oonolasively 
the ezisteoos of Density for raising a 
loan in 1901 in the absonee of some de6oite 
evidenee that the loan wa3 raised for 
pnrposeg inojnmtent with hia trust as 
father and manager of the family. The 
learned Jndge hag used language whish 
suggests that, in his views, the mare 
antesedensy of this debt ia 1931 was 
sufficient to eapport it. 1 do not think 
be meant that. I think if he had! 
asksd himself the qaestion whether there 
wis legal nesaesity, he would have answered 
it in the affirmative. And it is not oorrest 
to say that mere antesedensy is soffiiieot to 
support a charge made by a father upon 
family property for a debt. Tae learned 
Jadge also found that the proof of the sash 
whish was required at the time of the loan 
for family purposes and of the oash whish 
was astnally expended, nearly amounted 
to the money borrowed. It appears from, 
what my brother h*9 pointed oat that the 
actual proof amoanied to evea more thaa 
wh*t' the loarned Judge h'mself thoaght, 
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iK as far as I am ooneeroed, l should not a8 a gu ”^i an in the suit on behalf of the minor- 


hot, as far as I am ooDcerned, I should not 
have held that failure on the part of the 
plaintiff to prove ovary pie raised and 
expended for family necessity constituted 
a-sufficient ground in lew for interfering 
with the transastion even pro tanio. In ail 
Bush transaetiona there must necessarily be 
some margin for what one may sail incidental 
expanses, and to my mind the taek imposed 
on a creditor of proving in a transaction, at 
least twelve years old, and in ihia case 
going back seventeen years, in a sum so 
loneiderable as Rs. 8,000, the intended 
and actual destination of each rupee, is, 
humanly speaking, an impossible one and for 
Courts of justice in India to imposs that duty 
upon a plaintiff as a matter of principle and. 
eo to speak, to pnnieh the creditor to the 
extent of every pie which he does not prove 
op to the hilt, ia to invite the creditor to 
commit and Buborn psrjnry in the Trial 
Coorts. The. failure to prove a small 
margin in a large sum like R 9 . 8,COO is 
amply covered by the old maxim De 
minimit non curat (ex, I agree with the 
order proposed. 

j. t . Appeal dimmed. 


^ A "mere irregularity in the appointment of a 
cuardian ad litem "ill not reader the decree obtained 
Lainst the minor null and void unless the interest of 
the minor has suffered by reason of such an irregu¬ 
larity. fp. 139. col. 1 ] . . ... , 

An ci parte decree passed against a minor without 

appointment of a guardian <U litem is null and void 
and is not binding on the mioor.[p. 139, col. 2.J 

Appeal from a decision of the Subordinate 
Jodge, Second Court, Mnziffarpore, dated the 
19th Maroh 1919. 

Mr N. Sink* and Mr. Murari Fraiad, for Mr. 
Ambika Pratad TJpadbya, for the Appellant. 

Messrs. Parmethvar Dayal and JaJgobini 
Pratad Sinha, for the Respondent. 

JUDGMENT.—This appeal arises ont of 
an action to recover possession of the disputed 
property with mesne profits after setting, 
acide an ex parte deoree and atciion-sale 
held thereunder. 

The snit of the plaintiff has been decreed 
by the (subordinate Jndge of Muzaffarpore by 
hie jndgment, dated the 19th of March 1919. 
The defendant is the appellant before ns. 
She had institnted & snit against the plaintiff 
for recovery of road and embankment cess 
before the Mnnsif of Motibari and obtained 
an ex parte deoree on the 19th of November 
1Q91 Thin dfitrpfl was szeentsd and the 


, PATNA HIGH COURT. 

Appeal fboh Original DecjEe No. 117' of 

1919. 

Maroh 16, 1922. 

ireicnf;—Mr. Justice Jwala Prasad and 
Mr. Justice Adatni. 

2?ani OHHATTRA K.UMARI DEBI— 
Defendant—Appellant 
c<r«u» 

Panda 3ADHAMOHAN SINGARI- 
Plaintiff— Respondent. 

Civil Procedure Code (Act V of 19C8J, 0. XXTIl, 
rr . 3, 4 —Vo appointment of guardian- ad litem—Ex 
p»*fce decree*—Nullity—-Minor, not bound, by decree — 
FraudsIdere non-servico of summons does not amount 
to fraud—Proof of fraud . 

Merc non-service of summons is no evidence of 
fraud. In order.to charge a.party with fraud ia the- 
suppression of summons, it is essential to - provo that 
the non-service is the result of some active part 
taken by that party in not having the summons 
served nnd thereby keeping the opposite party from 
the knowledge of the snit [p 188 , cola. 1 * z.J 

Under the Civil Procedure Codo when there is a 
minor jftefendant in a suit it is incumbent upon the 


Brit in question was purchased by. the defend* 
ant. The delivery of possession took place- 
through the Court in May 1913, 

The gronnda urged in the plaint for setting 
aside the ex parte deiree and the subsequent 
proceedings are that (1) the deoree in question 
wbb obtained by means of fraud resorted to 
by the deoree-holder in suppressing the noticer 
and summons and the process in the snit 
aDd the execution proceedings, thereby pre¬ 
venting the present plaintiff from the know¬ 
ledge of the snit and the prooeedingp; (2) that 
the property worth Rs. 10,000 waethns par- 
chased by thedefendant at a grossly inadeqn&ta 
pi ice of Rs. 162 8 0, and .(3) that the .plaintiff; 
suffered a serious loss and injnry. on account 
of the fraudulent action of the defendant! 
The defence was a denial of the charge of 
fraud and it was asserted that- no fraud, waa 
committed.in aonneotion with the- snit and. 
the execution proceedings. It is also alleged, 
that the plaintiff’s mother and gu&rdiaix 
had fall knowledge aboot the snit, and that 
the prise of the property fetched at the 
auction-sale was not inadequate. 
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The Court below held that the fast 
stated by the plaintiff wa , proved that 

Kn fu P Vl d f ,ree ,n qa89ti0D was obtained 
♦K ♦ defendant b y means of fraud and 
that the deoree obtained against the plaintiff 

was null and void inaitnuoh as no guardian 

. Utem was aopomted on behalf 0 f the 
mmor to prote.t his interest in the suit 
under Order XXXII of the Code of Civil 
Procedure. The Court bslow also held that 
the pries fetebed was grossly inadeqoate 
inasmueh as the total aolleetions of the 
disputed property will be about R, 197 
whereas it was soli for R=, 162-8 0 only’ 
The Court below has, therefore, de.reei 
the plaintiff's suit direeting po 3 , 88 sioo to 
be delivered to the plaintiff with mesne 
Profits. The defendant has, therefore, some 
to us in appeal. 

Mr. Parneada Narain Sinha on behalf 
of the appellant urges that the Coart 
belo* has not reiorded a sufficient finding 
of fraud in order to hold that the decree 
m question was vitiated by reason of 
fraud committed by the defeodaut in 
obtaining the ex pirte dearee in question. 
Re farther eaye that there is no evidence 
of auah a fraud. The evident in the 
ease aonsiets of the plaintiff mother and 
her Karpird >z. They dsny the service of 
aummons or notice upon them and know, 
ledge of the suit in which the defendant 
obtained the decree in qaeetion. On behalf 
of the defendant no evidence of service of 
the notice or summons in the cise was 
adduced. Tha evidence on the point wa* t 
therefore, one aided and the Cuurt below 
has accepted that evidence. The fioding 
of the Court below that no notice or sum¬ 
mons was served upon the plaintiff and 
his mother mast be accepted as unassail¬ 
able. 

There is, however, a good deal of force 
in the contention of Mr. Parneodu Narain 
Sinha that this finding alone is not 
sufficient to infer in law a finding of 
fraad, and the learned Subordinate Judge 
is wrong in bolding that the aforesaid 
finding “constitutes fraud which vitiates 
toe expvte decree ob;ain*d by tLe defend¬ 
ant againot the plaintiff.” It is concluded 
by authorities that toe mere non service 
of sammons ia no evidence of fraud. Tne 
6 arnmoa 8 might not have been served on 
account of the hebea of the Court peon 


or on account of other reasons. In order 
to charge a party with fraud in the 
suppression of summons it is essential to 
prove that the non service was the result 
of some active part taken by that party 
in not having the summons served and 
thereby keeping the opposite party from 
the knowledge of the suit. The point is 
so dear that now it hardly needs support • 
of any authority. I, therefore, agree with 
the contention of Mr. Parnenda Narain 
Sinha, that the Court below has not 
recorded a sofficient finding to attribute 
00 the part of the defendant in 
obtaining the ex pirte decree in question. 
If that were the only ground npon which 
the deoree obtained by the defendant was 
attacked, then the plaintiff's suit woold 
hive been dismissed and the appeal would 
have b 3 en allowed; but the learned Sub¬ 
ordinate Jadge has come to a fioding that 
the plaintiff in the suit in which an ex 
pirte decree wac passed against him was 
not represented at all. No guardian ad 
liten of the plaintiff was at all appoint¬ 
ed by the Court. This finding of the 
Sibordinate Jadge is borue oat by the ordtr 
sheet of the Original Suit No. 87d of 19i2 
(Exhibit 4). Oa the 9th of Ssptembsr 
1912, the Court directed notice to issoe 
on the minor defendant and the proposed 
gaardian ad l te n and summous on the 
defendant fixiog the 4th of October 1912 
for appointment of a gaardian of the 
minor. After soms adjournment on acsoant 
of the non-receipt of the service of sammons 
the ca 9 e wis ultimately taken up on the 
19cb of November. Oo that date the Oourt 
recorded the following order: “This snit 
and ouit o. 876 of 1912 tried together. 
Djfeadanfc absent. Service proved. Plaint¬ 
iff examined Dip Narain Lai. bait decreed 
ex pirte with costs.” 

It is thus dear that, althongh an order 
was passed by the Coort to issae notice 
upon the proposed gaardian, no order was 
passed appointing any guardian, nor did 
any gaardian appear in the case on bshalf 
of the micior, aa I at the evi lenc* stands 
no eammoos or nofcioi wa 9 served upon 
tne gatriitu or minor as is repaired by 
Order XXXI , rale d, cUase (0 tilled of 
tha'i Order makes it icuojrjjivo upm the 
Ooarfc to appoiuc a person co 03 gurliaa 
for toe sau oa beOalf of a minor. Under ‘ 
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his guardian did not know of the suit. 
No Dotiie or summons wag served upon 
her No order of the Court was passed 
appointing her as goardian. No .on- 
gent, either express or implied, was given 
by her and at no stage of the oase she 
entered appearanae. Therefore, tbe emt was 
deereed against tbe minor without any 
guardian and the minor was not at all 
represented in tbe suit. He is, there¬ 
fore, not at all bound by the degree or any 
proseeding in aooneatiou with that deoree: 
Runeuwr Pramanik v Torapa a B/iaHaciarjee 
(g) hh< gwan Dayal v. Fatam Sukh Das (9), 
Krishna Qhandra (.Ncrendra Qhandra Mondolj 
V. Josendra Nar- in Roy UO, S dashtv Ram- 
chandru DJar v. Trimbak Keihav Fare (11), 
Eda tunnayya v. Jangala Kama Kotayya 

(12) Rampini Prosad v. Babu Thakur Satan 

(13) . The prinoipls has been reaognizsd 
in the well-known desision of their Lord- 
ships of the Jndioial Committee in Rashid - 
un-niia V. Muhammad hm^il Khan (.14), 
Therefore, the ex parte deoree in question 
was not binding npoD the plaintiff and was 
noil and void. His interest in the prop¬ 
erty eonld not, therefore, be affegted by 
tbe sale in excoution of the deoree. 

Mr. Porneodu Narain Smla, however, 
aontendu that this point wae not taken in 
tbe plaint . or was any issue raise 1 and 
ooniequently no prgper opportunity was 
given to the defendant to rebut it. It 
appearr, however, that the order sheet of 
tbe oase was filed and need as evidenoe 
on behalf of the plaintiff (marked Exhibit 
4). Upon tie faoe of that order gheet the 
plaintiff was not represented in the enit, 
It appears that on tbe date when the 
present oase was taken np, »bat is, the 
14th of Maroh 1919, after the olose of the 
plaintiff’s o-se, the defendant wanted time 
on tbe alligation that her witnesses lad 
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role 4, .lauee (3) do person oan be 
appointed a guardian for the suit without 

his aonsent. Therefore, to the 

provisions in the Code of C.v.l Procedure 
when there is a minor defendant n a 
enit it is inamnbent upon the Court to 
appoint a guardian with h.s oon.ent to 
aet as a guardian in the suit on behalf 

of the minor. ., . , . 

Now it has been held in a large number 

of sates that where the Court has by its 
aetion given its sanotion for the appearanae 
of a person as guardian, tbe absenee cf 
a fora al order of appointment is not neoes- 
sarily fatal to the proaeedings. In other 
words, a mere irregularity in the appoint- 
ment of a guardian ad litem will net 
render tbe dearee obtained against tbe 
minor null and void unless the interest 
of the minor has suffered by reason of 
sush an irregularity. Tbe leading deaision 
upon the subjest is that of their Lord- 
ships of the Jndioial Committee in the 
•ase of Walian v. Banke Behari Penhad 
Singh (1): fide also Paresh Nath ilalltk 
V. hcri Char«n Dey (2), Nagendra Naih 
Botu v. rarbati Oharan (3), Surai Deo 
Narain Mi sir a v.Sung Prasad Missra <4), 

Ram Array >ingh v. Sheonandi.n Sir.gh (5) 

Kuhatct Surendra Sahi v. Rani Deiendra- 
bala Dost (6) and Ohhotter Singh v. 

Tet Singh (7). In most of these oases tie 
guardian did sot on behalf of the minor in 
the sase ard his interest, therefore, wae pro¬ 
tested, Consequently, in those oases it 
eonld not be said that the miner was not 
represented, thongh the representation was 
not formally sanelioned ly tbe Ccnrt. In 
some of those oases it would be notioed 
that the Conrt itself permitted the gnardian 
to aot on behalf of tbe minor and tbe 
gnardian wae, therefore, aoting with tbe 
full knowledge and approval of tbe Conrt; 
but here tbe ease is of a different oharaoter. 

The mother of the minor who is 

(tl 30 0. 1021 at p. 10*1 5 30 I. A. 18?; 7 C. W. N. 

774| A Bom. L R. 822; 8 Bar P.O. J. 612 P. 0.1. 

(2) lOlnd. Caa. 361; 38 0.622; 16 0. W. N. 876; 

14 0. L. J.30O, 

(3) 36 Ind.Cas. 839; 20 0. W. N HI9. 

(4» 40 Ind Caa 227; 2 P. L. J. 890; 1 P. L. W. 

647i(19!7i Pat. 198. 

(6) 86 Ind.Cas t-68; l P. L. J. 678; I P. L. W. 3C; 

(1917, Pat. 2 F. B). 

i 16 , 29 Ind. Caa. 211. (U) 3 Ind. Caa. 664; 31 A. 672; 13 0. W. N. 1182; 

(7» 69 Ind. Cos. 671; 19 A. L. J. 956} 2 0.-P. L B. 10 C. L J. 316; 6 A. L. J. 823; 11 Bom. L- R. 12 . 6 ; 
(A.) 384, 43 A. 104. 6 M. L. T. 279; 19 M. L. J. 631; 36 I. A. 168 V P. G.), 


(8) 41 Ind. Cas. 672; 26 C. L. J. 268. 

(0) 27 Ind. Cob. 6 3; 37 A. 179; 18 A. L J. 179. 

110) 27 Ind. Caa. 189; 20 C. L. J. 469; 19 C. W, 
N. 637. 

111) 56 Ind. Caa. 390; 41 B. 20?; 22 Bom. L R. 266. 
1 12> fis Ind. ( as. 18'» 37 M L. J. 399; 26 &1. L, 

T. 3-7: 10 I- w. 47 i; il920i M. W N. 1. 

11 3, 61 Ind. Cos. 464; (1921) Pat. 336, 2 P. L. T. 
617. 
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miswd the train and aoold not aoma that 
da F . I he Conrt granted adjournment on 
payment of Ri. 20 as aoste. Mr. Kennedy, 
he defendant's Vakil, then intimated to 
the Oonrt that his olient wa 3 not willing 
to pay sosti, The petition for time wai 
aaaordingly rejeated and the aase was de- 
aidedonly npon the evidenae addnaed on 
behalf of the plaintiff. Therefore, the de¬ 
fendant had fall opportunity to rebat the 
ea»e made by the plaintiff in evidenae. 
therefore, there is not mnah snbjtanae in 
the attention of the appsllant. In fast. 
do evidenae is reqnired and no evidenae 
would be available to rebot the doanmsn- 
tary evidenae in the shape of the order 
sheet in the ease. The Court has held 
npon evidenae that no notiae was ssrved 
and there 13 no order of the Coart ap- 
pointing any guardian of the plaintiff. 
This is a stubborn fast and will not be 
u?aet by aDy amount of evidenae. There¬ 
fore, we aro Dot prepBied to remand tbe 
aase to enable the defendant to give evi¬ 
denae in the aase, He had full oppor- 
tunity and no further evidenoe is possible. 

We also note that, even if tbe non- 
representation of the plaintiff in the original 
suit was due to any irregularity, we 
find that the learned Subordinate Jndge 
has some to a alear finding upon evidenae 
on the reaord that tbe propeity in suit 
was sold for a very inadequate prioe. Tbe 
ease of the plaintiff is that he is not 
bound to pay the embankment aess for 
wbish the ex parte dearee was obtained 
by the defendant. Therefore, there is no 
question that tbe plaintiff has been prejudic¬ 
ed by reason of the non-appointment of a 
guardian in tbe aase. 

For- all these reasons, we uphold the 
detieion of the Court below and dismiss 
tbe appeal with aosts tbroogbout. 
p. v. & 1 . p., „ 

Appeal dimmed. 
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PflIVY COUNCIL. 

Appeal from the Calcutta Hioa Court. 
November I, 1921. 

Preterit ;—Lord Buakmaster, Lard Carson, 
Sir John Edge and Sir Lawrenae Jenkins. 
K. S. BONNERJl, Official Receiver 
—Appellant 

virtue 

SlTANATH DAS amd another — 
Risponeehts. 

Trustee awl persons in representative capacity— 
Delegation of powers—(leneral or special power-of. 
attorney—Permanent lease bn donee of power, validity 
of—Xon-production of power—Admissibility of 
secondary evidence. 

Fiduciary duties cannot he made the subject of 
delegation. Therefore, a person holding property in a 
representative capacity cannot deleguto his powers- 
by a general or special power-of-attoruoy, and a 
permanent lease granted by such donee of power is 
not valid, [p. 144, col. 1.] 

If a proper case has not been established' for the 
admission of secondary evidence of the contents of a. 
written document, and objection has been taken to 
the fact that the document has not been produced, it 
is not permissible to go to other evidence for the 
purpose of indicating what the contents of the 
written document raay prove to be if once it were 
examined, (p. 143, col. 

Appeal from a judgment and a decree 
of Mr. Jnetioe Chitty and Mr. Justice 
PantoD, affirming a decree of the Subordi¬ 
nate Judge of the 24-Parganas at Alipar. 

FACTS.—The suit we§ brought by tbe 
appellant, as Official Receiver, to recover 
certain property, The respondent resisted 
the action on the ground that tbe property 
was granted to them on a mokurari lease 
dated tbe 14th March 19.0, by Bhupendra 
Sri Ghosha, as Attorney of Protap Chandra 
Gbosha. 

The Subordinate Judge held that Bhu* 
pendra bad authority to grant the- lease 
and dismissed the suit, 

On appeal, tbe High Court affirmed tbe 
decree of the Subordinate Judge, holding 
that Bbnpeodra had authority to grant 
tbe lease and that Protap, not being a 
trustee of the property bat in the position 
of a karta or manager of secular property! 
could empower Bhupendra to deal with the 
property and grant the lease. Such a> 
lease is valid and binding on tbe appellant. 

Mr. Dunn° 9 K. H. and Mr. h\ B. Haikes t for 

the Appellant.—Protap was only a trustee. 
The lease was not granted by Protap but 
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BOHIFJl V. SlTAXATH DAB. 
by Bbupemlra under an alleged power-of- 
attorney. The power was not prodnaed 
and there was no evidenae that Bhupendra 
was the Attorney. Protap oould not delegate 
hie powers to deal with the property. 
Being a trustee, Protap himself could Dot 
grant a permanent lease. Seeondary evidenae 
to prove the contents of the power is not 
admissible. 

Mr. deQruyther, K. 0. and Mr. Kenworthy 
Brown, for the Respondents.—The lease was 
benefiaial to the estate as both the Indian 
Courts had found the respondents took 
the lease in good faith and the considera- 
tion paid was found adequate. The lease 
was granted by Bhupendra as the Attorney 
of Protap who was the managing member 
of the family. There is evidenoe that 
Bhupepdra had a general power-of-attorney 
from Protap. 

JUDGMENT. 

Lobd Bcccma&tbb.— On the 14th March 
1910 a document wa9 executed by Bhu¬ 
pendra Sri Ghpeha, purporting to act on 
behalf and as Attorney of hie father, Protap 
Chandra GhoBba, by wbioh a garden at 
Tallah' was granted to the respondents 
nnder a nokurari lease, at the annual rent 
of - Rs, - 125, aod a premium of Rs. 3,000. 
The. respondents on the execution of the 
leftfpi entered into and have since remained 
in possession of the property. 

The question raised in this c ise is, 
whether the lease conveyed to the a any 
title at all. It is challenged in the follow¬ 
ing circumstances : The property iD c aestion 
originally belonged to Hara Chandra Gbose, 
who died in 1868. He was survi\ id by 
his widow, four sons and two dai qhters. 
On the 7th May 1880 a trust de d was 
executed by all the interested pere ins, by 
which the property was placed n the 
hands of trustees for certain religu as and 
charitable purposes. The two grab i rustees 
under the deed were the widow, orimati 
Padmabati Dasi, and her eldest so i, Sri 
Protap Chandra Ghoaha. The deed so itaioed 
the statement that upon the death of the 
widow the eldest sod, Protap, should be 
the sole trustee, and on his dea;h the 
second son, Sri Sarat Chandra Ghosh a, 
should be the sole trustee, and so on. it 
alio prpvided that during the abse ice of 
troBtee for over one year during his 


life, the person entitled to bs the trustee 
immediately in succession to him should be 
appointed to the office of trustee for the 
time beiDg. It is unnecessary to consider 
the exact terms of the deed or the nature 
of the trust for which the property was 
conveyed. For the present purpose it is 
sufficient to say that, until ihe deed was 
challenged by a family suit that was 
instituted in 1910, it was accepted as 
creating a good trust, and the persons 
named were assumed to be exercising the 
duties of trustees. On the 16th April 
1900 the widow died, and from that time 
Protap became, by the terms of the deed, 
the sole trustee. On the Slat December 
1900 he left Calcntta, and be only returned 
twice afterwards, the first of the two visits 
being after the execution of the lease. 
The lease was, as has been stated, executed 
by Bhupendra Gbosba, and all the prelimi¬ 
nary negotiations and transastions mnat 
have been carried out by him, or some one 
on his behalf, because the evidenoe of 
Protap, which bas been taken at some 
eonsiderable length, makes plain that he 
had no knowledge of the matter until after 
it had taken place. He waB asked when 
he was told that the land had been sold 
or perpetually leased to somebody, and bis 
answer was he did not know. Then be 
was asked: ‘When did you come to know?" 
aod bis reply was> "Abort the time when 
the High Court suit was commenced.” 
The suit was instituted on the 31st May 
19i0 after the date of the exeentioD, 
Later qd, he is asked this: "Do you know 
who gave the lease P” and his answer is: 
"I did not know then, I came to know 
afterwards that it was done in my name 
under some power.of-attorney.” Finally, 
in re-examination he repeats thiB statement, 
and caye: "I found my actual knowledge 
since I percsed typewritten copy supplied 
to me by an outsider, which suggested 
many things, and made me curious.” 
There is no evidense to which their Lord- 
ships’ attention has been directed in the 
long and tedious deposition which Protap 
was called upon to make which contradicts 
these statements, and consequently it must 
bs acoeptsd that when this document was 
executed he had neither negotiated its 
contents, nor was he aware of them. The 
wbolo of the authority for the ejtoalioQ 
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of that lease mast be found in the Dower- 
of-attorcey under whioh Boup9ndra Ghosha 
purported to act, apd the existence and 
extent of that authority is the ohief 
question on this appeal. 

In order, however, to see how this suit 
haR arisen, it is necessary to go bask a little in 
the family history. About the time of the 
execution of the lease, and possibly besause 
of its execution, anxiety arose among the 
membsrs of the family as to the way in 
whish the affairs of the trust were being 
conducted, and in aonsequenas a suit, to 
whish referenae has already been made, 
was instituted on the 31et May 1910, 
by Sarat against Protap, as trustee, claim¬ 
ing to have the deed of trust dealared 
void, aharging Protab with misaonduat a 3 
trustee, and asking for aaaounts against 
him. In the plaint this lease was ahallenged, 
though not on the ground now under consi¬ 
deration. The beneficiaries were made parties 
to the suit, and a settlement of the disputes 
was ultimately effected; but one of the parties 
being an infant, it was necessary to ob'ain 
the consent of the Court to the proposed 
terms. This was scoured by a decree on 
the 2nd August 1912, which declared that 
the general trusts of the deed were bad 
because the objects of the charity were far 
too inde6mte, but the settlemnt of the 
litigation being approved by the learned 
Judge, his declaration was con6ned to the 
failure of the trusts, and to declaring that 
the properties that were the subject of the 
deed were merely charged with suoh 
Decessary expenses a9 were incurred 
in the lifetime of • ihe Udy for the 
maintenance and ownership (?) of the Sradh 
mentioned in the third clause, and the 
annual service mentioned in the fourth 
clause The settlement released Protab 
from liability to account for moneys received 
from the lease, but it appointed the*econd 
trustee in the order, Sarat Chandra Gbosba, 
Receiver of the estate, and express 
directions were reserved in these terms 
of settlement that be should be at liberty 
to take steps to rocover and set aside the 
perpetual lease or leasjj grants! by 
Protap, 

ibe p oceedings out of which this ap¬ 
peal h*9 arisen were accordingly insiieaced 
by Sarat. It is unfortan i'ely true that 
{be plaint is not expressed in plain terms, 
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but it does mo»t dearly set out allega¬ 
tions in par .graph 5 and paragraph 6, 
putting forwird this leasa under whioh 
the defendants elaim as a suggested or 
alleged lease, and tbera is nothing in the 
pla’Dt to show that the lease was accepted 
as having in fact been properly executed, 
AgaiD, the particular matter in controversy 
was not exactly de6ned in the issues that 
were settled, tut it is certainly covered 
by the ( third issue, which was in these 
term*: Was the traite9 or hi-i an moihtar 
oompeteut to grant rhe permanent lease 
in qoeetioD, and is it binding on the plaint 
iff?.” The case oame on for trial before 
the Sobordinate Judge on the I4ih July 
1916 when he dismissed the sait. In the 
coarse of taking the depositions, attempts 
were made to give in evidence the con¬ 
tents of the power of attorney under which 
the deed had beeD executed, and objection 
was promptly taken that no such evidence 
was admissible because tbe dcoanent must 
be in writing, and verbal evidenoe as to 
its oontents crnld not be given until some 
proper and sufficient explanation wa9 offered 
a9 to the reason why the dosnment itself 
w89 not before the Court. On mor than 
one occasion, in the course of tbe evidence, 
similar attempts were made, and similar 
objections were taker, and in tbe- end 
there was no evidence on whioh Pelianoe 
eonld be placed ae to what tbe aotual 
terms of that document w6re, or whether 
in fact any such dooument was in existence 
or operative at the time when the lease 
was exeonted. The best evidence upon the 
point was that of ZatiDdra Muthik who 
was managing clerk to Boupendra in his 
profession of Solicitor. He ie not himself 
a Solicitor, and is now a trader in fish. 
He says that he read tbe power-of attor- 
bey, and that it granted full paver to 
execute lease, mortgage, etc., but be did 
Dot recollect the exact expressions, Tbe 
power was a general power to sell, mort¬ 
gage, or lease, 

Tbis evidence was objected to, and is 
useless for tbe purpose of proving the 
oontents of a written document. Their 
Lrrdsbipi only refer to it for the purpose 
of sayiog that had they aoieoted the evi¬ 
dence, it would not be suffiiient. If any 
powJr existed in Protao to delegate aa 
thority under the jtrus; deed it would bo 
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quite clear that the power of-attorney to 
be granted would have to be a special 
power-of-attorney, specially referable to 
dealing wiih the estate whiah was eubjeet 
to the trust, and not a general power of- 
attorney, wbiah may have been exeauted 
by Protap in favour of his sod, entitling 
him to deal with the whole of hie private 
property. No evidenae whatever that it is 
properly admissible having been given of 
the power-of attorney it neaeesBrily follows 
that there wae no proof that the lease 
under wbiah the defendants’ alaim had ever 
been properly exeauted at all and the defense 
failed. 

The learned Subordinate Judge, who dis¬ 
missed the suit, dealt with the matter in 
a few sentences. Ha seems to think that 
the statement in the plaint of the Gait 
that bad been aompromised wai enffiaient 
to lead to the inferenae that Bhupendra, 
the son, had full power to exeeuti the lease 
on Protap’s behalf, and he sajs at page 
198 of the reaord :— 

“I may also point out here thatBhupendia 
Sri’s authority to exeaute the lease on behalf 
of Protap Babu has not been shallenged in 
the plaint, though the plaintiff knew, aB the 
plaint in the High Court ease indicates, 
that Bush a lease was granted. Bhupendra 
Sri Baba was alive when this plaiDt was 
filed and this explains, why the plaintiff did 
not oonsider it expedient to ahalleDge his 

II 

power. 

It may be pointed out that even though 
Bhupendra Sri Babu had died sinae the suit 
was instituted, that woold not have prevented 
the parties whose duty it was to obtain 
production of the power of-attorney from 
taking the neseBsary steps either to obtain 
& topy of the doaument or to prove that 
that sopy eonld not be obtained. The point 
raised that the matter was not speaiflaally 
mentioned in the plaint does not appear to 
their Lordships to be sound, beaause although 
it is true that the plaint is soushed in 
nnaertain language, it is nowhere intimated 
in the plaint that sush a lease was 
properly exesated, and it, therefore, beoame 
incumbent apon. the defendants to prove 
the title undeV wbiah they held. But 
whatever may be said about what happened 
pefore the Subordinate Jadge, the grounds 
p( appeal to the High Ooart expressly sag- 
gesfed that the! Court below » hadl jmadela 


mistake in overlooking the faot that the 
alleged power-of-attorney had Dot been 
proved, so that the question was deSnitely 
raised, and the attention of the High Court 
directed to it. The High Court who eon- 
Srmed the dearee of the Subnrdinate Jadge, 
dealt with the question in these terms, at 
page 20 J of the record:— 

“There oan bB no doubt that Bhupendra 
Sri Ghosha held an am-mo L h(arnama from 
his father. Unfortunately, neither side seems 
to have been at any pains to proeure the 
production of the document or to give 
proper eeiondary evidenoe of its contents, 
if it eonld not be fonnd. The evidence 
on the record, eneh as it is, indicates that 
that am-mokhtarnama was registered at 
Bindbyachal, aod that it granted full power 
to sell, mortgage and lease. " 

Their Lordehips desire to point out that if 
a proper case has cot been established for the 
admission of secondary evidence of the 
contents of a written document, and objection 
has been taken to the fact that the document 
tae not beeD produced, it is Dot permissible 
to go to other evidence for the purpose of 
indicating what the contents of the written 
doonment may prove to be if once it were 
examined. 

Their Lordehips, therefore, are clearly of 
opinion that in this case the defence must 
break down through the inability of the 
defendants to prove the execution of the 
lease under which they claim by anybody 
having proper authority, acd even if the 
evidenoe ae to the existence and contents cf 
the power of Bttorney were accepted, it would 
be inadequate for the reasons already given. 
Their Lordships are, however, impressed with 
wbat had been said by Mr. De Gruyiber as 
to the defendants not being alive to this point 
teiDg raised in the plaint, though they see 
no reason whatever for this inadvertence 
from the date when the notice of appeal was 
given to the High Court. Their Loidehipe 
therefore, have considered what the position 
would be supposing such document had in 
faot, been proved, and had been shown to be 
a special power • purporting to authorise 
dealings with the trust estate, and they are 
ot opinion that, even in that event, it eonld 
not have availed the defendants. The reason 
for tbu 18 plain. In whatever eapaoity 
Protap held the land in question, the capacity 
must have beeD a representative one, It waq 
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said that be wag not in the strictest language 
a trustee; but be it so, his position wag none¬ 
theless a representative odo, and it being 
plain that he never negotiated nor considered, 
nor knew of the lease until after it had been 
exesnted, if what was done was done by virtue 
of a prower-of-attorney, it eould only have 
been besause the power had delegated the 
representative authority that he possessed to 
a third party. The duties of Protap, however 
they may be de6ned, were in their nature 
fidusiary, and fiduciary duties eannot be made 
the subjest of delegation. If, therefore, the 
doeument had been before their Lordships it 
would have been impossible to have supported 
the sontention that it sonferred the power to 
negotiate and exesute the dosument upon 
whish the whole of the defendants’ sase 
rests. 

Their Lordships desire to express their 
opinion that there is nothing to sauss them 
to qualify the findings that have been found 
by both the Courts as to the defendants 
having acted honestly in the matter. They 
asted honestly, but they asted with ssant 
wisdom, and with a strange disregard of the 
•aution that it is essential should be observed 
in dealing with a person who has no authority 
to ast on his own behalf. 

For these reasons their Lordships think 
this appeal should be allowed, the euit should 
be desreed, an order made for possession of 
the land, an enquiry should b i direated as 
to mesne profits, and the appellants should 
have theoosts here and below, r.nd they will 
humbly advise His Majesty aaajrdingly. 

K. v. L. N. Apteal allouei. 

Solicitors for the Appellant.—Messrs. T, 
L. Wilton tp Oo. 

Soliaitors for the Respondents.—Messrs. 
WaV'int and Hunter. 


ALLAHABAD HIGH COURT. 

First Civil App«*l No. 35C or 1919. 
February 21, 1922. 

Vrettn'.:— Mr. Justiee Ratque and 
Mr. Justice Lindsay. 

JIWA RAM— Plaiktikr—Applllikt 

ten ui 

NAND RAM— Dipindant— Hespokdest. 

Ceil Proccduu Code (Act J'o/19<U «s. UI, 144. 
applicability of-Application for rest lution dinmitted 
r.r Jj/auit; u'.Vit-jr Cun be rcdurci. 


Proceedings under section UI of the Civil p ro . 

d'jirZ „ C °,? e , UrC , " 0t ' )rot ' eedin ? i execution of 
decree and, therefore, the terms of section 141 do 

apply to such proceedings, [p 145, col. t] 

, 1 hcrefore, a Court is entitled to set aside an order 

£ d, *® ,Sf » a l. of an application under section 144, Civil 

roI° C 2 ] G COd °’ f ° r <lefault an,J 10 re9tor ® »t. [p. 140, 

First appeal from a decree of the Subor- 
dmate Judge, Aligarh. 


Mr. Peati Lai Baner,i, tor the Appellant. 

Mr. Panni Lai , for the R33pondent. 

JUDGMENT.—This is an appeal against 
an order of the Subordinate Judge of Aligarh, 
passed in certain proosedings taken under 
sectm 141 of the Code of Civil Procedure for 
the purpose of obtaining restitution. 

The facts are as follows;—One Gobardhan 
Das died in the month of August 1900 
leaving two widows, Muiammat Rupo and 
Musammat Singhari. 

The latter made a xcaqf of a aertain por¬ 
tion of the property wbioh had belonged to 
her unhand, id favour of a temple, and ap- 
pointed Nand Rim, the respondent in the- 
present appeal, the trustee. 

After the death of Musammat Singbari, a 
enit was brought against Nand Ram by the 
surviving widow, Musammat Rnpo, and one 
Jiwa Ram, who, it was alleged, was her 
adopted son. 

This sail was snaaessfnl and a dearee was 
passed in favour of Musammat Rnpo and 
Jiwa Ram in the month of February 191C 
and in execution of this dearee Rnpo and' 
Jiwa Ram obtained possession of the property 
on the 4th of May 1910. 

There was an appeal against this dearoe 
to the High Coart, and, ultimately, the 
decision of the First Court was set aside 
and the ta9e was remanded for decision on 
the merits. 

After the remand the parties agreed to 
arbitration; and on the 21st of Maroh 1912 
the arbitrator delivered an award, upon 
which a deeree was subsequently passed by 
the Subordinate Judge. 

The effeat of the award was to deslare 
that a portion of the property, onae belong¬ 
ing to Gobardhan Das, had been eSeatively 
dedicated as waqf. The arbitrator also bald 
that Jiwa Ram had been duly adopted by 
Musammat Rnpo. 

After this dearee was passed Nand Rttu 
oo the. 20th of April 19lii was put iq 
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possession of that portioo of the property 
which had h«ea found to be validly dedicated 
to the temple. 

Nttnd tiam then apolied for the recovery 
of tnesDe orofits from the 4th of May 1910 
till the 20 h of April lJld. 

A preliminary decree was passed by the 
Subordinate Judge on the 22nd of December 
1914 by which he awarded a earn of 
R 9 , 2,624-5-5 to Nand Ram. This decree 
was against both Musammat Rupo and Jiwa 
Ram. 

An appeal was filed in the Gonrt of the 
Dietrist Judge. He upheld the decision of 
the P reb Court so far a 9 the amount wa 9 con* 
cerntd, but be passed an order discharging 
Jiwa Ram from liability. 

A second appeal was brought to this 
Court, and in tbe result it was held that 
Musammat Rupo alone was liable for mesne 
profits from the 4th of May 1910 till the 
21st of March 191:4, It was further dealer* 
ed that Mummmit Rupo and Jiwa Rtm 
were jointly liable for meme profits from 
the 22ad of March 1912 to the 2Ctb of 
April 1*13. 

The High Court directed an enquiry to 
be held in order that these liabilities might 
be ascertained. Id the order directing 
investigation nothing was eaid as to the 
Court in which the enquiry was to be held. 
Toe case went down to tbe District Court 
and waa passed on to tbe Court of the Sub* 
ordinate Judge, Toe Subordinate Judge b 99 
now oonoladed the enquiry and given a 
decree in which he declares Jiwa Ram and 
Mutammat Rupo jointly liable for a sum of 
Rj. 708 3 2, while iiusammat Rupo ia declar¬ 
ed to be solely liable for the sum of 
Ri, .1.691 3 0, .It is to be mentioned here 
that Uummmat Rupo died on the 28 th of 
July 1918 while the eoquiry in the Court 
of the Subordinate Judge was still psnding. 

Jiwa Ram now cornea here in appeal, and 
three points have been raised and argued 
on hie behalf. The first point taken ia, that 
the order of the Subordinate Judge ia ultra 
vires inaemush as be had no jurisdiction to 
make the enquiry and pa 39 the desree now 
complained against, it is pointed oat that 
whep the order of remand waa made by this 
Court, the case ought to have been taken up 
by the District Judge against who* decision 
Ibt eppeal.had been filed here, . 

10 


This point has not been piessed, and we 
may say that, in any oase, we shonld not 
be disposed to eot9rtaio it. It is purely a 
technical plea, and in view of the’circum¬ 
stances of th6 case, and, in particular, having 
regard to the long period during which 
this dispute between tbe parties has remain* 
ed unsettled, we should be very reluctant, 
to interfere on a ground like this. The 
learned Jadge has conducted the enquiry 
very carefully and has discussed the merits 
of the case in full detail. 


The next point taken is, that the order of 
the Subordinate Judge is bad for the follow¬ 
ing reasons:— . 

It appears that after Nand Ram made 
an application for restitution nnder section 
144 of the Code of Civil Procedure, he made 
a default in appearance. The result of this 
was that an order wa9 passed dismissing his 
•laim. 

Subsequently, Nand Ram made an appli* 
sation for restoration. A date was fixed for 
the hearing of this application and, oa that 
date, Nand Ram wa9 again absent and the 


application for restoration was dismissed for 
default. 

Nand Ram made a second application 
askiog that the order or dismissal might 
bs set aside, and, eventually, with the 
•onsent of the ocher' side, an order was 
passed setting aside the order of dismissal 
and directing that the -enquiry should 
proceed. Io the course of those proceeding# 
Jiwa Ram’s Counsel informed the Court 
that he would not oppose tbe application for 
restoration, provided that he were given 
costs. Hie statement was that his olieni had 
been mush harassed by the proceedings and 
was desirous of having the matter settled once 
for all. The learned Judge, io setting aside 
the order of dismissal, awarded costs to 
Jiwa Rjm’e Counsel, and thereupon the case 
proceeded, and was terminated by the decree 
whicn is now,nnder appeal. 

Toe argument for the appellant here is, 
that in proceedings taken under aestion 144 
it was not competent for the learned 
Subordinate Judge to pass any order for 
restoration. It is argued that tbe terms of 
jectmn 141 of the Code of Civil Procedure, 
by wo,chit ie provided ,that the procedure 

W M°* n j Q ‘J 00011 . 0 m regard to suits shall 
be.followed, as far as it caq be made applicable, 
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in all proceedings in any Court of-'civil 
jnriediotioD, do rot apply to proceeding 
DDder section 144 of t e Code. The coDten- 
ticnia ibat an application for restitution 
made under this latter section is a proceeding 
in execution of decree and that, consequently, 
tbe previsions of section 141 do not 
apply. 

It has, indeed, teen laid down by high 
authority that tbe provieioDs cf section 141 do 
not apply to proceedings relating to tbe execu¬ 
tion of a deeree. 

It appears to nr, however, tbat proieedirgs 
under section 144 of tbe Cede cannot 
properly te demited as proceedings 
in execution cf a decree. We have teen 
referred to the judgment of tbe Madras 
High Ccart in £• motundoram 1 tllci v. 
Chokkalir.qa Fillai (1), in which it has 
tern held that preoeedirgs order eeaticn 
144 are execution proceedings, but, with 
all respect, we are unable to agree with 
tbis. 

A comparison cf section l44oftbepre- 
cent Code and section 5t3 of tbe Cede 
cf 1882 seems to make tbe matter dear. 

Under the old Cede it was provided by tbe 
sect'cn jeet mentioned that when a party 
entitled to any bene6t (by way cf restitution 
or ctberwiee) order a decree passed in appeal 
'desires to obtain execution of tbe came, be 
was to apply to tbe Court which passed the 
decree againt which tbe appeal wea pre¬ 
ferred, and it was directed that ecch Court 
should proceed to exeonte tbe decree 
pasted in appeal according to tie rules 
preecribed for the execution of decrees in 
suits. 

On tbe language of section 583 it seems 
fairly clear that tbe prcceedir gs for obtaining 
restitution were, under tbe old Cede, proceed. 
iDga in execution of decree. 

Tbe language cf section 144, however, is 
very diflerent, snd we row 6nd no mention 
regarding ary application to be made for 
tbe purpose of executing tbe decree cf tbe 
Appellate Court, nor do we find any direction 
lay in g dowD that ecoh prcceedirgs are to 
be regulated by tie rules presented for tbe 
cxecoticD of decrees in suite. 

The language of secticn 144 is very wide, 
acd it ia provided that, for tie purposes cf 
• iiakirg restitution, tbe Court may nake 

{D as Iud. Cfc2, tee; IQ II. V:0i 5 L V, f . 167. 


any orders including orders for tbe refund 
of ocsta and for tie payment of interest, 
damages, compensation and mosDe profits 
which are properly consequential on tbe 
variation or reversal which bas been made 
in resreot of the first Court’s decree. It 
may well be doubted whether a Court, which 
was merely executing a decree, could be 
deemed to be invested with 6uch extensive 
powers, for it seems to us that under section 
14P a Court ia enabled topa«s orders and to 
make erqniries which might be altogether 
beyond tbe scope of tbe Appellate Court’s 
decree. Be that as it may, however, we 
are satisfied that, in view of the difference 
of tbe language used in the present section 
144 and tbe former section 583, we are 
justified in comiDg to tbe conclusion that 
proceedings under section 144 are not pro. 
esediegs in execution of decree. In this 
view we bold that tbe terms of section 141 
do apply to euob proceedings, aDd that, in 
tbe present case, it was competent to tbe 
learned Subordinate Jadge *o sat aside tbe 
order of dismissal for default aod to restore 
tbe application. 

The only other point which bas been 
argued before us i9 with regard to tbe 
form o! tbe lower Court’s decree. We have 
already mentioned that Mutamm'it Ropo 
died on tbe 23th of July 1913 while these 
proceedings were pending, it is said that 
after Rupo’s death no formal step9 were 
taken to make Mueammat Rupo’s legal 
representative a party to tbe record. 

if there is any legal representative of 
Musammat Rupo, be can be no other than Jiwa 
Ram, and it is an admitted fact that at tbe 
time Musammot Ropo died, Jiwa Ram was 
a party to tbe record. In tbe circumstances, 
we are unable to bold that, because there 
was ary omission to take formal stops to 
have it declared that Jiwa Ram was, for the 
purpose of tbeee proceedings, tbe legal repre¬ 
sentative cf Musammat Rupo, the order of 
the Court below was bad. 

A further point is taken to which we must 
now refer. Tbe decree prepared by tbe 
Subordinate Judge, on tbe lOch of July 
lbl9, directs that Rs. 7:8 3-2 shall be paid 
by M utGn. mot Ropo and Jiwa Ram jointly, 
acd that a further 6um of R 9 .1,691-3 0 was 
payable by A iuscinmat Rupo alone. 

Obvicorly, as the facts stood at tbe time 
when tie decree wss prepared, tbe (ora 
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of the detree is wrong for, as we have pointed 
oat, Muiammat Rapo bad died about a year 
before. 

It ie farther argued in the sirsamstanses 
if we hold Jiwa Ram to be the legal repres¬ 
entative of Muiammat Rapo, we ought also 
to modify the degree of the Court below so 
as to make it glear that Jiwa Ram is not 
personally responsible for the sum of 
Rs. 1,691-S-O whith the decree detlares to be 
payable by Rapo. It is said tbat we oaght 
to limit the liability of Jiwa Ram in respest 
of this sum to any assets of Mtuammat Rapo 
wbioh have some to his hands. 

At first Bight, this argument appears to 
be a reasonable one but we have to examine 
the fasts a little more slosely. In the first 
plase, it is now absolutely settled tbat Jiwa 
Ram was validly adopted by Muiammat 
Rapo to her husband Gobardhau Das 
That was deslared by the award of the 
arbitrators and the desree whish was 
passed therecD. If Jiwa Ram'has been 
validly adopted by Gobardhan'e widow, it 
follows that the title of the widow was 
altogether ousted, and Jiwa Ram takes the 
whole inheritance left by bis adoptive father. 
Farther, it is no longer disputed that in 
Marsh 1910 when possession was taken 
after Muiammat Rnpo and Nand Ram had 
obtained a degree, this possession was deliver* 
ed both to Jiwa Ram and Muiammat Rupo, It 
follows, therefore, that Jiwa Ram's posses¬ 
sion oontinued from the 4th of May 19i0 
till the fcOth of April 1913 when Nand Ram 
was restored to possession of that portion 
of the property whish was found to be teaqf. 

Sash beiDg the state of things, we do 
not see why the liability of Jiwa Ram 
qua this earn of Rs. 1,6913-0 should be 
limited m the manner suggested. He'it 
the adopted son of Gobardhan Das and is 
the owner of the estate. He represents 
the estate in its enti.ety; and in this 
view of the fasts we think that in the 
present proieedings Jiwa Ram should a'so 
be made liable for the sum of Ra. 1,691-3 0 
without any limitation of his liability. In 
other words, Jiwa Ram’s liability to pay 
this sum is not dependant upon any assets 
Jhuh he has taken from Munmmat 

, P°,“ in deed he has taken aDy assets from 
her at all, 

The result, therefore, is that the appellant's 
•mo foils. We dismiss the appsal with 


sorts to respondents insluding fees in this 
Court on the higher sorte. We direst, 
however, that the degree be amended so as to 
make it glear that the total sum awardsd is 
payable by Jiwa Ram, appellant, to the 
respondent, Nand Ram. 
i. p. 

Appeal ditmimi. 


LAHORE HIGH COURT. 

Ssond Civil Appeal No. 2147 or 1918, 
DeiBmber 2, 1921. 

Present:—Mr. Justiee Abdul Raoof and 
Mr. Juitioe Martineau. 

BHUP OH AND —Plaintiff- 
Appellant 
t tri a 

UDE RAM AND OTHERS—DzFBRDANra— 
Respondents. 

Appeal, second—Instalments ^Discretion of Court, 

Unless a very strong case is made out a High 
Court will not interfere, iu second appeal, with the 
discretion exercised by the lower Court in fixing 
instalments, on the ground that the instalments 
fixed are too low, espooially whero a largo portion 
of the amount decreed consists of iutorest, [p, 148, 
col. *.] 

Sesond appeal from a detrea of the 
Disirist Judge, Ambala, dated the 22nd 
Marsh 191.', varying that of the Junior Sub¬ 
ordinate Judge, Ambala, dated the lUh 
Qitober 1917, 

Mr. Bihari Lai, for the Appellant. 

Lala Amir Hath Motqo, for the Respond* 
ents. 

JUDGMENT,—The fasts of tbit case 
are few and simple. The plaintiff alaimed 
Ri. 1,033 on the strength of a bond dated 
the 7th Jane 1911. The Trial Oonrt found 
only Ri. 175 proved and gave a desree 
for Rs. 303, including Rs. 175 prineipal, apd 
Rs. 123 interest. On appeal by the plaintiff 
the Appellate Court found the whole elaim 
proved and gave a desree for the entire 
aleim, namely, Rs. 1.U30. This amount 
is made op of Ri. 600 prineipal and 
S3. 430 interest. Having regard to tbo 
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circumstances of the case the Appellate 
Court thought that the defendants were 
entitled to have the desree made payable 
by instalments and made the following 
order:— 

Ii therefore, assept the appeal and give 
the plaintiff a desree for Re. 1,030 with 
•oste payable by instalments of Re. 25 
every six months. The first instalment 
will be paid on the 1st of July 1916 and 
subsequent instalments every six months 
later.” 

The plaintiff has preferred a sesond 
appeal against the decree of the lower 
Appellate Court and has raised the 
following two pleas in his memorandum 
of appeal, Damely, (1) that the sound and 
proper discretion has not besn exercised 
by the lower Appellate Court, because 
the decree ie passed in favour of the 
plaintiff appellant for the sum of Rs. 1,030 
and the instalments fixed are so low that 
tbe whole deoretal amount cannot be satis¬ 
fied lor the period of 23 years to come, 
and (2) that if this Hon ble Court ie not 
inclined to interfere on tbe qoestion of 
instalments, then a stipulation should be 
added to this effect that if the judgment- 
debtor will not pay one instalment then 
tbe whole outstanding amount will, in 
default of one instalment, be enforced. 

The question which we have to decide 
is, whether a case has been made out to 
justify an interference with the discretion 
exercised by the lower Appellate Court. On 
behalf of the respondents tbe case of Btahu 
Sekhar bantrgee v. Ohoudhrp ila/.tab ud-Lin 
(V is relied upon. In that case an instal¬ 
ment-decree was passed and in sesond appeal 
objection was taken questioning tbe discre¬ 
tion of tbe Court in passing such a desree, 
and a Division Bench of tbe Calcutta High 
Court refused to entertain the objection and 
made tbe following remark:— 

‘'We think that in second appeal tbe 
question of discretion cannot now be gene 
into. It is perhaps somewhat anomalous that 
tbe decree-holder should be kept out of his 
money for seven years, bnt,on the other band, 
he bas already recovered a substantial sum, 
nearly double the amount of his original debt, 
so that the hardship complained of ie more 
apparent than real.” 

(1) 11 led, Car, J&, 15 C.iW. N, 1051. 
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In the case before us a large portion of 
tbe amount decreed consists of interest and 
it capnot be said that tbe lower Appellate 
Court bad not exercised its discretion judi¬ 
cially. Although we are not prepared to go 
so far as to hold that, in seoond appeal, such 
a question cannot be entertained, we are of 
opinion that, unless a very strong case is 
made out, this Court ought not to interfere 
with the discretion exeroised by the lower 
Appellate Court. An unreported ease No. 
1406 of 1918 < Ramji Dai v. Qumani) decided 
on tbe 30th July 1918 by Mr. Jus ice Wilber 
force is relied on by tbe appellant, but the 
precise qoestion raised before us does not 
appear to have been raised before the learned 
Judge, and consequently there is no decision 
on this point in the judgment. The decision 
in that case, therefore, is no authority in 
support of the contention of the appellant. 

We accordingly dismiss the appeal with 
costs. 

z. K. 

Appeal ditmiised, 


ALLAHABAD HIGH COURT. 

Sicjnd Civil, Appe.l No. 7o7 or 1920. 

February '6, 192 a. 

Present:— Mr. Justice R»fique 
and Mr. Justice Lindsay. 

GOPAL DAb—D epiudant— 
APPBLUNf 
vertui 

PR1 TBAKUR GANGA BEHAR.JI 

MAHARa.I—P.,» iNTirr— RK-p«NDiHr. 

Limitation Act (IX of 100'^, Sch. I, Art. 120 —Suit 
for declaration—Entry of name in village papers in 
IflOi —Knowledge in lO.fi— Cause of action, tehen 
arises, 

The name of the defendant was first entered as 
owner of the property in dispute, belonging to 
tho plaintiff in 1HO , but the plaintiff first became 
awe e of it in 10 '8: 

Held, that the right to sue for declaration accrued 
iu hi* and that a suit brought in 1910 was well 
within timo [p i4-, col. 2 .] 

Second appeal from a decree of the Addi¬ 
tional Judge, Aligarh. 

Mr, fwina Ldl, tot the Appellant. 
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UHtA PiUSAP V. SATH0S1 MABATAN IIKQH. 

Messrs. if. L. Agarmla and Birjnith Vyu, 
for the Respondent. 

JUDGMENT.—We have heard the learned 
Counsel in support of this appeal and are of 
opinion that the jadgment of the lower 
Appellate Court most be maintained. 

The only point on which the judgment of 
the Oonrt below ia impeached is the 
ground of limitation. The eontention for 
the defendant-appellant is that the suit ie 
time barred. 

There ean be no doubt that the proper 
Article applicable to the suit was Article 
120 of the Schedule to the Limitation 
Act. The suit was a suit for a declaration 
of title. 

The only question which has to be 
considered is the date from which the 
plaiotifE'e right to sue accrued. The plaint¬ 
iff, in paragraph 8 of hie plaint, sets out 
the date on which hie right to sue 
accrued as being the month of January 
1916 and this snit was filed on the 11th of 
Jannary, 1919. 

On the other hand, the contention is 
that limitation began to run from the year 
1901, corresponding to the year 1309 Fasli. 
The reason why this latter date ia pnt 
forward is because it was in the village 
papers of that year that the name of the 
defendant was first entered as being owner of 
the property in dispute, 

Both the Courts below are agreed in 
finding that the property in question is 
the property of the idol, who was the 
plaintiff in the snit. They both agreed, 
moreover, that the defendant Gopal Das 
got possession of this land not adversely but 
permiseively. He was let into possession 
by one of the p u-.ariet of the temple who 
wae, in fact, the manager of the land in 
dispate. 

There can be no question, therefore, of any 
adverse possession on the part of the 
defendant-appellant, Gopal Das. However, 
this i9 a matter with which we are not 
concerned here. The question is, what ia 
the date from which it can be said that the 
plaintiff’s right to bring a suit ascraed We 
cannot agree with the contention of the 
defendant-appellant that the right to sne 
ascraed in the year 1901-1902, The mere 
entry in the village papers would not of 
£self give the plaintiff a cause of action, 
L B*fording, to what has been set out 
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in the plaint, this entry in the village papers 
made in the year 1309 Fasli was not brought 
to the notice of the plaintiff until the month 
of JaDnary 1918, when the verification of 
the Settlement entries was going on in the 
district. It was then, according to the 
plaintiff's case, that he became aware 
for the first time that the name of the 
defendant was resorded in the village 
papers. 

In oar opinion no right to sne can, 
on these facte, be deemed to have accrued 
to the plaintiff in the year 1309 Fasli. 
We think that the right to sne ascraed 
in the year 1 18 and this snit was 
well within time. The plea of limitation 
fails. 

The only other paint which hac been 
mentioned in argument is with regard 
to the lower Court's decree. It appears 
that the Oonrt of first instance, although 
it declared the plaintiff's title, nevertheless 
passed an order for maintaining the defend¬ 
ant’s possession as manager. The lower 
Oonrt thought that this was a wrong order, 
inaamuoh as the defendant did not profess to 
bs in possession as manager but was setting 
np an adverse title. We agree with the 
learned Jodge of the Coart below that the 
order of the first Court maintaining the 
defendant’s possession wa9 not a proper one 
in the eireamstances. 

T ie resalt is that the appeal fails and we 
dismiss it with costs, 

j. p, Appeil diimiuei. 


PATNA HIGH COURT. 

Appul prom Apppllati Diorii No. 1011 

ov 1920, 

Marsh 9, 1922. 

Pretent Mr. Justice Ooutts and 
Mr, Jnstioe Boss. 

K4MLA PRASAD— Appilunt 
vert vi 

NATHUNl NAB vY AN SINGH and 

OTbCRC—PLtlMT.rU .Nl) 

Babu DEONATH SAHAY and 

OTR1K >—D<»«-DlNtS -Rcc»0<|iH«TC, 

, Hindu Laic— Managing member—Power to alienate 

- .i 
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jamily j. roperty—Legal necessity—Consent ol other me 
hers implied — Mortgage—So title in mortgaged prop • 
er l'J—Title subsequently coming — Mortgagor, duty oj. 

The head of » joint family eaonot mortirage the 
ioiDt family property without consultation with 
and consent of the other members, but where in a 
-'tit legal necessity is proted it is unnecessary to 
prove consent because in such a case this is implied. 

Where a mortgagor mortgages a certain property 
as having a right to do so but in fact has no such 
right and subsequently title to a portion of the prop¬ 
erty comes to him he must make good his repre¬ 
sentation to the eitent of the property which comes 
to his hands. 

Appeal from a decision of the District 
Judge, Arrab, (Shahabad). 

Messrs. E. P. Juya'tral and N. N. Stn, 
for tbe Appellant. 

Mr. Siva Satan Lai, for tbe Respondents. 

JUDGMENT. 

Coom, J.—This wac a suit brought on a 
mortgage-bond for Rs. 500 executed by 
Kamla Prasad, defendant No. 1, as the karta 
of the joint family and certificated guardian 
of bis minor brothers. Tbe suit was decreed 
in tbe Conrt of Brst instance on contest as 
against defendants Nos, 2 to 5 and ex parte 
against the other defendants; bnt on apppal 
to tbe Distriet Judge this decree bae been set 
aside and a decree has been passed ex parte 
as against the defendant No. 1. 

Tbe principal qnestionc which arose in tbe 
suit were, whether there was any legal 
necessity for tbe loan and whether the defend¬ 
ant No. 1 was tbe karta of tbe family. 
With regard to the question of the defendant 
No. 1 being the karta of tbe family there 
appears to be no doubt that this is so, but as 
regards legal necessity tbe learned District 
Judge has found that there was no proof of 
legal necessity exoept in regard to a eumof 
Rs, 160, and be says that if tbe bond had 
been otherwise a good bond as a mortgage of 
joint family properly be would have pa9‘ed 
a mortgage decree for Rs. 163 with interest 
at tbe bond rate against all tbe defendants; 
but be found that there is a defeot in tbe 
bond inasmuch as Kamla Prasad executed 
it as karta and certificated guardian of his 
brothers. As the learned Distriot Judge 
has B aid the law is that tbe bead of a joint 
family cannot mortgage tbe joint family 
property without consultation with, and 
aoneent of, the other membsr?, bat where legal 
necessity is proved it is unnecessary to prove 
lODient, beoause this will be implied as in tbe 
present case. If Kamla Prasad bad executed 


tbe bond as karta of tbe family tbe aoneent 
of the other member! would have been 
assumed, but one of tbe other members, 
Lasbmi NarayaD, was of age at the time of 
tbe execution of tbe bond and Kamla Prasad' 
executed the bond as certificated guardian 
of Lacbmi NarayaD; and, as tbe learned 
District Judge very justly remarks, this 
recital in tbe bond negatives all idea of 
consent of Lacbmi NarayaD, so that tbeie 
is a defeot io tbe bond. There can be no 
doubt that tbe view of tbe law which has 
beeo taken by tbe learned Distriot Judge in 
tbe matter of tbe decree against tbe defend¬ 
ant No. 1 is tbe oorrect view. Kamla 
Prasad mortgaged a certain property as 
havirg aright to do 9C; be bad in fact, 
however, do title but as title to a portion of 
the property has dow coma to him he must 
make good bis representation to tbe extent 
of tbe property which has come to his hands. 
This is undoubtedly the comet view of the 
law and the learned District Judge has 
rightly passed an ex parte decree against this 
defendant. 

I see do reason to interfere and would 
dismiss this appeal with costs. 

Ross, J.-1 agree. 

P u. Appeal ditmieiei, 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 301 ok 1919, 
February 15, 1922. 

Pretent: —Mr. Justice Piggott and 
Mr. Jastiie Walsh, 

KR1SHNANAND NATH KHARE - 
Plaintiff—Appku.ht 
term# 

RAJA RAM SINGH—D<F£HDA»t— 
Resporfbnt. 

Hindu Lara—Joint )amily-Manager, position ol— 
Promissory-note executed by manager - Other members, 
whether can question. 

The position of the head of a joint Hindu 
family is not the same us that of on ordinary business 
agent and, according to the true view, a joint Hindu 
family being a legal person according to Hindu 
Law, lawfully represented by and noting through the 
managing member or head thereof is included 
ordinarily in the terra “a person ” [p lol. col. 2 J 

A joint Hindu family can execute a 
negotiable instrument tbroagh its manager, an 
its other members cannot escape liability on tat 
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wound that it waa not made or siim-d by them 
5Sum«h it is open to them to ra.ae tho q-.-st.ou 

whether the promissory-noto was in fact made for 
family purwsea or as a breach of tru, - by the 

person whose si^natan) appears thereon for and 

on behalf of rho joint family [p. 15?, col. l.J 

First appeal from a deirea of the Sab- 


ordinate Judge, Gorakhpur. 

Meiers. Narag™ Prasad Asthma and Durga 
Oharan Singh, for the Appellant, 

Dr. 8urendro Nath S<n, for the Respond- 


ent. 


JUDGMENT.—This is a sail brought 
upon a promissory note of 1917 wbieh is 
admittedly a renewal of a previous promie- 
lory note of 1914 wbieh in itself was a 
renewal of a previous promissory-note of 
1911. The promissory-note in suit was 
made by one defendant only, namely, Baba 
Sam Baran Singh. The suit is brought against 
Babu Ram Baran Singh and also bis brother, 
Baba Raja Run Singh, upon the ground 
that the note was made by the defendant 
Babu Ram Baran Siogh as head and man¬ 
ager of a joint Hindu family of whish his 
to defendant, Babu Raja Ram Singh, wae 
an adult member. The Kayastha Trading 
and Banking Corporation, Limited, were also 
made defendants ae the original payees and 
endorsers in favonr of the plaintiff. It 
appears that both the brothers, Babu Ram 
Baran Singh and Baba Raja Rvm Singh, 
were makers of the original promissory-note 
of 1911 of whiah the promissory-note of 1914 
was.tbe first renewal. This faat may bs of 
importanae upon the question whether the note 
sued upon was in fast made for and on behalf 
of the joint family, of whiab the defendant 
Babu Ram Baran Singh wa9 manager, for 
family purposes so as to bind the members 
of the family The suit has been dismissed 
by tbe Subordinate Jadge on tbe ground 
that there is no aauie of aition against the 
defendant Baba Raja Ram Singh, for the 
reason that bis name doe9 not appear as a 
party to the promissory note in Bait or as 
one of the makers thereof or, in other words, 
to quote tbe language of Lord Buskmaster 
Id the report of the sase desided by their 
Lordships of the Privy Counail relied upon 
by the Oonrt beb v, upon the grouadthat 
the name of Babu Raja Ram Siogh was 
pot.disslosed. In arriving at that eoo- 
elusion, the Court below has relied entirely 
qpoq the judgment of their Lordships in the 


,vn of Saiaiak Janki T)n V. Kithan 
Feuhad (D and, partisularly, npou the 
principle there laid down as follows:- It 
is of the utmost importanae that the name 
of a person or firm to bs oharged npoo a 
negotiable dosument should be olearly stated 
on tbe fase or on the bask of the doanment, so 
that the responsibility is made plain and san 
be instantly reaognised as the dosument passes 
from hand to hand.” In our opinion tb : s 
prinsiple hae no applisation to the sase of 
a joint Hindn family whish it ie sought 
to make liable through the signature of the 
managing member thereof, The position 
of the head of the joint Hindu family 
is not the same ft9 that of an ordinary 
business agent and, aesording to the true 
view, a joint Hindu family being a legal 
person aeeording to Hindu Law, lawfully 
represented by and asting through the 
managing member or head thereof, le iuslud* 
ed ordinarily in the term " a person ”. In 
other words, a promiseory-note, assording 
to the definition sontained in sestion 4 of 
tbe Negotiable Instruments Ast, is an in¬ 
strument in writing containing an union ii- 
tional undertaking to pay a sertain sum of 
money signed by the maker and the question, 
in the event of the person in whose favoar 
sash dosument is given or into whose hands 
it may fall, in a ease of an allegad joint 
Hindu family, is whether euoh a joint 
Hindu family, is in faet the maker or 
ooly a member thersof who happens to 
have signed the dosument. Aoiapting the 
prinsiple* laid down ia the authority referred 
to, we are of opinion that they have no 
applisation to the ease before ns. We are 
ointent to adopt, without repeating at length 
the judgment of Mr. Ju9tise Shephard in the 
•ass of Krishns Aggir v. Krithnasimi Aygar 
( i ). Toe principle aeiepted by the majority 
of the Madras High Court in that deeision 
has been inferantially asiepleJ by the 
Bsrnbay High Court in the ease of 
Krishnuhel v. fl «r» Viljibhatgs (3) ini also 
bythsCibitta High Court in tbs eass of 

(1)50 Iqd. One. 216; 44 0. 663; 2JC. LJ.3tJJ 
17 A. L. J 495: 25 M. U T. 253: SB M. L. J. 413; 21 
Bern L. E. 60'u IB. P U. (P. C ) 37; (1319 
W. N.-3'O; 21 C. W. N. 917; 10 L. W. 141; 43 I. A. 
33 (P. C.i. 

(2j 23 51. 637 at pp. 601 to 6J3. S Ini. Db (v. s ) 
819. 

(8) 20 B. 483; 10 Ind, Doo. (u. a.) 839,! 
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Boitnab Chandra Be v. Barndhon BW ( 4 ) 
and we are content to follow the view taken 
in these three decisions. 

It is extremely difficult to see how any 
oiher view could be made to work con¬ 
sistently with the ordinary methods of 
bnsiness and with the established principles 
of law. If the view taken by the lower 
Coart was sound, it woold be necessary 
to leqoire every person who was supposed 
to be a member of a joint Hindu family 
from whom it was desired to take a pro* 
misscry-note, to sign a doooment, includ¬ 
ing, presumably, even infant children in 
some way through their guardians. This 
would make it almost impossible, for all 
practical purposes, for a joint Hindu family 
to make payments or take credit by giving 
a promiifory-note at all, whiob can 
hardly be the intention of the Legislature 
and tb* Negotiable Instruments Act. The 
ouly other alternative would be to relegate 
the question of the liability of the joint 
family to the Execution Court, to be 
decided there as a substantive issue of 
fact, even although a member of snob family 
had been joined as defendant to the suit 
and a decrse had been given in his favour 
exempting him from liability. 

No doubt, from one point of view practical 
difficulties may be pointed out in commercial 
transactions upon the basis of this view 
beiDg a correct one. All ore oan say i6 
that it eeems to be an incidence of the 
d.fficulty of applying the legislative pre¬ 
visions of Western Law to the ancient 
customs and traditions of the law of the 
joint Hindu family; but the mischief of 
the latent ambiguity involved in the meie 
signature of the managing member of a 
firm circulated in tbe market, even although 
he may have signed as such managirg 
member for and on behalf of the joint 
family as a whole which be represent 0 , 
weald still remain, inasmach as it would 
alwajs be open to the other members of 
the family to raise the question whether 
the promissory-note was in fact made for 
family purposes or as a breach of trast by 
tbe persons whose signatures appeared 
thereon for and on behalf of the joint 
family. The suit having been dismissed as 
against tbe defendant Bibo EUja Rim 

UJ liC. ff.N.UB. 
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Singb a§ dipglosiDg no iaate of aition, it 
most go back to be tried upon the merits. 
Inasmuch as tbe point raised is a gub. 
stantial and important one and this 
particular defendant raised it in bis own 
behalf and obtained a decree in bis own 
favour, we think he must pay the costs of 
this appeal. 

J* P. Appeal allotted. 


PATNA HIGH COURT. 

Appeal fro* Appellate Decsii No, 556 

of U20. 

February 20, 1 b22. 

Preterit:- Mr. Justice Coutta and 
Mr. Justice Ross, 

Lola MURLlDHAft—P laintiff — 
Appellant 
tersut 

SURAT LAL cbOWDHURY and 
otbirc—Defendants—R« e pop dints. 

Mortgage-Occupancy holding , non-transfcrable — 
Rent-decree—Elocution purchaser of helding in rent - 
i’Cree, rights of - Encumbrance—Mortgage-decree — 
Purchaser , ezecution of mortgage-decrct, right of — 
Redemption . 

A purchaser of a non-transferable cccuparcy 
holding iii execution of a rent-decne purcha>es the 
holding itself and is entitled to take the holding free 
of encumbrance, if. in fact, there is no encumbrance 
valid in law outstanding against it which it is 
necessary for him to annul 

A mortgage of a non-transferable occupancy hold¬ 
ing is of no effect against the holding or 1 he per¬ 
son who purchases the holding in a rent execution 
and a subsequent purchaser of the holding in execu¬ 
tion of the mortgage-decree is not entitled to redeem 
the holding from tbe purchaser of the holding in 
the execution of the rent-decree. 

Appeal from a atoieioD cf the District 
Judge, Durbharga, 

Messrs. hu^iCLTit Sahcy aLd Shiteshuur 
Beyal , for tbe Appellant. 

Mr. S- N. Bose for Mr. S. 0. Hitter, for the 
Respondents. 

JUDGMENT. 

Ross, J.—Tbe plaintiff is tbe purchaser 
of a noD-fraceferable occupancy hold¬ 
ing in execution of a decree on a mortgage 
executed in bis favour by tbe original 
tenant, Tbe defendant is tbe purchaier of 
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Ihe holding in execution of a decree for rent 
obtained by the landlord against the plaintiff’s 
mortgagor, after the mortgage dearee was 
parsed and before it was exesnted. Plaintiff 
claims to redeem the defendant, and the 
question is whether he ie entitled to do 

BO, 

The learned Dietrist Judge on appeal 
desided against the plaintiff's claim and in 
my opioion rightly. The purchaser in execu¬ 
tion of a rent decree purchases the bolding 
itself and is entitled to say that he takes the 
bolding free of enonmbranoe, if, in fas', 
there ie no encumbrance valid in law out¬ 
standing against it which it is necessary for 
him to annul. This holding is non transferable, 
The mortgage wa9 a transfer and was, there¬ 
fore, of no effest as against the holding or the 
person who purchases the holding in a rent 
execution. Such a mortgage cannot effectively 
create a lien in limitation of the interest of 
the original tenant. It wonld operate not 
by force of aoy title to the holding created 
thereby bnt by way of estoppel. In my 
opinion, therefore, the holding stands free of 
encumbrance and the plaintiff is not entitled 
to redeem. 

1 The appeal mast be dismissed with 
costs, ' 

Coorrs, J.—I agree, 

J. p. 

Appeal ditmiised. 


LAHORE HIGH COORT. 

Sioond Civil Appial No. 7s3 op 1921. 
November 4, 1S21,. 

Pretent : — Mr, Joetice LsRoeeigno), 

Rahim bakhsh-Daf«kda*t 

—Appulamt 
tertut 

MOHAMMAD AYUB amd ahothib— 

PL'INUIIS— R8jP0HDI*T9. 

- Slump Act (tl of J8flPj, s Z5-,Unitamyd docu. 
ment lost—Penalty Secondary evidence—Admission 
of document. 

' Section 86 of the Stamp Aot prohibits the ad. 

ihiasion in evidence, of . any unstamped document 

• % • 



bat it does not cover tho case of a copy of a 
document, [p. ‘H , l col. 1.1 , 

Where primary evidence of the contents of a 
document is inadmissible, secondary evidence of 
that primary evidence can be in no better position, 

[p. »64, col * j , , , ’ 

Plaintiffs sued to reco/er money from detenoant 
on an unstamped bond executed in their bahi. '1 ho 
bahi was presented in Court with the plaint and a 
copy of the bahi entry. The copy was compared 
by the Cle*k of the Court with the ball* entry and 
was certified by him to be a true copy 
The plaintiffs then carried off their baht which 
shortly after was stolou as they alleged Defendant 
alleged that the bahi entry was a forgery and that 
being unstamped it was inadmissible in evidence: 

Held, that there was no legal authority for 
admitting the copy of the bahi entry as secondary 
evidence on payment of duty and penalty at a 
time when the original was not before the Court, 
inasmuch as the proviso to section 3 of the 
Stamp Act did not apply to a copy of an unstamped 
document. 

A clerk cannot admit a dooument in evidence, 
that is a task reserved for the Court, fp, 154. col. 1.1 


Seeond appeal from a decree of the 
Additional District Judge at Lahore, dated 
the 26th Jai airy 1921, affirming that of 
the MaD6if, First Glass, Kasnr, Dislriit 
Lahore, dated the 4th Ostober 1920. 

Dewan Mehr Ohand, for the Appellant, 

Dr. 0. 0. Nararg, for the Respond- 
ente. 


JUDGMENT.—In this ease plaintiffs 
sued to retover money from defendant on 
an unstamped bond executed in tbeir 
bahi. The bahi wae presented in Court 
with the plaint and a aopy of the bahi 
entry. The sopy wae eompared by the 
Clerk of the Oonrt with the bahi entry 
and W88 certified by him to be a trne 
•opy. 

The plaintiffs then earned off their Jat», 
which shortly after wae stolen, as they 
alleged. 

The defendant alleged that the bahi 
entry whieh is found to have been a 
bond was a forgery and that being nn. 
stamprd, it was inadmissible in evi* 
deoee. 

• The Courts below have deoreed for the 
plaintiff and the defendant has preferred 
this second appeal. 

The Munsif and the Appellate Court 
have distinguished eaees in whish it was 
held that a lost unstamped document eould 
not be proved on payment of the. stamp 
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and penalty from the present ease on the 
ground that, in those eases the dosnment 
was lost prior to the institution of the 
suit, whereas in this sase the dosnment 
was prodnsed in Coart. The learned Dis. 
trist Judge writes: It appears to me 
that its produstion snffi.es to render the 
dosuraent admissible in evidense, even 
though the penalty bad not been paid at 
the time it was lost." 

It is sertaioly very insorrest to say 
that a dosnment needs only to be pro- 
dnssd to be admissible in evidense; if that 
were sorreot, every dosnment prodnsed 
would be admissible. Sestion 35 of the 
Stamp Ast prohibits the admission in evi¬ 
dence of any unstamped dosnment and the 
proviso 6ets forth the sonditions on whish 
a defestive dosnment may be admitted, 
bnt it does not sover the sase of a sopy 
of a dosnment and farther enjoins that 
no dosnment san be admitted till after 
payment of the dnfy and penalty. 

A slerk sannot admit a dosnment in 
evidense; that is a tack reserved for the 
Oonrt, and np to the date of the die* 
appearanee of the baht do snsh order of 
admission had been passed by the Trial 
Oonrt. Hense, l hold that there is no 
legal authority for admitting the sopy of 
the baht entry as sesondary evidense on 
payment of duty and penalty at a time 
when the original was not before the 
Court. 

The next question is, whether sesondary 
evidence san be given of the bahi entry, 
and here 1. mnet bold that, where the 
primary evidense is inadmissible, sesondary 
evidence of that primary evideuse san be 
in no better position, cf, Kallu v. Halki 
(I), for all ibat tbe sesondary evidense 
sonld 9how was that the primary evidense 
was inadmissible, being unstamped. In 
this sase it is admitted that the primary 
evidense was mm tamped, 

SestioD b'5 of tbe Evidense Aot states 
that any 6esondary evidence may be given 
that a dosnment is lost, bnt that sesnnd. 
ary evidense would include evidense that 
the primary evidense was unstamped and, 
therefore, eould not be asted upor, cf. sestion 
35 of the Stamp Ast. ( 

I 

(1) 18 A. 295; A. W. N. (1890) 6S; 8 Ind. Dee 
(n. s.) 901. 


In this view I am sonfirmed by Sennandan 
v. Kollakiran (2) and Kopatan v. Shamu 

(3). 

For these reasons, I mast assept this 
appeal and set aside the desree of 
the Court below and dismiss the suit, bnt 
as the sirsnmstanse9 of the sase are so 
pesnliar, I direst that parties bear their own 
sosts throughout. 

Appeal accepted. 

/. x. 

(2) 2 11, 203. 4 Ind. Jur. 499; 1 Ind. Dec. (v. s ) 
416. 

(3) 7 M. 440- 2 Ind. Pec- Is. ».) 831. 


PRIVV COUNCIL. 

APPXAL P40M Tdl C.LCJTTi H.OI COOBT, 

April 19, 1921. 

PresentLord Buskmaeter, Lord Dnnedm, 
Lord Shaw and Sir John Elge. 
GOBlNDA CHANDRA PAL (4 luwatic) 

AND OTB1K8— APPELLANTS 
Versus 

KA1LASH CHANDRA PAL (oioiaiid) 

AND OTflSKS - Rs?PO»DC«TI. 

Compromise—ilinori— Procedure—Privy Council 
Appeal. 


In Privy Council appeals where it is desired -to 
id persons under disability by a compromise it is 
the utmost importance that there should.be 
ar expression of opinion by the proper ■ ourt in 
lia that such compromise is a beneficial one for 
jse pei sons, [p loo. col, 1 ] 

Petition to resord and approve a sompromise 
appeal against a desree and judgment 
the Calsntta High Conit, affirming that of 
e lower Court. 

Mr. Dube, for the Appellants. 

Mr E. B. Raik*i, for the Respondents. 

JUDGMENT. 

Lobd Bockmistir. —Their Lordships are 
,able to entertain this petition and regret 
at a prosednre should have been adopted 
- the High Court wbish will delay tbe 
cimate judgment and increase the ex- 
rnee. In truth, their Lo-dsaips , ar ° n0 * 
a position to deside whether - the terms 
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61 eotDpromipe whieh they are aiked to 
sanation are bEnefieial to the parties who 
are under a disability, dot oan OouuBel 
who appeared before them give them the 
requieite aesnranse that they have been 
able to investigate all material matters, 
and that the Board aan safely aet iD making 
the desired order. All eneh questions are 
essentially and neressarily the proper Bubjeat 
for eonsideration of the Courts in India, 
who are in a position to institute the en¬ 
quiries, to ask the questions, and to 
obtain the information whish must always 
be required before eanstioning proseedings 
on behalf of people who are unable to 
assent for themselves. In rare eases it 
may be possible that this eonld be done 
bete, and in their Lordships’ desire to 
avoid the multiplieation or prolongation of 
proseedings, they may ocaasionally aseept 
the burden, a9 was done in the ease of 
Sakinabaiv. Shirtnibai (1), but this is not the 
regular and usual eoorse, and in this ease 
they are nnable to adopt it. in all eases 
where it is desired to biod persons under 
disability by a compromise, it is of the 
utmost importanse that there should bs a 
clear expression of opinion by the -proper 
Court in India that each compromise is a 
bsnefieial one for those presons. 

The petition must stand over until the 
proper eertiGeate has been obtained from the 
High Court. 

J. P. Petition adjourned. 


Solicitors for the Appellants.—Messrs. 
Barrow, Bogers and Nevil. 

Solicitors for the Respondents.—Messrs, 
T, L WiUon-and Oo, 


(I) 66 Ind. Oaa. 913; 47 I. A. 88; 11 L. W. 488, 
89 M, -L. J. 431, (1920J M. W. N. 811, 18 A. 
L. J. 499, 22 Bom. L. B. 552, 2 0. P. U. B. (P. C.) 
107 (P. 0.). 



MADRAS HIGH COURT. 

Second Civil Appeal No. 1464 op 1&20. 
Ootcber 13, 1921, 

Preient:— Mr. Justice Kumaraswami Saetri. 
November 4, 1921. 
freient: — Mr. Justice Krishnan and 
Mr. Jnatiee Odgers. 

P. RAMA PATTER—pLiismF- 

AeFELlirr 

vertus 

A. Y1SWANATHA PATTER and othcrs- 
DiP 8RDA>T3—RlSPONDEBTa. 

Hindu Lull '—Joint Januly—Debl incurred by 
manager for benefit o) family, nature of—Contract Act 
(IX oj 1872 ), s. 25—Promise by junior member lo 

pay, ichethcr enforceable—Promissory-note—Barred 

debt—Liability. 


In the case of a joint Hindu family, the debts 
contracted by the managing member for the joint 
family are binding on the joint family, bnt in 
enforcing the debt the liability of the members of 
the family is not personal, the liability bein-r 
limited to the extent of iho joint family property 
in which they are interested, [p, 160, col V.] 

D. and hie sons, F. and H , constituted a Hindu 
joint family: D. borrowod money from the plaint¬ 
iff for the family: On 11th September iv-07 a 
balance was struck and acknowledged by D. Doul- 
ings with the plaintiff went on and on leth 
September 1010, during the absence of D., F. and 
his mother, in order to save the bar of b'mitation 
signed an acknowledgment of the dobt in the 
plaintiff's account-book. The dealinga with the 
plaintiff continued and on i4tli September ] 9 ia 
accounts were settled and F. and his mother 
during the absence of D„ signod a promise to 
pay the amount due. Plaintiff brought the present 
suit to reoover on the said promise: 

Held, that as the dobt contracted by D. for the 
joint family was a debt due by the members of the 
family within the meaning of seotion 26 of the 
Contract Act, the promiso signed by F, and his 
mother nndortnkiDg to pay the debt wns binding 
on them, and they were liable, (p, 160, col. I. - ] b 

When a promissory-note is executed in respect of 
transactions which have gone on for some years 
and the itemB consist of adtancos which would be 
barred and of subsequent dealings, the settle, 
ment cannot bo impoached as to the items whioh 
but for the sottleraont, would bo barrod, so lone as 
thore is no fraud or mistake, [p. 161, ool. 1 .J * ‘ 

Se«ond appeal preferred against a da.™, 
of the Dintriet Court, South Malabar in 
Appeal Suit He. 473 of 1919, preferred 
against a deoree of the Court of th« 
Additional District Muneif, Palahat ; n 
Original Suit No. 27 of 1919 (Original 
Suit No. 369 of 1916 ou the file of | h . 

Court of the Principal District M an9 if 
Palghat). 1 

This appeal eoming on for hearing on 
the lUb and 12th of Augu.t 1921 , %£ 
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pernsing the grounds of appeal the jndg. 
mPDts and decrees of the lower Appellate 
Conrt and the Court of first instance, and 
the material papers in the snit, and npnn 
bearing the arguments of Mr. 0. ?. Ananti- 
foilhna Aiiar, for the Appellant, and 
of Mr T. R. I'enkitarama Sastri, for the 
spsond and third Respondents, and of Mr. 
C. I 7 . Mahi'ieva Ait/er.'for Respondents Nos. 1 
to 3, and the fourth respondent notappearing 
in person or by Pleader, and the ease having 
stood over for consideration till the 19th 
of augcst 1921, the Court (Krishnan and 
Odgers, JJ.,) delivered the following 

JUDGMENT, 

Kkishx.n, J —The two acknowledgments 
made by defendants Nos. 1 and 2 iu the 
aasount book, Exhibit B, are of do avail 
to save limitation against the joint family 
or against defendants Nos. 3 and 4, who 
were no parties to those acknowledgments. 
The District Judge has found on the evi- 
dense in this sase that defendant No. 3, 
the father and managing member of the 
family, never seased to be the manager, 
and never authorised aoy one else 
to aat for him to manage and never held 
out any one as acting for him. This is a 
finding of fact wbicb, I think, we must 
accept in second appeal. It was, however, 
contended that, even apart from any an. 
thority given by the third defendant, his sod, 
the first defendant, was entitled under the 
Hindu Law to act as the manager of the 
family in theabfeoce of his father in Barma 
and elsewhere. For this position, reliance 
was placed on the ruling in Mudit barovan 
Singh v. Ranglal Singh (1) and on the texts 
oited therein, particularly on that of Harita. 
The ruling itself is not applicable, as in 
that sase it was found that the younger 
member bad been put forward J> y t h, ° 
elders as the managing member, ihe text 
of Harita so far as it ie relevant here v as 
translated by Setlur), says that if be (the 
manager) is remotely absent, the eldest ion 
may manage the affairs of the family. See 
Setlur. psge 217 The words remotely 
absent” are vague in tbeir import, and 1 
think they cannot be construed so as to 
bring within their scope the ease of a 
manager who, tboogb absent from h’8 home, 
v a^ in correspondence w.ih the junior 

. (l) 29 C. 797. 


members and was controlling the manage* 
maofc, as the District Judge finds was the 
ease here. No reliance was plaeed on fchia 
text io the lower Courts, and, therefore, the 
question has not been properly threshed not on 
fait c ; it is, therefore, euffiiient to say that 
plaintiff has not proved that the firat defend* 
ant, the eldest son, had authority under the 
Hindu Law to bind the family by hisacknow* 
lodgments. 

The question still remains how far defend¬ 
ants Nos. 1 and 2 are liable on tbeir promise 
to nay the amount due on 14th September 
1913. I think they are liable. It is 
eonseded the words used therein tlearly 
amount to a promissory note, for they say 
we have hereby promised on signing this 
to give on demand R*. 1,577*4 5, the 
balanee amount, with interest at Be, I per 
•ent. from this day” and so op. Viewing 
this document as a promissory-note, the 
exesutants of it must be held to bs liable 
on it unless they prove that there was no 
consideration for it. This question should 
not be sonfused with the other question how 
far it was a valid acknowledgment against 
the family; 1 have already held that it was 
not, as the signatories were not authorised 
agents of the family to acknowledge. Taking 
it as a promissory-note, does the evidence 
here establish that there was no consideration 
for it P The amount mentioned in it no 
doubt includes the sum of Re. 1,0:4 5 6 and 
interest due by the father to the plaintiff 
on account of hie dealings on behalf of the 
family and acknowledged by him to be 
correct in Exhibit A on 16th September 
19 7, or as much of it as has not been 
paid off. The dealings were subsequently 
carried on by defendants Nos. 1 and 2, pro* 
fessedly, no doubt, on behalf of the family 
and for themselves, for the aocount was 
changed into the names of defendants Nos. 1, 

2 and 3 in the plaintiff’s books It is the result 
of these dealings, taken with previous debt 
that amounted to Bs. 1,577 and odd included 
in the promissory note. Oit of that sum, 
it is dear that both the defendants were 
personally liable for the items on the debit 
side in the account after the 1°th September 
1907, when the father teased to have dealings 
and they began the dealings; the credit 
items would be taken toward* the old debt. 
The amount of it has Dot been aioer'amed, 
but it is apparently not very large. Though 
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defendants Noe. 1 and 2 sated on behalf of 
the family in entering into those dealings, 
they woold bssome personally liable for 
the amount, on the Boding that the family 
was not liable as they had no power to act 
on its behalf. The bulk of the amount 
included in the promissory-note was no doubt 
the old debt that the father incurred, with 
interest added to it as appears from the 
aaioant. For that portion of the note 
amount, though first defendant was not 
originally personally liable and second de¬ 
fendant was not liable at all, the whole of it 
was admittedly binding on the family prop* 
$rty including the first defendant’s share in 
it; in other words, it was a debt realisable 
from first defendant's joint properly. The 
note being executed thus for a sum partly 
realisable from hie property and partly from 
his person, it seems to me there is full eon* 
sideration for it so far as the l9t defendant 
is concerned. Even if we suppose the original 
family debt was not saved from limitation 
even as against defendants Nos. 1 and 2 by 
their acknowledgment of September 1910, 
the note woold still be Baved from being 
void against him under section 25 of the 
Contract Act, both because hie personal 
liability for bis own dealings as to which 
there is proper consideration remains un* 
affected by limitation and also because under 
lection 25, danse (3), an agreement to pay 
a time barred del t is sufficient to constitute 
a contract. It was argued that the liability 
of a member of a joint family to have his 
joint property sold for a debt contracted 
by the manager for a joint family purpose 
and binding on the joint family property is 
not an obligation that can be described as a 
debt within the meaning of section 25. No 
authority has been sited to support this argu* 
ment. No doubt it lias ruled in Narayana 
Qhettiary. Feoroppa OAdfiard), that a son was 
not "jointly bonnd”with bis father within the 
meaning of theBankruptoy Law of Singapore; 
but that is not the question here at all. The 
question here is whether a liability to have 
one’s joint property sold for a sum due is not 
a debt witbin the meaning of section *5, 
clause (3). 1 atq inclined to think it ia. 

r 


(2) 86 tud. Cas. 918; 40 If. 681> 20 M. L. T. 
ai8| (1910J 2 M. W. N. 27l| 4 L. W. 422; 81 M. L. 
1 1380 ( 


OASES. 

The word "debt” does not neoecsarily imply 
an obligation created by the debtor himself, 
as argued by Mr. Yei.katarama Sastri; we 
have deoree debts imposed by Courts, for 
example. Debt is defined as "a sum payable 
in respeot of a liquidated money demand, 
recoverable by action.” See Stroud’s Judioial 
Dictionary on page 471, 2od Edition, and the 
cases cited there, On this view there is 
no doubt that there wa9 consideration for 
the promiesory-note, and it is enforceable 
against the first defendant. It is then equally 
enforceable against the second defendant, the 
other executant of it, as it is not necessary 
in law that consideration should move to 
each executant separately to make the note 
binding on him or her. It is sufficient if 
there was consideration for tbs instrument 
as a whole, for it to be enforceable against 
all executants. Furthermore, in this case 
there was some consideration moving to the 
eesond defendant herself for the note, tit , the 
amount due by her on the joint dealings of 
herself and her son after 1907; and inade¬ 
quacy of consideration is not a ground for 
avoiding a contrast; vide Explanation II of 
Bestion 25 of the Contrast Act. 

1 would, therefore, confirm the deoree of the 
lower Appellate Court and dismiss the 
seoond appeal with costs as regards defend* 
ants Nos. 3 and 4, but allow the appeal and 
restore the Munsii’s desree as regards de* 
fondants Nos. 1 and 2 with sosts in this and 
the lower Appellate Ooert, 

Ouqe&s, J,— This is a suit to resover money 
due od an acscunt, The third defendant is 
the father of first and fonrth defendants, and 
the manager of a Mitakehara joint Hindu 
family soDsisting of first and fourth defend¬ 
ants aod himself. The eesond defendant is 
bis wife, and mother of firrt and fourth de* 
fendants. The father, (third defendant), had 
idsurred debts for family nesessity to plaintiff. 
He served a period of over three years’im* 
priconment from 903 or D04, The dealings 
began in »90l. On 16tb September 1*07, 
while third defendant was in jail, asionnts 
were adjusted and balanse struek by third 
defendant and plaintiff and acknowledged 
by the former (Exhibit A). Subsequently, 
third defendant was released from jail, bnt 
did not return to his family; it appears that 
he was living in Rangoon. On loth Septem* 
her 1910, second defendant and her son, first 
defendant, who bad just then attain^ 
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majority, signed the following statement 

Sinee the bar of limitation is approaching, 
etc.” 

Subsequently, on 14th September 1913, 
the same two parsons ezemted a promissory- 
note to plaintiff in the following terms: "We 
have hereby, eti.” Two questions have been 
argued, (1) Do the above operate aa valid 
acknowledgments in order to save limitation 
against defendant No. 3 as manager of the 
family P (2) Do the above operate in any 
event against defendant No. 2 and defendant 
No. 1 personally P 

As to (1), reliance is first placed on a 
text of Harita (Setlur, page 217), where it 
is said: But if he (eldest member) be decay¬ 
ed, remotely absent or bHI cted with disease, 
let the eldest eon manage the affairs as be 
pleases ” Also on Mudit Ramyana Singh 
V. Ranglal 8ingh (1), where it was decid¬ 
ed that a younger member of a Mitaksbara 
family may deal with family property for 
family neeessitry, whenever he is put forward 
to the outside world by the elder members as 
the managing member.” The finding of the 
lower Appellate Court i3 that defendant 
No. 3 never ceased at any time to ba 
manager, and this finding is based on a 
voluminous correspondence carried on 
between the defendants with regard to 
family affairs while defendant No. 3 was 
absent. It is difficult to see how third defend¬ 
ant's absence in Rangoon can justly be said 
to make him “remotely absent” in modern 
days with all the conveniences of modern 
communication. It is equally difficult to see 
how defendant No. 1 was ever put forward 
to the outside world as managing member, 
1 agree with the District Judge that mere 
payment of rents by defendant No. 1 and 
defendant No. 2 is insufficient to show this. 

Further, in Patil Hart Premjt v. Rakam- 
chand (3), it is laid down that temporary 
absence of the father conferred no legal 
authority on the son, if not authorised by the 
father, but assuming to act for him. The 
words in Exhibit B, “as per the instructions 
of the said Anantirama Patter (defendant 
No. 3)and ourselves" are insufficient to import 


either of these elements as they refer to 
the amount expended by you l».e., plaintiff) 
for our family necessities.” It is further 
dear that, under no circumstances, could the 
wife, defendant No. 2, have any authority or 
power to act as manager so as to bind the 
joint family after her 600 , defendant No. 1, 
had attained bis majority. 

I am, therefore, of opinion that neither 
defendant No. I nor defendant No. 2 had 
any power or authority from defendant 
No. 3 to act as managers of the family, nor 
did defendant No. 3 ever coase to be the 
manager. 

As to their personal liability, I must 
differ with reluctance from my learned bro¬ 
ther. Rsliaooe is placed on the fast that 
some new items of credit and debit 
appear in the accounts signed by defendant 
No. 1 and defendant No. 2. The acoouuts 
settled by defendant No. 3 in 1907 wa9 
admittedly an account binding on the family 
for supplies for family purposes. In the 
absence of evidence to the contrary, it must 
be assumed that the new items of debit were 
of the same nature. In my opinion there 
was no extinstion of the old debt and a 
nooalio by which the plaintiff undertook to 
look to the credit of defendant No. 2 and 
defendant No. 1 alone. The account stood 
in the name of defendant No. 3 alone 
up to 1911, and plaintiffs case has al¬ 
ways been that the debt ic binding on the 
family. Defendant No. 2 was, as stated, 
not authorised either in law or in fact to 
bind the family; it seems, therefore, that 
there wag no consideration for her signatures 
in Exhibit B, and the fact that the second 
signature was to a promissory-note would 
make no difference, considering the nature 
of the debt (which was not hers) and for 
which she was in no way personally liable, 
nor could she make herself so liable. As to 
defendant No, 1, is he a debtor within the 
meaning of sections 19 and 21 of the 
Limitation Adi' If be had no authority 
to aot as manager for his father, as I 
found above, he cannot be a duly authorised 
agent to sign for him as suoh [Of. Lachhmi 
Ramin v. Raya Shankar (*)]. Farther, 
aooording to Narayana Chelliar v. Veerappa 
Ohetiiar (2) a Hindu son is not jointly bound 




(3) 10 B, 3t!3i 5 Ltd. Dec. (:s.:.) fi-0. 


(4) 47 Ltd. Cus. <355i 5 0. L ; J. 419. 
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with bis father to pay debts eontraotd by the 
father. For the reasons stated, the debts 
whish defendant No. 1 bound himself to pay 
were the debts of the father sontrasted by the 
father. 

The debts were not the debts of defend¬ 
ant No. 1. Farther, the ease does not fall 
within eeation 25 (3), Contrast Aot, as the 
inn was not generally or specially authorised 
to sign for hie father. For these reasons, 

I em of opinion that neither defendant No. 2 
nor defendant No. 1 is personally liable. 

On both the grounds raised in this 
eesond appeal, in my opinion, the appeal 
mast be dismissed with soits. 

Bi thi Com.—As we have differed in oar 
opinion on the questions whether there was 
•onsideration in law for the promiseory- 
note of date 14th September 1913 and 
executed by defendants Nos. 1 and 2 and 
whether it is binding on those defendants, 
we refer those questions under sestion 98, 
Civil Prosedure Code, slause (2), proviso, 
for the opinion of a third Judge. The 
■ase will thereafter be posted again before 
ns. 

This i'seeond appeal same on for hearing 
on‘-fhe£22nd September 1921, andthesase 
haVftfc stood over for aonsideration till 
the 13th of Ostoher 1921, the Court 
(Kumaraswami Sastri, J.,) expressed the 
following 

I i . 

OPINION. 

This sesond appeal oomes before me owing to 
adifferense of opinion between Krishnanand 
Odgers, JJ., as to whether there was eon- 
Bideration in law for the promissory note 
dated the 14th of September 1913, exesut 
ed by the first and eesond defendants, and 
whether it is binding on those defend¬ 
ants. 


and the third defendant. On t! e loth of Sep¬ 
tember 1907, when third defendant was in 
jail, there was a settlement of assonnts at 
whish a sum of Rs. 1,084-5-6 was found 
due by third defendant, and the third defend¬ 
ant affixed his signature to the duly stamped 
settlement aekowledging the amount to be 
due. Dealings went on subsequently, the 
heading of the assount being ‘‘0. V- 
Anantarama Pattar's (third defendant’s) 
oredit and debit assount.” In 1910, as the 
claim was about to be barred, the following 
entry was made in the aasount-book on 
the 16th September 19i0. "Since the bar 
of limitation is approasbing, the said 
amonnt whish was expended by you as 
per the instruotions of the said Anantarama 
Pattar and ourselves for our family necesi- 
ties and since the said Anantarama Pattar 
is absent from here, we hereby admit the 
said amount whish we owe you as per this 
asoount.” This is signed by the first and 
sesond defendants. The dealings sontinned. 
They were mostly entries of reseipts of paddy 
from the the land, and small sums were also 
entered on the debit side. On the 14tb 
of September 1913 assounts were settled 
andaeum of Rs. 1,577-4.5 was found due 
and the following entry was signed in 
the plaintiff’s account-books by the first and 
sesond defendants.” We have hereby promis- 
ed, on signing this, to - give on demand 
R 9 . 1,577 4-5, the balance amount, with 
interest thereon at Rupee one per sent, from 
this date, due to you from ns after Adjusting 
the sredit and debit assount as per assount 
exesnted by ue on 16th September 1910, 
together with interest from 1st Kanni 1085 
till date for the amount expended by you 
ae per the instructions of my father Ananta¬ 
rama Pattar and ourselves for our family 
neoessitiea. ” In the account book Exhibit 
0, the heading it: Assounts sonssrning 
Anantarama Pattar, son of Venkatarama 
Pattar, wifeLakahmi alias Ammo Animal, and 
son Yisvanatba Pattar," 


The plaintiff is the brother of the second 
defendant. The second defendant is the 
^mother of the first defendant. The third 
'defendant is the father and the fourth defend¬ 
ant is another brother, who is a minor, 
Jt is admitted that defendant Nos. 1 to 4 are 
'members of a joint Hindu family. There 
'?• w dealiogs originally between the plaintiff 


I _ • • 

Both the learned Judges who heard the 
second appeal are of opinion that, so far as 
the eesond acknowledgment of liability of 
the 16th of September 1910 is eonoerned, 
it does not save limitation as it was not' 
proved that the first and second defendants 
had aoy authority to acknowledge the 
debt as the father wa9 the managing member 
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of the family. The question, however, 
remains as to the liability on the promissory- 
note, dated the l lth of September 19 3. 
Krisbnan, J., was of opinion that it was open 
to the 1st defendant to promise to pay a barred 
debt and that there was consideration for the 
note. Odgers, J., was of opinion that the debt 
was not a debt of the 6ret defendant bat that 
of the father whieh had fcesome barred 
and that there was no soDsideration for the 
note. 

It is alear from the fasts of the aase that 
the defendants are members of an undivided 
family of whieh the father was tbe maoag¬ 
ing member. So far as the transactions are 

eonaerned, it is equally alear-and it is not 

disputed before me-that the debts were 

•ontraated for the beoelit of the joint family 
and would be bindiog on the joint family 
properties. Tbe Bret question is, whether in 
the ease of a joint family, tbe debts con¬ 
trasted by the managing member for the 
joint family can be said to be debts due by 
tbe other members rf tbe family within the 
meaning of section *5 of the Indian Contrast 
Aat, wbiah runs as fallows'" An agreement 

made without consideration is void, unless. 

it i 9 a promise, made in writing and signed 
by the person to be charged therewith, or by 
his agent generally or speoially authorised in 
that behalf, to pay wholly or in part a debt 
of which the creditor might bave enforced 
payment but for the law for the limitation 
of suits- " So far as the liability of the 
members of a joint family for the debts con¬ 
tracted by tbe managing members is con¬ 
cerned, 1 thick it is clear that tbe debt is 
binding on them althou°b in the enforcing of 
that debt they would not be personally liable, 
but only liable to the extent of the joint 
family properties in which they are interested. 
In Ohalamayya v. Varadnyya (51 Snbramania 
Aiyar, J., after referring to cases where the 
Other ao-parceoers were parties to the son- 
tract or had agreed to be bound by it or 
had ratified it, observed: When, however, 
such is not the case, but the contract is of a 
character such, as, under the law, to entitle 
the manager to enter into independently of tbe 
consent of the other members of the family, so 


(fi) 22 Jl. 160j 9 M. b. J. 1; 9 Iud, De„', (s. a ) 
113. 


• — 

aa to bind them thereby, then it is alear that 
the iiope of the manager's power is restricted 
to, and does nctex:e»d beyond the family 
property, ” I may also refer *o t‘ e iecisi *n 
id Official A at g nee of Mairjsv alam^ppa 
Ohetty (6) a« to the liaoility of the members 
of a joint family. Io such sa*es it is open 
to the creditor to sue all the coparceners, 
and ea#h of the eo-parceners, will ba liable 
to pay the debt sobjeofc to the limitation 
that payment oan be enforced only by hav¬ 
ing recourse to the joint family properties. 
A debt is none-the-le*s a debt balance the 
remedies open to tbe creditor are cir¬ 
cumscribed by the j*>int family assets 1 
aao 6od no anthority for theve? that the 
debt contemplated by seetion 25 of thi 
Contract Aat is a debt whiah aan be enforced 
against the person and properties of tbe 
debtor, Toe test is, whether at the time 
the promise to pay is made the person mik¬ 
ing tbe promise aould have been sued for the 
reaovery of the debt bat for the hvrof Limi¬ 
tation, however airaamsaribed the remedies 
for the reaovery of the debt io extoaton 
may be, o*ing to the personal law govern¬ 
ing the debtor. 

Relianae was plaaed by Mr. Venkatarama 
Sastri on Narayoni Ohettiar v. Veerappi 
Ohelliar (2) where it was held that a 
son was not 1 jointly boond ’ with ' hia 
father to pay his debts within the mean¬ 
ing of elaaee (4), section 3J of the 
S.rails Settlements Bankruptcy Ordi- 
Danoe. The question turned * on the 
pioas daty of tbe eon to discharge his 
father’s debts not illegal or immoral, and 
the learned Jndgee observed : ‘‘This liability 
as now developed ie certainly not a joint 
liability, nor a joint and several liability 
as ordinarily understood in Boglish 
Law ; in fast, it is difficult to bring it 
under any particular legal category of the 
English Law.” The faces of the present 
ease are different. The debts were eon- 
traeted for family neiessity and beneBt, and 
the elaim is based not merely on the pious 
daty of tbe son to pay his father’s debts not 
illegal or immoral, bat on family neiessity 
and beneBt enjoyed by the members of 
the family, 

(fi) 49lui. Cai. 2i\ 41 \t. b>4, 24 M. L. T, 
2.0: 35 Al. ij. J. 4JJ,- i L. 'V. 530; (19*8) M. W, 
S. 7J1. 
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So far as the first defendant is eoneerned, 
I am of opinion that the Dote ie binding 
on him. As regards the second defendant, 
his mother, it is argued that when she 
signed the promissory-note the whole of 
the sum of Bs. 1,230 found due at the 
settlement of 1910 was barred by limita¬ 
tion, and that as regards the subsequent items 
they consist of a few items of debit and most¬ 
ly of items of oredit from the insome of the 
sssond defendant's lands, and that the credits 
are far in excess of the debits. This leaves 
her indebtedness praxtically the same as 
that of the previous settlement, the inaroaie 
baing due to interest. 1 have already given 
my reasons for holding that the 6rat de¬ 
fendant i9 liable, and it appears, both from 
the 89ttlement of 1910 and 1913, that the 
eeaond defendant was aware of the dealings 
and requested plaintiff to make the ad- 
vanjej. The extent of the debits and 
aredits subsequent to the settlement of 
1910 is immaterial. It is net neoemry that 
eaih of the exesatants of a promissory- 
ncte should resaivs the aoasidsration. When 
a promissory-note is exesuted in respset of 
tran3aetions whioh have gone on for some 
years and the items oonsiet of advansss 
whieh would bs barred, and of subsequent 
dealiBgs, I do not think the settlement 
•an be impaaohei as to the items whioh 
would but for the settlement be barred, 
so loDg as there is no fraud or mistake. 
The statement in the promissory-note is 
that the loans were made at the request 
of the second defendant, and she has not 
ventured to give evidence. Having regard 
to the fast that she owns lands whioh 


were managed by the plaintiff, the prob- 
abilities are that her signature to the pro- 
note and settlement was not taken as a 
mere matter of form, but that the plaintiff 
would not have made the advances but for 
her joining in the settlement. I am of 
opinion that the note is binding on her. 
in the result, I agree with the oonjlusion 

J-. that the note 
is binding on the first and eeoond defendant. 

This seaond appeal same on for hearing 

?h tT 86 ^ ot ii8 

Third Judge in pureuanae of the Order 
of Reference of this Court, dated 19th 

lowing 1921> the ° 0Qrt deIivered the fol- 


11 



JUDGMENT. . 

Krishna*, J.—The result of the opinion 
of the third Judge is that the dear.ee pro¬ 
posed by me will be the decree in this 
eeoond appeal, exoept that the fourth defend¬ 
ant who does not appear will not have 
aosts. 

OuiERS, J.—I agree. 

M. 0. P. 

Decree varied. 


LAHORE HIGH COURT. 
Miscellaneous Fik6t Civil Appeal No. 1214 

OP 15:21. 

November 10, 1921. 

Presort Mr. Justiae Broadway. 
KANSH1 RAM and another—Defendant* 
— Appellants 
venue 

SHARF DIN and another—Plaintiffs.— 
Respondents. 

Civil Procedure Code (Act V of 1908.1, 0. XXXIX, 
r. 1 —Temporary injunction, when to be granted — 
Balance of convenience. 

The granting of a temporary injunction ia a 
matter of discretion, albeit a judicial discretion. 
One of the principles the Court has to bear in 
mind is that it mast first see that there is a bona 
fide contention between tho parties and then, on 
which side, in the event of success, the balance of 
iucovenieuce will lie if the injunction does not 
issue The real point is not how the qutstion should 
be decided at the hearing of the case, but whether 
there is a substantial question to be investigated 
and whether matters should not bo preserved in 
status guo until that question can be finally decided 
Lp iH2, cols. 1 & ?.] 

Defendant obtaiuod a decreo for possession of a 
house. The execution of that dcorco was resisted 
by the plaintiff who objected that the house 
belonged to him. His objection was dismissed and 
lie filed a suit for a declaration of his title He 
also prayed for the issue of a temporary injunction 
prohibiting tho execution of tho docree for posses- 
sion pending tho decision of the suit: 

Held, that if tho plaintiff was ovioted from the 
house, the suit for declaration, as framed, would 
probably be thrown out and that, therefore, the 
balance of convenience was in favour of tho plaintiff 
and that tho injunction prayed for should be grantei 

tpi OOI* Z.J 

MisseUaneona first appeal from an order of 

the Subordinate Judge, Fir at OIrbb, I^orf, 
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dated tbe 29th March 1921. 

Mr. Ld Chani Mekra and Lala huham 
Ohnnd, for the Appellants. 

Mr. Behari Lai, for tbe Respondents. 

JUDGMENT.— KttDebi Ram-Ram Das 
obtained a dearee for possession of a house 
by tbe ejectment of Nor Din wbo was 
defendant in tbe ease. The dearee was 
granted on 14th Aognet 19x9 and indre 
course tbe dearee holders enaght to obtain 
eieention of their dearee. One Sharif Din 
resisted execution and on 30tb Angnst 1920, 
tbe Ezeanticg Conrt direated tbe hene of 
a warrant for possession of tbe bruse in 
favour of Kaosbi Ram-Ram Das. On 14th 
Oatober 1920 Sharif Din instituted a 
suit against Kansbi Ram-Ram Das fora 
dealaration to tbe effeat that bo aonld net 
be eviated in szeantion cf tbe dearee 
pasted against Nor Din. On tbe fame 
date be asked for tbe iesue of a tomparary 
injnnation prohibiting tbe szeootion of tie 
dearee for possession pending the deoisicn 
of tbe aoee. Tbis temporary injonaticn 
was granted on 29th Marab 1921 on tbe 
ground that tbe objeot cf tbe suit wcnld 
be defeated if Sharif Din were eviated in 
the ezeention preaeedings. Against tbe 
issoe of tbis temporary iDjnnation Karsbi 
Ram-Ram Das have preferred tbis appeal 
tbrcngb Mr. Hukam t band Mebra and I 
have beard Mr. Bebui Lnl for Shai if Dir. 
Tbe grounds of appeal were drofled, cr 
at any rate signed, ly Mr. Lai CbaDd 
Mebra. Mr. Hckam Cbacd bas studiooely 
refrained from nrging auy of them, altbcugh 
1 specifically asked biro to address mo in 
their eopport. 1 can only conclude that 
be does not press them. He bas urged 
that tbe order complained of is not based on 
aty law and, further, that tbe decree had 
alreedy been executed in part, Sharif Din 
fceirg in aetnal posseeeicD of CDly two 
kothris in tbe bouse, as 1 undexststd tbe 
aase, Sharif Din olaima to be in possession 
of tbe boots in suit as owner. There is 
tbeD a dispnie to ownership, both sides 
claiming that the bcu-e belongs to than. 
If, in execution of tbe degree eofiinct Nor 
Din, fabarif Din is evioted howcuidlave 
to me for pcfecesion ard thua bio deslf.ia- 
lory enit wocld be defected. 

£>. -isstirp cf s lenrciery irjncsticn 
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:s a matter of diseietirr, albeit a judicial 
difereticr. Ore cf tbe principles tbe 
Court bes to bear in mind ie that it 
most first see that there is a Iona fide 
•onfenticn between tbe parties and then, 
on whioh side, in tbe evert of suocesp, 
tbe balaree rf icsonveDience will lie if 
tbe injunction coes not issce. 

It WB3 held id Iircii v. Barr tit Bor.man 
(1) that the real point is not bow the question 
should be deoided at the bearing of t^e 
safe, but whether there ie a substantial 
question to be investigated ard whether 
matters should not be preserved in itatu 
quo until that qaestion oao be finally deoided. 
Id tbe present safe there appears to bo 
a substantial question to be investigated, 
vit., whether tbe plaintiff ie tbe owner of 
tbe bouse iD question. That the plaintiff 
is in possession of at least part of tbe 
house is praatioeliy admitted. If, in exe- 
sut on of tbe decree agaiD6t Nor Dirt, 
Sharif Din ia now evioted tbe present snit 
09 fremed would, in all probability, be 
thrown out Tbe balance of ; noonvenienoe, 
therefore, would lio on Sharif Din if the 
injunction were not issued and this appears 
to have been tbe view of the Court below 
though somewhat inadequately expressed 
in tbe order. I cannot see that any case 
has been made ont for interference and 
I accordingly dismiss this appeal. Coeta 
in this Court will follow tbe event. 

K» _ 

Appeal dismissed. 

(1) 21 Ind. Cus. 661; it C. 4S6; 16 C. W. X. 176; 
ly C. L. j. 47. 


PRIVY COUNCIL. 

Aipeal pbom the Bo., Bit High Coort. 
December 5. 192 , 

Present :—Lord Buck roarer, 

Lord Atkinson, Lord Carton, 

Mr. Ameer Ali ard Sir Lawrenee Jeukios. 
Bvia MAGNIRAM SIT ARAM 
— AfPELLAVr 
term* 

Sheth KASTUBBHAI MANIBHA1 

AMD At-OTHER— Bf.SPO'DE’TS. 

Hindu Lzv.’-Ierr.fle fTyerty-Ptrnmnent >iau~ 
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fcnt—Construclion-Shebait’a pews—Long lopsc of 
time Presumption of validity-Parties, duty o/, to 
define exact terms of dispute. 

A lease of Pi acres of land was evidenced by a 
rent-note of 1 which provided for the payment of 
Rs 40 a year as rent and if the rent was not paid, 
the lesseo was to be at liberty to remove tho struc- 
tores which ho might have placed upon the property. 
The lessee sob-let the property in 187-', Ih&h udJ i^lO 
and tho lessors Dever raised any objection: 

Held , that tho lease was a permanent lease which 
could only be terminated by non-payment, of reut. 
[p. 164, col, 2.] 

The disability of a shebait of a Hindu deity to 
make a permanent grant of endowed property is 
not absolute, [p. 165, col 2 ] 

Although tho manager of a temple property for 
the time being has no power to mako a permanent 
alienation of tho property in the absence of proved 
necessity for the alienation, yet, if there is a long 
lapse of time between tho alienati m and the 
challenge of its validity, that is a circumstance 
whioh enables the Court to assume that the origi¬ 
nal grant was made in exercise of that extended 
power, [p. 165, col. A] 

Where, therefore, a lease niado by a grantee of 
property for a deity is questioned after lO* 1 years, 
when every party to tho original transaction has 
passed away and it becomes completely impossible 
to ascertain what were tk« circumstances which 
caused tho original grant to be made, the assumption 
is, on tho principle of securing as far as possible 
quiet possession to people who are in apparent 
lawful holding of an estate, that tho grunt was 
lawfully and not unlawfully made. fp. Ib5, col. 'l\ p, 
166, coU.] 

^ [Tho attention of parties to litigation in Tudia 
called to the importance of defining, at the earliest 
moment and in the pirapleat terms, the exact cha¬ 
racter and extent of tho dieputo which is going to l>e 
made tho subject of litigation, [p. )G<, col. I.] ] 

(I Appeal from a judgment and dfioree of 
the Bombay High Court, affirming 
that of the District Judge at Abmedubad, 
which reverted a decree of the Additional 
Subordinate Judge at Ahmedabad. 

FACTS.—The suit wa9 instituted by the 
appellant to recover pocsession of certain 
lands from the respondents as tenants 
from, year to year. The respondents 
•Uimed to. bold under a. permanent leafe. 
Toe facts are fully set out in their Lord* 
flbipa : judgment. 

• 

The Trial Judge dooreed the elaim. 
Tho Distriot Judge, dismissed tho elaim 
on tho ground that the respondents held 
nnder a permanent lease, The High Court 
•firmed the deiree of tho Distriot Judge 
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bolding that there was no question of la* 
to be made the enbjeot of a second appeal. 
Hence the present appeal. 

Mr. Upichn, K.O., and Mr. Rai«et, for 
the Appellant —Tee rent note of 1824 
provided for a >et>rly rent; it evidenoes 
ODly a tenancy from je&r (o year; it 
oacnot be construed as a permanent lease. Bi- 
Vnmo’ii Do si v. Ra-a bheeptnad Sing 1 . (1). 
Tilshi Penhad Sin^h v. Raninarain Singh (2j. 
Tie per»on who granted the lease woe a 
j^efcitf.baving onlylimited interest; Moharanee 
Shihsicurce Dibia v. Mothooranath Acharjo 

( 3 -. 

If the doenment is construed as a perma* 
ntDt lease it is not valid beyond tbe 
lifetime of the granicr, who was the 
ihebait, F idyi Varuthi v. Baluttmi Ayy-.r 
(4). 

Mr. Le Qruytfor K. 0., and Mr. Parikh, for 
the Respondents.— On a proper aonstrnation 
of the lease, it was a permaDont lease, 
Jjpendra Krishna Mandal v. Imail Khan (5) 
Robahun.ari Dth v. Behari Lai (6). A 
shtcait is not altcgcther prohibited from 
granting & permanent least; he may do so 
for legal necessity. Huvitg regard to tbe 
loi g lapse of time siDoe ibe grant of the 
lease, it is to be presumed that it was 
granted for legal necessity; ilurugetam Filial 
v. Gncna Sair.bandi tandara Sannadhi (7), 
Ohockahngam Pillai v Maynndi Ohettiar (8*, 
The decree of the High Court is right. 
There was to qurstioD of law and be'ee 
no right of eeoond appeal nnder section 100 
of the C vil Proeedme Codo of 1908, 

Mr. Raikei replied. 


(119 1. A. 3?; 8 C. fiU; 6 Iml. .Tur. 27it 4 Sar. P. 
C. J. 8.5; UC. L. R. 215- 4 mil. Uoo. (.v. s. 427. 

-2) 12 1. A. 20 at p 2l4, 2 C. H7; » Iud Jur. 
433- 4 Sar. P. C. J. 6*l>. 6 lnd Doo (i* a.' Ho, 

(8 1H M. I. A 270 at p. 275 13 \V. R. p. C. IP, 2 
Sulh. P. C. .'■00 2 Sar. r.C J 528; .0 E. It. 652. 

.4. 66 Iud Cos. 16; 4M.I.A 50 at p 84 7- 
(tf'2l' M. W. K. 4»i. : 41 M. L. J. 346.44 M 831; 8 
U. P. L. It. tP. C.l 62; 10 L. W. 7s; i50 M. L. T. 68; 
3P.L. T. 245IP.O.). 

16 31 I A. 144; 82 O. 41; R 0. W. N 8S9. 

(6) 311. A )6C: 9 Bom. L KK-tfii « C.L. J. j22t 
11 C. W. N. '05; 4 A. L 670; 2 M. L. T. 433; 34 0. 
902: 17 M. I. J 897 P. C.). 

t7) 8U lnd. Cas. 650; 4i I. A. 98; 21 M.‘ P. T. 28S; 
32 M, L. J. 809; 1 6 A L. J. HI, l P. L. W. 457- 6 
h W .760; 210. W. N. 761; 40 M. 402: 19 Horn. L. 
It 4jP; 26 C. L. J. 6S9: <19l7» M. W. N. 487 (p. 0.) 

(8j 19 M. 485; 6 M. L. J. 24“; 6 lnd. Dec, (jc.' a,) 
1043, 
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JUDGMENT. 

Lord BcckMisTiR. —Their Lordships have 
•ome to a slear opinion npon the merits 
of this appeal, and as it relates to the 
possession of land, they will not reserve the 
expression of the advise that they will tender 
to His Majesty. 

The appellant is seeking to obtain posses¬ 
sion of a piese of land some 5* atres in 
extent, that is situated near the Delhi Gate 
of the City of Ahmedabad. That the 
respondents are in possession by themselves 
or their tenants is not in dispute; it is 
indeed the foundation of the appellant’s 
shim for the proceedings out of which 
this appeal has arisen were instituted by 
the appellant as plaintiff claiming to recover 
possession of the property upon the ground 
that the only right of the respondents is as 
tenants from year to year, a tenancy which 
had been duly determined by notice, or, in 
tbe alternative, that the conduct of the 
respondents rendered it unnecessary that the 
appellant should take any further steps to 
secure its determination. 

The land in question was granted on 
the 17th June 1756 to one Sultansingh 
Marajji for the deity of Shri Ranchhodji; 
in other words, the grant was a grant to 
a named person for a defined religious 
purpose. 

On the 2nd February 1824 this land 
was dealt with by way of lease; the document 
recording tbe transaction takes the form 
of a recognition by the tenant of tbe 
rights that have been granted and its 
informality is largely responsible for this 
dispute. It states that it is a rent-note 
given to the wife cf Sultansingh Marajji, tbe 
grantee, under tbe original grant; that the 
tenant has taken the field and well for 
making a garden, and that in respect 
thereof Rs. 40 a year is to be paid. 
There then follows an important provision. 
The money is to be paid, not to the lady 
who made the grant, bat to tbe tiadbu, 
who performed the worship at the temple 
of tbe deity, and the explanation of that 
is to be found in later clauses of the deed, 
by which it appears that one Bawa Kisan- 
das, who had undoubtedly some official 
capacity in connection with the temple, 
had borrowed money from the hssee, and 
the amount of that loan being 
Bj, 95, tbe lease provides for its liquida- 
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tion by the lessee retainirg Re. 10 a yea r 
until the discharge tcck place. There is 
alio a provision that if the rent is cot 
paid, the lessee should be at liberty to 
remove the structures which he may have 
placed upon the property and also 
tbe trees and seedc, Their Lordships 
think this means that, in the event of the 
rent not being paid, reentry will be 
possible, acd that if re entry is attempted 
the permanent structures which tbe 
lessee has erected may be removed by him. 
There are no words whatever in the docu¬ 
ment that suggest any other right of re- 
entry on tbe part of the lessors, nor is 
there anything in the aotual language 
that gives much assistance in determining 
what the effect of the document might be. 
It has been argued that tbe object of 
taking tbe lease, which is eaid to be tbe 
making of a “ITadi&ap,” renders come 
assistance, as the meaning of JVadtbag is 
a garden, which it was intended to use 
for tbe purpoee of adding thereto a bouse, 
and that, in consequence, the grant was for 
building purposes. Their Lordships cannot, 
however, find anything that will give them 
any material assistance in this or any of 
tbe descriptive words. All that can be 
said is that there are two constructions, 
and no third, to which tbe document 
lends itself; the one that the tenancy 
reoognised was a tenancy from year to 
year; tbe other that it was a permanent 
lease, which could only be terminated by 
Don payment of rent. After this lease 
had been granted, certain buildings were 
undoubtedly erected upon the land. What 
tbe nature of those buildings may be it is 
not easy to determine, and it appears 
that, whatever they were, they have been 
allowed to fall into disrepair. Their Lord- 
ships do not think that tbe respondents 
can gain much assistance from inviting 
attention to the actual structures that 
exist upon the property as it stands now# 
Certainly, no case can be established that 
would stop the lessors from asserting 
their right to possession, if, under the terms 
of tbe document as construed by the 
oircumstances known, that right exists, 
The evidence is unvarying to this effect—that 
from 1825 down to the time when this 
diepute arose, the tenants have been^iin 

continued and undisturbed possession ot 
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this land at tbe original rent, and that there 
ib no ease made of any ait done or any 
domment signed whiih suggests that during 
the whole of that period either one party 
or tbe other regarded the right of the 
respondents as anything short of permanent. 
There is, indeed, both in 1829 and in a 
reseipt for rent as late as 1906, the use of 
the word “Sadatmal,” whish has satisfied 
the learned Judges in the Court below that 
the tenure was intended to be permanent. 
It is a matter of extreme diffioulty for their 
Lordships here to give with lonfidense 
deaisioDS as to tbe exaot meaning of words 
in a language with whish they are unfamiliar, 
and they always plase the greatest relianae 
upon the learned Judges in India for the 
purposes of affording them an exast and 
assurate interpretation of any word that 
may be in dispute. They do not, however, 
in this ease, intend to rest their opinion upon 
tbe use of this particular word. It m3y 
have been anidenta), it is eertainly not 
•onilusive. 

Apart from any inferenoe due to tbe 
UB8 of this word, their Lordships think 
that the terms of tbe doeument wbiob, as 
pointed cut by the learned Distrist Judge, 
may not be satisfied if the tenacoy were 
one from year to year, coupled with the 
foot that notwithstanding the low rent, 
wbioh was never tbanged, the property has 
been in fait dealt with by tbe lessees 
on three separate occasions, in 1872, in 
1883, and in 1900, by being sub-leased 
for eubstBntiB] periods cf jeers at imreaeed 
rente, a oirsumstacie wbieh it is not 
unreasonable to assume must have ocme to 
the knowledge of the lessors at some time 
or another, and that no dispute has arisen 
as to their right to make snob grants or to 
remain in oeiupation nntil tbe present 
time, iB sufficient to justify them in sayiDg 
that the memorandum signed on the 2nd 
February 1824 was intended to reiord a 
transaction by which a permanent right to 
occupy was conferred upon the respondent’s 
predeoeisors-in title. With regard to the 
litigation that took plaee in 1893 for the 
purpose of partitioning the lessees’ interest, 
it ie only neoessory to ray that having 
examined all tbe details whish are most 
carefully investigated by Mr. Mobile, the 
Additional First Claes Subordinate Jndge, 
by whom this care was originally beard, 
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their Lordships agrse with him and the 
learned District Jndge in appeal that nothing 
was then decided which bars the present 
litigation or prevents the defendants from 

asserting their rights. .. 

It is, however, farther urged on behalf 
of the appellant that if such be the meaning 
of the dooument, effect sannot be given 
to it because the property dealt with was 
property devoted to religious purpoeee, so 
that the power of leasing would not extend 
beyond the granting of a lease for tbe life 
of the head of the religions eharity, whoever 
it might be, for tbe time being, There is no 
doubt great force in that argument, bnt it !b 
snbject to two defects. Tbe first is, that it 
certainly is not plain that the original 
lease in 1824 was made by anybody in tbe 
position of a ihebait at all, bemuse, the 
note ie given to the widow of tbe original 
grantee, and although it might have been 
fair to assume that the original grantee was 
intended to hold as a ihebait, even if tbe 
widow conld hold the offise, it was not in 
virtue of that sapaoity that she granted 
the lease. Farther, tbe disability of a 
ihebait to make a permanent grant is not 
absolute. 

In the sase of Ohoc'ialingam Pillai v. 
Mayandi Ohettiar (8) it was pointed ont 
that, although the manager for the time 
being bad no power to make a permanent 
alieiaticn cf temple properly in the absence 
of proved necessity for the alienation, yet 
the long lapse of time between tbe alienation 
and tie challenge of its validity is a 
circumstance which enables tbe Oonrt to 
astnme that the original grant was made in 
exercise of that extended power. Their 
Lordships have no hesitation in applying 
that doctrine to tbe present case. If iu 
fact the grant was made by a person who 
possessed the limited power of dealing 
under which a ihebait bolds lands devoted 
to the purposes of religion! worship, yet 
none-tbe-less there is attached to the office 
in special and unusual ciraumstanses, the 
power of making a wider grant than one 
which enures only for his life. At the 
lapse of 100 years, when every party to the 
original transaction has passed away, and it 
becomes completely impossible to ascertain 
wtat wore tbe circumstances which oaused 
the original grant to be made, it is only 
following the poliey which the Ooutta 
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always adopt, of eeonrincr a3 far R 3 pos'iblp, 
qoiet po«es«ion to people who are in 
apparent lawful holding: of an ei f ate, to 
neenaie that tho grant was lawful y and not 
unlawfully irado. 

The;r Lordshipo. therefore, bold that on 
hcth the grounds that have been mentioned 
tbi3 appeal moot fail, and they have only to 
add that if in truth the real complaint that 
tho appellant deMrsd Co bring forward was 
a complaint ba«ed upon tho limited pr.^er 
of the original grantor, each a <n$o ought 
to have been carefully eta*od in tho original 
plaint, and certain’? urged nsfere tb© High 
Court as a etbflta tf^l reason why i*ave 
to appeal sbctld have been granted. Tre 
absence of tins eiroom^arca ban not had 
any influence upon their Lord-hipb conclusion. 
They only refer to the matter for the purpose 
of attempting onco nioro to call the attention 
of parties in India to tho importance of 
defining at the earliest moment and in the 
simplest terms, tho exact character and 
extent of the dispute whioh is going to be 
made the subject of litigation through the 
various Courts, and upon which this Tribunal 
ultimately advise*. 

Their Lordshipo will, therefore, humbly 
advise His Majesty that this appeal should be 
dismissed with costs. 

K. v. l. N. it j, p. Appe l Jismitssd. 

Solicitor for the Appellant.—Mr. E. 

Delgado. 

Solicitors for the Respondents.—Messrs. 
Bnhcr t Blakcr and Batccs, 


LAHORE HIGH COURT 
Mkcslumkoum Sccosd Civil Appeal 
No.-1364 op 1921. 

November SO, 11*21. 

Present :—Mr. Justice Chovis. 

UDMI x n u anOjii<k —J u l g i en r DEbTors — 

Al l ELLA..xs 
terms 

SOHAN LAL and 0Tr«£Kr—D ecree-Holc-er3 

- Rtf P"N, KN1-, 

Limitation Act (IX of Sr It. I, Art. S2 — 

hrecution of decree—Decree lor injunction—Liimtq. 
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The occupancy tenants of a village obtained a 
decree against the proprietors of the village in 
1 * s permanently restraining tho latlerfrom inter¬ 
fering with the grazing rights of tho former in 
corfuin land m the village No steps were taken in 
execution of (ho decree and the proprietors eon- 
tinued to cultivate the land till 1919 when the 
decree-holders applied for execution : 

lie:", that the cultivation of the land by the 
proprietors was an infringement of the decree- 
holders' rights of grazing, and that every successive 
reason in which tIi* 1 md had been cultivated was 
r l»c occ.i *i*»n *.r a fresh broach of the injunction, 
and thn* thendoiv, the application for execution 
was not barred by limitation, [p. 167, col. l.j 

liim $i-in v, Chatnr Singh* 23 A. 4fl>« A. W. X. 

142 and Bhagtcan ])js v. Sukhlci , 2H A. 
Mk A. \\\ N. (1936, 10; 3 A. L. J. 316, followed 

Miscellaneous second appeal from the 
order of the Distriot Judge, Kernel, dated 
tho 22nd February 1921, affirming that of 
the Junior Subordinate Judge, SecondOlase, 
Rohtak, dated the 1 5th July lyl9. 

Mr. Ra* Knthna, for the Appellants. 

Mr. bair ui din Qureshi , for Mr. if. JalaL 
uJ din, for the Respondent*, 

JUDGMENT.—The appellants are pro¬ 
prietors acd the respondents are occupancy 
tenants of the village of Barona, The res¬ 
pondents in 1903 obtained in the Chief 
Conrt a decree whioh permanently restrained 
the appellante from interfering with the 
respondents’ grez ng rights in certain land 
in th6 village. No stops were taken in 
execution of tho decree till 1919 when the 
decree holders applied for execution acd 
were oppooed cu the groand that the appli¬ 
cation was time barred. The First Court, 
relying on Rim Satan v, Ohalar Singh 
(1), held that there was no limitation 
for exoeating a decree for an iajunotton. 
Tho learned District Judge on appeal held 
that though it might Dot perhaps be technic* 
ally correct to say that tbore was no limita¬ 
tion, a Court could at any time take proo9ed- 
in£3 for contompt against a person disobey¬ 
ing an iejanotion So the learned District 
Judge dismissed th9 appeal. 

Oi behalf of the appellants it is urged in 
this Court that cho AlUbtbtd ruling relied 
oi b/ the lower Courts is not good lav and 
my attention is invite! to Sichi Brand v. 

A n:r With Rii (2). T lit jidgmeofc, hovevjr, 

(1) >' A 1-5: A. W. \ T . (1901 ‘ 142. 

(2/ 45 Ind. Cas. 861; 46 C. 103; 27 C. L. J. 
fO 8. 
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was Dot Resided on the question of limitation. 
As regards limitation the jadqmsnt merely 
points oat that the Madras High Court has 
taken a somewhat different viow to that of the 
Allahabad High Oonrt, bat do opinion what¬ 
ever is ezoreised as to which of the two views 
is the eorreat one. The appellants’ O-mnsel 
do xk refers me to Venkatachallam Chetly v. 
Veerapp a Pi/Zai (3). This ruling, however, 
B 9 ems to be in favour of th« respondents, for 
it lays down that when a perpotaal injuoc- 
tion has been granted, on eaah successive 
braaah of it the dearee may be enforced by 
an application mad9 within thiee years of 
saab breash. In the present aase the land¬ 
lord bap, as their Oonnael admits before me, 
been cultivating ever einae the dearee of the 
Chief Oonit was passed iu 1908. It seems to 
me obviom that anltivation of land is an 
infringement of the rights of grazing, and 
that every Bnaaessive season in whiah the 
land has been activated has been the occa- 
sioD of a fresh breach of the injanation. I 
am, therefore, of opinion that the decision 
of the lower Courts holding the applioation 
to be not barred by limitation is sanest. I 
would note that the Allahabad raling relied 
on by the lower Ooarts has also been 
followed in a later rnling of the same Coart, 
namely, Bhagwan Dae v. Su'Adei (4). 

Limitation is the only poiat whish has 
been urged before me in this appeal. 

I dismiss the appeal with costs, 
z, K. 

Appeal dismissed. 


(3) 29 M. 3U. 

(4) 23 A. 300; A. W. N. (1996) 10; 3 A. L. J. 
836. 


ALLAHABAD HIGH COURT. 

Civil ntvisio* No. 85 op 1921. 

January 9,1922, 

Freient Mr. Justice Piggott. 

H. BEVIS & 0o.~A pplicant 

tenut 

BAM PRi'UD -Opposite Pavt, 

Eigh Court, rule of, regulating hours of sitting of 
Court -Rule, contravention of—Material irregularity— 
Revision. 
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Where in contravention of a rale of the High 
Court St m down that the ordinary hours of 

V- of "Ty 

!,.<•) A M. to i P a., a <-onrt, without any 
wirnin- to tho public and in the absence of 
exertional circumstances, calls on a Powder 
suit for hearing after the hour of 6 P. M., it acts 
in the exercise of its jurisdiction with‘ “ al * nal 
irregularity, awl its proceedings are liable to be 
sot aside by the High Court in revision, [p. 103, 

Civil revision from an order of Judge of 
the Court of Small Causes at Oawnpore. 

Dr. Kailas Nath Katin, for the Apph- 

^Mr. dm* Shankar Baipai, for the Opposite 

Party. .. . 

JUDGMENT,—This is an application in 

revision again it an order of the Judge of 
the Court of Small Causes at Cawnpora 
rejecting an application to have a suit 
reetorod, which had bsen dismissed for 
non appaarance on the part o! the plaintiff 
when the suit was ealled on for hearing. 
The fasts alleged by the plaintiff have 
not been controverted, either by. affidavit 
of the oppossite party, or by anything 
placed on record by the presiding Judge 
himself. I am entitled, therefore, to assume 
that those facte are admitted. The enU 
in question was down for hearing on the 
3rd of March 1921. The plaintiff wae 
personally present in Court up to 5 P. M. 
At that hoar the Court was still engaged 
in hearing some other enit. The plaintiff's 
Pleader came round to the Court room 
and some conversation took place between 
them, a 9 a result of whioh both the plaintiff 
and his Pleader left the Oonrt. The mil 
was subsequently called od. I gather 
from the reoord that the defendant wac 
present, although the plaintiff was not, 
and, after recording the defendants denial 
of tbe claim, the Court dismissed the anit. 
When the plaintiff applied for restoration, 
e;tting forth the facte above stated, tHe 
Court passed an order the effect of which 
is that tbe plaintiff was to blame for 
leaving the Court room while he knew that 
the Oonrt was still eittiog, and on this 
ground alons the application for re-hearing 
was rejected. This Court has issued a rule 
binding on subordinate Courts which laya 
down that the ordinary hours for the 
attendance in the Comt building of Judges 
presiding in Civil Courts for judicial work 
shall be from 10-30 a. * to 4 e. h. and these 
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hours shall net be altered except under 
ipeiial sanction granted by the High Court. 
No doubt, it was never intended by this 
rule to fetter the discretion of subordinate 
Courts to an unreasonable extent. For a 
Court to sit after 4 p. m. for the purpose 
of ooccludirg the hearing of a particular 
case, when the parties are agreed that 
tbeir own conveniecca will be suited by 
the Court's doing so, wculd certainly not be 
regarded as a breach of this rule. In the 
present instance, however, the hearing of a 
fresh suit was oommenoed after 5 p.m. 
No reason has been stated for the adoption 
of this course, nor is it suggested that the 
learned Judge intimated in any way to 
the litigants present in Court that, for 
some special reason, be felt it incumbent 
upon him to sit to an unusually hte 
hour on the day in question. The com. 
mencement of the hearing of a fresh suit 
after 5 p. m. was not only a contravention 
of the rule which has already been 
quoted, but it involved a practice which, 
if persisted in, would prevent the due 
observance of other roles and directions 
issued by this Court.. Such, for instance, 
as the directions contained in the orders 
of January 1921 regarding the precautions 
to be taken against the occurrence of 6re in 
Court buddings. It ha9 been suggested 
that, in aDy event, this is Dot a proper 
case for interference by this Court in 
revisior, inasmuch as the learned Judge 
of the Court of Small Causes was within 
bis jurisdiction ic determining whether or 
not sufficient cause bad been 6hown by 
the plaintiff for hie absence when the 
suit was actually called on for hearing. 
The question, however, in my opinion, is 
very distinctly one for the iOQsideratnn 
of this Court in the exeroiso of the powara 
of superintendence given it by the Provincial 
Small Cause Courts Act. if proceedings 
such is those nor before me are upheld 
by th s Court, in the abaenie of any 
representation as to the existence of excep¬ 
tional circumstacoas warranting the said 
procedure, the practical result will be that 
this Court must acquiesce in the open 
disregard of the very proper rules which 
it has issued for the purpose of regalafcing 
the business of subordinate Courts. Under 
the oiroumstanods of the case, this suit should, 
in my upinioD, have been re-admitted for 
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hearing. I am 6ven prepared to say that 
the learned Judge of the Court below did, 
in my opinion, act in the exercise of his 
jurisdiction with material irregularity where, 
witbootaDy previous warning to the public, 
and, as I must presame, in the absence of any 
exceptional circumstances which could be 
ploaded as warranting such a coarse, he 
called on this particular sait for hearing 
after the hour of b p, 

1 allow this application and, reversing 
the order of the Court bslow, direot that the 
suit in question bo restored to the pending 
tile of the Court of Small Causes at Cawnpore 
and set down for hearing according to law. 
The costs of this application will be costs in 
the cause. 

W. C. A. 

Applicilion allured, 


MADRAS HIGH COURT. 

Second Civil Appeal No. 5^7 cp 1920. 

March 31, 1921. 

Patent : —Mr. Justice Napier and 
Mr. Jactioe Krishnan. 

ELUMAliAl CHEITY and anotber— 

Dependant* Nos. i and 2 —Appellant* 

r rr:ui 

P. BALAKRISHNA MUDALIAR— 
PlIntikf —Respondent. 

Evidence Act (l of s. 9 Mortgage, equitable 

Simple mortgage, executed but unregistered—Evi. 
dence, admissibility of — Transfer of Property Act (IV 
of I M2), s. 5 1—Mortgage of immoveable property — 
Sole—Registered instrument necessary—Negotiable 
instrument —Indorsee for value—Debt secured by 
deposit of title-deeds—Security, whether enforceable- 
jurisdiction, how determined. 

Evidence is admissible to provo the terms of a 
mortgage by deposit of title-deeds aliunde , in spite 
of the execution of a subsequent unregistered 
simple mortgage which is not admissible in evidence 
and such evidence is not barred by section 91 of 
the Evidence Act [p 1K9, col. *.] 

A mortgage of immoveable property is immove¬ 
able property under the Transfer of Property Act, 
irrespective of the form of the mortgage, and a 
transfer of the ownership ot such a right falls 
under section 54 of that Act and can bo effected only 
by means of a registered instrument, Consequent- 
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ly, an indorsee for value of a negotiable lustra- 
ment, the amount of which has been secured by a 
mortgage by deposit of title-deeds, cannot claim to 
enforce the mortgago, in the absence of a registered 
instrument conveying tho mortgage rights to him 
[p. 170, col. t.] 

The jurisdiction of a Court to try a suit must be 
judged by the averments in the plaint, and does not 
depend upon the relief the Court finds itself able to 
give after trial, [p. 171, col. 2.] 

Sasond appeal against tbe dearea of the 
Court of tbe Temporary Subordinate Jadg®, 
Chtogleput, in Appeal Snit No. 42 of 1919, 
preferred against that of the Court of the 
District Muoaif, Trivellora, in O.igira’ Sait 
No. 924 of 1917. 

This eesond appeal earns on for 
hearing on the 5th of November 1920, and 
the Court made tbe following 

ORDER—Following tbe rnling in 
Huihiah Ohettj y. KothandirarMiWjmi 
Natdu (1) on tho point, we agree with the 
lower Appellate Court that evidence was 
admissible to prove the lerms of the mortgage 
by deposit of title-deeds aliunde, in spite 
of tbe subsequent so-sailed simple mortgage, 
aDd that eeotion 91 of the EvidenseAat is no 
bar to tbe reception of tbe evidence. It is 
contended, however, that the assignment to 
tbe plaintiff did not vest tbe mortgage as 
there was no registered imtrument. It is 
suggested that the transfer wae a sale within 
8 *ction 54of the Transfer of Property Aot. 
We do not think that that is dear. It may 
be that the transfer was for collection only, 
in whiob case the decision in Cunniah v. 
Qofal Oheltiar (2) would have to be con¬ 
sidered. We most, therefore, call for a find- 
iDg on this point. Freeh evidence is allowed. 
Two months are allowed for enbmiaeion 
of findings and ten days for objeotionr. 

In otmpliacce with the order contained 
in the judgment herein, the Subordioate 
Judge of Chingleput submitted the follow- 
ing 

FINDING.—I have been directed by their 
Lordships to submit a Boding on the follow- 
ing issue 

" Wbther the transfer to the plaintiff was 
for oolleotion only,” 

The plaintiff was re called and exemined 
and one more witness, Mr. Oakley of Messrs. 

W. a K.¥ 2 !,tL l ;w.472. a ‘ L - J - “ 7 ‘ 11916,2 “• 

W. C N. 6”t3. nd ' CaS-879i 26 M - L - T • 24? l U919) X. 


Oakley B)wden and Co., was examined, Tbeir 
evileuja leaves m room for doubt that 
th8 question should be ans7eroi in the 
negative. 

* * * # 


I find the point accordingly in the negative. 

Me»srs. P. Doraitatcmg Aigingar and N. 
Sargasavmg Aigangar, for the Appellants. 

Messrs. E, Doraiswami Aigar and T. N. 
Srinivasa Sa'.t'i, for the Respondeat. 

This second appeal came on for final 
betring after the return of the finding of 
the lower Appellate Court npon the issue 
referred by this Conrt for trial, on the 24th 
of Marsh 1921, and having stood over for 
consideration till this day, the Court de¬ 
livered the following 

JUDGMENT. 

Kkisukix, J.—Tbe firatquestion that arises 
for our decision in this ssoond appeal is, 
whether an indorsee for value of a negotiable 
instrument, tbe amount of which had been 
secured by a mortgage by deposit of title- 
deeds, can claim to enforce the mortgage in 
the absence of a registered instrument convey¬ 
ing tbe mortgage rights to him. 

A somewhat similar question arose befcre 
the learned Chief Justice and my learned 
brother with referenie to an indorsee for 
collection in Ounniah v. Oopal Chettiar (2) 
and was answered in the indoriee’s favour. 
That decision, however, is not conclusive in 
this oase as here we have an indorsee for 
velne and tbe judgment of my learned 
brother in that oaee was based entirely on the 
fact that tbe indorsement was for collection- 
and though the learned Chief Justice makes 
no suoh distinction, my learned brother did not 
apparently agree with bis Lordship’s views 
Sitting with Hughes, J., tbe learned Chief 
Justice hae again slated his view in ferumal 
Ammal v. Perumal Naicker (3) that, though 
the rule ie now that a mortgage right or 
debt cannot be transferred without a regis¬ 
tered instrument under section 54 of the 
Transfer of Property Act, it i, subject to 
the exception that where the law still 
admits ^of the eeparate transfer of the mort- 
gage-debt as by the indorsement of a 
promissory, note secured by a deposit of title- 
deeds or by the attachment andeale in exeou- ‘ 
tion of a mortgage-debt..., eeotion b of the 
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Transfer of Property A-t 9'ill operates to 
carry the secnrily with it. :l We s/p, of 
coarse, Dot ooDeerned with Court rales of 
mortgage-dobts or their effeot io this case; 
that will be govercod by the spesial prnvi 
eions of the Code cf Civil Procedure. Tne 
observation regarding promissory notes is 
clearly an obiter dictum , if I may sey so 
with reaped; and, though the opinion of 
the learned Chief Justice is entitled to 
great weight, there is no deoision binding 
on ns and we most, therefore, consider 
the qnsstion raisid before us on its 
merits. 

It seems to me qni<e slear that a mort¬ 
gage of immoveable property is itself 
immoveable property under the Transfer cf 
Property Aof, whatever the form of the 
mortgage may he ; and tbe transfer cf 
ownership of suoh a right falls und«r 
seslion 54 and will require a registered 
instrument for fho pnrrofe- Vide Sakhiuddin 
Sahi v. Sonaullck Sirltar (.4) and r'erumat 
Ammal v. terumal Naicher (3). It is true 
that the Chief Justice sitting on the 
original tide as Wallis, J., (as he then was) 
held, relyiog on seotion 8 of the Act, that 
the transfer cf a mortgage was the transfer 
of tbe debt with its atrendan securities 
and that registration was, therefore, unneces¬ 
sary for the transfer of a mortgage. Vide 
Thcarka Fo i Govardona Dots v. Dnnakoti 
Arr.mal (5). There was seme ocr II ct of 
opinion or. (he point. See Subramumam v. 
Perumal Reddi (o) on one side and the opinion 
of Bast-yam AyyaDgar, J.,ic Ramafami Fcttar 
v. Chinnan Asnri (<) and the decision of 
Chamier, J., (ns he then was) in Mulsutdi Lil 
v. Muha c.mad BaniJ (S; following it, on tbo 
other side. In this oond.ot of views the 
Legislature amended the Aot in 1900 and 
excluded mortgage debts from tbe category 
of actionable claims. The object was pbinl> 
to remove mortgage deots from the scjpe of 
section t whiob speaks of “debt or otier 
aotionablo olaim," and to make it neoeasury 
to have a registered instrument for its 
transfer. It wa9 on tbe af plication of 


( 4 ) -15 Ind. Ciis. OSfi; 22 C. \Y’. N-641; 2, C. 
J 453. 

'(5, 23 1ml. C:i'. 1211- liM.L.T.198. 

(6) |8 M. 4')*: 5 il. L. J. ‘J2; 6 Ind Doc. (s 

60'. 


(7) 24 M. 44H. 

(e) 16 led. Cue. 853; 10 A. L. J. 167. 
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section 5 that it was ueld that the transfer 
of a raart«i?3 dii not rrqlire registration 
and w th the non-molinbiiity of tbe ssctiou 
remit: ig icon the amendment one wiuld 
have thoighi that all doibti regarding the 
nsi83>i - y of hiviog a regi3torel instrument 
for the tran«for cf a mortgage-right in 
all aa c es would have boon removed. Bit tbe 
learnoi Chief Jastioo thinks, as stated above, 
that though tbe role i? now dear with 
reference to mortgage-debto in genoral there 
is stiil an exception in favour of mortgages 
by deposit of title deeds where promissory, 
notes have also been taken for tbe mortgage 
amounts. With every rospeot for his Lord- 
ship’s opinion, 1 Sod it difficult to follow it. 
It is clear from his judgment in the case that 
ha wiuld have held tba: a registered 
instrument would ho r.ieessary to convey tbe 
mortgage rights oven in a ease of a mortgage 
by di posit of title derds if no negotiable 
instrument had been taken for the mortgage 
amount. I)io* tbe taking of the negotiable 
instrument mako any d ffereaee on tbo point? 

1 think cot, as the mortgage-debt i9 none-tho- 
lass a mortgage-debt btciu'oit happens to be 
also a promissory note debt. If it is a 
mortgage-debt, section 8 cannot apply to it 
and tba whole argument basod on the section 
tails. 

Tor fast that the promissory-note can be 
transferred by endorsement, it sesm9 to me, 
does not make aoy roil difference on tbe 
question before us. When the note amount 
is so transferred, it seems tome, it is not 
transferred as a saourod debt at all. The 
Negotiable Instruments Aot makes no pro¬ 
vision with reference to seourities. in my 
view it is only if a mortgage-debt is trans¬ 
ferred as n secured dabt that it will oirry the 
securities with it on the principle embodied in 
section 8, and net otherwise. Even in the 
oase of a mortgage where there is no pro¬ 
missory-note it cannot, 1 think, be 9aid that 
tbo law does not allow the mortgagee to 
transfer the debt as an unsecured or simple 
debt without a registered instrument if he 
thinks lit to do so. The security is for bis 
bensGt and he oan giv3 i; up if hs likes; and 
the transferee will than gat the right to the 
debt but not to tbe eocnrity. Tba?, as 
regards transferability ic law as an uc933ured 
debt, i rnor.ga 2 e debt for which a negotiable 
instrument nas been tikes does not seem to 
me to differ fundamentally from one where 
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none such has been token. In ray view, in 
either oase, if the debt is transferred by 
endorsement or otherwise, without the 
transferer taking aare to transfer the mort¬ 
gage-right by a registered instrumer t, the 
debt and the security will get disaseoaiated 
and the eeenriry may possibly cease 

If we are to bold that the 9eonrity pasufs 
by the indorsement of t ie promissory notes 
in eases of mortgagos by deposit of title- 
deed# where uotee have been taken for the 
mortgage amounts we most bold the same 
view with referenae to any kind cf mortgage 
where the mortgagee happens to have taken 
a promieiory-note for the mor gage amocn'; 
for the argument will be jo6t the same. 
We will also have to hold that not only the 
first indorsee but every subsequent indorsee, 
including even b'ank indorsees, will obtain 
the mortgage r gbts by indorsement unless, 
of source, a different intention is manifest. 
This view, I think, will introduce a grave 
uncertainty into the registration cf mort¬ 
gage# and render the records of Registration 
Office# unreliable in ascertaining in whom the 
mortgage right subsists, for the time being. 
Such a view, therefore, does not commend 
itself to me. If I am right in thinking that 
seotion 8 does not apply to mortgage-debts, 
there is no ssope for the appliaa'ion of the 
maxim genet alii tpeciahbui non derogant. But 
if it did apply, 1 am maimed to think it 
would make section 54 of the Aet override 
seetion 8 rather than the other wsy; for 
eestion b refers to all kinds cf seanrities 
whereas sestion 54, so far as it is relnvant, 
refers .ody to a limited alass of seanrities, n*., 
mortgage securities. Sea Mutsaddi Lai v. 
Muhammad Banif (8) above quoted. 

No valid argument oan ba based on the 
alleged anomaly of holding that the transfer 
of a mortgage by deposit of title-deeds 
requires registration when the areation of it 
does not; for that seems elearly to be the law 
at any rate where there i9 no promissory-note 
involved. 

After sarofnl oonsideratioD, I have oome to 
the aonalusioD, though not without hesitation, 
on aesount of the opinion of the learned 
Chief Justice to the contrary, that the 
indorsee of a negotiable instrument does not 
get aDy right to the mortgage by deposit of 
title-deeds in his indorser's favour by the 
mere indor.ement of the note without a 
registered -.transfer of the mortgage-righte. 


On this view, it is argued that the District 
MoDfif bad no mriidiation to try the suit sa 
bia jorisbiotion based solely on the fast 
tbst feme of the lands mortgaged were 
within his jurisdiction. It i# aontended that 
od the finding that the mortgage-rights did 
not pass to tbs plaintiff the Court lost 
jurifdieticD. That is rod so; jurisdiction bae 
to be judged od the averments in the 
plaint, unless indeed an avcmmei.t ba# been 
fraudnlomly made for the express purpose 
of giving jurisdiction. There is no sash 
allegation here. Jurisdiction does Dot depend 
upon the relief the Court finds itself able 
to give after trial The jurisdiction cf the 
Court in this ease is, therefore, not affested 
by the view I am taking; but the dearee, so 
far uh it gives relief against the property 
mortgaged, must be set aside- 

There will be a personal dearee only 
against defendants Nos. I aDd 2 for the amount 
found due and interest at 6 per osnt. from date 
of suit to date of payment. Toe rest of the 
suit is dismissed. The order as to f09ts in 
the First Court will stand but the parties 
will bear easts in this and the lower Appellate 
Court. 

N-iPiKR, J.—I agree. I had already prior 
to the hearing of tbe oase before the learned 
Chief Jn«tioe expressed my opinion in an 
nnreported «as9. I saw no reason to alter it 
daring the argament in that oase nor do I 
now, 

U. C. P. 

J. P. Decree taried. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 135 op 1919. 
January 30, 19J2. 

Preient:— Mr. Justice Rafique 
And Mr. Justise Lindsay. 

Tbe COLLECTOR op JAUNPUR- 
D IFENDaNT— A ppsuast 
tersxe 

JAMNA PRASaD—Pliimtipp— 

RssPOU'BNT. 

Evidence Act'I of -87 »J,s -U-PriviUje-Publw 
document, production o / Duty of Court Court of 
Wards—Statement of financial position oj ward, nature 
of -limitation 4c! (IX oj 10C8;, «, !8—icknoictoiiy. 
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went— Nature of proof—Mortgage—Stipulation for 
payment of interest—Failure to pay—Suit by mort¬ 
gagee—Limitation terminus a quo. 

Where in respect of a document privilege is 
claimed under section 124 of the Evidence Act, it is 
for the Court to decide whether or not the document 
is a communication made to a public olhcer in official 
confidence. If it decides that it was so made it has 
no authority to compel the public officer to produce 
it, inasmuch as the public officer himself is the sole 
judge as to whether its disclosure would or would 
not be in the public interests, (p. 174, col. 2.] 

Inasmuch as a person who desires his estate to 
be taken over by the Court of Wards cannot be 
compelled under law to make a disclosure of his 
debts, a statement by such a poison, settiug forth 
the financial position of his estate, sent to the 
Collector to enable him to decide whether or not 
the estate should be taken over, should be regarded 
os a communication mado to him in official confi¬ 
dence and he is not obliged to disclose it by reason 
of section 124 of the Evidence Act. [p 175, col. l.j 

Where a person prosecutes a suit which is, on the 
face of it, barred by limitation and he tries to bring 
it within limitation by proving an acknowledgment 
under section 19 of the Limitation Act, he must give 
cogent proof of his allegations. : p. 175, col 2.] 

Where a mortgage-deed stipulates for the payment 
of interest annually on a certain date, and provides 
that, in default of such payment in any year on the 
date so fixed, the mortgagee would have power to 
recover the amount remaining due to him from the 
hypothecated property, and other property of the 
mortgagor by bringing a suit, the period of limitation 
for bringing such suit commences to rim from the 
date of the first default. 1 p. 17?, col 2.] 

First appeal from a decree of the 
Officiating Second Additional Subordinate 
Judge, Jaonpur. 

Dr. 8, if. Sulaiman and Mr. Lalit Mohan 
Banerji, for the Appellant, 

Dr. Kailat ^ath Kat.u, for the Respon- 
dent. 

JUDGMENT.—This appeal arises out of a 
suit brought cn the basis of a mortgage 
alleged to have beenexesuted by one Maulvi 
Muhammad Ali. 

This doooment is 6aid to have been executed 
on the 19th of April 18^5 in favour of one 
Dwarka Prasad, the father of the present 
plaintiff. 

It is proved that Maulvi Muhammad Ali 
died in the month of October 181/8. He 
left his widow, Mutammat Muslima Bibi, two 
sons, Muhammad Hasan and Muhammad 
Zahur.and four daughters if uiammnt Kulsura, 
Muiammit Makki, Muiammit Fatima and 
Mutammat Ruqiya. 

In the month of April 1908 the estate 
belonging to Maulvi Muhammad Aii was 
taken over by the Court of Wards. It 


appears that an application was made to the 
Court of Wards. Some of the heirs of 
Mohammad Ali were of (nil age, at the 
time the application was made but two of the 
daughters, llutammat Fatima and Mutammat 
Ruqiya, were etill minors. Mutammat Kulsum, 
one of the daughters whose names have been 
mentioned, declined to joiD in the applica¬ 
tion. 

The result of all this was that the Court of 
Wards took over the property of all the heirs 
of Muhammad Ali except Mutammat Kalsum. 

After the notification was issued announoiDg 
the tak-.Dg over of the property by the Court 
ot Wards, a further notice was issued under 
section 16 of the old Court of WarJs Act, 
( U.P, Aot III of 1 1 99) calling on all persons 
who had daim9 agaiost the estate of 
Mohammad Ali to notify them to the Collector 
within six months fnm the date of notifica¬ 
tion. 

It is apparent from the record i‘d this ease 
that Dwarka Prasad, who is now represented 
by bis sod, made do claim in respeot of the 
mortgage debt now in suit, within the period 
prescribed by the notification just mentioned. 
There ie on the record a cortain petition 
which appsars to have bean presented by 
Dwatka Prasad to the Collector on the 27th 
of April 1910 in which he asserts that be 
had notified his olaim to the Court of Wards. 
There is nothing, however, in this petition to 
ebow on what date this olaim of his wa 9 
brought to the notice of the Court of Wards. 

The 6uit with which we are now concerned 
was instituted 00 the 16th of April 1917, 
and in the plaint it was etated that the original 
document of mortgage wa9 not forthcoming 
and that, therefore, the plaintiff was pursuing 
his claim on a certified copy of the docu¬ 
ment. 

In this suit the defendants impleaded were 
(I) the Collector of Jaunpur as Manager of 
the Court of Wards of the estate of Maulvi 
Muhammad Ali and (2) and (3) the 
two sons of Maulvi Muhammad Ali, 
namely, Muhammad Hasan and Muham¬ 
mad Zahur. The other heirs of Muhammad 
Ali whose interests in the estate have been 
taken charge of by the Conrt of Wards—that 
is to eay, Musnm’i.at Mo-lima Bibi, the 
widow, and the three daughters, Munmmat 
Makki, Mutammat Fatima and Mutammat 
Ruqiya—were not joined as defendants in the 
suit. 
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The written statement on behalf of the 
defendants pat the plaintiff to the proof that 
the mortgage-bond was in fact executed and 
there was also raised a plea of limitation. 
The lower Court has decreed the slaim in 
part, holding that the euifc was not time- 
barred. 

The issue of limitation is the most import¬ 
ant issue in this sase and we must deal with 
that first. Wehaveoometo the sonalnsion 
that the judgment of the Court below on 
thie issue is not sorrest and that the whole 
suit was barred. 

A translation of the mortgage deed is to be 
found at pages 7 and 8 of the respondents' 
book. From this it appears that the mortgage- 
deed purports to have been exeanted on the 
19th of Aprli 1895 to seaure a loan of 
Bs. <1,000. Interest on the loan was at the rate 
of Be. 1 per sent, per mensem, so that on the 
prinaipal sum the amount of interest payable 
every 1 2 months was Bs, 240. 

It is agreed in the deed that the interest 
is to be payable on every Jeth Puramnashi 
and the doenment aontained a farther stipula¬ 
tion that if in any year the mortgagor failed 
to pay interest on the date so fixad, or if he 
failed to pay the prinaipal amount, by the 
end of ten years (namely, the period of mort¬ 
gage)! the sreditor was to have power to 
recover the amount remaining due to him. 
together with interest, from the hypotbesated 
and other moveable and immoveable properties 
of the mortgagor by bringing a suit or in aDy 
other way he might choose. The 6 rst ques¬ 
tion we have to consider, therefore, is on what 
date limitation began to run. The document, 
as we have said, was executed in the month 
of April 1895 and the month of Jeth usually 
falls in about June. The terme of the docu- 
ment leave ue in some uncertainty as to the 
arrangement for the payment of that portion 
of the interest which accrued due between 
the 19th of April 1895 and the first month 
of Jeth which fell thereafter. It ie clear, of 
course, that the interest amounts under the 
deed to Rs. 240 per annum. It is also clear 
that the parties agreed that this earn of Bs.240 
should be payable every Jeth Puranmaahi, 
but, obvionely, the eum which was payable on 
the first Jeth Puranmashi after the date of 
execution of the instrument waB very much 
less than Bs. 240. We are inclined to 
hold that the document means that interest 
Traetobe payable in every Jeth and that, 
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consequently, tbere was an obligation 
on the mortgagor to pay in the month 
of Jetb, whieb fell about June 1815, 
suoh interest a 9 bad seamed due by that 
time. Thereafter, there was to be payable 
at eaab Jeth Puranmashi a sum of Bs. 240 
representing the interest of 12 months. In 
this view, it being admitted that no interest 
on the debt was ever paid, tbere was a 
default alont the month of June 1595. In 

any case it is quite clear that there was de¬ 
fault in the month of Judo 1696. 

On the face of it, therefore, any suit on this 
mortgage was time-barred at the time the 
present case was brought into Court. We are 
□□able to distinguish this ease from the case 
which was before the Full Bench in (7opa Din 
v. Jh-uman Lai (1). That ease has been 
followed in another ease, namely, Pancham v. 
Aniar Butain (2). According to those 
rulings limitation in the oase of a document 
like this begins to run from the date of the 
first default. The plaintiff sought, however, 
to avoid the bar of limitation by putting 
forward a document whieb, according to his 
ease, amounted to aD acknowledgment whieb, 
under the terme of section 19 of the Limita¬ 
tion Act, saved the claim. 

The docoment is marked Exhibit A on 
the record and we have now to state how 
it same into Oourt. It was not a doenment 
whioh was in the plaintiff’s possession at 
the time the suit was brought, Dor indeed 
was any acknowledgment pleaded in the 
plaint by way of saving the bar of limita¬ 
tion. 

After the suit had been instituted an 
application was made on behalf of the 
plaintiff asking the Court to direct the 
Collector, ae Manager of the Court of Wards, 
to produoe a number of documents out of 
the Court of Wards file relating to the 
estate of Maulvi Mohammad AH. In aocotd- 
anoe with the gammons which was sent to 
him, the Collector produced in Oourt certain 
documents, but he claimed privilege for 
them under the provisions of section 124 
of the Evidence Act on the ground that 
the documents contained statements whioh 
were mads to him in official confidence 
and that he objected to produoe them on the 

(RB.f IUd ‘ °“’ 910i 37 A ' 40 °‘ 18 A ' Ll J * 610 

(2) 63 1ml. Cue. 441, 43 A. 596, 10 A. h. J, 593 , 
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ground that their di-olo-nte would be pre¬ 
judicial to the public interest. 

The learned Subordinate Judge who was 
in charge of the Fuit at this time (not the 
Suboroinate Judge who ultimately decid¬ 
ed the case) overruled the plea of privilege 
railed by the Collector and held that the 
documents were admissible. One of tboie 
documents, a 3 we have eaid, is the statement, 
Exhibit A. 

We bad bettor explain at this stage what 
Exhibit A is. It purports to be a state¬ 
ment in which are eet out details of the 
property owned by the deceased Maulvi. 
We find particulars of the landed property 
which belonged to this gantloman, and other 
details relating to debts which were owing 
from him. Tnere is in the dcoament a 
statement to the effect that the mortgage 
now in suit had been executed by Maulvi 
Mohammad Ali in favour of D varka Prasad. 
At the foot of this document there is a 
signature which at least one wKne?e iu the 
case has identified as the signature cf 
Mubamnnd Hasan, the eldest son of the 
deceased Muhammid Ali. 

Toe Court bebw, therefore, finding this 
statement and believing it to be signed 
by Muhammad Hasan, treated it as an 
acknowledgment rf liability. A further 
question arose in this connection, namely,as to 
the date upon which this so called atknow. 
ledgment was made. There is no date 
apparent on the paper itself and certain 
Other evidence had to be relied upon for 
the purpose of showing that the acknowledg¬ 
ment was made within limitation, that is 
to say, made prior to the month of Judo 
1908 at the very latest. Some evidence 
was forthcoming to show that eenain 
information bad been called for by tbe 
Collector before thin estate was taken over 
by tbe Ccurt of Wards, a» d tbe first notifi¬ 
cation announcing tbe taking over by the 
Ccurt of Wards appeared iu tho G zotte 
of the 10th Apiil li08. It was, therefore, 
concluded that this pur ioular statement, 
marked Exhibit A,had been prepared and sent 
to the Collector previous to that date. 

In appeal here it has been argued that 
the document was inadmissible in evidence 
and that tbo Court bolow was wroog iu 
overruling tbe plea which was put forward 
by the Collector under the provisions of sec¬ 
tion 124 cf tbo Evidence Act, 
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After careful consideration of this argu* 
ment, wo think the appellant is entitled 
to euoieed and that the opinion of the 
Subordinate Juige in this matter wa 9 not 
correct. 

In dealing with this pha the learned 
Sinordinate Judge referred to two ruliugs, 
Venkit :C'tella (Jhettiir v. Sanuathu Ghettiar 
(3) and Jiiobram D?u v. bulloram Di\j (4). 
On tho strength cf those rulings he held 
that statomeni* made undar prcoo 9 soflaw 
cannot bo said to b 3 made in official confi¬ 
dence within tbe meaning of that expression 
at u^ed iu section 121 of the Evidence 
Act. 

I? is quits clear on a proper construction 
of thia section that it i« for the Court to 
decile whother or nota partioalardocum^nt for 
which privilege is ol limad is a ommnoication 
made to a pablio officer in offiiial oiuGdence. 
If the Court decides that it was so made, then 
it has no aithoriry co compel the public offiier 
to produce it, for, according to the seotion, tbe 
public officer himself ii ths sole jaige as to 
whether its disci >sure would or would not 
be in the pablio interests. 

Tbe two e**e§ upon which the learned 
Subordinate Juige relied for his opinion 
dealt with returns made by persons under 
the Income Tax Act. In other words, they 
were d*oUra;ioas of income which *e:e filed 
by pirties for the purpose of enabling the 
officor concerned to assess the prop 9 r amount 
of income tax. It was laid dowo in the 
Madras o\se to woio'a we have referred th at 
“it would be difficult to say that documeits 
produced or statements made under proissa 
of law cool 1 be said to be made iu official 
confidence v 

Assuming that this statement of the law 
is corr 3 Ct, we are of opinion that the pro¬ 
position therein so widely laid down oanoot 
he appliod to the fao:s of the present ca*e. 
Tnere is nothing whitever to show that this 
statement contained in Exhibit A (assuming 
for tbe moment that it is proved tc have 
been pign^d by llthammad H*san) was 
made '* unitr process of law ” In this coo* 
noction we have been rtforred to the Ooart 
of Wards Manual containing rulss which 
were in fores under the old Act, (Act III of 

(a) l lnd. Cos. 70 ; 32 M. 62; 19 M. L. J. 263; 4 M, 
L T 817 

(4; 2 t> C. »3lj IS Inii. D>JJ. (s. *■) 
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1899) at tbe time vrbeD this estate was t&ner. 
over These rules were made under the 
provisions of the Act. Rule 4 of Part I of 
the Manual imposes upon the Collector the 
duty of referring to the Board of Revenue 
all applications mode by proprietors who 
deeiro to have their estates takeD over. Rule 
12 lays down what the report of the Collect¬ 
or is to contain. Amongst other particulars, 
it is to set forth a statement of tbe financial 
position of tbe estate desired to be taken 
over, together with an estimate of the claims 
which ore likely to be made on tbe estate. 
Rule 13 lays down that those statements are 
to be made in particular forme, Damely, 
Forms 1, 2 and 3. 

It is not to be denied that the statement, 
Exhibit A, upon which tbe plaitt-ff relies, 
iD the Court below, is cDe of these forms. 

Bat wo have not boon referred either to 
aoy section of the Act cr to bdf rulo con 
tained in this Manual by whioh a person 
who desires to have hia estate taken over by 
the Court of, Wordy, can be compelled to 
make a disclosure cf his debts. There is no 
question of process of law in this cate. 

On the assumption, therefore, that tbe 
statement, Exhibit A, in this cose was drawn 
up by tbe defendant, Muhammad Eason, and 
signed by him, we are cf opinion that it 
should bp troated as a communication made 
to tbe Collector iD official oenfidenoo, It is 
hardly to bo supposed that a proprietor who 
is fir acoially rmberraeted ond who deairea 
the Court of Wares to t&ko ehargo of bis 
estate, intends that any statement of his 
indebtedness is to be commnnioated to a 
third party or to be made potlio property, 
Aoy statement so made is made solely with 
the porpnpe of giving information to tbe 
Oourt of Wards, on the strength of wbish 
tbe Court of Wards may deside whether or 
not the estate ebcnld be taken over. We 
hold, therefore, that this particular document 
for which tbe Court cf WardB claimed 
privilege, was a communication made to the 
Gollector in official confidence and he war, 
therefore, not obliged to disclose it in 
accordance with the law ae laid down in 
section 124 of the Evidonoe dot. Tholearned 
bnbordinate Judge, therefore, wae wrong 
in compelling tbe Collector to bond over this 
document and was also wrong in Being it 
as evidence in this ease. 
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It follows from this that if this docu¬ 
ment is excluded from consideration the 
6 uit must fail, for, admittedly, there is no 
otbor ev'denos upon which it would be 
possible to hold that tbe bar of limitation 
was removed. 

It is nos necessary for us to enter into 
other matters in which, it appears to us, 
the Court below has gon8 wroDg. We 
may say, however, that tbe evidence on the 
record does not satisfy ca that this state¬ 
ment, attribute! to Muhammad Hasan, was 
na!e before the month of Judo l‘J08. 
The whole evidence on this point is quite 
indefinite uni we ara asked to make a 
series of presamptions which, in the sir- 
eumstanses, we cannot possibly make. A 
plaintiff who is prosecuting a anit whish 
ie, on the fare of it, barred by limitation, 
and who is trying to briDg it within 
limitation by proving an acknowledgment 
under seotion 19 whioh gives him a fresh 
period, must give cogent proof of his 
allegitioDs ar.d in the present case we do 
not find that this requirement has been 
complied with. Another matter whioh we 
may mention here ip, that tbe lower Conrt 
was obviously wrong in ueing this aoknow- 
lodgment against any ona but Muhammad 
Hasan himrolf; seotion 19 of the Limita¬ 
tion Aot is clear on the point.- Notwith¬ 
standing this, tbe learned Subordinate Jndge 
has rriven a decree against all the heirs 
of Moolvi Mohammad Ali except hia 
three daoghtere —ilusimmnt Makki, A lunm- 
mat Fatima and Umammat Knqiya, 

Ws need not deal with any of the 
other matters which were argued before 
us. It is suffiiiont for ns to say that the 
claim was time barred and the suit ought 
to have been dismissed. We, therefore, 
allow th«6 appeal, set aside the decree of 
the Court below and direot that the plaintiff’s 
claim stand dismissal with costs in both 
Oonrts. - 

Wi c - *• Appeal allowed. 
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HASdAMALI C. BHAGWANT ATMABAM. 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 2i3 of 1921. 

March 27, 1922. 

Present Mr. Prideam, A. J. C. 

HASHAMALl —Jocgmint Debtob 
—Appellabt 
terms 

BHAGWANT ATMARAM-Dicbee- 

Holder—Ripfonlent. 

Limitation Act {IS of 1908), Sch. I, Art. 182— 
Execution—Application for execution against hco 
judgment-debtors one of whom already 1 1 id, iihcllie- 
save* limitation. 

An application seeking execution against two 
juilgment-debtors one of whom is already dead 
saves limitation both against the living judgment- 
debtor and the legal representatives of the deceased 
judgment-debtors though they were not brought 
on record on that date. 

Appeal from an order of the District 
Judge, Wardba, dated the 19;h January 
1921, in Civil Appeal No. 110 of 1920. 

Mr. Atmaram Bhagicant, for the Appel¬ 
lant. 

Mr. B. A. Mande, for the Respondent. 

JUDGMENT.—In Oivil Suit No. 62 of 
1909, on the file of the Subordinate Judge, 
Wardba, BhagwaDt Atmaram obtained a 
deoree against Hakamali and Hasanali on a 
compromise. The decree runs thus:—“ De¬ 
fendant No. 1 do pay plaintiff Rs. 60J iu full 
satisfaction of plaintiff’s alaim as under, t.c., 
Rs 65, costs on Pousb Sudi 15 of 1319 Fasli 
and the balanoe of Rs. 600, by annual 
instalments of Rs. 50 per year oommencmg 
from Poush Sudi 15 Sambat 1320 Fasli. 
In ease of default in three instalments the 
whole debt would betome due at onae and 
the defaulted kilts will bear 1 per sent per 
month oompound interest. In sase the debt 
is not paid in a lump sum when the whole 
should beoome due then it will bear 2 per 
sent, per month eompound interest. In case 
the defendant No. 1 fails to pay the debt 
as mentioned above defendant No. 2, will 
be liable as surety. ” The first execution 
application was 61ed in Marsh 1912 for the 
Rs. 65 costs, this was resovered. Another 
application was filed on 7th September 1914, 
it wae dismissed after Rs. 100 had been 
resovered. Then an application was filed on 
9th July 1917 against both judgment-debtors 
execution being sought against both. This 
was against the moveable property of both, 
but before that was 61ed, that is, about 10th 
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August 1916 Hakamali had died. Toe 
next appiisation is the one in suit whiob, 
despite the appellant’s contentions, bas been 
allowed to proceed. The appellant is the 
surety. He oontends here that, under the 
authority of SJaJho Prasad v. Kes'rw Prasad 
(D, the application of 9th July 1917 does 
not save limitation, because Hakamali was 
dead at the time and his representatives 
were not brought on record. The oass de¬ 
pended npon ha9 been dissented from in Bipin 
Bshari Hitter v. Bibi Zohra (2), and the latter 
oase commsnds itself to me. Therefore, I 
mast hold the application of 9th July 1917 
does save limitation. In any ease, it would 
have eavod limitation against the present 
appellant for he was a party to it and exo- 
ootion against his property was sought '■* 
thersin. 

It is next contended that as the desres m 
does not state that, in the event of the first ’ 
defoDdaot's death, defendant No. 2 is liable 
he canDot be made so. There is no force 
in this contention. Under that decree it 
defendant No, 1 did not pay, the present 
appellant was liable Tho defendant No. 1 
has not paid and, therefore, he is liable, Be¬ 
cause the plaintiff oonld have obtained 
satisfaction by attaching the e3tate of the 
deceased Hakamali it does not fellow in 
place of doing eo he cannot prooeed against 
the surety. I see no reason for interference. 

This appeal, therefore, fails and is dismissed 
with cost9. The appellant will pay the res¬ 
pondent's costs. 

J. P. 

Appeal dismissed. 

(1) 19 A. 337; A. W. N. (1597) 75; 9 Iul. Dec. 

(s. s.) 221 . 

(2) 35 C. 1017. 
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ALLAHABAD HIGH COURT. 

Obimuul Revision No. 69 or 1922. 

March 4, 1922, 

Preient Mr. Justice Ryves, 

SHIAM SUNDER—ApmciNT 

verms 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act P of 18^8), s. 439— 
Revision—Interference on facte-Reasonable doubt — 
^—Acquittal. 

The rule of the Allahabad High Court, not to 
interfere on facts found, by the lower Appellate 
Court, when sitting as a Court of Revision, on the 
Criminal Side, is not au absolute one and tho Court 
will interfere where it is not satisfied as to “ the 
propriety of the finding." [p 177, col 1.] 

Where a High Court is not satisfied beyond a 
reasonable doubt of tho guilt of tho accused, the 
accused is entitled to an acquittal, [p. 178, col. 2 ] 

Criminal revision against an order of tbe 
Sessions Judge, Fartukbabad. 

Mr. 0. Both Alston, for the Applicant. 

Mr. B, Malcomion, (Assistant-Government 
Advooate), for the Crown. 

JUDGMENT.— Sham Sunder, a sonar, was 
•onvioted of an offense under section 406 of 
the Indian Penal Code by a Magistrate of the 
First dale, and hie appeal was rejested by 
the laerndd Sessions Judge of Farruktabad, 
He eomes here in revision. The only ground 
taken is, that the judgment of the Appellate 
Court itself oontains sufficient grounds for 
holding that there ii a reasonable doubt in 
the less. The prastiss of this Court has 
long been not to interfere in ariminal revision 
on fasts found by the lower Appellate Court, 
but the rule is not an absolute one. The 
revision has been admitted by a very eiperi* 
ens'ed Judge of this Court and the reaord is 
before me, and I have to Batiafy myself as to 
the propriety of the finding." 

To put it very briefly, the ease for the 
proseiution waa that Mul Oband, who keeps 
» medicine ahop in the Bazar of Farrnkhabad, 
WM anxious to have some jewellery repaired 
lor a eeremony which was to take plate on 
tbe 30th of November last at his house, and, 
therefore, sent for Sham Sunder, sonar, whose 
ahop waa not far off, and on hia arrival made 
over to him three artiolea of jewellery, valued 
at about Rs, 800 or a little more, for repairs, 
The articles were to be returned the same 
evening. That evening the complainant sent 
his servant to get the articles. He tame back 
and said that Sham Sunder could not be 

12 


found. Next day the complainant went to 
Sham Sunder’a shop and aeked for return of 
the ornaments, whereupon Sham Sunder 
denied that he bad received any ornaments 
or that he knew the complainant. That 
afternoon the complainant made hie report at 
the Police Station. It is said that when the 
jewellery was handed at tbe complainant's 
shop to the accused, there were present five 
persons who saw tbe transaction. 

Tbe story itself seems to me highly 
improbable. It would be very improbable if 
the soece were laid in Bond Street or 
Piccadilly, but it becomes even more impro¬ 
bable in the Bazar of an Indian city. The 
shop faces the Btreet and passers-by can see 
and hear what wa9 going on. At that hour 
of the day, between 12 and 1, there must 
have been a large number of persona in the 
street. Now, it is strange that the following 
criticism can be made against the five persons 
who say they saw the occurrence. One is 
the complainant's servant, another is a elo.e 
relation, the third is a member of bis biradari, 
tho fourth ba9 proved himself unworthy of 
credit, aDd the fifth is a next door neighbour 
and a man of no weight. Now, - the learned 
Magistrate who tried the case has frankly 
admitted that the acoueed’s story is not less 
believable than the complainant’s, After 
sayiDg that he cannot conceive any explana* 
tion for the divergence between the complain* 
ant’s statement and that of one of hia 
witnesses, be goes on to say: "All 1 can say 
is that the discrepancies and weakness in the 
defence story are infinitely greater.” Later 
on he adds : "Very strong evidence waa 
required to prove the line taken up by the 
accused. By taking this line tbe burden of 
proof was shifted to hia shoulders," and he 
convicted the accnsed. The learned Sessions' 
Judge has written a very long judgment 
moat of which, however, ia taken np with 
repeating arguments on both sides. He, too, 
it seems tome, has adopted more or leas tbe 
same lice as the learned Magistrate. After 
pointing out that the aceused had a good 
record, and a priori it waa very unlikely that 
he would damage bis professional earner in 
the way alleged by the eomplainant, be 
goes on to Bay that the temptation waa not 
small and tbe aecused might have been in 
immediate want of money. This is a mere 
assumption. Thera is no evidense of it, He 
soneludes his judgment by saying, "it seami * 
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to me that tfce eomplairr.rl’s r'ory is the 
more probable cf the two” ord l e dumped 
the appeal. It seems to me that this is not 
quite a fair way of trying the oase, it is 

scarcely fco much to ?ay that the buideD of 

proof is never on the sconced to prove his 
innocence, and before he obd be oalled on for 
his defence the Court muct be satisfied that 
there is astroDg (a>e for him to meet. It is 

not right, in my opinion, to say that, because 
the 6trry told by tbs defence is mere 
improbable than the very improbable story 
told by the soroplainant that, therefore, the 
aoou6ed ehonld be eonviated. l cannot 
believe the somplainant when he Faye that 
when he demanded back tbe ornaments from 
the acoueed, the accused replied that be did 
not even know tbe complainant. It is proved 
that there were dealing*, intho past between 
them. Apart from this, there is the initial 
improbability that tbo accused, if he lock 
the ornaments in tbe way be is said to 
have dore, when be must have known 
that at least five persons at tbe shop 
saw it and there might have been other 
independent persons i u tbe 6tieet who 
might have seen it, would have the audasity 
tbe very next day to deny tbe whole thing. 
Now, examining tbe transaction a liti/o mere 
cloesly, I find that, although the ornaments 
worth R.9. £0 J were made over on the oooasioD, 
no receipt was taken and no writing of any 
kind was r 680 idsd. It is proved that when 
gold of much less value was given to tbe 
accused by the complainant a memorandum 
was made of it. The witnesr, Ram Sirup 
Agarwala, who might be oalled an independent 
witness, fays that le was present on tie 
osiaeioD, having some bask from Delhi with 
eome drugs which be bod purchased for the 
complainant. Unfortunately, this is tbe witcci s 
whose statement is eo discrepant to that cf 
the complainant that the Magistrate frankly 
68js: “ I cannot oonceive aDy explanation for 
this divergence in their statements”, and it is 
still more nnfortuno<e that, although the 
complairant keeps bain kheta, there is no entry 
in it about tbeEe drugs. All tbe other witnesfts 
who profeered to baveeeen tbo oieurrenoe are 
very olosely connected with the complainant. 
Tho only other witness who seems to me to 
be independant is Kali Cbaran and I was 
to a considerable extent impressed with wbat 
ho said. He eaid that ou the SOih of November, 
that is, tbo day after the goods were said to 
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heve been m>de over to the 8s*Dsed, the 
complainant oame to him ard a^ked him to 
nee hie influence over tbe accused to get 
back the erramente. He is the eleik 
cf a Vakil acd prtma fade there is 
to reopen to disbelieve bis etcry, but, at 
tbe same time, he bad money dealing 
with tbe complainnb and the aolualstale- 
n tit which he makes is really y-ry vacce. 
Now, tte cccsficn for the handing ever 
of these ornaments to the aocu : ed is said 
to be a ceremony on tie following dey 
at the eom»!aiu»nt'6 hrufe. In faet, the 
scroplainant’e care is that be was very 
busy making arrangements for the ent 
day for tbe ceremony On this point be 
is completely contradicted by his own ser¬ 
vant, who rays that the somplainant acd 
his brother lemaiued the whole of that 
day at the shop. There is really no other 
evidence that the ceremony was to take 
place the very next day, and if tbe servant 
is to be believed it is improbable. It seems 
to me that tbe story of tbe defence, which 
m*y or may not he true, at any rate es¬ 
tablishes this mush that there had been 
previous dealirgs between the parties and 
that there was eome sort of dispute b tween 
them. I am far from saying that the ac¬ 
cused has established bis etory, but that, 
in my opinion, dees not prove that he was 
guilty. The somplainant him c 6lf apparent¬ 
ly owes money but thia, again, I think is 
not very important. The accused had ad¬ 
mittedly borne a good character previous¬ 
ly. He eeeme to have a fairly good busi¬ 
ness and has been up to this generally 
considered quite honest. The temptation, 
under the siroumstanoes, considering that 
misappropriation, if made, mutt inevitably 
have been delected because tbe goods 
were given to him most op9n'y before 
many witnesses, dees not seem to me 
sufficiently overpowering. Nemo repents tur> 
pirsimui tit. On the whale, I am not satis¬ 
fied beyond a reasonable doubt of tho guilt 
of the accused. He is, in my opinion, en¬ 
titled on that ground to an acquittal. I, 
therefore, allow thia application, 6et aside 
the ocDvioton and sentence of Sham Sander 
aLd direct that be be released. 

). p, 4 «. o. a. 

Application allow J. 
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MDLC04HD PAMAHHALt), KE3IOKAL KAMCHAKD. 

SIND JUDICIAL COMMISSIONER'S 

COURT. 

OfUiiKAL Repoet o* Appucaiion No. 121 op 

1920. 

November 15, 1920, 

Pretent Mr. Kennedy, J. 0., and 
Mr. Kemp, A. J. 0. 

MULOHAND PAMANMAL—Appellant 

tenut 

KESSOMAL RAMCHAND —Respondent. 

. Criminal Procedure Code (Act Y of 1898/ «• 200 — 
j Magistrate, power o/— Complaint, 

Under section 200 of tho Criminal Procedure Code 
it is illegal for a Magistrate to whom a complaint is 
presented to deal with it in any way without examin¬ 
ing the complainant. 

Mr, J'ttaram Banating t for the Appli- 
•ant. 

Mr. T. 0 . Elphin*tm % Pablia Proseiutor 
for Sind, for the Grown, 
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the Magistrate to whom a eomplaint is 
presented to deal with it in any way with¬ 
out examining the somplainant, and thia 
has been frequently held by several High 
Courts. All we san do is to set aside 
both the orders of the Sub-Divisional Magis¬ 
trate, that of the 9th June and that of the 
21st June, and direst him to dispose of the 
,ase from the point reashed by his order 
of the 9th June asaorJing to law. 

Order of the Sub-Divisional Magistrate set 
aside and the ease ordered to proseed. 

j, p. Order set aride. 


JUDGMENT—In this case a aomplaint 
under sestion 379 of the Indian Penal Code 
was presented by one Kessomal at Mirpu 
Mathelo. The Sub-Divisional Magistral 
did not transfer the ease immediately t< 
»Dy subordinate Magistrate nor did hi 
examine the complainant under sestioi 
2Q0, On the 9th June he wrote an ordei 
that he wanted to bold a preliminary en 
quiry and summoned tbe witneises foi 
hearing on the 21st Jane. Oa the 21s 
Jane be passed an order transferring tbi 
enquiry to tbe Snbordinate Magistrate fo: 
'enquiry and report. Both these appear tc 
ns to be irregular. The Magistrate i< 
bound, under section 200. if he was goi D ( 
to take eognieinee of tbe eomplaint. tt 
examine the tomplainant. Further, it ii 
not permissible to transfer a ease for en 
quiry to a subordinate Magistrate. If the 
use is transferred eimply the Magistral' 
... ,, om li . ,a , transferred ean proeeec 
with the ease either by issuing direst pro- 
sees or by holding a preliminary enquirj 
to hi. discretion. The Magistrate had nc 
right to fetter diseretion of the Ss.ond 
Class Magistrate in report of the ease 
transferred” to him. The word "trans 
. ,n Magistrate’s order of 21a 

Oitober 1920 mu?t be intended to meat 
sent under seetion 2q3. The won 

.W?” , T h ‘* L L ha8 a 8pe,ial “caning 
ebould nqt have bsBn need. But the pro 

TfeuM of Malic 200 mak« it Ufa,] fo 


ALLAHABAD HIGH COURT. 

Criminal Reference No. 102 or 1922, 
Msroh 17, U22. 

Preterit :—Mr Jnstiie Gokal Prasad. 

BEKDHA—Accused 
venue 

EMPEROR, TSEocaa BHAGIRATH— 

P*O8tC0T0R. 

Criminal Procedure Code (Act V of 1898/ s. 344— 
Compensation to complainant on (tfeused's failure to 
attend not alloioable — Court t power of % 

A Court cannot take auy proceodinga agaiuBt an 
accused person in bis absence. 

In a criminal case an accused person cannot bo 
ordered to pay compensation to the oomplaiuant 
on an adjournment of the complaint against him 
occasioned by his failure to appear on the date 
fixed for the hearing. 

Criminal referents by tbe Sessions Judge, 
Agra. 

JUDGMENT.—In this ease the aetnsed 
was not present on the date for whisb 
tbe bearing of the ease had been adjourned, 
He sent in an application of illness through 
tbe Ohaukidar Rikhai. Tbe learned Magie. 
trate adjourned tbe ease for a week and, 
instead of eonfleoiting his bail bound, 
awarded Rs. 25 as damages to tbe other 
side and ad journed tbe ease on this con¬ 
dition. This ease bas been referred for 
the orders of this Court by tbe learned 
Sessions Judge of Agra on tbe ground 
that such an order of fipe, 80 to say, 

t&Unqt be legally fused against w 
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person who is absent. There is no sase 
of th'fl Court on this matter. Bat I agree 
with the Paojib Chief Ooart in Browne v, 
Chorda Singh (l). The sises of this Ooart 
whish I hive been abls to find were eases 
in whish sompensations were allowed 
to the amused when an adjournment was 
asked for by the proseeutioo, but I have 
not seen aDy ease in whish an order of 
sompersation against an aeiused person 
had been passed besause he could not 
attend the Court owing to his illness. The 
Court sannot take any proceedings against 
an aesused person in his absense. I assept 
the reference, set ’aside the order of the 
Trial Ooart and direst that the compensa¬ 
tion, if realised, should bs refunded to the 
assueed. 

J. r. 

Fefmnce accepted. 

(1)61*. B. 1£06 Cr.ilUP.L. R. 19)7; 4 Cr. L. J. 
78. 


CALCUTTA HIGH COURT. 

Jobt Referehcb Case No. 60 ok 1920. 
Marsh 7, 1921. 

Present:—Mr. Justice Teunon and 
Mr. Juetioe Ghose. 
EMPEROR— Pkosicotob 
tertui 

TAF.iLULLAH SHAIKH ahd otbsri 
—Accused. 

Criminal P.occdure Code (Act V of IK99J, *. 307- 
Jury trial— 8ca»ione Judge, duty of— Alibi, plea a), not 
proved—Preemption—Misdirection, 


A Judge presiding at a trial by Jury should 
always be careful that he does not usurp the func- 
tions of an Advocate and that the evideneo in. 
the case is presented to the Jury in as dispassionate 
aud impartial a manner as is expected of the pre¬ 
siding officer, [p. 181 , col. 1.] 

The fact that an accused person has failed to es. 
tablish his plea of alibi does not give rise to a 
presumption against him as to his complicity in the 
crime, [p. 183, col.?,] 

Mr. E. N. Ohoudhuri, Babus Probodh 
Chandra Ohatterjee and Heramba Lai Sanyal, 
for the Accused, 

Mr. Athrof Ah, for the OrowD. 

JUDGMENT. 

Ghose, J. —This is a reference under 
section 307 of the Code of Criminal Pro¬ 
cedure by the learned Session# Judge of - 
Pabna in a trial held by him, with the aid 
of a Jury, of nine persona named Tariballe, . 
KorbaD, Rahimaddi, Mahajan Motdal, 
Hajrat Ali Sheikh, Badn Mondal, Main 
Sheikh, Amir Manehi, and Rajab Sheikh, > 
charged with offences punishable under 
sections 147, 302 and 32), Indian Penal 
Cede and of one of the said pereons named 
Maju Sheikh alio charged with an offence 
punishable nnder section 148 of the Indian 
Penal Code. The Jury were unanimoufly 
of opinion that three of the accused, namely, 
Taribnlla, Mahajan Mondal and Badn • 
Mondal were gnilty nnder sections 147 and 
325, read with section 149, Indian Penal. 
Code, bat that the other accused pereons • 
were not gnilty of aDy offence. The learned 
Sessions Judge, for the reasons stated by 
him in hie letter of reference, was nnable 
to accept the verdict of the Jory and has 
submitted the case for the consideration of > 
this Conrt. In his opinion, all the accused 
persons were gnilty not ODly of an offence > 
nnder section 147, but also of the graver • 
offence punishable nnder section 302, Indian I 
Penal Code. 

The case for the prcsecutioD, shortly 
stated, was as follows:— Odo Kumnd Chandra < 
PathBk, a Zemindar of village Saratia, 
within the jurisdiction of the Serajgunj j 
Police Station, in the District of Pabna, 
was murdered on the 25th. May A 920, 
while returning home in the afternoon 
from SerajguDj, where he had gone on ( 
business. The murder took place at a spot 
Dear the village Saratia. The deceased lived ' 
jn Sbibnathpur, a village abont a mile off/ 
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from Saratia. Between him and some of 
his tenants in Saratia, including the present 
aeinsed, there had beeD, for some tim9 past, 
a great deal of litigation, civil and eriminal. 
The feeling between the parties was appar¬ 
ently so high that the dee9aeed, whenever 
be bad occasion to go to Serajganj, the 
way to whieh lay via Saratia, earried a gun 
.with him. On the 25th May he went to 
Serajgooj in eonneetion with some eases 
of his then pending in the Coarts there 
against some of his Saratia tenants. He 
went in a four wheeled Boggy and was 
-accompanied by his syae, Korban, and an 
officer of his named Krishna Sander Nandi. 
He did not, however, on this ossaeion earry 
his gan with him. The deceased, after 
'transacting his business, left Ssrajgnoj in 
.the afternoon to return home. His officer, 
Krishna Sander, had to be left behind, 
besaase the eases for the day in which he 
had to give evidence had not then been 
.takan np. The disianas between Sibnathpnr 
and Serajgnnj is about six miles, Aboat four 
miles from Serajgnnj, on the road to Sibnatb- 
par, is a plase called Sealkhole Hat. At 
ithii place, the deceased pioked ap one Meher, 
.a tenant of his, to escort him safe beyond 
.Saratia. He then proceeded on his jonrney 
;and, it ie alleged, as soon a9 he reached the 
-atcaced, Taribulla’s honae, one Mohernddi, 
who was standing near the entrance with a 
dao in fail-band, hastily drew np, eeizid the 
reins and stopped the Boggy. Others same 
up and Kamud Ohandra was at 6r»t etrnck 
iwith a btraboo. He got down from the 
Baggy and tried t> ran away. Bat his 
assailants overtook him and literally hacked 
him to pieies and after putting his dead body 
.in tha Baggy started the horse off. The 
•present aosneed are alleged to have been 
among the men who attached and murdered 
Kamud Ohandra Pathak and they were sent 
for trial nnder the seitions referred to 
iftboye. * 

The first information of the ocoarrense 
was lodged at about 6 30 p. m., on tho 25th 
May by one Hemanta Kamar Ofaakravorty, 
a neighbour and tenant of the deseased, at 
the Sarajganj Police Station. Hemanta had 
been informed of the occarrence by Meher 
and beyond the fact that it was stated in 
the first information that the men of Saratia 
had attacked Komnd Ohandra and murdered 
Aim, no details were given and no names 


were mentioned. The investigation commons* 
ed on the same evening and it appears that 
the Sab Inspsotor, Abdul Kader Khan, 
reached the place of oisurrence at about 
9 30 p. m. The latter arranged to send the 
dead body to Sarajgaoj and sent for Karbari 
and Meher. He retarded their statements 
and thereafter deputed his sonstables to 
arrest the persons who had been named by 
Kurban and Meher. The parsons, when 
arrested, denied having eommitted the crime 
and stated that they had been implicated 
oat of enmity. Various searches, full details 
of which are given in the deposition of the 
Sob-Inspector, were then carried ont with 
the resnlt stated above. 

The case against the accused depended on 
satisfactory proof of identification and to this 
end a large number of witnesses have -bean 
examined-by the prosecution. Five of them, 
namely, Korban, eyce, Gomer Bswa, Meher 
Sheikh, Ismail Sheikh and Sadulla Sheikh 
are described as eye-witnesses. The cyce, 
Korban, describee how, when his master 
reached Taribnlla’s Bari, one Mohernddi 
Sheikh drew up and held the horse by the 
reins, how Rahim Box and others, 
including saven of the assused 
persons, namely Taribnllab, Mahajao, 
Hajrat Ali, Badu Mondal, Maju (Majber) 
Amir Manshi, and Rajab Sheikh, came 
up from the Bari of Taribulla with lathit 
in their hands, how Kamud Ohandra was 
(struck by Rahim with a lathi, how Mo< 
beruddi struck the deceased on the nesk 
with a dao, how the deseased fell down 
and how be (Korban) and Meher there¬ 
after ran to the west. In cross examine* 
tion the witness states that be noticed from 
a distance of about 20oubitcthat Mohernddi 
was Btanding in front of the Bari of 
Taribulla, and that he entertained no sue* 
pecioDe then. After the deceased had 
been ctruck by Mohernddi, he ran away 
tDd on looking baok, after he had run 
about 3 pakhii, he eaw that a number of 
persons had surrounded the deceased and 
that some of them were striking him 
with lathit and some with daoi. He 
did not notice which of them were strik* 
iog with lathit and which with daos. 
Later, be met the Ohonkidar Loharam, and* 
the conctables who had been Bent to the 
plaee of oceurranee by the Sub-lnspector, 
but he did not mention either to the 
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Cbonkidar or to the *0D*tables the names 
of the deieaied'a auailaDts. Hie explaca 
ticn is that neither the Ohcnkidar nor the 
•unstable* asked him anything on this 
point. He says, later, that the •onetable* 
did aek him who had killed bis master, 
bnt be kept silent, tbe reason being that 
be thought he had better mention the names 
to tbe Sub-lD6pe«for. 

Tbe witness Gomor Bewa identified tbe 
aesoeed Korban (Kurman) as being one 
of the party of ten or twelve persons 
who were running away from the pari, 
when she arrived, Kumad had then been 
killed and bis dead body had been plated on 
the gati. In sross-examination she states that 
she same to know Korman’s name by enquiry. 
She aleo states : "l know tbe other people 
besides Korman, who ran away, from a 
long time." She is apparently a very old 
woman and her eye sight is defective. 

The witness Meher Sheikh dessribed 
how he was asked by the deseaeed to 
eseort him safe beyond Saratia, and bow 
Moberoddi, who bad been standing at tbe 
entracse to the Bari of Taribulla, same up 
and eaugbt tbe reins of the horse. He Bnd 
Korbsn (the syse) tried to 6 nateh away tbe 
reins from Moheruddi but just then Mojber 
and Rabim Bux rushed up from tbe Bari 
of Taribulla, Rabim Bux 6 tru«k tbe 
deeeased with a lathi. A number of men 
thereafter surrounded the deeeased, be 
identified Taribulla, Hazrat Ali, Badu 
Mandal, Mojber, Amir Mnnebi and Rajab 
Sheikh as having been among the deieoeed’s 
assailants. He ran as fast as he aculd 
towards the west, towards Sibnath- 
pur, and informed tbe people of tbe village, 
inslnding Hemante, about wbat had hap 
pened. In eross examination he states (bat 
the eoc 6 tables asked him who had killed 
the deeeaeed. Ho said that the Saratia 
people had killed him. The eonstables did 
not ask him about their names and he 
did net mention any names. It is alio 
Id fcvideree that, besides the locstablee, he 
mot a number of people but he did not tell 
ary one who bad murdered Kumcd 
Chandra. 

The w! ness Ismail Sheikh i>(at<s that 
he wbb passing by the road that rune by 
iho south of TariboiJa’s Bari and that he 
Baw the deteaeed inrrouncled by 13 cr 16 
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men. He recognised three of them only, 
narr ely, Moberoddi, Rahim Bax and Mayej. 

The witness Sadolla states that when 
he was proceeding to big khet be heard a 
eboot from the witness Korban to tbe 
effect that his master was beiog killed. 
He looked about and saw four men raice 
the bedy of the deceased op on the part 
and a number of men, about 15 or 16, 
run away towards the Bari of Taribulla. 
Three of tbe four men referred to above 
were Moheruddi, Rabim Bux and Mojber. 
In cross examination be states that be 
saw tbe dead body being raised from a 
distance of three or four pakhis and that be 
had at the time a basket of mangoes on bis 
bead. 

Pausing here for a moment, it may be 
pointed out that, according to Hemante, 
(P, W. No. 21) Meber did noi tell him 
the names of tbe assailants when be in¬ 
formed him that the men cf Saratia bad 
killed tbe deeeaeed. Krishna Bandar Nandi, 
(P. W. No. 2j) met Meber on tbe moriniog 
of the 16 th May but tbe latter did not 
tell him which of tbe men of Saratia bad 
killed tbe deceased or that he had 66 en 
tbe murder being committed. It appears 
from the evidence of Tarapada Das (P. W, 
No. 17) tl at no witnesses were examined on 
tbe night of tbe 25th May and, according 
to tbe witness Korbsn, the examination of 
witnesses by tbe Sob-lDspestor began at 
dawn of tbe 26th May, and it was being 
•ontirued when tbe Inspector (P. W. No. 34) 
arrived at abont 9 30 a. m. There had 
undoubtedly been a great deal of litigation, 
bs is apparent from the vast mass of 
documentary evidetoa which have bernpnt 
in. We do not attach much importance to 
tbe compromise supposed to bavo been 
brought about by tbe witness Matiur Riba- 
man, But tbo considerations to which we 
have drawn atfeotior, ramely, the omieeion 
to mention nane 3 at the earliest moment 
are important when one has to weigh the 
evidence of identification in oircamstacces 
disclosed in tbe evidence of tbe witnesses 
mentioned above. In our opinion the ocn- 
olu 6 ou may not unfairly be drawn that 
the evidence thus far reviewed is not 
sufficient to incase us to hold that the 
case against tbe accused bus been clearly 
proved. Let us row «ee if the remaining 
evidence on record can be relied upon. Tbe 
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‘ witness Dmarnddi (P. W. No. 9) is aomi.iel* 
ly on terms of enmity wish sin) of tha 
aims id person?. Baaidas, haviOrT regard to 
the 6vidaase about tue time of the om? 
ranee, the evidence of raiogoitioa faroisOsd 
by this witn3?9 dae3 not command itself 
to ns. The witness Elahi Bor states that 
be did not reiognisa those who ran across 
the jote hhet bat reroguised those who 
ran over tbo biti. In cross-examination 
he states that Hemanta Chakravorty ea* 
qiired of him, amoog others, who had killed 
tha deo3a=ed and that he did not tell him 
anythin?. It is also in evidenao that he 
did not tell the Chookidar Lobaram what he 
bad seen. 

The witness Jonah Ali identifies Rshim- 
nddi aDd Mahajan Moodal as baiog among 
the men who were running away. He 
admiir, however, in «ross eiamina»ion that 
although immediately after the murder, men 
same in from all sides and assembled 
round the dead body and enquiries were 
being made aa to who had killed the decsa'ed, 
he did not name any body. The witness 
Kheda identifies Rsbimaddi as being 
among the men who ware running away; 
bat he did not identify Rshimnddi in the 
Opart of the Committing Magistrate and 
no satisfactory explanation is forthooming 
as to why he did not. 

It is annseassary to refer in detail to 
the evidense of the other witnesses, bat it 
may be observed here that the medisal 
evidence is not oonsiateut with the theory 
that there were lat\i blowa on tbe deaeai* 
ed. That the deieased was most eraelly 
and brat-ally done to death, there oinoot 
be the slightest doubt, bat the evidence 
on resord as against tbe atonaed, taken as 
a whole, leaves room for doabt as to whether 
their eomplieity in the «rim9 has been 
proved. In these circumstances, we most 
aesept the opinion of the Jory as regards 
the six aioused whom they found not gailty. 
We assordingly direet that their bail bonds 
be cancelled and they be dijsbargod. 

As regards the aciased who wero found 
guilty by the Jury under sections 147 and 
323, read with eeotion 149, Indian Peoal 
Code, it has been oontended on their behalf 
that the learned Sessions Judge's charge 
to tbe Jary is vitiated by many anl serious 
misdirestions therein. Oar attention has 
bsen drawn to a number of points and 
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ws will proseed to examine a few of them 
bearing on ih9 question of misdirection. 
Tha acaased Beda Mandal and Rsjib Ali 
pleaded alibi. Tie lta*ned Sessions Judge 
corrscily told the Jury that the onus was 
upon the two aaeased to prove this plea 
and that it was for the Jury to cay whether 
they had saaseeded in establishing this plea. 
Bat tbe learned Sassions Judge went on 
to add that if the Jury ware of opinion 
that the two aatused had failed to establish 
this plea, then there would arise a presump* 
tion against them as to their oomplieity 
in the arim9. We think in laying dowa 
this, the learned Sessions Judge was slearly 
wroDg and that there is no authority for 
the statement that suab a presumption would 
arise in tbe event mentioned ab.ve. Then, 
again, the learned Sessions Judge speaks 
of the witness Gomor Bewa baing under 
some obligation to the aoiused Taribulla. 
We have examined the evidence of Gomor 
Bewa for ourselves and we are satisfied 
that there is no evidence on reosrd in 
support of the statement that Gomor Bewa 
was under any obligation to the aceuied, 
Taribnlla. Further ,the learned Sassions 
Judge should not, in oar opinion, have ex* 
pressed himself to the effait that had the 
oase against the accused been a got np one, 
the evidenoa would have baau of a different 
eharaeier and free from the defosts to which 
he had drawn tbe attention of the Jury, 
nor was lie entitled to say in a general 
manner of the contentions on behalf of the 
defeats that there was nothing in the 
evidenoa to support or evsn to lend a 
semblance of support to them. Tha earn* 
ming up might, with advantage, have been 
more dispassionate and theevidencs agaiust 
the individual aiaused might have tmu 
put in a less dogmatical maunar. For 
instance, the loarned S3ssion3 Jndgo has 
no doubt about the complicity of Taribulla 
in the matter”; ‘as to Taribulla's presence 
at tho occurrence there cannot possibly ba any 
doubt”; his refusal to disclose the namos of 
the offenders shows that he was nofcau honest 
or disinterested person wholly unconnected 
with tbo affair”; "the fact that Amir 
ilanahi was soon returning from the Hat 
at dusk would not in the lent detract from the 
truth of tha proseaation story ai to hi* parti- 
•ipat'on in the crime ” etc., ole. The learned 
Sessions Judge was no doubt entitled to 
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express his own opinion on the evidence 
addnesd bafore him, bat the odious to 
whish we have sailed attention were ex- 
pressad in sash a manner that it is im¬ 
possible to eay that ground for bgitimte 
complaint do rot exist. Tho Jo jge presid- 
ing at a trial by Jary mast always ba 
•arefal that be dose not nsorp the fauctions 
of the Advocate and that the evidanse in 
the ease is presented to the Jary in as 
dispassionate and impartial a manner as 
n expelled of the presiding officer. We 
are constrained to observe that the charge 
in the present tase falls short of this stand* 
ard. 

With regard to the three aomsed whom 
the Jary proposed to ionviet under section 
147 and eeotion 326 read soation 149 
it might have been neaessary to 
direct a retrial; bat, having carefully 
•onsidered the entire evidenae, we think 
that to direst a re-trial wonld serve no 
ueefnl purpose, and we, therefore, aaquit 
those three also and direot that they be 
now set at liberty and that their bail-bonds 
te disaharged. 

Tionon, J.—I agree, 

J* p « Accused acquitted . 


ALLAHABAD HIGH COURT, 
Criminal Rivision No. 699 of 1921. 

February 3, lfc22. 

Present: —Mr. Joatiee Walsh. 

MUNSHI LAL— Applicant 
versus 

EMPEROR—Op?o»iti Fartt. 

V. P. Excise Act (IV of IflIOj, ss. 3, 60—' “Import” 
meaning of—Liquor boohed but not taken delivery of — 
Offence, if complete. 

A person who sends liquor from a Native State to 
a place in the United Proviuces but does not take 
delivery of it in the United Provinces docs not 
import liquor in the United Provinces and, conse¬ 
quently, commits no offence under section 6 ) of 
the United Provinces Excise Act. [p. 184, col. 2 ] 
To “import" goods to a place means to take delivery 
of the goods inside that area, [p, la5, col, I.] 

As a general rule a convention under u section, 
which provides n penalty for a variety of acts 
done in contravention of tho Statute is bad for 


duplicity where tho section contains, a variety of 
inconsistent alternatives The conviction - ahonld 
state the act of which the accused is found guilty 
and the particular breach of the act established 
against him by his act so found [p. J84, col. 2.] 

Criminal revision agaiuet an order of the 
Seasons Jndgp, Agra. 

Mr. 0. W. Dillon , for the Applicant. 

Mr. ff. Malcomson (Assistant-Government 
Advoaate), for the Crown. 

JUDGMENT,—This is an application in 
revision against a conviction under eeotion 60 
of the U. P. Exiise Ait (IV of 1910). I 
might say at oneethat, in my opinion, (subjeit 
to suih authorities as may have been deiided 
to the contrary whiih are binding upon me 
in rartioular illustrations), as a general rule, 
a lonviition under a eeotion, whiih pro¬ 
vides a penalty for a variety of aits done 
in contravention of the Statute, is bad 
for duplioity where the section contains a 
variety of inconsistent alternatives. To 
take one simple example, in my opinion, 
to sonviit a man simply of an offeree 
under section 60 (a) would be bad for 
duplicity, beoauee it might mean a con¬ 
viction either for importing or for exporting, 
and it is impossible for a man to do 
both in the same act. Importing is deGoed 
by eeition 3 of the Act as bringing into 
the United Province?, and exporting is 
deGced as taking cut of the United Pro¬ 
vinces, and it is a physical impossibility 
for aDybcdy to do these two things by the 
same act. I say DOthiDg to discourage 
the view that a person who exports frem 
outeide the United Provinces to a ware- 
bcure inside the United Provinces of which 
be is really the proprietor or temporary 
possessor, even under a false came, is, in 
fact, committing an offence under the 
act of irr porting into the United Pro¬ 
vince?, although he is also the rersen 
who exported from outside. It is perfectly 
possible for me to send an article for 
myself from the High Court at Allahabad 
to my Chambers in LondoD, and if 1 did 
so with a dutiablo article without declara¬ 
tion, I should be guilty of importing into 
England. But it is D6cessary that the con¬ 
viction should state the act of which the 
accused is found guilty and the particular 
breach of the act established against him 
by his act so found. I, therefore, think 
that the conviction by the Magistrate in 
the Grst Court was bad, on the face of it» 
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To book liquor from Jaipur does notion- 
etitute an offenae defined in a D y of tbs 
alternate under ee.tioo 63, and the 
Magistrate baa carefully avciled consider- 
ing the alternative, which he thooght was 
somplied with. Oa this oscasno l think 
the learned Sessions Jodga has fallen, in 
.substance, into the same trap. The eentenae 
in whiih he upholds the aonvistion runs 
,as follow "The contention that the offenae 
was committed at Jaipur, if anywhere, is 
unsound, for the importation was made to 
Muttra." That is a oontradiition io terms. 
Ton aaonot import to a plaae unless you 
are the person taking delivery inside the 
area in respeit of whieh the word import’ 
is used, That is to say, to import to 
Muttra means that yon are the person 
taking the goods in the United Provinces 
at Muttra or from some other plaee in the 
United Provinaes to Muttra. Of course, a 
person who sends goods from a Native 
State i9 not doing anything of the kind. 
It matters nothing that the aatnal applica¬ 
tion before me is against the order of the 
learned Sessions Jadgs. It is quite clear 
that, on tbs fasts found, be ought to have 
quashed the original aonvietion, but I, in 
order to make the matter ilsar beyond 
donbt, amend the applieation so as to 
jnalade an application against the original 
conviction wbiah I direst to be quasbel. 
I order the recognizance of Munshi Lai to 
be disabarged, 

J. P, & W C. A. Application amended-, 

Oonticlion quaihed, 


LAHORE HIGH COURT. 
Obimimal Pktitiok No. 1031 cf 1919. 
Oitober 31,1919. 

Pretenl: —Mr. Jnetioe Sbadi Lai. 
AHMAD AND OTHERS— CONVIOIS — 
Petitionees 
virtue 

EMPEROR— Prosector— 
Respondent. 

Pinal Ood* fur a) J84Q3, u. 97, 149, 325 - Right 


oj private dejer.ee oj property—Right exceeded— Tn* 
lawful assembly- Grievous hurt. 

Accused, six in number, caused grievous hurt to 
a person, while acting in the exercise of the right 
of private defence of property. It was found that 
they bad exceeded that right: 

Held, It ■ that it could not be held that all tte 
accused constituted an unlawful assembly ; 

(2) that the ouly person who could bo convicted 
was the one who actually caused the grievous hurt. 

Petition for revision, under seoi ion 439 of 
the Ciiminal Procedure Ccdp, 1898, against 
the order of the Sessions Judge, Lyallpur, 
dated the 26th June 1919, aonBrming that 
of the Magistrate, First Class, Lyallpur, 
dated the 2nd June 1919. 


Dr. Muhammad Iqbal, for the Petitioners. 

Mr. D, 0. Ralli, for the Government Ad. 
vosate, for the Respondent. 

JUDGMENT.—The learned Sessions 
Judge Bnds that the somplainaDt’s party 
:had no right to eeiza the sattle of the 
accused after the settle had left the field, 
and that the aseosed were, soneequently, 
entitled to the right of private defence of 
property. But the learned Jndge holds that 
the aoansed exceeded their right of private 
defense. Now, on these findings it cannot 
be held that all the asoneed sonetitnted an 
unlawful assembly, and the only person who 
oan te convicted is tbe CDe who actually 
iidieted the mortal wound cn Mian Khan 
and thee exceeded his right of private defence, 
tide Mihan Singh v. Emperor (1). The evi¬ 
dence shows (hat that person was Ahmi. 

In view of the findings of the lower 
Appellate Court referred to above, I am 
constrained to hold that no person other 
than Ahmi can be held to be gcilly. I 
accordingly accept the application for revision 
and aeqnit all the petitioner, except Ahmi, 
whose ooDviotion is altered to one under 
section 325, Indian Penal Code. The sentence 
imposed upon him by the Oonrtc below is 
upheld, 


i. s. 


ffflcmon partly accepted. 
(1) £0 Ind. Cas. 052; £6 P. R. 1914 0; 0 t p w 
R 1014 Cr.i 16 Cr. L, J. 60; 84 P. L. R, 1916. 
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OCDH JUDICIAL COMMISSIONER'S 

COURT. 

Crim!ral Rt vision No. 116 op 1921. 

November 22, 1921. 

Present -.—Pandit Kanbaiya La!, J. C, 
SANT SAHAI — Acc.'9rd—Appl c.nt 

terms 

LACHMAN bINGH— Complainant — 
Opposite Partt. 

C> i initial Procedure Code (Act V of I848>, 137 

— Public nuisance—Property, bur to 6.> dealt uith 
—Enquiry obligatory— Magistrate, duty of. 

No man can »o permitted to deal with his prop, 
erty in such a way as to cause public nuisance 
to others. 

In cases of public nuisance au enquiry is obliga¬ 
tory and the Magistrate cannot make his conditional 
order absolute without taking such evidence as 
the parties may adduce as in a summons case. 

Application against an order of the Dis■ 
triet Magistrate, Fyzibad, dated the 3'Jth Sep¬ 
tember 1:21, tonBrmiog order of the Magis- 
trate, First Glass, Fjzabad, dated 23tb Augast 
1921, 

Messrs. A. P, Sen and Sfa'iendra Deo 
Parma, lor the Applicant. 

Mr. Niamit Dllah, lor the Opposite Party. 

JUDGMENT.—The applicant has been 
ordered to remove a Band or dam, sonstrutted 
by bim to obstrait the fljwof water of a 
•bannel or stream, whitb fbwe from the east 
and rnns tbrongb the villages Muhammad- 
pur and Makuiya. The aomplainant is tbe 
Zemindar of the village Muhammadpor. 
The applicant i9 one of the to sharers of 
tbe village Makoiya The allegation of the 
oomplaioant was that the dim bad besn 
now ly constructed iD Aogast lavt and had 
tbe eldest of fl jodiog the Gelds eitoated 
adjaceot to tbe opper part of the sbannel 
or stream and irjniicg Ite sreps 
standing there, He applied for the abate¬ 
ment of the DoisaDse. The applicant 
opposed the eomplaint and alleged that the 
dam existed from some time. Ho did not 
state when it was constructed. He a’s) 
raid that it taosed no tnisanse to the 
oomplaioant or to any other person, oultivat- 
ing tbe land adjioent to the ahacnel. 
The Trying Magistrate direated one cf tbe 
Subordinate Magistrates, namely, the Tahml- 
dar cf Tando, to make an enquiry. His 
rerort was that the dam bad been newly 
•onstruaUd and that ite efftot was that 


the land on the west tide of the channel was 
fl sided for miles and tbe arops standing 
thereon had suffered. 

It is not denied that the dam was sou- 
strutted by the applicant on his o*n land- 
but as pointed oat in Emperor y. Bh.ron 
Pathak (l) and Jagan Nat i v. Ohandrika 
Prasad (2), no mao san be permitted to 
deal with his pnpsrty in snob a way as 
to aause publis nuiaaoce to others. The 
matter, therefore, merited enquiry. T,ie 
report of the Subordinate Magistrate was 
adverae ti the applicant; but it wa> opan 
to tha applicant to show that the dau 
was old and that no in j ary or nuisama 
was paused by it. It d;ei not appeir 
whether the oomptainaat offered to produsa 
any evidence to show th it theobr-truitnn was 
ns v or whether any opportunity was given to 
the applicant at the time to prove that it wa 9 
not so. 


S-clion 137 of tbe Code of Crimioal Pr> 
•edu-e requires that if the opposite party 
appears and shows oiuse against the order, 
the Magistrate shall take ovidence in the 
matt9r as in a summonr-oaee. The learned 
Magistrate failed to determioe whether the 
dam was new or old. Hs considered it 
saffisient for hia purposes to eay, on the 
strength cf the report of the Subordinate 
Magistrate, that there bad baen an obstruc- 
tioo and that the trope were being damaged. 
That was not, however, sotBoient. Hs does 
not say that no evidence wia offered. In 
Srinath Boy v. Ainadli Ralltr (31 it wis 
held that an enquiry ia sash a oise wn 
obligatory. Maha Dii Solaihiv Tilik, In 
the maV.tr of the pilition if (►) and Bingu 
v. E nptror (5) it was similarly held that a 
M.gistrate oinnot make his tonditional order 
absolute without taking Rash evidence as 
the parties might adduse as in a summons- 
else. The tompUioaot has to start proceed¬ 
ings by adducing evidence and then the 
party showing oause may proceed with 
hie own evident, if so advised. The essi 


(1‘ 13 Iml- Can 931; 31 A. 315; 9 A L. J. 355j 
13 Cr L. J. 183. 

(2) 54 Ind Ca? 407; 6 0. L. J. 016; 2i Cr. L. J. 
55 

0) 24 C. 395 1 C. W. K. 2i7i 12 Ind. Dec (v. *.) 
9-V. 

(4) II B 375* C Ini. Dec. fx s * 2l\ 

;6» 3 Ind. Cas. 482; 31 A. 453, 0 A. L J. 685; 10 
Cr. L. J. 2->7t 
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tnnil, therefore, be sent ba.k for further 

^Tbe*application ia anordingly allowed and 
the order of the 25th August 192 i set 
aeide. Toe ease will be sent ba*k with a 
d{ m tion that it Bhonld be diepoeed of after 
taking eueb evidenee ai tbe parties may 
addoie in the manner directed by law. As 
the Trying Magistrate has already expressed 
an opinion adverse to the applicant, the Dis¬ 
trict Magistrate is direoted to transfer the 
iaae to the Court of some other Magistrate 
Hubordinate to him sompetent to try the 


same. 
J. P. 


Revision accepted. 


LAHORE HIGH COURT. 

Crimimai. Appkal No. 793 cp 1921. 

Deiember 6,1921. 

Present: —Mr, Justiae Sao»t Smith 
and Mr. Justiae Abdul Qidir, 
SUNDAR SINGH—OoNVior— 
Appellant 
virtue 

EMPEROR - Riapospckt. 

Murder-Production of ornaments belonging to 
de:eased person—Presumption—Circumstantial cin- 
denes-Criminal Procedure Code (Act V of IMS) t s. 
172 (2)—Police diaries , use of. 

Tho fact that shortly after a murder a person is 
found to bo in possession of ornaments belonging 
to the murdered person, creates a vory grave 
suspicion that ho was concerned in the murder, 
ip. ltti>,col.2] 

* Where, however, the ornaments are not produoed 
until nearly two months aftor the murder, during 
most of which poriod the accused was detained by 
the Polioo, and any one could havo placed the 
ornaments where they were found, tho suspicion is 
not nearly so strong [p. ISO, col. 2.] 

In order to justify an inference of guilt, tho 
inoulpatory facts must bo incompatible with the 
innooence of the aocusod, and incapable of explana¬ 
tion upon any other reasonable hypothesis than 
that of his guilt This is said to be the fanda- 
montal rule, and to be experimintuin crude , by 
which the relevancy and effooc of circumstantial 
evidence should be estimated, [p. 191, col 1.] 
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Under section 17>, sub-section (2) of the Criminal 
Procedure Code any Criminal Court may send for 
the Police diaries of a case under inquiry or trial 
in such Court, and may use such diaries, to aid it 
in euch inquiry or trial but it is not open to a (. oult 
to uso tbe zimnit as evidence iu the case tor the 
purpose of corroborating the statements of witnesses 
made before it. [p. 191, col. 2.] 

Appeal from order of the Sessions 
Judge, Gnjranwala, dated tbe 24th 
August 1921. 

Dr. Gokai Chand Harctig, for the Appellant. 

D6wan RJulanda flam, B, S , (Publi* 
Proseentor), for tbe Respondent, 

JUDGMENT.— Sunder Singh has been 
•onvioted by tbe SeEsions Judge of Gujran* 
wala of tbe mutder of Musammat Kesro 
in the Town of Gujrauwala cn or abont tbe 
2nd or 3rd of April 1921, and hae been 
eenteoaid to death. He bae appealed to 
this Court through Dr. Narang, Advoaate, 
and tbe Pnblio Prosecutor baa appeared 
to argne the aaee on behalf of the Crown. 
Tke ease is also before na for aonfirma* 
tion cf tke sentenae under eeaticn 374, 
Criminal Proaedore Code. 

Bandar Singh belongs to tbe village 
of Wanianwala, three or fonr miles from 
Gnjranwala, where Huiammat Keero lived. 
Muismmit Ram Piyari, P, W. No. 2, ie the 
daughter of Musammat Keero, and is married 
to Guranditte, P. W. No. 12, of Mantarwali. 
She was married abont three yeara ago, 
but Musammat Ketro liked her to live near 
her, and Guranditta aaeordingly bought her 
a koute near that of Musammat Keero in 
Gnjranwala. In tbe month of Ohet last 
Muiammat Ram Piyari was staying at 
Gajranwala, but in aonsequenae of a post* 
said, Exhibit P. N,, page 4 of tbe paper* 
bock, sent to him by Mtuammai Keero, 
be tame to Gnjranwala on tbe 2nd of 
April and took his wife away with him 
to hia own village. On the evening of 
(he 4th April the report, Exhibit P. B, 
page 2 of tbe paper-book, waa made at 
the Sadr Polioe SiatioD, Gnjranwala, by 
Faqir Chand, P. W, No. 27, a neighbour of 
Musammat Keero, in whieh it waa stated 
that eke was a woman of bad aharaater 
and cf qnarrelBome nature, that her house 
had nob keen looked from onteide for tbe last 
two days and that ainae the previous day 
the had not been seen going into or 
•ozningl cut;.of the home, Id order that 
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she might Dot implicate some of the 
residents of mohalla i n case any property 
wa ' stolen he thought it advisable to make 
a report at the Polite Station. Uoon this 
Q'.zr Morad Al\ Sub-Inspecter Polioe, 
P. W. No. 4, went to the spot along with 
others and going into Muiimm'it Kesro’a 
bonse found her lying dead in one of the 
rooms with wounds on her head and blood 
lying about. A rambi and a loki were 
found lying near the body, and there ware 
signs as if the floor had been dug up in 
one place. On the morning of the 5th of 
April Muiaromn/ Hokum Dsvi, a neighbour 
of Musammat Kesrr, P. W. No. 16, told the 
Sub-lDspestor that on Saturday, the day 
on which ilusammot Ram Piyari had left 
Gnjranwala, she saw Sondar Singh, appel- 
lant, sitting with the deoeaeed at about 
6UDeet, Sundar Singh was accordingly sent 
for aDd on the 9th of April he was 
brought to Gujranwala by Miran Bakhsb, 
•onetable, P, W. No. iO. He found him near 
bis village. The evidenee of tbe aonstables, 
if any, who previously weDt to the appel- 
lam’s village and failed to fiod him, has 
not beeD brought on to the reoord. Oa 
the atb of April the ku’ta and chuddar 
worn by Sundar Singh were removed from 
bis person, a9 the Sub-Inspeolor considered 
that there were euspicious stairs on them. 
These were sent to the Imperial Serologiat 
in Caloutta, whose report, page 9 of the 
paper book, shows that some minute blood- 
aiaics were found on the kurti, but they 
were so small that their origin aould no 1 , 
be determined, and that the chaddar vas 
not blood stained. Daring the investiga¬ 
tion wbiah followed, most of the wituesses 
for the prosecution were examined, but 
the Sub-Inspeotor did not aonsider the 
evidenee sufficient to warrant tbe formal 
arrest of tbe appellant. Oa the 29th of 
May Wir SiDgh and MaDgal Singh, who 
are said to have some aooneetion with 
the appellant but who have not been pro- 
duaed as witnesses either by tbe prosecu¬ 
tion or the defence, appeared in Gajran- 
wala, and are said to have offered a bribe 
of Ro. 960 to tho Sub Inspector to induce 
him to let Sundar Singh go Tbe Sub- 
Inspector refused to aicept this bribe and 
threatened to bring a aa3e against MaDgal 
Singh and Wir fc'ingb. Upon this they 
are said to have taken ooansel with Sundar 
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Singh who after one or two hours agreed 
to produce the ornaments of the murdered 
woman, which he said wers buried at his 
well. The Poliae, along with Obaudhri 
Mai Raj, Mehtab Singh, Mania Bakbsh 
and Bata Singh, P. VV. Nos. 21-24, then 
took Sundar Singh to his village, Sandar 
S.ngh is said to have led them to his well 
and to have had some bhuta removed 
from a khota there and to have told the 
Police to dig up the ground in one 
earner. This was done and three gold 
ornaments, Exhibits P.l—P.3, are said 
to have been found buried there. There 
is ample evidence, wbiah is not seriously 
contested by Counsel for the defence, to 
show that these ornaments did belong 
to Munmmat Kssro. This evidence con¬ 
sists of the statement of Harnam SiDgh, 
P- W. No. 9, the goldsmith, who made 
them, together with entries in his 
bahi and io a copy book, Exhibit P-4, 
belonging to the deceased. Their weights 
actually correspond to the weights entered 
in these books and they have also been 
identified by Uunmmit Rim Piyari and hsr 
husband. 

Toe evidence against the appellant is 
purely circumstantial. At page 35 of the 
paper book io bis judgment the learned 
Sessions Judge says that he finds Sundar 
Singh guiity, because it is proved against 
biro, 

(1) that he was with the deceased on 
tbe evening before the murder; 

(2) that his mistress Alutimmal Santi 
found blood-stains od his shirt and loin 
doth on tbe night, which was presumably 
the night of the murder, and that he 
washed the blood-stained slothes next 
morning ; 

(3) that there were spots on bis shirt 
when he appeared before the Police and 
that these spots were found by the Im¬ 
perial Serologist to be remnants of bloodi 
stabs j 

(4) that the toki with whiah the de¬ 
ceased had beon assassinated was found to 
be his, and 

(5) that he produced certain ornaments 
which belonged to the deceased. 

There is ample evidence on tbe record 
of Garanditta, the deceased’s son in-law, 
amongst others, whiah shows that Mutan* 
mat Kesi’o was a woman of bad character 


INDIAN CASES. 


VoL LXVI] 

BONDAR SIIOB V. 1HPIROR. 

and that Bhe had numerous lovers who 
naed to visit her, inelnding Snndar Singh, 
the appellant. Snndar Singh, Jt ia said, 
need to visit her every 10 or 12 days. 
The evidenie of Mtuammat Ram Piyari 
shows that he visited her two or three days 
before the 2nd of April, on wbiih date 
she left with her haabind for hia village. 
Muwmmat R»m Piyari has stated that 
Snndar Singh made an improper proposal 
to herself, but that she refused to have 
anything to do with him, and told her 
mother what he had eaid. Her mother 
was annoyed with him on this aseonnt 
and reproaahei him. There does not 
appear, however, to have been any 
serious quarrel batween Mutammat Kearoand 
Snndar Siogh, though it is possible that he 
may have resented wh*t she said to him. 
Mtuammat Hukara Devi, P. W, No. 16, has 
given slew evidenie to the effest that 
she saw Snndar Singh in the home of the 
deaeased on the evening of Saturday the 2nd 
of April. The Civil SnrgeoD, Captain Deeka, 
examined the dead body soma time on the 
5th of April and has deposed that at least 
48 boars had elapsed between the time of 
death and hia examination of the body. It, 
therefore, appears probable that the mnrder 
was eommitted either on the night between 
the 2nd and 3rd of April or some time on 
the 3rd of April. Nearer than this it is 
impossible to fix the time of death. We 
agree with the learned Sessions Judge that 
the appellant was with the deseaaed on the 
evening before the mnrder, but whether the 
mnrder was sommitted daring the night or 
on the following day it ie impossible to say. 

With regard to the eesond point relied 
npon by the learned Sessions Judge we have 
the evidenie of Mtuammat Saoti, P. W, No. 
10. This woman has a history of her own,. 
as stated by the Sessions Judge in hie jndg- 
meat, page 35, line 21 of the paper-book, 
She.is sertainly not a woman of good eharae- 
ter, bsjatjse she admitted that she was with 
shild in eonseqaeoae of inleraourse with 
Hamm Singh, the nephew of her baeband, 
Alter the death of her husband Libhn she 
lived some time with Teja Singh and subse¬ 
quently with Sumiar Singh without marry* 
*W either of them. The learned Sessions 
Judge has relied upon her identifieatioo of 
the tflka found naar the dead body of 
Hmmmait ifcaro as belonging to Sunder 
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Singh. Her evidenee on this point is that 
Snndar Singh nsed to shop fodder with 
this toka, but sho said that it was Dover 
brought to the house but always remained at 
Sana’ar Singh’s well. She also stated that 
the only oesasion on whiah she went to 
the well was on the day after Snndar Singh 
had returned with his clothes blood-stained. 
In other words, ehe meant to BBy that 6fce 
saw the toka at the well od some day after 
the mnrder had been sommitted, bat before 
the appellant bad been arrested. This is 
qnite impossible besanse the toka was found 
in the honse of the deaeased when the Poliae 
went there on the evening of the 4th of 
April. Musammat Santi may have purposely 
iDtrodnaed eonfueion into her evidenee abont 
this tcka. Bnt we muet taka her evidenee , 
as it stands and, nnder the airanmstanaes, it 
is obvionely impossible to rely npon hsr 
identifieation of this toka. It aho appears 
from her statement made before the Com* 
mitting Magistrate, with whiah she was eon- 
fronted in the Sessions Court, that she 
admitted staying with Mtuammat Bam 
Piyari in Qnjranwala while the ease was 
nnder investigation. She tried to deny this 
at the trial, whiah again shows that she is 
not a very reliable witness. On the whole,, 
we think it would be extremely unsafe to 
rely uppn her evidence or aDy portion of it. 

As to the third point relied upon by the 
learned Sessions Judge, we no doubt have, 
the report of the Imperial Serologiat whiah 
shows that the appellant's shirt was blood-. 
stained, hot the blood stains were extremely 
small, so small that it was impossible to 
determine their origin, A Zsmindar often 
gets blood-stains on his olothes and the 
presense of these minnte blood stains ia 
quite unimportant. , 

The foaith point relied upon by the 
learned Sessions Jndge, namely, the identifl- 
eation of the toka has been already dealt 
with. Mtuammat Santi'a evidenee abont it 
is qnite unreliable and twq other witnesses, 
P. W. Nos. 5 and 6, who were produaed to 
identify it failed to do so.. 

We now some to the fifth point, namely, 
that the appellant produaed eertain orna¬ 
ments belonging to the deaeased. In this eon- 
neation, first of all,, we have the evidenee of 
the Sqb Inspeetor and the P.W. Nos. 21-24 aa 
to the offer of bribe by Wir Singh and-tying*. 
Singh to the Sub-Inepeator in 
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Ram Piyari's boose in Gujranwala on the 
29th of May. P. W. No. 21 Cbaodhri Mol 
Raj. is a Polise Zaildar, Mehtab Singh, 
P. W. No. 22, is a Svfeipoih, Maala Bakbsb 
P. W. No. 23, is a leather merchant, and 
Bota Singb, P. W. No. 24, i9 a Z lildar. We 
find it impossible to rejest the evidense of 
there men that a bribe was offered in the 
way dessribed. Dr. Narang says that his 
ins^rostiocs are that the money was brought 
to Gojranwala in order that Coonsol might 
be engaged for the defense of Sondar Singb. 
Wir Singb and Mangal Singh, however, did 
not some forward to testify to this and 
there is no evidsnse at all in support of 
the §*ory. We bold that the bribe was 
offered, but this does not lead to any infer- 
ense that Sundar Singh has sommitted the 
murder. He had been in the snstody of the 
Polise, though not formally arrested, sinse 
the 2th of April, and it may well be that 
Wir Singh and Mangal Singh offered the 
money in order to get him out of their 
slutsbes. The fast, however, that the 
bribe was offered to the Sub-Inspestor gave 
bim a lever, by wbish be eould bring pres* 
sure to bear upon Sundar Singh. We, there¬ 
fore. believe the evidense that Wir Singh 
and Mangal Singh, the appellant, and per¬ 
haps Mol Raj laid their heads together, 
and that it was decided that esrtain orna¬ 
ments should be prodused with the objest 
of satisfying the Snb Inspestor. P. W. Nos. 
21,22 and 23 eay that after Sundar Singh 
and others had talked together, Sundar 
Sirgh said that he would produse the prop¬ 
erty, if no prootediogs were taken against 
Mangal Singh and Wir Singh. Bata Singb, 
P. W, No. 24, on the other band, says—see 
pege 23, line 2 d of the paper-book ‘ they 
talked aside for a long time, that if, 
for about an boor. Then Obandhri Mol 
Raj same and whispered something into 
the ear of the Sub-Inspestor. Then two 
tumlumi were brought and we all drove off 
in the tumlumi. We were not told where to 
we were goiDg and for what purpose. I 
enquired from the Thanedor where we bad 
to go. He said be had to go to the well of 
the asoused. So we went to bis well.” 
There is thne a dissrepansy between the 
btatement of Buta Singh and those of the 
other witnesses as to what was said before 
they set off to the appellant’s well. When 
ih» y get to the well tbo appellant io said 
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to hivesearshed the persons of the Sab- 
Inspestor and of the Polise eonstable, who 
then went into the f.otha and dug the plase 
pointed out by Sundar Singb, from whith 
three gold ornaments of the deceased were 
found. Dr. Narang has argued that if the 
appellant admitted his possession of the 
ornaments and voluntarily took the Polise 
to the kotha where tb9y were bidden and 
himself pointed out the exact spot, it is 
rather snrions that he should have insisted 
on searshiog the persons of the Sab-Inipestor 
and (be eonstable before they went in to 
dig np the orjaments. He also nrges that 
it i9 nnusnal for a Sub-Inspsstor himself 
to dig np property from the plase pointed 
oat by an aesused person. We are disposed 
to agree with Counsel on both these points. 
We do not understand why the appellant 
sbonld have bsen eo anxious to searsh the 
Polise Offieers before they went in to dig the 
ornaments ont of the hiding plase where 
they had been sonsealed, and wbish the 
appellant bad himself pointed out. At the 
eame time, we are not disposed to rejest 
altogether the evidense of the witnesses, 
who appear to ns to be reliable persons. 
Mania Bakbeb, P. W. No. 23, is no doubt 
an nndissbarged insolvent, but there is 
nothing against P. W. Nos. 21, 22 and 
24, exsept that they are persons who usually 
efs'st the Polise in investigations. Now, 
there ean be no donbt that if a person is 
found shortly after a murder in possession 
of ornaments belonging to tbs murdered 
person, a very grave suspicion must rest 
upon bim that be was eonierned in the 
murder. WbeD, as in this sase, the orna¬ 
ments were not prodnsed until nearly two 
months after the murder the suspicion is 
not nearly so strong, especially as during 
most of that period appellant was detained 
by the Polise and in his absense some one 
else soold have plased ibe ornaments where 
they were found. The sesond, third and 
fourth points relied upon by the learned 
Sessions Judge are not established, in oar 
opinion, as we have already shown. There 
remains, therefore, the fast that Sundar 
Singh was one of the lovers of Muiammat 
Kesro that he had some sanse to be annoyed 
with her, and that he was seen in ber 
bouse on the evening of the 2nd of April, 
probably within 24 hours of the time when 
she wa9 murdered, We also baye the 
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evidence about his prcduoticn of tbs orna¬ 
ments belonging to tbe dead women some 
eight weeks later. Dr. NaraDg nrgee that, 
even if it be true that these ornaments were 
in the possession of the appellant and that 
he gave information wbioh led to their 
prodoetioD, still these fatfe are not ineom- 
patible with bis innocence. In Will* on 
OiraometaDiial Evidenae, ( th Edition, 
Chapter VI, rule 4, at page 3ll, ia ae 
follow#;— 

"In order to jnslify tbe inferenae of guilt, 
tbe inculpatory fasts cua^t be insoropatible 
with tbe inDcoecae of tbe auneed, and 
incapable of explanation upon any other 
reasonable hypothesis than that of hie goilt. 
This ia said to be the fnndamental rule, and 
to be (xptrimentum eruc-i, by whiah the 
relevansy and effest of aiiaumetantial evi¬ 
dence most be estimated.” 

Dr. NaraDg argues that it ia quite possible 
that Snndar Singh stole these ornaments 
two or throe days before the murder and 
that up till the time of her death Muiammat 
Kearo did not discover that tbey.were miss¬ 
ing. bbe had many lovers and even if she 
had discovered (heir lota SuDdar Singh 
might very well have thought that she aonld 
not fasten tbe theft npon him beaauae aDy 
one of her lovers might have robbed her. 
We think there i# seme foree in these 
arguments. It is oertoinly not a wholly 
unreasonable theory. We have sarefolly 
•onaidered all the evidence upon the reaerd 
and even assuming the first and fifth 
points relied upon by tbe Sessions Judge 
as established we are Lot satisfied that they 
are incompatible with the innoaenae cf the 
aoaueed, end inaapable of explanation 
upon any other reasonable hypothesis thaD 
that of his guilt. There is aertainly a very 
strorg suspieion against him, but we do 
not think it aonld be safe, under the airanm- 
Blanaes, to aonviat him. 

Before we alose this judgment vre wish 
to point out to the learned Sessions Judge 
that he appears to have used tbe Poliae 
diaries in an improper manner. In his 
jq ament, see page 34, line 37 of tbe paper- 
book, he eaye in regard to Muiammat Bam 
Piyaris evidense, "i have tested her 
evidense by aomparing it with the Poliae 
. >'■ undoubtedly trne on the follow¬ 

ing point, 1* This shows that the learned 
IJeepiGna Jad$e belioyes the eyidemo of 
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Mu-ammat Ram Piyari, besanieit agrees with 
several entries in the Poliae timrtii. Seation 
172, sub eeetion (2)of the Criminal Proaednre 
Cede lays down that aDy Criminal Court 
may send for the Polise dieries of a sate 
under inquiry or trial id 6Uih Court, and 
may use snsh diaries, not as evidense in the 
iaee, but to aid it in snsh inquiry or trial 
Tbe learned Sessions Judge has in this sase 
undoubtedly need tbe eimnit as evidense, 
whish was not a proper 06 e to make of 
them. For the reasons already given, we 
aseept tbe appeal and, setting aside tbe 
oonvistion and senteDse parsed on Snndar 
Singh, we soquit him, and direst that 
be may be released from austody. 
z. K. 

Appeal aectpted, 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Cbimtnal RiPOKr No. 157 of 1920. 

Desember 20, 1920. 

Pretent Mr. Kennedy, J. 0. and, 

Mr. MadgaoDkar, A. J. 0. 

EMPEROR— Applicant 
ter tut 

SUKHAL'ING— Opponibt. 

Criminal Procedure Code (Act V of 1893^, sr. 123, 
£97— Detention in prison—Failure to give security - 
Subsequent sentencc 9 xchether can be otdered to run 
after expiry of period of detention 

An order detaining a pereou In prison uudor 
section 123, Criminal Procedure Code, nntil he gives 
security ia not a sentence, of imprisonment and, 
therefore, section 397 of the Criminal Procedure 
Code does not authorise a Magistrate to direct 
that a subsequent sentence should take effect on 
the expiry of tho previous detention, [p. 192, col. 1] 
% 

Mr. T, Q, Elphimton, Public Prosesutor 
for Sind, for the Crown, 

JUDGMENT. 

Kimmxdt, J. 0.—In this sase the First 
Claes Magistrate of Nausbahro ordered one 
Sakbalsing to give security for good behavi¬ 
our. On his failing to do so, he directed 
him to be detained in rigorous imprison¬ 
ment for twelve months under seotion 123 
npl«83 he furnished security. Sukhaliiog 
did not famish seoarity bat, on tbe eontrary, 
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excaped from custody and ran away. He 
was ultimately arrested and was trie! for 
escaping from lawful custody and sentenced 
to thre3 months’ rigorous imprisonment 
under seotion 225B, Indian Penal Code, the 
Magistrate directing that the sentence of 
three months should take effect on the 
expiry of the period for whiah aoiused 
was detained under Chapter VIII, tie,, 12 
months or till he, within that time, furnished 
security. 

The Magistrate, on further consideration, 
found this o:der to be irregular and has 
now referred the matter here. It appears 
on the authority of the oi c es sited from 
this Court, as also in Bombay and other 
High Courts of India, that the order detain¬ 
ing a person who has failed to furnish 
sesurity under Chapter VIIl is not a sentenae 
of imprisonment and, therefore, ssotion 397 
of the Criminal Prooednre Code does 
not authorise a Magistrate to direst 
that the subsequent sentenae should take 
effeat on the expiry of the previous deten¬ 
tion under Chapter VIII. The Allahabad 
High Court, it is true, has held a con¬ 
trary view, vie., that suah detention was a 
substantative sentenae of imprieonment, 
it is not neaessary for ns to express aoy 
opinion as to this sase, as we are bound 
by the rulings of our own Court, whiah are 
in accordance with the Bombay High 
Court rulings, and, therefore, this order of 
the F.rst Class Magistrate is, as be himeelf 
points out, wrong. We, therefore, set aside 
so mush of the order as directs that the 
sentenae under Beation 225B of three 
months’ rigorous imprisonment should take 
effest on expiry of the period that the aoaused 
is detained under sestion 12 i, Criminal 
Prosedure Code, and direat that the 
sentenae should take effest from the date 
of judgment. 

MadiHOnkar, A. J. C.— I sonsur. In Emperor 
V. Pandhi (1) this Court held that a person 
sommitted to a prison or detained in prison 
under sestion 12S of the Code of Criminal 
Prosedure until he gives sesurity is not 
undergoing a sentenos of imprisonment 
within the meaning of sestion 397 of that 
Code, and the view, though opposed to the 
desisiou of the Allahabad High Court in 

(1) 4 lnd. C&8, 603j 3 S. L. R, 114; 11 Or. L. J« 


Emperor v. Tula Khan (2), is in aasordanse 
with the view of the Bombay High Court iu 
Enperor v. Piihnu balkrishna Bam (3) of the 
Madras High Court in Jojhi Kannigan v. 
Enperor (4) and of the Punjab High 
Court in Queen-Empresi v, Diwin Ohand (5). 
J. P. 

Order partly let aiiie, 

(2) 30 A. 334; A. W. N. (1603) 133; 6 A. L. J. 
318; 7 Cr. L. J. 427. 

(3) 17 lnd. Cas. 765; 37 B. 17S; 14 Bom. L. B. 935; 
1 Bom Cr. Cas. 209; 13 Cr, L. J. 819. 

(4) 31 M. 515; 4 M L. T. 223; 8 Cr. L. J. 402. 

(5) 14 P. K. 1835 Cr. 


BOMBAY HIGH COURT. 

Criminal Application No. 333 op 1921, 
Deaember 7, 1921. 

Frcient ;—Sir Norman Maeleod, Kt., 
Chief Justiee and Mr. Justios Shab. 

SUJATALLI NYAMATALLI— 
Accused 
venue 

EMPEROR— Opposite Partt. 

Penal Code (Act 1IV of 1660), s. 147-Biof- 
Unlairful assembly-Leader ofyany, liability of, 

A conviction uuder section 147 of the Penal 
Code of tho leader of a gang whoso common object 
is to assault passers-by, is not illegal. 

Criminal applisation from oonviation and 
sentenee passed by the Asting Sesond Presi¬ 
dency Magistrate, Bombay, 

Mr. A. D. Janoi, for the Accused. 

Mr. S. S. Patkar, Government Pleader, for 
the Crcwn. 

JUDGMENT,—We do not see any reason 
to interfere with the decision of the learned 
Magistrate. The assused was oonvisted of 
rioting under ssetion 147 of the Indian Penal 
Code. On the evidense.it is clear that there 
was an unlawful assembly and, on the 
evidence, the Magistrate was satisfied that 
the acouaed was the leader of the gang whose 
common object was to assault the passers-by. 
Rale discharged. 

w. 0. A. 

flute diteharged, 
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PRIVY COUNCIL. 

Appeal PROM T.iE P.THa HiO d Copst. 
(Dfliember 2,1921. 

Present: — Lord Baskmaster, Lord Carson, 
Sir John Edge and Sir Lawrense Jeokios. 
Uunmnat SASIMANGHOWDHUSAltf 
Ahu gthibs—Appellanti 
versus 

SHIB NARAYAtf OHOWDHURY 

AMD OTHSR1—Re 'POMDSMT8. 

Hindu Lain-Will—Did* to widow—Construction 
—“Full proprietary rights"—Eitalc taken by widow 
—Alienation-Validity -''Malik, 1 ' meaning of—Words 
in Will, construction of. 

A Hiod'j governed by the MitUila School of Hindu 
Law made a Will by which he directed that, after his 
death, his widows shall be heirs to all bis immoveable 
properties and shall, in everyway, uscrcis) full power 
and all proprietary rights over all the moveable and 
immoveable properties: 

, f * cld < that l| ie widows took au abjolute estate with 
fall powers of alienation, [p. 19*. col. I.] 

U is aJways dangerous lo construe the words of 
one Will by the construction of more or less similar 
wordiin a different Will, which was adopted by a 
Oonrt in another case. [p. 1H5, col. 2.] 

The term “malik", when used in a Will or other 
doenment as descriptive of the position which a 
devisee or donee is intended to hold, means an owner 
possessed of full proprietary rights, including a full 
fight of allegation, unless there is something in the 
context or in the surrounding circumstances to 
that such full proprietary lights were not 
intended to be conferred, [p. Im 7, col. 2 .] 

T|ho meaning of every word in an Indian Will 

&*«* upon the setli °V which it is 
placed, the subject to which it is related, and the 

S£? a th f 0 teSt “ t0r f ? 0m whioh ' lt raa y receive its 
true shade of meaning [p. 197, col. 2 .] 

Appeal from a deiree and judgment of the 
Batna Htgh Oonrt, reported a 3 39 Ind, Oae., 

T :» ****'** deeree of the Subordinate 
Jaaqe t Darbbanga, 

_ FACTS.—The respondents, as the rever- 
flionera of one Bi.heha Ohowdhory, sued for 
Meelaratwn that «ert»in alienatione made 
by tba first. appellant, widow of Basbeha 
unowdbury, are inoperative beyond her life, 
ihe subjeit matter of the alienations was 
Partly inherited by the first appsllant from' 
bar husband and partly her own aeqaiaitione . 
of savings from ineome of her husband's 
J r ° p8rt ?‘ S* ®PPallant8 pleaded that, 

under the Will of Bieheha Ohowdhury, the 

first appellent acquired abiolute estate whiab 

and ftHenate * Tfae Ttiftl Jad W 

and the High Court, on appeal, held that 

Iba widows took merely a Hludu widow’s 

d8 "1 3j th9 r »PWfeot’B Quit. 

«#oo8 tbiBjftppai, 

13 


Messrs. Ds Qruylher, E. 0.. and Sen, fo r 
the Appellants.—Uader the Will, the widow s 
acquired an abiolute estate. Thera i s 
nothing in tbeaontext to eat dawn the effes* 
of the expressions used. The faet that the 
devisee is the widow is immaterial. Surah 
mini v. Rabi Nath 0/ha (l), Fateh Ohmd 
V. Rup Ohand (2), Moulvie Mahomfd 
Shumool hooia v. £&swuknm (3), Ama- 
rendra Nath Bose v. Shuraihany Dasi (4), 
Sum Ohanira v. Lilit Mohan Dutta (5). Under 
the Mithila Sehool of Hindu Law, the widows 
io any ease have absolute estate in the move¬ 
ables. The Will also gav9 the devisees power 
of alienation daring life and this is suffisient 
to dispose of the present diepate. 

Mr. Dube, for the Rsspondent*.—Ths Will 
gives the widow rights as “ heira"; they 
• \onot take more than a widow's estate, 

If it wae intended that they should have 
greater powers, it would hava b9an oxpras 38 d 
without any ambiguity. The usa of the 
word "malikiyat" as meaning "malik," is nni 
eonilujive. Monloie Idaho-ms i Shumsool U)oda 
v. Shewuhran (3), Skib Lakthin BJiatat v. 
Srimiti Tarangini Diti (6), J in \i v. Bhairun 
(7). 

Mr. De Qruythe', K. 0 , replied. 

JUDGMENT. 

Sia Johk Eooi.—The suit in whish this 
appaal has arisen was brought oa thelith 
August 1912 in the Court of the Sib- 
ordinate Judge of Dirbbanga, ia Bahar, by 
the plaintiffs, who are the presumptive 
reveraionera of Baohsha Chowdhury, deseas- 
el, who in his lifetime was a landholder in 
and a resident of Mouzih Sahhankarpur 
in Tirhoot. Basheha Ohowdhury died in 
lc'65. The prinaipal defendant is Husammal 
Sisiman ObowdhuraiD, who is the surviving 
widow of Bashsba Ohowdhury. His other 
widow was Muiammaf.Subast Ohowdhuiain; 

!• ^ 'Y N. 231; 5 A. L. J. 67i 18 

.«^o•* 7 :l 1 ^ror■ 69 ' 7c • L ' J • ,3,l3il^ 

(p. Sj " 7 ' 2 »d.":riM 

J.l'ot'.p*. L “• * i6i31 W - K «*8 S . ri 

14) 6 Ind. Uaa. 73; 14 C. W. N.469 

^(6) 31 lad. Cas. 405, 22 0. L. J. sifl, 2 0 0. W. N. 

(6) 8 C. L. J. 20. 

67 ! 7) 19 ^ lWj * V * W Ind. Die. (s. 8 .) 
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fbe died tefcre tnit. Bscbsba Chowdhury 
died pcFreered of considerable moveable acd 
immoveable properties, which, on bis deatb, 
oaire info tbe poefession of bis widows. 
Part of Bacboba Cbowdhory’s immoveable 
property was ansestra), and the remainder of 
it bad been pnrabaeed by bim. 

Uuiammat Snbast, shortly before she 
died, exesoted, on the l'2th February 1687, 
an instrument by whish she bequeathed her 
half-share in the property to Uuiammat 
Sasiman. 

Tbe suit relates to tbe nature of tbe title 
of iluiammat Sasiman to the immoveable 
properties of whish ber husband, Basbsba 
Chowdhury. had died possessed, and to tbe 
nature of ber title to other immoveable 
properties whish she and Uuiammat Subatt, 
or one of them, aaquired by purchase, it 
being alleged by tbe reversioners that those 
immoveable properties whish were asquired 
by tbe Uuiarr.moti were pursbased by them 
with moneys saved from tbe usofrustof tbe 
immoveable properties of wbisb Beobeba 
Chowdhury bad died possesfed. Tbe object 
of the euit is to obtain a deslaration (bat 
Uuun.mot Sasiman neither had cor has any 
power to alienate any of tbe immoveable 
properties. Her right, if any, to alienate, 
exsept for nesessity, depends upon tbe nature 
of ber title. Muiammat Sasiman and 6ome 
of tbe other defendants are appellants here. 
Tbe plaintiffs and others of the defendants 
are tbe respondents. 

Tbe Hindu family to wbisb Basbsba 
Chowdhury bad belonged was governed by 
tbe law of tbe Mitbila School of Hindu Law. 
Basbsba Chowdhury had separated from 
that family. Tbe euit and this appeal 
depend upon tbe true socstrustion of a 
testamentary dosument wbisb, although de- 
esribed as an atainama (deed of gift), must 
be regarded ae a Hindu Will, whish Basbsba 
Chowdhury made on tbe tth of June 
1864. On behalf of tbe plaintiffs it is 
eontended that tbe Muiammati took no 
greater interest in tbe immoveable property 
whish bad belonged to Basbsba Chowdhury 
in bis lifetime than that allowed by the 
law of the Mitbila to the widow of a 
separated and ahildless husband. On behalf of 
if usammat Sasiman and those slaiming under 
her it is csontended that she and Uuiammat 
gubast t ok in that property under tbe Will 
f, full absolute, and heritable interest as 


proprietors, with full rights of alienation, 
and not merely tbe interest of Hindu widows 
under tbe law of the Mitbila. If ber 
sontention as to tbe sonstrustinn of the Will 
is iorr6st, this euit must fail, aod should 
be dismissed, acd it would not be nesessary 
to sonsider whether the immoveable prop¬ 
erties wbisb were pursha6ed by the U warn- 
mati, cr either of them, were pursbased 
with moneys derived by them after their 
husband’s death from tbe usufrust of the 
immoveable properties which were left by 
him. 

Assording to the official translation of 
the Will of the 5th June 1854 (15th 
Jetb, 1217, F.S,), Basbsba Chowdhury stated 
that:— 

* I am Basbsba Chowdhury, resident of 
Monza t ubbankarpur, Pargana Hati, Zila 
Tirboot. ” 

He then mentioned lands, some of wbisb 
were anseBtral lands, and others of whish 
be bad pursbased, and stated, as waB the 
fact, that,— 

“ The ansestral and pursbased properties 
are held and possessed by me, without parti- 
sipation or interferense on tbe part of any 
person”— 

and proseeded,— 

" I, the deslarant, have no issue ; I have, 
to obtain bliss in tbe next world, caused to be 
sunk several pond6, and have constructed a 
temple of Sri Murli Manobar Ji within 
the compound of my own bouse, at a 
considerable cost; I often remain ill, although 
at present I am well, still on assonnt of hav¬ 
ing no shild, and placing no certainty in life, 
I intend to go on pilgrimage to Kashi and 
other plases, Therefore, I, the deslarant, 
of my own asoord and free will, in order 
to avoid future disputes and to perpetuate 
my name, gave all the tnouiai in entirety 
or in part, both ansestral and pursbased, 
thika properties, and all goods, and assets, 
artistes of copper and silver, elephant, oxen, 
she buffaloes, and all other properties, to 
both my 6rst and second wives, Uuiammat 
Subset Ohowdhurain and Uuiammat Sasiman 
Chowdhurain, who after my death will 
be heirs to all tbe moveabls and immove¬ 
able properties. It is desired that the said 
Uuiammati by holding possession and occupa¬ 
tion of all tbe moveable and immoveable prop- 
erties should pay the Government revenue 
thereof, and they should collect raQt of,' 


Vd. LXVI] INDIAN OASES. 196 

8A9IHAN CHOWDHDBAIK P. 8H1B NABATAM CBOWDHUBT, 

tbe mouta, either Will of the 5th Jane 1864. was not qmte 


and keep watoh over, Ibe moueas 
in entirety or in part and esattered lands, 
orohard, ozeD, and elephant, eto„ and they 
shoald give alms and shanties, The said 


asonrate, In his judgment he 6aid,— 

“A more aaturate translation of elanse 

hpainninz ‘the said Mutammats after my death 
Buuaia give aims ana saamies, me aaiu Deginnmg DBIU “ . - .1 

Muiammats after my death, shall have, in .’ would be- And in respect ot 


every way, fall power and all proprietary 
rights over all the moveable and immove¬ 
able properties, and they ehoald, under the 
deed ezesuted by me, pay, annually, Rs. 360 
to Muiammat Lnhhmi Ohowdhurain, widow 
of my brother, Dalar Ohowdhury, until her 
death for her maintenance, and by this 
deed the said Muiammati ehoald get their 
names reiorded in the Government i\eritti 
in the elonmns of proprietors. To this, I 
the deolarant, neither have nor shall have, 
any objeetioc, I have, therefore, given into 
writing these few words by way of a deed 
of atamama so that they may be of use 
when required.” 

Their Lordships have quoted from the 
translation whieh wae made of the Will 
by the offijial translator in India, bat it 
is admitted on bohalf of the parties to 
this appeil that the vemaeuhr word whi,h 
has boon translated as “gave” should have 
been tranelated as "give.” 

. Tbe important words in the Will whiih, 
in the offiiial translation have been rendered 
as giving to the Musimmits after the test* 
lators death in every way, full power and 
all propertietary rights,” are in the verna* 
lular Suit o Kuh hiqug malkiyat har hal 
ahhtear Motammat mackuran ho hasil hii, 
and were understood by the Trial Judge 
as a deelaration by the testator of the 
rights whiah the Mutammott would have 
in the properties by inheritanee after hie 
death, _ and not as giving them any greater 
right in the properties, or implying that 
thBy should. have any greater right, 
Both as a right of alienation, exeept for 
neiessity. The Trial Judge, by his deiree 
of the 9th Apiil 1914, made a dealara* 
tion in favour of the plaintiffs as reversioners, 
“f om that deoree MuiammU Sasiman appeal* 
•d to the High Oourt, 

, ^ 6 l app9a * the High Ooart wa9 heard 
by Chapman and Roe, JJ., and was dismiss* 
“ j 7 „ th0 d e«ee of that Oonrt on the 
iiri L ?« bra ”7 1917. The leading jndg* 
aent in the High Oourt was delivered by 
Hob, J„ with whieh Chapman, J., concurred, 
»t. Juetue Roe wae of opinion that in 
pQ» reeepeet the oflhial translation of the 


the moveables and immoveableB after my 
death all and somplete rights, the power 
of a landholder in every ,ir,ametan8e, 
acmes to the said Musammati' The Urdu 
words whiah I have translated acmes 
are 'hotil hai.' The Urdu word whieh I 
have translated 'of a landholder’ is mali* 
kiyat .' There is no sueh word in the 
language. Either the long a is a mistake 
or the word is a manufastured word, 
The point has been pressed at some length 
in the argument, It is not, to my mind, 
material. 'Milhiai' or Malikiat’ would 
equally imply something appertaining to a 
'malik' The word 'maii'A’ means literally 
ooe who holds milk or land. The trans¬ 
lation, with the amendments whiah I suggest, 
represents the terms of the dead.” 

Thera does not appear to their Lordships 
to bi any material difference in that 
re9pest between the official translation and 
that snggested by Mr. Jnstiie Roe. In 
their Lordships’ view they mean the same 
thing. Bat if they materially differ, their 
Lordships hold that they must aeiepi the 
official translation as sorreet, If that 
translation was iniorrest, there was ample 
opportunity to have it judicially eorreeted 
in the High Ooart after evidence as to 
its correstnes9 or incorrectness had been 
taken and recorded in tbe Court in whieh 
tbe correctness of tbe official translation 
was ohallenged, The Judicial Committee 
has no means of enquiring into the cor¬ 
rectness of an official translation of a do¬ 
cument in a vernacular language of India, 
except by sending the case back to the 
Ooart with a direction to make each en¬ 
quiry. It ib not necessary to adopt that 
course in this ease. 

The following daemons, which it has 
been contended shoald gnide their Lord¬ 
ships in construing this Will, have been 
•ited in argument at the Bar. Their 
Lordships may observe that it is always 
dangerons to conatrne the words of one 
Will by the constmetion of more or leu 
similar words in a different Will, whieh 
was adopted by a Oourt in another ease, 
Their Lordships will briefly refer to tb| 
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deoieioD* which have been ailed, in the 
order of their date*. 

In 1874, in Mou'vie Mahomet Shunuool 
Booda v. Shenukram (3), whiah came on 
appeal from the High OoQrt of Calcutta, 
and related to the ooc6-ruction of a 
testamentary doiament executed by Soy 
Haruarain, a Hindu of Bebar, the Board 
held that,— 

' fn ooDslruiDg the Will of a Hindu it is 
not improper to take into consideration what 
are known to bo tbo ordinary notions and 
wiehea of Hindus with re9peat to the 
devolution of property. It m9y be assumed 
that a Hindu generally desires that an 
estate, especially an ani6stral estate, shall bo 
retained in bis famil>; and it may be assumed 
that a Hmdu knows tha*, as a general rule 
at all events, women do not take absolute 
estates cf inheritance wbiob they are enabled 
to alienate.' 1 

Tfce Board, having regard to those 
considerations, and to tbe document as a 
whole, all tbe expressions of wbiob should 
be taken together, held that Hurnorain. in 
using tbe expreesion 'except Mmammat 
Ranee Dhun Kowar aforesaid, rone other 
isorcball be my heir cr malik /’ intended 
that Ranee Dhun Kowar should take in bis 
propeity ' a life-interest immediately ruo- 
feeding him,. without that interest being 
shared by her daughters or by any otbir 
poison,” but that she should not take 
an absolute estate wbiob she should have 
power to dispose of absolutely. Tbe Board 
so decided, although it beld that there were 
expressions in tbe document which, if they 
etood alcne, showed that Hurnarain intend¬ 
ed to make an absolute gift to Ranee 
Dhun Kowar. the was tbe widow of 
Hurnarain’e deceased eon, by wbom she had 
had two daughter?, who were living at 
tbe dbta of tbe document, and were Darned 
in it. 

In 1875, in Kollany. Kcer v. Luchmee 
Penhad (f), which depended on tbe 
construction of a Hindu Will, and 
came to the High Court at Calcutta on 
appeal from a decree cf the Subordinate 
Judge of Salon, in tbe Patna Division cf 
Bengal, and related to tbe title to immove¬ 
able i.iuperty, Komeeb Cliunder Witter, J., 
in bis judgment, from which the other 


Judge who beard the appeal, Glover, J, 

did Dot dissent, held,— 

‘ Therefore, the primary matter for our 
consideration is tbe laDgaage of the Will, 
or the words in wbioh it is expressed. As 
far as the words go, I think it is plain 
that tbe testator intended to make an 
absolute gift of his property in favour of 
his widow and his daugber. He says that, 
after his death, they eball be (malike), and 
bis entire eatato shall devolve upon them.’ 

Mr. Justice Mitter considered that there 
being nothing to show a contrary intentico, 
tbe words which were used gave an ab¬ 
solute estate, and not merely tbe estate of 
a Hiudu female, to tbe testator’s widow 
and daughter. 

In 1*81, Sir Richard Garth, C. J , and 
Cunningham, J., in Punchoo Money Dosfee v. 
Treylvclo Mchir.ey Dane (9), which was 
an appeal from a decree of Wilkinson, J., 
in a suit on tbe original jurisdiction side 
of the High Court at Calcutta, and related 
to a Hindu Will, held that tbe description 
iD tbe Will of a devisee, a woman, as 
malik , did not necessarily import an inten¬ 
tion of tbe testator that by bis Will an 
absolute or proprietary interest should pass 
to her. 

In 1897, in Lalit Mohun Singh Boy v. 
Chtikkun Lai R<y (10), wbish was an appeal 
from a decree cf the High Court at Cal¬ 
cutta. which had reversed a decree of tbe 
District Court of Hcoghly in a suit which 
related lo Hindu Will, tbe Board beld that 
the worda of gilt in the Will to the effect 
that the donee ' become owner ( malik) of 
all my estate and properties ’ conferred an 
heritable and alienable estate in the absence 
cf a oontest indicating a different meaning. 

In 1907, in Sunjmani v. Babi Nath 
0 ha (l), in an appeal from a decree of 
tbe High Court at Allahabad, which 
bad affirmed a decree of tfce Subordi¬ 
nate Judge of Gorakhpur, in a suit 
which related to a deed cf gift or testa- 
rcentaiy instrument, by which a Hindu 
gave to his firtt aud second wives and 

(9) :0C. 24?i8hid. Jur. 440; 6 Ind. Dec. (n. = ) 
2w9. 

00) 24 I. A. 73: 24 C. 634; 1 C. W. X. 387; 7 Sar. 
y. C. J. 16:; 12 Ind Dec, (s. s.) 1224 (P. C.). 


18) 24 \Y. H. 395. 
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daoghter-in law, respectively, certain im- 
moveable property, reserving to himself a 
a life interest, bat diresting that after his 
death they ehall be “malik r.a khud ikhti• 
yar (owners with proprietary rights),” the 
Board said,— 

“This safe of Irilit Mohun Singh Boy v. 
Ohuk unLal Boy(lO) seems to adopt end apply 
the same view of the word mohV p.r was 
taken in the Calsotta oa?e in 24 W. R., 
above sited f Kollany Boer v. Luchtr.ee Per • 
i had (9) , with the remit that in order to oat 
down the fall proprietary rights that the 
word imports, something must be fonnd 
in the context to qualify it. Nothing has 
been found in the sootext here or the 
surroandiDg siroorostanees, or is relied upon 
by the respondents, bat the fast that the 
donee (Snrajmani) is a woman and a 
widow, wbish was expressly deoided in the 
last mentioned saaa not to suffice. Bat 
while there is nothing in the sontext or 
unrounding faots to displace the presump¬ 
tion of absolute ownership implied in tho 
word * malik' the eontext does seem to 
.strengthen the presumption that the 

intention was that 'malik' should bear its 
proper teobnio»I meaning.” 

In Musammai Sura mani v. Rabi Nath 
Oha, (l) the Subordinate Jndge of 
Gorakhpur, who tried the suit, had held 
that torajmani took a Hinda widow's 
estate, and was incompetent to alienate it, 
and the High Oouri on the appeal held,— 

That under the Hindu Law, as interpret¬ 
ed np to the present, in the sase of 
immoveable property given or devised by 
a husband to his wife, the wife has no 
power to alienate, unless the power of 
alienation is eonferred upon her in express 
terms. The learned Vakil for the appel- 
lante (Snrajmani and others) contended that 
the words of the doinmeut we have to 
consider, and that we have sited above, 
did expresely sonvey snsb power, or at any 
rate that from them the intention of the 
executant to oonfer a power of alienation 
was evident. Weeannot so hold.” 

In 1909, in Amarendra Nath Bon v. 
Bhttradhany V„i U) Mookerjee, J., held that 

m - Mp 1 L esfl,on ma M like myself” in a 
Hindu Will, as describing the position whish 
the donee would ossupy, was an indisation 

the testitor imeuded the donee to 
WW-an absolute interest in the property 


devised, but that the word "mail*" by 
itself wrnld not indisate that more than a 
limited interest was intended to be eon¬ 
ferred, 

In 1916, in tateh Gh-ini v. fiup Ohand 
(2), in an appeal from a desree of the 
High Court at Allahabad, wbieh had varied 
a dearee of the Subordinate Judge of 
Saharanpur, in a suit whieb related to the 
title to immoveable property, the Board 
held that the words in a Hioda Will: "l have 
bequeathed Mauz* Kbudda to Musammat 
Gorai. . after my death she shall be 
owner in possession {mulik o qabit) of the 
entire property in Maczu Kbudda afore¬ 
said,” oonferred full ownership upon the 
devisee, thore being in tbe Will, in tbB 
opinion of tbe Board, nothing from whish 
a contrary intention of the testator should 
be inferred. 

It appeers from some of the decisions to 
which their Lordships have referred and 
from tbe judgment of tbe Board in Bhaidai 
Shitdas v. Bat Gttlab (11), that tbe term 
''malik” when used in a Will or otbsr 
doonmont as desoriptiva of the position 
wbish a devisee or donee is intended to 
hold, has been held apt to destriba an 
owner possessed of fall proprietary rights, 
ineluding a full right of alienation, anle9s 
there is sometiog in tbe context or in the 
surrounding eircamstances to indicate that 
such foil proprietary rights wars not in¬ 
tended to ba eonferred, but the meaning 
of every word in an Indian Will most 
always depend npon the setting in which 
it is placed, the snbject to which it is 
related, and the locality of tbe testator 
from which it may receive its true shade 
of meaning, and their Lordships can Sod 
nothing in the quoted decisions contrary to 
this view. 

Mr. Justice ChapnuD, in his concurring 
judgment in this suit, said : "As regards the 
word 'malik' I trust that a word in 6nah 
common everyday use in this part of the 
country (Befcar) will not bs converted by the 
decisions into a technical term of conveyano- 
ing. ’ At least outside tbe Preaidensy Towns 
of Calcutta, Madras, and Bombay, the art of 
ootiveyatoicgis but little understood in India, 
aLd the drafting of documents, including 

(11) 66 Ind, Cap. 674; <9 I. A. », 26 0. W N 19Q. 
16 I.. W. 415!, 20 A, l. J. 260,42 M. L, i, 366 (P. 0 ), 


193 INDIAN OASES. (1922 

CHAirRBHCJ CBANDANMULL V. BA8DBO DAS DA8A. 


Wills, is generally of a very simple and 
ioartiGoial sharaster. See the observations 
of the Board in Gokaldas Qopaldai v. Puran• 
mal Premsukh Dat (12) and in Mahomed 
Ibrahim Eouein Khan v. Ambika Perthad 
8ingh (13). 

Id the present ease the term “ malik " does 
not ossnr in the Will, bat the word 
"malkigat," which has been rendered in the 
official translation as “all proprietary rights," 
does, and Mr, Jastise Roe, who did not 
aseept the official translation as literally 
quite assnrate, soneidered that a mistake in 
the spelling of the word had been made, or 
that the word was a mannfaitnred word. 
Hia opinion was that, whether the intended 
word was “milkyot" or “malikigat," it meant 
the same thing—that is, the power of a 
landholder, and he stated that “malik" mean?, 
literally, one who holds land. Their Lord- 
ships sannot sonstrae the words of the Will 
giving to the Musammats, as the testator’s 
heirs, all his moveable and immoveable 
properties, as interpreted by the declaration 
that after his death they “shall have, in 
every way, full power and all proprietary 
rights over all the moveable and immoveable 
properties," as meaning anything less than 
that they should hold in his properties foil 
and complete rights as proprietors, including 
fall rights of alienation, and that was, their 
Lordships infer, what the testator intended. 

Their Lordships will aosordingly bambly 
advise His Majesty that this appeal should be 
allowed with costs, and the suit ehould be 
dismissed with costs. 

K, v. L. n . <fc J. P. Appeal alloved. 

Solicitors for the Appellants. Messrs, 
Watkins and Banter. 

Solicitors, for Respondents.—Messrs. IF, 

ir. Box 4' Co. 


(12) 10 C. 1035:11 I. A. 126 at p. 133; 8 Ind. Jur. 
896: 4 Sar. P. 0. J. 543: 5 Ind. Dec (x. s ) 692. 

(13) 14 Ind. Cas. 496: 39 I. A. 6b II M. L. T. 265; 
(19.2) 41. W. N. 367: 9 A. L. J. 332- 14 Bom. L. R. 
289; 16 C. W. N. 506; 15 C. L. J. 411; 22 M. L. J. 
846; 39 C. 627 (P. C.). 


CALCUTTA HIGH COURT. 
Application in Appeal fboh Original Civil 
No. 4? op 1921. 

May 25. 1921. 

Present: — Sir Lancelot Sanderson Kt., Chief 
Justice and Mr. Jastise Rishardson. 
OHATURBHUJ OHANDANMULL- 

AND OTHERS—DEFENDANTS —APPLICANTS 

versus 

BASDEO DAS DAGA— Plaintiff — 
Respondent, 

Civil Procedure Code (Ad F of 1908,), 0. XLl, r. 6 
— Execution, day of-High Court, Original Side— 
Application to whom to he made—Practice. 


If a partjr, against whom judgment has been 
given on the Original Side, desires to obtain a stay 
of execution, pending ao intended appeal, and desires 
in the first instance to apply cn the Original Side, 
he mast applv to the Judge who decided the case 
without unreasonable delay, [p. 199, ool. 2.] 

Mr. T. 0. P. Gibbons, K. 0., Advocate- 
General, and Mr. K. 0. Bose, for the Appli- 
cantc. 

Mr. 8, M. Boss, for the Respondent. 

JUDGMENT. 


Sanderson, 0. J.— This is an applisation 
for an order that the execution of the decree, 
dated the 22nd of March 1921, be stayed 
until the final determination of the appeal, 
upon the appellants fnrnisbiog such security 
to the satisfaction of the Registrar and within 
such time as the Court may be pleased to 
direct. 


The case was tried by my learned brother 
Mr. Justice Rankin, who, on the 22nd of Maroh 
1921, gave jndgment in favour of the plaintiff 
for the ..m of to. 41,13. (to. 4I.OOOPA. 
It was alleged by the appellants, though 
lenied by the plaintiff, that negot.at.ons 
with regard to settlement took place. They, 
however, oame to nothing and the plaintiff 
applied in the ordinary course to the Master 
for execution of thedeoree. 


Thereupon, on the 14th of April 1921, 
nearly a month after the judgment had been 
given by Mr. Justice Rankin, the appellants 
applied to Mr. Justice Greaves for stay of 
execution of the decree, pending the final 
determination of the intended appeal, and 
obtaiDei an interim stay of the eaidexeou- 
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tion [ and then, after hearing the parties 
on the 22nd of April 1921, my learned 
brother Mr. Justice Greaves, made an order 
diresting that npon the appellants paying 
in sash ten thonsand rupees by the 25th 
of April and another earn of ten thousand 
rupees within a week after, and the sum of 
rupees twently-one thousand within a month 
from that date the execution of the decree 
ihould be stayed. It was provided that the 
plaintiff would bB at liberty to withdraw 
the sums, so to be deposited, on the plaint 
iffa furnishing eesurity. and that in default 
of payment of any one instalment the desree 
would bs exesuted for the balanae uu- 
deposited. The defendant-appellants deposit* 
ed the two sums of Ri. 10,000 but failed to 
deposit the sum of BU 21,000 within the 
month epesified by the order. The defend- 
ant-appellants now apply to this Court for 
stay of the execution of the desree until the 
hearini of the appeal. When asked by 
the Court, the learned Counsel, for the 
plaintiff refused to sonsent to sesurity being 
deposited by the appellants with the Regis¬ 
trar instead of sasb, and he also 

objected, for reasons whioh he stated, to any 
further time being granted. I do not say 
that this Court has no jurisdiction to stay 
exesution of the desree if it thinks 
fit, Bat iu the sirsumstanses of this 
•ace, my learned brother and I are not 
prepared to stAy the exesution of this 
desree without the consent of the plaintiff. 
It is to be noticed that the plai stiff has 
obtained judgment for Rs. 41,000. The 
defendant* have already obtained a conces¬ 
sion by reason of the learned Jadge's order 
that execution shoold be stayed upon terms 
which the learned Judge thought right and 
proper. Those terms have not been carried 
out. I know of no facta which should induce 
this Court to make an order extending the 
time or varying the order which the learned 
Judge made. It was urged by the learned 
Advocate-General, on behalf of the appellants, 
that in these days it is difficult for people 
engaged in eommerse to raise ready 
money, It seems to me that there are two 
concideratione in respect of that, The first 
is that, if that allegation be true, it affords 
an additional reason why the plaintiff abonld 
not he kept out of his money any longer, 
He his obtained a decree, and, for all I know, 
it may be just as important to the plaint* 


iff, who is engaged in trade, to obtain cash 
in respect of the amount found to be due 
to him as it ie for the defendants not to pay 
the ready money. Secondly, the appellants 
in their petition stated that their firm's 
stock in trade, consisting mostly of jute in 
various places, would exceed a sum of rupees 
two lacs, If that be true, then I do not 
understand why the defendant appellants 
should not be able to raise, on the secnrity 
of their two lacs of rupees worth of jute, a 
sum of Rs. 21,000 in order to comply with 
theorder of the learned Judge. It is to be 
noticed that there is no gronnd for engges* 
ting that any substantial loss would result 
to the appellants, who are now apply¬ 
ing for stay of execution, unless the order 
were made, because the learned Judge had 
provided for that by the direction that it 
the plaintiff should take the money, which 
was to be deposited by the defendants with 
the Registrar, out of Court, then the plaint¬ 
iff was to provide security in respect 
thereof. 

For these reasons, in my judgment, 
this application most be dismissed with 
costs. 

Before parting with this case I desire to 
make ooe or two observations of a general 
nature. It seems to me that the procedure 
which was adopted in this case was not 
the correst procedure. As I have already 
said during the argument. 1 have Bpoken 
to my learned brother Mr. Justioe Greaves 
about the practice on the Original Side, 
inasmuch as it was stated by learned Counsel 
during the argument that the application 
for stay of execution in this case bad to be 
made to Mr. Justice Greaves beoauae he 
was taking all applications on the Original 
Side. Mr. Justice Greavei secures me that 
that ie not so, and I desire it to be under¬ 
stood that, in future, if a party, against whom 
judgment has been given on the Original Side 
desires to obtain a stay of execution, pending 
an intended appeal, and desires in the first 
instance to apply on the Original Side, be 
must apply to the Judge who decided the 
case. It is obvious that that is the right coarse 
to adopt, because the Judge who baa decided 
the case would know all about it; he would 
have all the facts in his mind and would 
be in a position to say whether, iq that 


particular oaee, execution ought to be stayed, 
If the appliaation is made to another Judge, 
Bitting in Chambers, it mast be obvious that 
muob time will be wasted by potting beforethe 
learned Judge all the material fasts of the sate 
on the one side and od the other, and, it most 
farther be obvious, that he sannot be in sooh 
* Scod position to judge whether exeoot : on 
sbooM ho stayed as the ’earned Judge who 
tried (he sate. The Order in tho Civil Pro 
secure Code, Order AM, rule 5 (2), to my 
mind clearly contemplates that that sourse 
ehoold be adopted, besaose it provides: 

Where an application is made for stay 
of execution of an appealable desree be¬ 
fore the expiration of the time allowed for 
appealirg therefrom, tbe Court whioh passed 
the desree may on sufficient cause being 
shown order the ereootion to ba stayed. " 
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tho above mentioned practice is ordinarily to 
ba followed. 

RicaABD30N, J.—I entirely agree. 

J. p. 

Ordtr accordingly. 
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The praelice which obtains in Eogland is, 
that if a party against whom judgment has 
been given, desires to obtain a stay of exeou- 
(ion pending au intended appeal, he applies 
in the first instance to the Judge who tried 
the ease except under speoial circumstances. 

Further, the application must ba made 
without unreasonable delay; that is pro¬ 
vided by danse (6) of suo rule (3) of 
Order XLI, rule 5, of the Civil Procedure 
Cede, 112 , that the application has bssn 
made without unreasonable delay.” Apart 
from tho rule, it mast be obvious that 
that is a wise aod essential direction, the 
application should be made to the learned 
Judge who tried the sase at a time when 
be still has the material faote in his 
mind. In the present one the judgment 
was delivered on the 22nd of March by 
Mr. Justice Kinkio, bat the application 
for stay cf execution was not made until 
the 14th of April to Mr. Justise Greaves. 

In future tho praolice which I have indicat¬ 
ed as to au application for stay of ex9cution on 
the Original Sido pending an intended appeal 
(I limit my remarks to each an application! 
should be followed, viz, that the applica- 
tiou for stey must ordinarily be made to 
the Judge who tried the ease, and the 
application muet be made without u'jrea'on- 
able delay. It may bo that in an excep¬ 
tional case and for special rea9or.s it will 
be necessary to apply to a Judge other 
than the Judge who tried tbe case, but 


CALCUTTA HIGH COURT. 

Appkal PAOii Appellate Ordir No. t>0 or 

1907, 

January 14,1508. 

Preunt:— Mr. Justice Mitra and Mr. Justice 

Ca9per.‘z. 

MADHU SUDAN SAHAOHAUDHURI 

AND OTdEKB—DeFSK.-ASTB—A pPILLAHTS 

venut 

DEBENDRA NATH SARK aR-Pui.itiffs 
—Rsspokdkft. 

Landlord and tenant—Creation oi intermediate 
tenure between putnidar and dur-patnidar, validity of 
—Suit by ateiynee of rent, maintainability of. 

There ic nothing in the policy of the law or 
custom of the country to prevent the creation of 
an intermediate tenure between a putnidar aud a 
dur.putnidae. It is immaterial what name is given 
to it. 

An intermediate tenure-holder who is merely on 
assignee of tho rent .a entitled to bring a suit for 
r -eivery of rent front the dur-patnidar. 

Appeal against an order of the Subordinale 
Judge, Pabna and Bog,-a dated the 12th De. 
serober 1906, revet ei jg that of (he Muneif, 
Bogra, Second Coort, dated tbe 2oth April 
19C6, and remanding tl e oa ie (o hie Court for 
fresh (rial. 

Babu Pny luankar MajumJar, for the Appel¬ 
lant. 

Bibo Debendra Noth Bagchi, for the Re¬ 
spondent 

JUDGMENT.—There is no.hiug in tbe 
policy of the law or custom of tbe country 
to prevent the creation of au intermediate 
(enure between a pufniitr and a dur-pufm'- 
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dar. It ia immaterial what came is given 
to it. The plaintiff sued in tho eharaiter 
of an intermediate tenare-bolder and he 
was merely an assignee of the rent. We do 
not see why a suit should not lie at his 
inttan.e to reeover rent from the durputei . 
dar. We a.sordiugly dismiss this appeal 
with costs, one gold mohur. 


B. M. <fc /. p. 


Appeal dimmed. 


LAHORE HIGH COURT. 

Second OuiL Appeal No. 1156 of 1917, 
November 5, 1921. 

Preterit Mr. Justi.e Ohevis and 
Mr. Jostise Harrison. 

CHANDA SINGH— Defendant— 
Appfllabt 
w rtut 

Tbs AMRITSAR Banking company 

(FEBOZEPO&E Bruch) through 
E. D. DIGNASSE, thbib Liq^idatok, 
LAHORE— Plaintiff, amd 

Th« AMRITSAR national in. 

SURaNCE COMPANY t,. kocgu 
F E. BaNGHaM, 

thiib L qoid*tok, LAHORE- Defendant— 
„ Respondents. 

. ?' nd f?“ Acl J I . °l 1«W. «. 91 —Loan on security 
niS«~ H ° ndl ,nn,lmi,8iile in ev 'dence—Secondary 

, W , he ™ * loan “ g«oted on the socurity of a 
nundi, the execution of the hundi being, however 
postponed till a ehort time after tho money i» 

ofSf Pa t‘ d rf t0 ‘ d0fendant > tbere '« no cause 
of action Independent of tho hundi, and if tho 

hundi is madmisaible in evidence for want of proper 

P ’ . ae ° ondar J evidence of the transaction is 

X eaCti r° a , 9 r ° f th0 E -dance ao" and 
the plaintiff most fall. [p. 202, col u.] 

t<£iet tl1 ^ 7 ‘ Sali9 J * 3m ’ i8 Indl Cas - 83 > not 

^ bMoiid appeal from a deorea of the 
uistnst Judge, Jerez sport, dated (he 2nd 
M»r«h 1917, affirming that of the Sab- 


ordirale Judge, Sesond Glass, Fero 2 epore, 
dated the 18th April 1916. 

Mr. M. 8. Bhagat, for the Appellant. 

Mr. B. K, Mukerii, for the Respondent. 

JUDGMENT.—The plaintiffs in this care 
are the National Banking Company, 
AmritBar, and the prinsipal defendant is 
Bhai Chanda SiDgb, a Pleader of Feme* 
pore. The seeond defendant, namely, the 
National Insnranse and Banking Company, 
is only a proforma defendant. Bhai Chanda 
Singh applied to defendant No. 2 for a loar, 
and a reference to his application shows that 
in the colomn showing what seenrity wa 9 
offered, Bhai Chanda Singh slated the 
aeenrily as "personal sesnrity on a hundi 
payable after three months.” The applioa. 
tioD was referred by the Manager of the 
National Insnranse and Banking Company 
to the loeal Directors who sanctioned the 
loan, and, aesordingly, the Baric paid the 
defendant Re. 2.20C less Rj. 44 dedn.ted 
as interest in advanee for thres months. 
This payment was made on the 2dth 
Aognst 1913 and Bhai Chanda Singh 
thomb-maiked the Bank Memorandum 
(see Exhibit P. 3). The same day Bhai 
Chanda Singh executed a hundi promisa- 
mg to pay the Baok the sum of Rg 2 200 

Tfae Natloanl Inemince 
and Banking Company subsequently assigned 
their claim to the National Banking 
Company, Amritsar, who at first sued on 
the hundt, but finding that tb-e suit wcu'd 
fail by reason of the hu,di being i n . 
suthoiently etaoiped, the plaintiffs pnt i n 

an amended plaint in *hi.h they claimed 
•imply to rtoiver the money advaosed with 
interest. The lower Conrts having decreed 
the o aim. Bhai Ohanda 8ingh appeals to 
th, 8 Court, aud on hi. behalf various pleas 
have been raised. We do not pronoun 
deal with all those pleas aa we are of 
opinion that the appeal can be decided 

2 Mow. 1 '- 8Me *° ° De p,8a * » 

\ h b i b,t tb6 hundi <• it. 

l S g.lb M , f oltbanil, ,b„ , be 
is inadmissible for *anfc of ^affluent nun 

and that other evidence of the transaction in 
birred nnder sietion 91 of thn R.;a 8M1 ? 18 
The lortea DMA. «£' 
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the execution of the hundi , and that the too- 
trait was not embodied at ome io the hundi. 
The judgment proceeds : "Mohan Lai the 
Mnnehi 0 f defendant, sta‘es that a voucher 
was only signed when the money was ad- 
vanaed and that no hundi was exeanted a 9 no 
hundi paper was available. Ram La), another 
Maoshi of the defendant, went out and 
obtained stamp-paper and then sent the 
hundi to the treditor. There was thus a 
transaation altogether separable from the 
execution of the hundi,' 9 We are quite 
prepared to aaaept the learnei Judged 
findings as to fasts, bat, taking the fasts 
13 be as stated by him, are quHe 
unable to find that there was more than 
one aontraat between the parties. On the 
faats as found by the learned Distr'ot Judge 
it was simply a aase of a loan being grant¬ 
ed on the seaurity of a hundi; the exeaution 
of the hundi being, however, postponed for 
•ertain reasons till a short time after the 
money had aatualiy been paid to the 
defendant. The original plaint simply 
reaites that the defendant took the money 
and wrote a hundi. The amended plaint 
states that the defendant took the money 
on a vouaher and promised to give a hundi 
and wrote and sent the hundi the same 
day. The vouaher or memorandum itself 
aontains no promise to pay and the defend¬ 
ant's appliaation for a loan in wbiah, as 
already stated, be spoke of a hundi as the 
seaurity to be offered for the loan, leaves 
no doubt whatever that the agreement 
between the parties from tho beginning 
was tbat the money should be advanaed 
on the seaurity of a hundi. In faat, the 
learned Distriat Judge does not find other, 
wise. All that be says is that the aontraat 
was not embodied at onae in the hundi 
and that thus there was a separate trans¬ 
aation independent of the exeaution of the 
hundi. Taking it as oorreat that the money 
was first paid and the hundi exeauted 
later on in the day, we are still unable 
to bold that there were two aontraats and 
that the money was not advanaed on the 
eeaurity of the hundi. 

On behalf of the respondents it has been 
argued before us that the hundi was subse¬ 
quently offered merely as a aollateral seaurity. 
Now, bad the oaie been that the money 
had been first advanaed on the defendant's 
jerscnal responsibility and that a sub¬ 


sequent demand for better eeaurity had 
been made and the hundi then exeauted, 
no doubt there would have been two 
different aontraats between the parties, but 
as it is, we are quite unable to held 
that there were any separate aantraots, 
We have been referred to Sheo Dai v. 
Kanhaya Lai (l). There it was laid down 
that though, iu certain eases, where a 
negotiable instrument, taken on account of 
a pre existing debt, is inadmissible in 
evidence, the creditor may sue for the 
original consideration, yet, when the original 
cause of action is the instrument itself, 
and does not exist independently of it, 
the plaintiff cannot sue except upon the 
instrument. A similar ruling is Bak$hi 
Bam Labhaya v. Kakaram (2), which lays 
down that whether there is a cause of 
action independent of the instrument upon 
which independent evidence may be given, 
depends upon the question whether plaintiff 
can allege any contract as the basis of his 
suit which is not the contract reduced to 
the form of a document, bee also Qanga 
Rim v. Amir Ohand ( 3). A different view 
has no doubt been held in an Allahabad 
decision published as Baij Nath Dai v, 
Salig Ram (4), but in Civil Appeal 
No, 2865 of 1916 a Division Benoh of 
this Court has refused to follow the 
Allahabad ruling, and has adhered to the 
rnliDgs of this Court, already referred to, 
aod we have no hesitation in doing the 
same. There was in the present case no 
cause of action independent of the hundi t 
for it is clear that the mocey, even though 
advanced a short time before the actual 
execution of the hundi , was advanced on 
the security of the hundi and that the 
agreement between the parties was that 
the loan should be made in consideration 
of the hundi. We hold, therefore, that 
the plaintiffs have no cause of action 
independent of the hunii and as the hundi 
is inadmissible in evidence and as 
section 91 of the Evidence Act forbids 
eenndary evidence, ths plaintiffs mist fail. 
We accept the appeal and, reversing the 
decisions of the lower Courts, we dismiss 

(1) 61 P. R. 18SS. 

(2) 42 P. R. 1895. 

(3) 66 P. R. 1903; 73 P. L. B. 1907; 127 P. W. B, 
1906. 

(4) 16 Iud. Cas. 33. 
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the suit, bat as the defendant snseeede 
on a purely tesbnisal ground and not on 
the merits, we leave the parties to bear 
their own soeta in all Courts, 

Z$ 

Appeal accepted . 


ALLAHABAD HIGH COURT. 

First Appeal from Oruib No. 160 of 1921, 
January 10,1922, 

Present: —Mr. Jaatiae Piggott and 
Mr, Jaetiae Wabh. 

LAOHMAN PRASAD— Defendant— . 

Appellant 

versus 

LACHMBSHWAR PRASAD and OTdias— 

Plaintiffs—Rispo^dinta, 

Mortgage—Bale-deed executed subsequently in favour 
of mortgagee , effect of t on mortgage. 

On 18th Juno 1903, 0. 3. executed a mortga^*. 
deed in respect of five items of pjoperty in favour 
of L . P.. and on the 25th August 1914 ho executed a 
sale-deed in respect of this property in favour of B.P , 
the father of h. P., both living together as members 
of a joint family, and loft in deposit with BP a sum 
sufficient to discharge tho mortgago-debt. Previous 
to tho sale-decd, however, on the 2uth August 1W14, 
three items of property comprised in tho foregoing 
deeds were Rold in execution of a simple money, 
deoree against 0. 8, tho purchasers purchasing 
the equity of redemption subjeot to the mortgage 
of 18th June 1908, L. P. brought tho present suit on 
that mortgage: 

Beld t that the suit was not maintainable as the 
mortgage.deed of-18th June 1903 had beon com¬ 
pletely discharged by the execution of the sale.deed 
of 26th August 1914. [p. 204, col. 2.] 

First appeal from an order of the District 
Judge, Pilibbit. 

Mr. N. 0. Vaiih, for the Appellant. 

Messrs, Bamandan Ftaiad and Shioa Pratad 
Sinha, for the Respondents. 

JUDGMENT.—This was a suit brought 
by the respondent, Laohmeshwar Prasad, 
on a mortgage deed of the 18th of Jane 
1908. The defendants were Gokaran Singh, 
the mortgagor onder the eaid deed, Bhola 
Singh and Lachman Prasad, impleaded as 
subsequent pnrshasera of a portion of the 
mortgaged property. The deed in qce'tion 
was for a sum of Rs, 7,000, interest to run 
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at 15 per sent, per annum, sompouDdable with 
sis monthly rests. Five items of property 
were hypothecated. In the third paragraph 
of the plaint it is stated that Bbairon 
Pra6ad, father of the plaintiff and a member 
of the same joint family, had subsequently 
aiqnired the equity of redemption in respeet 
of two out of the 6ve items of property. 
The plaintiff admits that the integrity of 
the mortgage had thereby been broken up, 
so that he ie only entitled to olaim a 
proportionate amount of the mortgage-money 
against a proportionate amount of the seourity, 
He then submits an aocount showing that 
the sum due under the mortgage deed 
amounted on the date of the anit to Rs. 17,000, 
Tbie, by a sum in proportion based upon 
a valaation of the five items of mortgaged 
property, he proceeds to apportion as 
follows:— 

Rs. 11,820-4-0 chargeable on the two items 
of property of whieh his father has betome 
the pnrebaser. 

Rp, 5,179-12-0 chargeable against the three 
remaining items of property, whieh have, 
bb a matter of fait, been purehaeed by the 
second and third defendants under sircum- 
etaooes to be presently noted. 

Inasmueh aa the market-value of these 
properties is now less than the sum due 
from them under the mortgage, the plaintiff 
limits b s alaim to a sum of Rs. 4,0C0. The 
suit was contested by the third defendant, 
Laahman Prasad, who is the appellant now in 
this Coort. The original mortgagor had no 
longer aDy further interest in the matter 
and apparently the ether transferee, Bhola 
Singh, did not consider the property pur- 
abased by him of sufficient value to make 
it worth bis while to lontest the suit. 
Lachman Prasad pleaded, in effect, that the 
mortgage deed of the 18th of June 1908 
had been aompletely discharged under the 
terms of a subsequent sale-deed of the 25th 
of August 1914. He made sundry allega¬ 
tions of bad faith against the plaintiff, or 
the plaintiff’s father, and raised various 
questions affecting the merits of the 
dispute which have not been gone 
into. The main question raised by 
the pleadings, and the only one with which 
we are ooncerned here, is whether the 
mortgage deed in anit was or was not 
discharged by a sale-deed of the 25;h of 
August 1914. We have bad to sonsider 
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the ter mu of that sale-deed tirefully It 
waa by Gokaran Singb, the original mort- 
gagor, to fayror of Bbairon Prasad, who 
is rtesMibed in the plaint as tbe father of 
the plaintiff, living jointly with him. The 
property Bonsieted of all the five items 
•overed by the mortgage-doed of Jane the 
18tb, 19,8 and serum other properties 
besides. The sonsideration was stated at 
Its. 30,000. Of this only R». 950 were 
aetually paid to the vendor. A gam of 
Us. J.obt) was left in the hands of the 
vendee Bbairon Prasad iu fall satisfastion 
of a deoree held by him against the vendor 
Gokaran S.ngh. There remained a large 
item of Rs. 20,481, in respeet of wbioh 
it 19 stated that it is left ia deposit with 
the vendee to discharge three previous 
mortgage-bojids. One is this bond of Jane 
the 1-lb, 1908, which it is now soagbt 
to pat in sait, and the other two are 
bonds in favour of Jagdauiba Prasad, owa 
brother of Bbairon Prasad. It so happened 
that at or about tbe time when this sale, 
deed was fxeiated, sertain properties be¬ 
longing to Gokaran Siogh were coder 
attaobment in exesniion of simpls money 
desrees. The anstion-eale astually took 
plase on the 20;h of Angast 1914 five 
days prior to the execution of this sale- 
deed. At this austion-sale three of tbe 
items cf property somprised both in the 
mortgage-deed of Jaoe the 18th, 1908, 
and in tbe tale deed of Aagast the 25ib’ 
li?l4, were parshassd by regain austion-’ 
parsbaser^, inslndiog the defendant nppel- 
lant Lachman Prasad. These person*, no 
dcnbf, bid for and pnrsbared the tqoily of 
redemption eabjeet to the mortgage of 
Jane the 18tb, 1908, whish no one sag¬ 
a's to have been dissharged before 
tbe iOth of Angast 1914, the date of the 
anslion-eale. As the first Court has rightly 
remarked, Laohman Prasad, defeodanf, will 
be somewhat fortaoate if the rasolt of this 
litigation is to leave him in po-session of 
tbe item or items of propsrly purchased 
by him, without his having to sooliiba'e 
any portion of tbe mortgage-debt. The 
question, however, is whether tbe p eseDt 
suit as brought is maintainable. The Trial 
Court held that the mortgage-deed of June 
the I3tb, 1908, had bsen oompletely d:s- 
sharged ly the exesation of tbe sale-deed 
cf August the 25th, 1914, so that no suit 
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oould bs maintained upon its basis. Tbs 
learned D.striot Judge in appeal has ie- 
versed this finding. He puts tbe point 
somewhat suriouelj; that is to say, be 
reaorda a finding that the sale deed of the 
-'5th of August 1914 does not bar the 
present suit. We oan only understand him 
to have found that the mortgago in suit 
was not dissharged, or, at any rate, was 
Dot completely dissharged, by the aforesaid 
sale doed. On this finding tbe lower Ap- 
psllate Court has remanded the suit to the 
Court of first instanos in order that a 
variety of other issues raised by tbe plead¬ 
ings miy be gone into. The appsal bafore 
us bsing against the order of remand, we 
haya simply to dstsrmine the question on 
whish the two Courts bolow have differed. 
It is tu be noted at ones that, for the 
purpose* of argument, we hive to treat 
the plaintiff Lashmsshwar Praaad and his 
father Boairon Pra 9 ad as virtually one and the 
same person. This is, in subilanse, the position 
takeD up by the plaintiff himself io the third 
paragraph of the plaint, to whish we have 
referred, and tbe question has been die- 
ousS 9 d on this bane io both the Uoorts 
below. If Lashmeshwar Prasad, the mort¬ 
gagee under the deed of June tbe 16 th, 
1908, were a person totally nosooneoted 
with Bbairon Prasad, tbe vendee under 
tbe deed of August the *5ib, 1 y 14. it is 
obvious that other considerations would 
nesessarily arise. Under existing sirsum- 
atanees, when Bhairon Prasad sovenanted 
to retain in bis own hinds out of the 
total pursbase-money of Rs. HO.UOO a sum 
estimated as eaffisieut to pay off tbe 
mortgage of Jan 9 the IStb, 190d, in favour 
of bis own eon, it seems to ns that the 
Trial Court was right in holding that the 
said mortgage was thereby paid off and 
extioguisbed. No question would hava arisen 
whatsoever, bad it Dot bean for tbe fast that 
the eqaily of rademptioa with regard to 
the less imperial items of the mortgaged 
proparty had b 39 Q put up for s»le foar 
days before tha exasatioa of the eale-desd 
of Auguit tha 2o:b, 1914 To Chi', exteat 
ne dooot Biairoo Prasad fails! ts ronivs 
tss full aensiieritioa for whieh hs had 
stipulated in retire for the Ri. 30,03J 
eat forth as th 9 porihaia money uodsr 
tha sale dead, Th 9 amlmgensy was saa- 
template! by the deed itself and ft remedy 
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provided in the event of its turning oat 
that the vendor was unable to aonvey a 
good title io respeet of the whole of 
the property purporting to be sold. Bhai* 
ron Prasad has eleated not to avail himself 
of this remedy but to set up the elaim 
that, in oonseqnence of this partial failure 
of eoD9ideratioo, he himself has only par 
tially disabarged the debt due under the 
mortgage of June the 18th, 190f, and 
is entitled to maintain a suit for the 
balame. In argument before us sases have 
been quoted, 6ueh as that of Bar Ohanii 
L-il v, Sheorai Singh (1) and Ram Kiihan 
Dat v. Fakir Ohana (2), in wbioh questions 
arose as to the extinguishing of a prior 
mortgage on the execution of a subsequent 
mortgage. The former rf the two aa?69 
was, on the faae of it, a very peouliar 
one. The decision eventually arrived at 
was that the later aovenant of mortgage 
wbioh was pleaded as having discharged 
an earlier mortgage, was wholly void aod 
inoperative so far aB that earlier mortgage 
was ooDoerned, beoause the eontraot had 
been entered into with a person who bad 
no oonoern whatever in the mortgage 

property and no right to deal with the 
same. It se9ms to us that the oase is 
altogether a different one from that now 
before us. in our opinion the Trial Coart 
took the right view. Bbairon Prasad dir* 
•barged the mortgage of the 18th of June 
110 ?, when be accepted the sale-deed of 
the 25th of August, 1914 in hie own 

■ favour. There was a partial failure of 
•ODBideration under that deed and for this 
an appropiate remedy was provided. The 
fast thafc Bbairon Prasad has passed over 
that remedy and has thought it more 

profitable to elaim to set up the mort* 

gaga of Jane the 18tb, 1908, with its 
heavy rate of interest, cannot now affect 
the question whether the mortgage waa 
or waa not disabarged by the exseation of 
the esle-derd. 

We, therefore, set aside the order under 
appeal and restore the decree of the first 


(1) 39 Iud. Gas. 3A3; 33 A. 178; 32 M, L. J, ill; 
16 A. L. J. 223, 1 p. L W. 330; 5 l, W 502; (1917) 
M. W. N. 2£0i 26 0. L. J. 316; 21 M. L. T. 292, 21 0. 
W.-N, 766; 19 Boto. L.R. 41t; At I. A- 60 (P. 0.). 

(2) 19 Ind. Caa. 18; 11 A. L. J. 386. 


Court with costs in favour of the defend* 
act-appellant throughout, 
w, c. A. 

Order set a tide, 


OUDH JUDICIAL COMMISSIONER’S 

OOU RT. 

Second Civil Appeal No. 24 ok 1921. 

April 27, 1921. 

Present: — Mr. Dalai, A. J. 0. 

Ra.a BHAGWAN BAKHSB SINGH— 
Plaixtikk—Appellant 
versus 

Butammat MANRAJI KUNWAR 
—Dapsndant—Respond*^, 

Limitation, extension o/— Review, application Jor, 
effect of — Appeal, 

A petition in appeal of necessity re-opens in a 
Court of higher jurisdiction matters decided by a 
Court of lower jurisdiction. An application for 
review, on the other hand, does not of necessity by 
the mere fact of its being filed re-open questions 
settled between the parties by tho same Comt Tho 
question whether an application for renew will give 
a fresh starting time for limitation or not cannot 
be decided in the abstract but most depend on tho 
facts of every case. If tho application for review is 
not accepted aod the < ourt refuses to re-open the 
matter, no fresh starting point will be obtained by 
tho applicant for tho purpose of limitation, [p. * 0 tf f 
col. 1.] 

Appeal from a detree of the Subordinate 
Judge, Sultanpur, d-ifced the 15th November 
1920, upholding that of the Munsif, Sultan* 
pur, dated the 30th June 192). 

Mr. Rudra Datt Sinha, for the Appellant, 
Mr. Ghulam Butain, for the Respondent, 
JUDGMENT,—The two Gantts below 
have found againet the plaintiff on the 
question of law that his suit for declaration 
in the Civil Conrt was time barred under 
the provieione of Artiole 120 of the Firet 
Schedule to the Limitation Aet. He failed 
to ejeet'the defendant from a certain area 
of laud in the Revenae Court where it waa 
held that the defendant had rights in the 
land higher than those of a tenant. The 
final decision in the litigation was passed on 
the 10ih of January 1913 by the Board of 
Rmnuo and the present eait by tho plaintiff 
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for a declaration that the defendant had no 
nnder-proprietary rights in the land was 
instituted on the 6th of Jane 1919. On 
these facts the plaintiff’s suit was slearly 
time barred. He pleaded that it was within 
limitation on the ground that the right to 
sne assrned to him on 7th of Jane 1913 
when an applieation of his to the Board of 
Revenae for a review of the judgment, dated 
10th of January 1913, was dismissed. The 
real question at issue is one of fast whether 
by that application the matter in dispute 
between bim and the defendant was re opened 
in the Revenue Courts or not. A review 
of judgment is Dot an ordinary prosess and 
does not of Desessity ra-opeD questions already 
deeided between the parties to a suit in 
whioh judgment was prononnoed, The 
matter in issue is only re-opened when the 
applieation for review is accepted. In that 
respect an application for review differs from 
a petition in appeil. A petition in appeal 
of necessity re opens in a Court of higher 
jurisdiction matters decided by a Court of 
lower jurisdiction, An application for review, 
on tbe other band, does not of necessity by 
tbe mere faet of its being Bled, re-open 
questions settled between the parties by tbe 
aims Court. The question whether an 
application for review will give a fresh 
starting time for limitation or not canDot 
be decided in the abstract but must depend 
on tbe facts of every case. If tbe application 
for review is not acoepted and the Court 
refuses to re open tbe matter do fresh starting 
poiDt will be obtained by the applicant for 
the purposes cf limitation. Toe order of the 
Senior Member of the Board of the 7th of 
June 1913 on tbe application for the review 
of the Board’s judgment was "I decline to 
re-open the case.” Obviously, theD, the 
application for review did not lead to a 
re-openiog of the questions at issue between 
tbe parties. The decision of the 10th of 
January 1913 was the one whioh decided the 
points in issue between the parties and was 
not in aoy way affected by the application 
for review. That date started the period of 
limitation against the plaintiff and be did not 
obtain any privilege subsequently of starting 
the period of limitation from a later date. 
The decision of a Judge of this Court in 
£un« Qopal v, Shohtada Baide: Singh (l) was 

(1) 39 Iud. Cas. 42$; 20 0. C. 126; 4 U. L. J. 122. 


referred to but that dealt only with appeals 
and not with an application for review for 
the purpose of limitation. 

This appeal is dismissed with costs, 
z. r. 

Appeal diimiiied, 


ALLAHABAD HiGH COURT. 

.Firm Civil Appeal No. 275 op 1917. 
January 9,1922. 

Preient: —Mr. Justice RaBque 
and Mr. Justice Lindsay. 

LACHMI PRASAD and otheri— 
Pliiiitipfj—Appellants 
versui 

GOKUL AND OTHERS — 
Defendants—Respondents. 

Mortgage—Several mortgage* of one citato—Share 
in each mortgage specified — Transaction , whether one or 
several—Redemption. 

A. procured a loan from niue persons and executed 
a single mortgage-deed in their favour in which was 
set out the share of each in a schedule attached to 
the deed, and specific portions of the property mort. 
gaged were made security in favour of each of tho 
Line mortgagees whose names were mentioned in 
the deed: 

Held, that, for the purposes of redemption, tho 
transaction did not amouut to nine separate mort- 
gage9 and that there was no impediment in law to 
the redemption of such a mortgage by one suit. [p. 
207, col. l.J 

First appeal from a decree of the Sub¬ 
ordinate Judge, Gorakhpur. 

Messrs. B. E. O'Oonor and Kamalakanta 
Verma for Mr. Iiiear Saran, for the Appellants. 

Dr. Surendro Hath Ben and Mr. Barnandan 
Pratad, for the Respondents, 

JUDGMENT.—This very ancient appeal 
has some op before us to day after having 
beeD in the Court for 4, years. 

The matter involved is a very simple one 
and the deoision of the appeal need not occupy 
us very long. 

Tbe appellants here were plaintiffs 
in tbe Court below and the suit they 
brought was for redemption of a mortgage 
exesuted on the 25th of May 1907, 
That mortgage wa9 exesqted by two 
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persons, Baba Nandan Pat and his brother’s 
wife. Muiammot Janki. 

It is admitted that the plaintiffs in 
the present suit are subsequent mortgagees 
of the same property holding from the 
same mortgagors, and it was in their 
•haraster as subsequent mortgagees that 
they alaimed their right to redeem this 
mortgage. 

Aisordbg to the deed exeeuted on the 
25th of May 1907 a loan of Rs. 13,350 
was advanced to the mortgagors by nine 
persons, The share of eaah of these 
joint mortgagees in tbe mortgage money 
is eet ont in a schedule attaabed to the 
deed. The seaurity whiah the mortgagors 
offered for tbe loan was a share in a 
village whiah amounted to three annas 
ten pies and out of this share specific portions 
were made eeaurity in favour of eaoh of the 
nine mortgagees whose names are mentioned 
in the deed. 

It was expressly provided in tbe mort* 
gage*deed that when the mortgagors oame to 
redeem, the mortgage-money should be paid 
in a lump sum and all redemption proceed- 
ings should be taken at onse. 

The learned Subordinate Judge in this 
ease has some to tbe aonolosion that the 
loit a? framed was not maintainable. Hie 
view of the traneaotion dated the 25th of 
May 1907 is, that it amounts to nine 
separate mortgages and that one suit for tbe 
redemption of all these mortgages is not 
maintainable. 

' On the fase of it, this deoision is olearly 
erroneous. There was a loan advaneed by 
nine separate mortgagees in specific eharee, 
and we know of no impediment iD law to 
the redemption of suoh a mortgage by one 
fluil framed in tbe manner in whiah tbe 
present suit was framed. Tbe dearee of tbe 
Oourt below cannot stand and must be 
reversed. 

We • allow tbe appeal, set aside the 
desree of the Oourt below and eend bask 
the sase to tbe Subordinate Judge of 
.Gorakhpur for deeision ou the merita. It 
is to be hoped that, after all this enormous 
delay, this aase will be brought there to a 
speedy eoDsIuBion, 

The decree of the Oourt below is so 
pbvionsly wrong that whatever the result in 
$bpt Court may be, tbe plaintiffe-appellants 


are entitled to have tbeir ooets here, inoluding 
fees of the higher eoale. 
w, C. A. 

Appeal allowed; 
Oauie remanded. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1874 op 1919. 

January 4, 1921. 

Present:— Mr. Justiae Spenser and 
Mr. Justise Ramesam, 

BHU VANAPALL1SUBBAYA—Depends 

—Appeliabt 
tertut 

Rajah VELUGOTI KRISHNA 
YAOHENDRA VARU, RAJAH cp 
VENCATAG1RI— Plaimtipp No. -IYbifbe-- 

BESTATIVE AND PlAINTIPP No. I— R*8P0*DBN1S. 

Civil Procedure Code (Act V of 1808', «»-, 102, 116 
—Suit for arrears oj kattubadi, whether of Small Cause 
nature—Second appeal—Sail tried on Original Side 
and decree confirmed in appeal— Revision by Uigh 
Court—Provincial Small Cause Courts Act IIX of 
1687), >. 33. 

1 suit for recovery of arrears of laffuburfi is r, 
suit of a small cause nature, and where it is under 
Be. COO in value no second appeal lies. 

Wliero a Small Cause Court suit is tried ou tlio 
Original Side and decreed and on appeal thd decree 
is confirmed no equity arises in the defendant’s 
favour to have the appellate decreo set aside in revision 
by a High Court and get the case re-tried in a less 
formal manner as a Small Cause Court suit. 

Kollipara Seetaparty v. Kankipaty Subbaya, I lnd 
Cas. 648; 33 M. 3<!8; 20 M.L.J 718; tt M. L. T. 121 and 
Daulatsiughji v. Khachar Uamir Mon, 4 lnd Cas 
830| 84 B. 171111 Bom. 1*. R. 1830, distinguished. ' 

Seiond appeal against the dearee of the 
Subordinate Judge, North Araol, in Appeal 
Sait No. 85 of 1918, preferred against the 
dearee of the District Munsif, Tirupathi 
in Original Suit No. 633 of 1916. 

FACTS appear from the judgment, 

Mr. N. Ohandratekhara Aijjar, for the 
Appellant.—The suit was tried by the Dis- 
triot Munaif on the Original Side, He has 
exersised a jurisdistion not vested in him 
by law as he it a different Court wbilo 
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sitting on the Small Cause Side: Siotion 
33 of tbe Provincial Small Cause Courls 
Act. The oase should be remanded for 
trial on the Small Cause Side. Kollipora 
Settipaty v. Kankif.aly Stibbaya (1) and 
Dailattingh-.i v. Khachar Hamit Mon (2 . 

Mr. A. hriihniiwamy Aiyar, for the Re¬ 
spondent.—Here, tbe Munaii'e deoreo wes 
confirmed in appeal. There has been to 
prejudice to defendant. In tbe o*tee re¬ 
ferred to there was a reversal of the 
decree. 

JUDGMENT.—This suit to recover 
arrears of Sattubadi of less than Rs. 500 
in amount is of a small cause nature a: d 
no second appeal lies. See Mullapudi Bala- 
krithnayya v. Venhatanaraiimha Appa Sau 

(3). 

The appellants’ Vakil asks us to hold 
that tbe Distriot Munsif had no jurisdic¬ 
tion to try tbe suit on tbe Original Side 
seeing that under section 33, Provincial 
Small Cause Courts Act (IX of 18b7f, he 
is deemed to be a different Court from 
the same Court exercising small eause 
jurisdiction and suggests that we efaould 
interfere in revision and send the suit 
back for re trial on the Small Cause Side. 

In this case, unlikes the cases dealt with in 
Eolltpara Seetapaty v. Kankipaty Subboya 
(l) and DaAatiinghi v. Rhachar 
Hamit Mon (2), there was do reversal of 
the first Court’s decree in appeal, and, 
therefore, no equity arises i'd the dofeDdaDl'e 
favour, to have the lower Appellate Court’s 
decree set aside and get the case re tried 
by the same Original Oonrt in a less 
formal manner than it has already tried 
it. We must decline to interfere in the 
manner suggested, seeing that tbe defend¬ 
ant has not been prejudiced by the course 
adopted by the District Munsif. 

We dismiss this second appeal with 
costs. 

M. c. P. 

p. Appeal dismiitei, 

(lj 1 Jnd Cas. 543; 33 M. 32?; 20M.L. J. 718;0 
M I T 121, 

* (2) 4 Ind.’ Cas. 830; 34 B. 171; 11 Bom. L. It, 1330, 
(3) 19 M. 329; 8 Ind. Dec. (s. s ) 930. 


ALLAHABAD HIGH COURT. 

Second Civil Appk.l No. 434 if 19.0, 
January 10, 1S22. 

Preient: —Mr, Justice Ryves and 
Mr. Justice Gokul Prasad. 
BHAGIRATHI SHUKUL— 
Plaintiff—Appulant 

r e-ius 

CHANDRA HARIHAR PATAK and omn« 
—Defkni>ant8—Respondents. 

Plaint, mudeecriphon cf propeity in-Amendment 
effect o/—Cnn»e o/ action, whether offected. 

Where by mi.-take the plaint in a suit for redowp. 
t.on wiongly describes the property as being situat. 
ed in one v.llago, whereas it is reallv situated in 
auotuer, the Court should, on an application being 
uiade. allow the plaint to be amended, as such 
amendment wonld in no way alter the plaintiff’s 
cause of action which was the non-payment of the 
mortgage-money, and the mere fact of a misdescrip- 
tion of the property, would not alter that cause of 
action, [p. 209, col. 1.] 

Second appeal from a decree of the 
District Judge, Gorakhpur, confirming a 
decree of the Officiating Subordinate Judge, 
Basti. 

Dr. Kailai Nath Katiu, Messrs, hwir Satan 
aod Panna Ld , for tbe Appellant. 

Mr. N. O. Vail 1 ., for the Respondents. 

JUDGMENT.—In our opinion this appeal 
must succeed, The plaintiff appellant 
brought the suit on tbe basis of a mortgage, 
but by a misdescription in tbe plaint he put 
the share hypothecated as being eituated 
in the village JogiB, although it was really 
6itoated in tbe village Udaipur. The 
defendants are the mortgagors and his 
descendants. The mortgagor did not defend 
tbe tlaim but bis dessendants raised the 
usual pleas that tbe bond was without 
•onsideratioD and was executed without 
any legal necessity. They also contested 
the factum of execution by the mortgagor. 
The 6uit was dismissed by tbe Trial Court on 
tbe finding that no legal necessity for tbe 
transfer had been made out. On appeal, 
however, a fresh complication arose. After 
the plaintiff appellant's argument was beard 
the ease was adjourned at the respondente' 
instance for a few days. In tho meanwhile, 
it wae discovered that, althongh the property 
which was really mortgaged was situated 
in Udaipur, the plaintiff in fast described 
it &8 being eitualod in Jegia, What really 
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happened was that the money borrowed 
under the bypotbeeation bond in suit was 
for the purpose of purchasing a certain 
share in Jogia for the beneSt of the joint 
family, and perhaps that is how the confusion 
arore. Anyhow, the plaintiff applied to the 
lower Appellate Oonrt for amendment by 
substituting the name of the correct 
village id place of the wrong one. The 
learned Judgp, relying on the cases of 
Balknran Upodhya v. Qaya Din E shear (t), 
and Muhammad Sadi'q v. Abdul Mcjid (2), 
has disallowed the application and has 
dismissed the appeal. We think the Judge 
of the Court below was not justified in 
disallowing the application for amendment. 
Amendments of clerical mistakes have been 
allowed even in second appeals and this was 
eminently a case in which the plaintiff should 
not have been punished by dismissal of his 
suit simply because the Pleader’s cla»k who 
wrote the plaint had committed a clerical 
error. The mortgage in 8uit was filed along 
with the plaint and showed quite clearly 
what the property really mortgaged was. 
Under these circumstances, the amondment 
prayed for should have been allowed. This 
amendment would be in nc way altering 
the cause of action of the plaintiff. The 
dance of action was the non payment of the 
mortgage and the mere fact that a 
misdescription of the property crept into the 
plaint does not alter the oause of action. 
We think the Court below was wrong in 
thinking that it bad no power to allow the 
amendment. We allow the application for 
amendment of the plain*, dated the 5th of 
February 1920, We allow tbe appeal, set 
aside tbe decrees of tbe Courts below and 
remand the ease to tbe Comt of first 
metftooo through the lower Appellate Court 
with directions to restore it to its original 
number and try and dispose of it asoording 
to law. The defendants respondonte will be 
entitled to their oosts of this litigation 
up to date and the appellant will pay 
bis own costa of this appeal. The remaining 
•oats incurred by the appellant will bo coats 
ifi the cause. 

• w; o. a, 


Appeil allowid. 

fi! S T In f £ us ‘ 225i 12 A - L - J - 035 i 30 A. 870. 
W 10 Ind. Cas. 476; 8 A.. L. J. 050; 35 A. 010. 
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CALCUTTA HIGH COURT. 

Application is Original Civil Suit 
No. 794 or 1909. 

December 14, 1920. 

Present: —Mr. Justice Rankin. 

NARENDRA LiL KHAN—Applicant 

tenui 

TARUBALA DASI— RsgpOHDXHt 

Attorney—Bills of costs—Lien—Limitation, bar of — 
Set-cff—Limitation Act {IX of .9DS\ construction of— 
Limitation bar6 remedy does not extinguish right, 

In the case of a personal action for a debt, 
limitation merely bars the plaintiff from having tho 
particular remedy by way of suit and does not 
extinguish the debt, [p 21^, col. 1.] 

Therefore, if an Attorney has any form of lien 
upon property in respect of his bills of costs, ho 
can exerci«o that lien notwithstanding that, by the 
terms of the Limitation Act, he could not bring a 
suit. [p. 210, col. 1] 

The bar of limitation applies to a claim of set¬ 
off by a defendant as if ho were bringing an 
independent suit of his own but where lie isdofend- 
ing himself by way of set-off, if his claim was 
not barred at the time of the issue of the plaint, he 
may prosecute a set-off even though the time may 
hive elapsed before his filiug, say, a written state¬ 
ment claiming the set-off. [p, 210, cols. I 2.] 

The limitation Act being an Act of a restrictive 
character must bo strictly construed, [p 213, col. I.] 

Mr. L. P. E. Puyh, for the Appellant. 

Baba Hirenira Nath Dutt, for the Respond. 
en>. 

JUDGMENT.—This ia an application by. 
an A ttorney under rule 59, Chapter XX K VIII, -1 
of the High Court Rules, for an order 
against his olient for payment of the eumi 
amounting to R). 53l>14 0 allowed on taxa¬ 
tion of four bills of costs in respect of 
non-oontentioae business. It appears that 
the Attorney also acted for the ilient in 
several other proceedings, beiog certain 
execution oases in one of which a oon-' 
aiderable earn of money wai recovered by 
the Attorney and was pat into bis band' 
on behalf of bis client. Differences of 
opinion aroee between the parties as to! 
whether tbe particular or active Hen of 
a Solicitor in respect of the sum of money 
so reeievei was available for his coets in 
all or in only one of the exemtion mat- 
tors, but by an order obtained from Mr., 
Justice Buckland the Attorney has guessed- 
ei in having it declared that big parti- 
anlar or active lien extends to all these* 
contentions proceedings, 

The main difSiulty now ie dne to the fact 
that before the money in question was' 
relieved by tbo Attorney oyer throe yearr 1 
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bad elapsed since the completion of the 
work comprised in each of ih» four bills 
of easts. The order of Mr Justice B iok- 
land, as I construe it, merely direited tbit 
these bills of costs should be taxel and 
that any moneys over and ab)ve the 
amoont whish in any event would be 
sufficient to satisfy the Attorney'e claim 
should be re paid by the Attorney to the 
tlient at once. It in no way deeided 
whether these bills of costs were in 
fact due fiom the client to the Attorney 
or not, but it did declare that to tbe ex¬ 
tent to which these bills, when taxed, were 
due and payable the Attorney should have 
a right to a set off. In addition to the 
particular or active lien which an Attorney 
has upon monies which have been re¬ 
covered in a suit, tbe Attorney has a gener¬ 
al or passive or retaining lien upon all 
moveables, deeds, documents, and so forth 
that come into his bands unless they 
come for a speci6e purpose which would 
be inconsistent with the right of retainer; 
but Mr. Justice Baokland in this case hes 
defioitely decided, as appears more clearly 
from bis judgment than from the form of 
the Older, that with regard to the four 
bills of costs in question, the Attorney 
bac not got tbe right to exercise any 
lien. 

Now, the law on the subject, so far as 
it is necessary to Btate it, stands thus. 
By section 28 of the Limitation Act of 
1908 it is provided that "on the deter¬ 
mination of the period hereby limited to 
any person for instituting a suit for 
possession of any property, bis right to 
Such properly shall be extinguished"; but 
in tbe caee of a personal action for a 
debt limitation merely bars tbe plaintiff 
from having the particular remedy byway 
of suit and does not extinguish tbe debt. 
Thus, if tbe Attorney has any form of 
lieu upon property in respect of his bills 
of costs be can exercise that lien notwith¬ 
standing that, by the terms of tbe Limi¬ 
tation Act, be could not bring a suit. 
The next proposition of law whish is of 
some importance is this, that so far as 
the position of a defendant asserting a 
right cf set off iB concerned, the limi'a- 
lion bar does apply to him. It applies 
to him as if be were bringing an inde¬ 
pendent suit of bis own, the only differ- 
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ecos being that, where be is defending 
himself by way of set-off, if bis claim 
was not barred at tbe time of the i*eue 
of tbe plaiDt, he may prosecute a set-off 
even although the time may have elapsed 
before his filing, say, a written statement 
claiming the set-off. But with that excep¬ 
tion as to tbe terminut ad quern of the 
period of time, it is tbe law in India as 
well as in England that limitation applies 
to a set-off. Now, in this sase, the 
question of passive lien or right of re¬ 
tainer having been disposed of by Mr. 
Justice Buakland’s judgment and the right 
of set-off being eubjeot to the principle 
of limitation, it is or may be a matter 
of real importance whether, under rule 
59, I can make an order against the client 
for payment. 

On tbe affidavits, which are very short, 
there i?, in essential matters, no substantial 
dispute, tbe sontention expends itself upon 
things which matter little now. The retainer, 
the fact that the work was done, and tbe 
proper charges therefor are all beyond 
dispute. 

As regards one of tbe bills, an objection 
is mentioned in tbe Attorney’s own affi- 
davit. It refers to tbe bill for Rs. 287 
in the matter of (be Laodora estate. It 
was not apparently taken before Mr. Justice 
Bucklaud but is one of the objections 
mentioned or aired before the Taxing Officer. 
Tbe objection is, that by tbe terms of 
tfe letter of retainer in this particular 
matter tbe Attorney was to look for his 
costs not to his client the prospective 
mortgagee, but to tbe prospective borrower 
or mortgagor. If aDy real case of this 
sort was disclosed, I should except this 
particular bill from my order, but on the 
terms cf the latter it is as plain as pos¬ 
sible that there is no foundation for tbe 
eoDtentioD that tbe Attorney was to act 
npon the footing that his client should 
not be liable for costs as distinct from 
tbe usual arrangement that tbe mortgagor 
shall pay tbe mortgagee’s costs incidental to 
the loan. The letter has been 6et oat in tbe 
Attorney's affidavit. The affidavit in answer 
says merely this— i am advised that 
the contention of tbe Raja that the bill 
of costs re Lindora esta'e is not payable 
by him is valid." I have no facts at all 
before me opoo wbieb I ean be satisfied 
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that there is in this matter any bona fide 
or substantial disoute ae to the exiVe^os 
or non-existence o! a special b&rgvn be* 
t*een the Attorney and the client. No* 
where do I find it stated that on sash and 
each a date a verbal bargain was m*de to 
that effec ; nowhere do I find in the 
affidavit of the respondent a case whose 
seriousness or bona fidct can be investigat¬ 
ed to the effect that this Attorney was to act 
for the lender but was to look entirely to the 
borrower for these coats. There is no 
doubt, moreover, that the transaction fell 
fchroagh and neither the letter nor any* 
thing else in eviden#e discloses any case 
at all for so extraordinary a bargain as 
that the Attorney should do work for a 
lender upon the term3 that, even if the 
loin went off, the lender sboald not be 
answerable for his own costs. There is, in 
my opinion, no matter forenqairj; no matter 
which needi to be elucidated in a suit; 
the jurisliction of the Court under the 
rale is not ousted by a mere statement 
from the lipi outwards disclosing a will* 
ingness on the part of the oilent to con* 
tend something for which he can indiea'e 
no concrete case, 


The bills of costs were taxed and th 
Attorney retained a certain amount an 
refunded the surplus stating at the tim 
to the client that when the Court rs 
assembled after the vacation he wool 
m^ke an application for the purpose c 
determining whether he wae entitled ( 
pay himself out of the moneye so rstainet 
I he first objection with which the Attoi 
ney is met is that he cannot gee an orde 
tor payment under rale 5'J basauee h 
f. M a, f oad y been paid. In my opinio 
inero is no subatanoa in that objeitio 
more partianlarly haying regard to th 
faet that by his letters the Attorney ha 
retamed the moneys earefally setting oc 

. * h * wil ( apply to enbordinate hi 
right. How little eubstance there is i 
that objection may, I think, be clearly see 
by considering it from the point of viei 
of the elient. The client claims tha 
the mousy i e his, that there is n 
debt, and that nothing the Attorne 
i»n do will entitle him to appropriat 
that fund. Claiming that, he cannot b 
Beard to say that an order for paymei 


eannot be made against him baaaase the 
Attorney ha? already b?eo paid, 

I some now to the question whieb arises 
by reason of the lapse of time between 
the eompletion of the work and the 
receipt by the Attorney of the money. 
It ie alleged hy the Attorney in hie affi¬ 
davit that from time to tims he had 
made oat his bills of eosts in respeet of 
the various eases and matters inelading 
the foar bills now in question and that 
he bad made them over to his client for 
examination. “I had also from time to 
time asked Baja Narendra Lai Khan to 
pay me the said costs inelading those 
mentioned in the eeaand paragraph and 
the eaid Baja Narendra Lai Khan bad 
oq several oocaeions personally reqnested 
me that I should wait until hia dues 
should be realised in (be said execu 
tion eases and sboald take my eosts out 
of the monies so realised, and in com* 
plianoe with sueh request I did not take any 
sreps to enforoe payment of my said eosts.” 
The answer to tbat and the only answer, 
in the affidavit of Bam rat i Mukherjee, the 
agent of the olient, is,—"I admit that the 
eaid Bibu Hirendra Nath Dutt made over 
certain nntaxed bill? but have no knowledge 
that the said Raja Narendra Lai Khan 
personally requested him to wait for pay*, 
ment nntil his dues in the execution ease 
be realised or that the eaid Baja suggested 
that the eosts of the said Baba Hirendra* 
nath Dutt should be deducted from the 
eosts when realised.” In that state of 
affairs, there is no denial, no etatement 
even, tbat the elient bad informed the 
deponent tbat the statement of the Attor* 
ney, upon oath was nntrae. I feel, there* 
fore, both entitled and obliged to act upon 
the footing of its truth. 

The first question which arises, therefore, 
is, whether npon nneontradioted matter 
there is not an aniwer to any objection 
based npon limitation. In my opinion the 
evideme of the Attorney is good and 
suffieient evidense of a verbal promise on 
the part of the elient, a promise given 
for consideration to pay the Attorney when' 
money was rsoovered in the execution 
cases. This view agrees with a prineiple 
whose illustrations are well known. “A 
promise to guarantee a debt if the areditor 
will give time to the principal debtor is iq 
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the first instaDes an offer. It becomes a the time allowed under Article 84 of the 
binding promise when the condition of Limitation Act and it, therefore seems 
giving a epeoiGed time or a reasonable to me that in exereising dieoretion 
time has been performed (Polhok on wi{h regard to snob applieatioos, when 
Contraois, 7th Edition, page 202). I see no a question of lapse of time is raised it 
answer upon the present evidenoe to this e hould be considered whether the ’time 
•ontentioD, but Mr. Pugh has contended allowed by Artislo 81 ought not to be 

that, it there is any special bargain of the time limit.” 

the sort, rule 5) cannot be applied. In I observe that the learned Judge there 
my opinion, unless the spooial bargain n used very guarded language and as his 

a matter of dispute, the rule is in no way observation is only obiter this is not 

inapplicable. It says nothirg about the unnatural. 1 do not feel quite sertain 

Attorney’s retainer or about an original or whether the inclination of his opinion 

subsequent bargain. The test if, whether was that the time limit should be imposed 

there are in the end only questions re i n all eases by an analogy drawn from 
quiriDg to be elueidated in a suit. If not, Artiele 84 or that in every oase it was a 
the only other condition is that the ap- question to be eonsidered as a matter of 
plieation shall be ods for payment of the diseretion upon the epeeial faots. In any 
amount of a taxed bill of easts. ease, Mr. Pugh for the respondent eon- 

On this visw, it is unneaessary for mo tends that any diseretion, in order to bo 

to consider the somewhat diffiiult questions sound, must be so restricted and controlled 
that have been discussed upon the as- by analogy from the Limitation Ast; and 
sumption that if tbo Attorney were to he adds the farther contention that, savo 

bring a suit for the recovery of this on this oonditioD, rule 59 of Chapter 

money, be would be debarred by tbe Limi- XXXVIII of the Hales of this Court is 
tation Aaf, but I will deal shortly, as an n'lra virei. It appears that the substance 
alternative metbcd of disposing of this of the Rule wa9 introduced into this Court 
applieatioD, with the question on that in ItOo from tbe rules of tbo Bombay 
footing. Court which have contained this provision 

It has been bold by authority in this for over 40 years. It most be admitted 
Court, following authority in tbe Bombay also that Mr. Pogh has against him on 

Court, that under tbe rule in question both tbe contentions just mentioned the 

neither Article 84 nor Artiolo 181 of the case of Wadia, Qandhy Jj - Co. v. funhotim 
Limitation Act applies. Artiole 84 dees S-.r;» (2), and a very considerable body 
not apply, beeause the proceeding ie not a of judicial opinion therein cited. As to 

snit. Artiole 111 dees not apply, as Mr. tbe rnle beiDg ultra tires I think it is either 

Pogb for the respondent ic constrained by valid or invalid as it stands: it is not eon- 

the dsoisions to admit, beoause this appli- ditionally valid cr conditionally invalid. I 
cation is not an application contemplated think it impossible to hold that, beaanso 
by the Civil Procedure Code. Tie result the Limitation Aot sets a limit only to 
ie that rule 59 is technically free frem suite and applications ooutemplated by the 
aoy Statute cf Limitation. This matter Civil Prooedure Code and has provided 
having been drawn to the attention of Mr. none for other applications, therefore tbo 
Justice Cbaudhuii in this Court, in the High Court’s power under it3 Charter to 
case of Likhimoni Dam v. Dici;end'a Nath make rules to regulate proceedings can 
Mokher.ee (I), that learned Judge makes u6ver be exercised by providing special 
this observation forms of opportunities of making appli- 

"If there is no special rule of limitation, cations to tbe Court. There is nothing in 
discretion fcas to be exeorieed in allowing tbe oase of Chur,Hal Jethubhai v. Dhayabhai 
such applications which are of a eummary Amuiakh (3), which warrants and counten- 
nature. Tbe rule itself provides for an ances this oontentioo. It was ooooerned 
alternative relief, t>:'r, relief by suit, and with an appeal as to which spsci6c pro- 
eucb a enit can ooly be instituted within 

(2) 32 B. lj 0 Bom. L. U 50 \ 

‘ 11) 61 Iud. Cus. Bill 40 C. W 23 C. W. P. 470. (3J 32 U. 14, 0 Bom L, It, 1139. 
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vision bad been made by the Limitation 
Ast. 

The contention that under rale 59 any 
discretion, in order to be right, mast be 
exercised only within the limits eet by 
analogy from Article 84 is, I think, maah 
more eerioaf, One naturally assumes that 
the intention of the rule was not to en¬ 
large the rights of aoy parties but to 
enable a more nummary remedy to be 
given in oases whioh did not require tbe 
more elaborate prooedare of a suit. It 
bai, however, to bs observed that when 
this rule wa3 borrowed from Bombay, deoi- 
eioae in Bombay bad for a aonsiderable 
time been to tbe effest that the L : mi- 
tation Aat did not narrow wbat tbe Court 
under tbie rule ought to do, The aas 9 
already sited, and the oases therein relied 
on, show that the Bombay High Court under 
this rule, have made orders either without 
enquiring into the question of limitation 
though raised, or in spite of tbe knowledge 
that limitation woald have barred a suit. 
Farther, and apart from these oases, in the 

of Ramhari Sahu v. Madin Mohan 
Muter (4), a Division Bench of this Court 
dealt with an appliaation whiah could be 
regarded either as made under a rule of 
the Court whiah wae technically free from 
Bny statutory limitation or as made under 
Button 558 of the old Code whiah attract, 
fid Article 168 of tbe Limitation Aat. 
ibe appliaation was allowed though the 
matter wee purely discretionary in its 
nature and although under the Code it 
would have bsen barred. 1 do not think 
it open to me on the authorities to lay 
own an abstract or a priori rule to the 
effoet that it is neaessarily wrong to ei 9 r- 
•196 this discretion in a ease where a 
suit could not encased; any suoh rule 
most b, laid down, if at all, by a higher 
tribunal. I think my discretion ia to be 
exercised in the present state of tbe author- 
!! ,M u P° n well known lines and in 

be well-established manner on the parti* 
oular facts of each aase. ‘ The Limitation 
rm '.. a ? wa9 Iaid in a 8190 B,r eady cited 
ran 1 'L • v - Dahyobhai Amulakh 

°aing an Act of a restrictive character 
must be strietly construed.” 

Ia the present case, it appear* from 
(4) 23 0. 339; 12 I n d, Deo. (s. 8.) 227. 


what I have said already that there is a 
special state of fasts strikingly in favour 
of the applicant. On an appliaation 
such as this, I think it makes all the difference 
when a question of lapse of time is raised 
whether the Court is dealing with a position 
in which the faots are not really in controversy 
or with a matter as to which real and 
substantial dispute upon the facts is shown. 
If, upon examination, it appears that a real 
dispute exists as to facte, then not only would 
a suit be a safer form of remedy for other 
reaeoDS but the principle of limitation ia 
itself a highly desirable safeguard. Here, 
however, that is not so, and a very strong 
appeal to have the Oonrt's discretion exercised 
in his favour is made by an Attorney who 
can show without serious ehalleoge such 
a course of conduct on his client's part as 
I have here to deal with. The Statutes of 
Limitation, still less the principle of limitation, 
are not intended ae an aid to unconscionable 
conduct though necessarily in securing 
other ends they afford scope for this. 
In thin case, I can 6ee no other end to be 
secured, beoause I think the more summary 
remedy can be given safely upon unchallenged 
faots. The debt subsists; its justice is 
unimpeachable; the appeal to the analogy 
of Article 84 is on tbe unchallenged 
evidence of ths Attorney made in ciraamstanaes 
which render it not merely shabby bat 
discreditable. In that state of affairs, if it 
be a matter of discretion, I answer that if 
I have the power 1 have the will. I 
mmt be shown that statutory provision 
or resognisod judicial prineiple forbids, f 
cannot vouoh judicial discretion for 
extending by analogy a restrictive Statute 
in sacrifice of the merits of the oase. 

The application succeeds with costs, 

J, p. 

Application succeeded. 
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PABBATI V. bHTAM RICH. 

ALLAHABAD HIGH COURT. 
Sicobd Cmi Appeal No. 1U;0 op 1919. 
Jaruary 6, 1922. 

Pretent:— Mr. Jastica Piggott and 
Mr. Jostiee Walsh. 

PARBATI AED ANOTHER—DlFIEDANTI 

— APFELLtNTS 
ter tut 

Ra'a SHYAM RIKH andoteerc 
—Pl#i*tipp*—R e * pom emu, 

Provincial Insolvency Act fill of 1P07 J, applicability 
of, to proceeding* under Agra Tenancy Act (I\ o) UOl ) % 

The provisions of the Provincial Insolvoncy Act 
do not apply so ns to govern or affect the rights 
of a land-holder against his tenant enforceable by 
means of any suit or proceeding under the Agra 
Tenancy Act, nor do they bar a proceeding in 
execution of a decree before a Revenue Court 
against a tena« t who subsequent to the decree is 
adjudicated an insolvent, ip, ' K>, col. I.] 

A landlord obtained decrees for arrears of rent 
against his tenant: the tenant was subsequently 
adjudicated an insolvent: tho landlord thereafter, 
with the leave of the Insolvency Court, brought the 
present suit challenging the validity of certain 
transfers by his judgment-debtor, the tenant: 

Held , that the suit was not maintainable and 
that tho proper remedy of tho landlord was, in the 
first place, to take out execution of hisdecrefs in 
the Revenue C 0 urt as against any property which 
he alleged to lx? the property of bis judgment-debtor, 
and, that if he met with any resistance, the 
question was oue for the decision of tho Execution 
l ourt, in reepoct of which either party aggrieved 
had a right to seek a determination by means of a 
regular suit. [p. 216, col. 1.] 

Second appeal from a decree cf the 
Additional Judge, Moradabad, confirming 
that of the Additional Subordinate Jadge. 

Dr. K. N. Eat u t Messrs. Radhakant 
Malaviyi and BaUthri Prat:d t for the Appel¬ 
lants. 

Mr. B. E % O' Conor , for the R3s;ondent«. 
JUDGMENT. 

P; 0 ) 0 rr, J.—Tnis is a second appeal by 
the defendants in a suit for a declaration. 
These defendants are the wife and the minor 
son of one Chatar Singh who has hten 
adjudicated an insolvent. The paiuaiotl 
respondent, the plaintiff in the suit, is a land¬ 
holder who on various dates between the 7th 
of March and the 29ih of March 1911 had 
obtained from a Revenue Court decrees for 
arrears of rent against the aforesaid Chatar 
Singh. After the latter had been adjudicated 
an insolvent, this decree-holder applied to the 
Insolvency Court, ostensibly under the 
previsions cf section 60(2) of tie Provincial 
Insolvency Act, No. Ill ti lt07, for the leave 
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of tbe Court to institute the prepent suit, 
The object of this suit is to challenge the 
validity of two deeds of transfer, dated the 
10th of July V 08 and *he 16th of May 1910, 
respectively, whereby Chatar 8ingb more than 
two yeare prior to his insolvency, had purport, 
ed to transfer immoveable property in favour 
o* his wife and bis minor son. The suit was 
resisted upon various grounds, but tbe 
particular point which has been principally 
argued before us was not taken in either of 
tbe Courts below, and the reason for this 
becomes obvious enough as we consider that 
point in detail. There were objections taken 
to the form of tbe suit and a plea of liroi'ahon 
was raised, but both the Courts below have 
decided in favour of tbe plaintiff in respect of 
legal objactions, as well a? on the merits, and 
have granted him tbe decree for which he 
sought. Now, the decision of the lower 
Appellate Court in this case is dated December 
the 19;h 1918. Oo tbe 4fch of M&nb 1921 
a Full Bench of this Court pronounced its de- 
cieion in the case of Kalka Dot v. Q<ij u Singh 
(i) in which tbe whole question of the rela¬ 
tion between the jurisdiction of the Revenue 
Court®, constituted mn er tho LocmI Teiancy 
Ac*, No. 11 of 1901, on the one hand, and tbe 
Courtc acting nrder the Provincial Insnl. 
veccy Act, No. Ill cf lfc07. was reconsidered 
and determined. There bad been a previous 
decision of this Court, Boghubir Singh v. Ram 
Ohandar (2), according to whioh a land-holder 
could not institute a 6uit for arrears of rent 
under the provisions of the Tenancy Act 
against a tenant who bad been adjudicated 
an insolvent. This was tbe precise point dealt 
with by the Judges of this Court in the 
Fill Banoh oa-e. They overrule tbe older 
decision and held that the Provincial In¬ 
solvency Act di 1 not apply at all so as to 
g vern or affect the rights of a land-holder 
against his tenant, enforaible by means of 
any suit or proceeding noder the Local 
Tenancy Act. 

Io the second appeal now before U9 the 
main argument addressed to us on behalf of 
tbe appellants has been based upon the 
principles laid down in this Fall Bench 
decision, It seemed to uc obviously neces¬ 
sary to allow the point to be raised and 

(\) 6>Tnd. Cas 817- t* A. 510; 19 A. L. J. 439; 

3 U. P RAMP B.'. 

{ 2j 12 IdJ. Cas. 927•, 6 A, L J. 1267; 31 A. 121» 
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Irgaed, The question is one of jurisdiction, 
and it sould not well have been raised in the 
Ooarta below in view of the state of the 
law as declared by this Court prior to the 
Foil Beosh decision of Marsh the 4th, 1921, 
We are not prepared to dissent from or to 
sritisiee the decision of the Fall Beneh in 
KalkaDaty . Qqjju Singh (1). Acieptiog 
ibe law to be what ia therein stated, it 
becomes beyond question that if the Pro¬ 
vincial Insolvency Act would not bar a 
suit by a land holder against his tenant 
brought before a Revenue Oonrt under the 
provisions of tbe Tenancy Acf, neither 
could it bar a proceeding in execu¬ 
tion of a decree before such Court. The 
whole of tbe pree?nt action, therefore, 
ba* been misconceived. The proper re 
medy of the plaintiff.resnondent wa», in 
the first place, to take out execution of hie 
decrees in the Revenue Court as against 
any property which be alleged to be the 
property of hie judgment-debtor. If the 
present appellants, or either of them, had 
resisted the seizure of any such property 
on the ground that it belonged to them 
in virtue of a transfer made prior to the 
insolvency, a question would have been 
raised which the Execution Court <nuld 
dealt with, in the first instance, and in 
respect of which either party aggrieved by 
the decision of the Execution Court would 
have a right to seek a determination by 
means of a regular . suit. Tbe euit out of 
which tbe present appeal arises was brooght 
with the leave of the Court for tbe benefit, 
not of the plaintiff respondent alone, but 
of the Rsoeiver and of tbe entire body 
of creditors, For the reason! stated, it 
860019 clear to us that the euit was entirely 
misconceived and not maintainable at all 
in itc present form. We must, therefore, 
allow this appeal, set aside tbe decrees of 
both the Courts below and direst that tbe 
mit be dismissed in its entirety. We order 
accordingly, hot, under tbe circumstances of 
the case, we think it only just to direct 
that both parties bear their own oo^tc in 
all three Courts. 

Walsh, J.—I entirely agree, but having 
regard to ihe exseptional circumstances of 
the case and the miscarriage which appears 
to have retailed up to the present moment, 
I propose to say a few words with refer¬ 
ence to the conreo which, it seems to me. 
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ia still open io law to remedy the mis* 
ehief, and whi.b, on tbe materials before 
as one e^n of eoarse say no more, I should 
bs prepared to take if I were a Ravenna 
Offi.ar approashed by the plaintiff for the 
appropriate remedy in api'e of tbe serious 
lapse of time. Se.tion 14 (2) of tbe Limi¬ 
tation A at provides that in somputing tbe 
period of limitation presiribed for any 
appliaation, tbe time daring whi.h the 
applicant has been prosesuting with dne 
diligeoae another .ivil proceeding, whether 
in a Oonrt of first inatania or in a Oonrt 
of Appeal, against tbe same party for tbe 
same relief, shall be eitladed where eaah 
proaeeding is proaeaatel in giod faith in 
a Ciurt whi.h fiom defeat of jurisdiction 
or other eause of a like natnre is anabla 
to entertain it. On the fasts as found in 
the lo«er Court*, the wife and the eon in 
this aase are in truth the eame party as 
the insolvent and this Coart is unable to 
entertain tbe eait by reason of jnrisdi.tion. 
A. tbe l'-w stands, it is qnite dear that 
the jnriediition of the Oivil Courts, strictly 
eo tailed, and of the Inaolvenay Court, res> 
pe.lively, on tbe one hand, and of the 
Revenue Court, an tbe other, are matnally 
esilusive. A deoree holder, who ie the 
landlord of an agricultural teuan.y to 
whiah tbe Agra Tonanoy Aet applies, iB 
not a .reditor under the Provincial In* 
solvency A.t in reaped of bis rent or 
dearee. His dearee is not a provable debt. 
Those statements are the aorollaries of tbe 
Fall Bsneh detiaion referred to by my 
brother whiah was passed in Marsh 
1921. 

Bat in this ease tbe insolvent, who is 
the father of the minor transferee and the 
husband of the female transferee whose 
interests are attacked by this suit, was 
adjudiaated insolvent in May 1913. On 
that date tha deaiaion whiah has baen 
overruled, namely, Raghubir Singh v. Bant 
Ohar.dar (2), whiah had been deeided in 
Oatober 1911, stared the plaintiff in the 
fate, and any member of the legal pro* 
fession who had been sonaulted by the 
plaintiff,—having regard to the plaint j n 
this suit and the diffi.ulties of proaedure 
one may fairly assume that the plaintiff 
was earefully advised,—sailing him«elf a 
lawyer and paying any reepeat to the 
deoisions of this Court, was bound to treat 
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the law no Eot forth by that deoision. 
The deoision was as dear and emphatic 
open the point as it was possible for a 
deoision to be. It pointod ont, erroneously 
ns it now appears, that the Provincial In¬ 
solvency Act prohibited ary suit beipg 
brought against a person who is declared 
an insolvent. It went on to declare that 
a landlord was cot a eecored creditor, ar.d 
that be was in exactly the same position 
as any other creditor and that ho oonld only 
see Is his remedy from the Insolvency Court, 
snbjeot to any possible existing remedy by 
way of distress whioh the Insolvency Court 
mightpermit. Under those circomstanoes. an 
attempt by the present plaintifl to exeoote 
his decrees, or to have applied to the Revenue 
Court to act in the face of that deoision, 
would have looked very much like an abuse 
of the process of the Court. He took, and in 
my opinion rightly took, the only step open 
to him ender the circumstances. He applied 
to the Insolvency Court, whioh this Cooit 
had told him was the only Court which 
could entertain bi9 claim, and obtained the 
leave of the Insolvency Court to bring the 
very suit whioh we ore now compelled to 
bold was misconceived. He framed a plaint 
with scrupulous care and accuracy and claimed 
reliefs carofolly pie;ared according to the 
then Judge-made law, and for myself 
1 do Dot hesitate to say (bat if the decision 
iD 1911 of this Court bad not been overruled, 
that suit would bavo been, if established 
in fact, dearly maintainable. The reeolt 
of the enit, to far as it went, wss to establish 
a grote fraud in fact committed by ibe 
inrolveDt and his family upon the plaintiff 
and the olb«r creditors, and to obtain from 
two Courts a deoision in the plainfifi’c favour 
which, it cannot be too often repeated, was 
juttified by the then existing state cl the 
deoisioDC. It was only after the appeal 
which we are now disposing of was filed, 
that the Foil Bench deoiiion declared the 
law afresh and destroyed tho Khcls fennda- 
ticn upon which He plaintifi's suit bed 
teen based. It seems to me rot only ccn- 
senont with justice, but appropriate to tbo 
intention of eection 14, sub section «2) of ihe 
Limitation Aot, if ever a ease wss appro¬ 
priate to the terms of tlat eeo'ioi>, that 
the Revenue Court should ecreider whe- 
(ltr under these oircuinstatosB the plaintiff 
should not be allow'd to seek a remedy 


of wbiab he had been deprived by the 
decision of this Court, 
w. c. A. 

Appeal allotted. 


MADRAS HIGH COURT. 

Appeal ag»ik6T Order No. 160 cp 1921. 

November 2i\ 1921. 

Freunh— Justice Sir William Ayling, Kt., 
and Mr. Justice Veokatasubba Rao. 
PAR ; /ATHI A MM AL— Appellant 

versus 

ELAYAPERUMAL KONAR- 
Rrspondbnt. 

Guardians and IFaivts Act (17// of I8£0), 7 i3) 

—“It ill," meaning of—Court, poicer of, to appoint 
guardian ol minor. 

Inasmuch as the word ‘Will’ in section 7 (3) of 
tho Guardians and V ard9 Act occurs in intimate 
collocation with the words “or other instruments' 1 
it must be interpreted ns meaning a untten Will, [p, 
217, col. 1 ] 

An appointment of a testamentary guardian 
8!ands in the way of the appointment of a statutoiy 
guardian by the Court but in tho case of an 
appointment of a guardian by an oral testament 
a Court can ignore the appointment and make statu¬ 
tory appointment of its own if it considers best in 
the interests of the minor, [p. 217, col. 1.] 

Appeal ogainst an order of the District 
Coort, Tiunovelly, in Original Pe'ilion 
Nr. 150 of 19:0. 

FACTS appear from Ibe judgment. 

Mr. A. Swam'njJha Ai\jar % lor tho Appel¬ 
lant.—Tbo appellant wa6 appointed gaardian 
by an oral Will of the child's mother. She 
should be preferred to the respondent The 
mother baa devised (ho properties to the 
child, TbeDietriot Judge should havaeDqoired 
into (his question. Section 7 of the Gaardinns 
and Wards Act ic a statutory bar to the 
appointment. 

Messrs. K. Jogannadha Aiyar and K. R . 
Bar.ga6ira>t i Aiyangar t fer the Respondent.— 
The wrrd'WilP in eection 7 (3) refers to a writ¬ 
ten teetoment, The implication is dear from 
1 he words which follow or o-ber instrument. 
There is no bar to the exercise of the 
Crurt’c jarifdioJion to appoint a guardian 
where some one else bad been appointed under 
an oral Will, 
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JUDGMENT.—The respondent in this 
ease is the father of a minor girl and ha?, 
at bis own request, been appointed statntory 
guardian of her person and propsrly under 
Guardians and Wards Aot. This order is 
appealed against by the child's maternal aunt 
who alleges that she was appointed guardian 
by an oral Will by the mother of the ehild 
who is said to have bequeathed the prop 
erty in question to the shild. The Dis- 
trial Judge has not enquired into the faot 
of this appointment of the appellant and we 
think he is justified in refusing to do so 
provided he finds, as be seems to do, that 
the appointment of the father as guardian 
is for the benefit of the minor. Oar atten¬ 
tion has been drawn to seations 6 ana 7 
of the Guardians and Wards Aet and in 
particular to danse (3) of section 7 which 
says: “Where a guardian has baen appointed 
by Will or other instrument or appointed or 
declared by the Court, an order nnder this 
section appointing or declaring another 
person to be guardian in his stead shall 
not be made until the powers of the 
goardian appointed or declared as aforesaid 
have ceased under the provisions of this 
Act.” We think that the word "Will” in this 
section whioh occurs in such intimats collo¬ 
cation with the words “or other instrument” 
must bs interpreted as meaning a written 
Will; and it is only in such a case that the 
appointment of a testamentary guardian 
stands in the way of the appointment of a 
statutory guardian by the Court. Bat in 
other cases, that is to say, in the oase of 
the appointment of a guardian by an oral 
testament, it would seem to bs open to the 
Court to ignore this appointment and make 
statutory appointment of its own if it eon- 
piders bast in the interests of the minor. 

As regards the merits, we see no reason to 
differ from the view taken by the learned 
Distrist Jadge. The learned Vakil for the 
appellant has drawn our attention to an 
allegation by his client that respondent—the 
father, dishonestly and fraudulently obtained 
a eale-deed and a othi d99d in bis own 
name and not in that of the minor and 
has complained that the District Judge has 
not taken evidence on thi9 allegation. There 
U nothing in ths District Jaige'e order 
to indieata that any evidence was tendered 
before him and the allegation that the Judge 


refased to take evidenee is denied in the 
counter-affidavit. 

Lastly, oar attention is drawn to the last 
statement of the Dictriet Judge’s order dated 
18th January 1921. “The respondent will 
deliver to the petitioner the whole of the 
minor’s property which is in her possession.” 
It is suggested that this order is not jastified 
by any provisions of the Aet. But, however 
this may be, this direction is not embodied 
in the final order of appointment which is 
now made the subject of appeal and we see 
no reason to conoarn ourselves with the ques¬ 
tion of its legality. 

The appeal is dismissed with costs. 

m. c. P. 

J. p. 

Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 

03URT. 

Second Civil Appeal No. 291 or 1920. 
Maioh 13,1922. 

Tretent: — Mr. Hallifax, A. J. C. 

KU K8A—Appellant 

versa* 

DAJIBA BHAU— Respondent. 

Limitation Act (IX of 190V, *'• 22, applicability 
of—Joinder of parties—Appeals — Civil Procedure Code 
(Act V of 19Jv, 0. /, r. 10, 0. XU, r, 20 -Party against 
whom no relief claimed, whether can be joined as 
respondent in appeal—Cross-objection, admission of, 
after 30 days—Notice. 

Section 22 of the Limitation Act does not pres, 
oribe any period of limitation for the joinder of a 
party to a suit under seotion 32 of the Civil Pro. 
coduro Code of 1832 which is rule 10 of Order I of 
Civil Procedure Code, 1903) or to an appeal under 
seotion 651 of the old Codo (whioh is rule :Q of 
Order XLI of the new Oodoi and there is nothiug to 
prevent such a joinder in either a auit or appeal 
oven aftor it ia barred by time. [p. 219, ool, 2.J 

Section 2! of tho Limitation Act applies to 
appeals as much as to suits iu principle. But a suit 
in which a defendant is joined, after the period of 
limitation has expired, must necessarily bo dis- 
missed as against him. In an appeal, howovor, there 
may bs possibly reasons justifying its admission 
after time under soction 5 of the Limitative Aot 
[p. gan, ool. 1] 

A party to a suit against whom the appellant 
olaims no relief cm be made a respondent to tho 
appeal [p, 210, ool. l.j 
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A cro88.objection can be admitted after the 
expiry of . 0 <lava from the tervice of notice of the 
appeal on the respond *ut even though it be put in 
in the lourso ot the arguments in appeal, [p. 2 0 
col. X.] 

Mr. D. T. Mangulmurti, for the Appel- 
lent 

Mr. V. B. Pandit, R. B. and Mr. W. R. 
Puronik, for the Recponcer.t 

JUDGMENT. —Od tbedeath of one Ganga 
Bai the plaintiffs sued for possession of the im¬ 
moveable f roperty that bad been in her posses¬ 
sion. The 6rst two defendants admittedly had 
no title whatever to tbe portion of the property 
reoorded as theirs, wbish they seem to have 
held, if thev held it at all, on behalf of the 
third aud fourth defendants. Toe two latter 
maintained that they had a good title to tbe 
propei ty in their possession bat the Gndiog 
was against them. In tbe soaree of their 
pleadings in a written statement filed on the 
2t>ib of July 1919 they alleged that they were 
not in aetnal possession of sertain jangles 
on the estate, wbish bad been leased prior to 
their coming into poese-sion by Ganga Bai 
to one Dajiba Bean under a lease expiring in 
the following yet>r 1920; they urged that, 
therefore, Dajiba Bbau was a nrsessary 
party to the suit and ought to be joined as 
a defendant. 

(21 It ie slear that Dajiba Bhaa’e 
prestcee in the suit as a party was no more 
necessary than that of tbe large number of 
other persons who held portions cf the 
property as statutory tenants or lessees ntder 
Ganga Kai, and that the plea was taken on 
behalf of the third and fourth defendants only 
for the purpose of delaying matters and 
embarrassing the opposite party. The 
plaintiffs naturally resisted the joinder of 
Dajiba Bbau strenuously, but the third 
anu fourth defendants insisted on it and the 
learned Subordinate Judge ordered that he 
should be joined as the fifth defendant. The 
desree of tbe Court ordered that the first 
four defendants should give the plaintiffs 
possession of all tbe property they claimed 
with tbe exception of about 33 acres, in 
which it was ordered that they were to have 
joint possession with the third aDd fcnrlh 
delendautc. It was also ordered that tbe 
first tour defendants should pay their own 
costs and that the third and fourth should 
pay these of the plaint.ffi. Theotly order in 
toe decree atieoung the fifth defendant 
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Dajiba Bhau is that the plaintiffs are to pay 
his costs. 

(i) Against this decree the plainfiffs 
filed Civil Aporal No. 12 of 1920 and the 
third and fourth defenoants filed Civil Appral 
No. 24 of 1920 in the Court of the District 
Judge. Tbe plaintiffs made Dajiba Bbaa a 
respondent to their aopeal as well as tie 
third and fourth defendants, but these two 
defendants in their appeal joined the plaintiffs 
only as respondents. Very much tie 
greatsr part of the plaintiffs’ appeal was 
directed against the order that they were to 
pay the costs incurred by Dajiba Bbau. 
Ooly the last jf their eight grounds of appeal 
has reference to the one other matter of 
which they complained, the retention of tbe 
third and fourth defendants in joint 
possession with them of a part of the land. 
The third anl fourth defendants attacked 
the whole decree and, in particular, they 
urged that ’‘the lower Court oaght to have 
held that Mutammat Ganga Bai had no right 
to lease out the Parsadi of the shares of 
defendants Noi. 3 and 4 to Dajiba Bhau, 
defendant No. 5.” This matter was entirely 
outside the case even with Da|iba Bhau 
joined as a party, but it is, if possible, even 
more outside the scope of an appeal to which 
Dajiba Bbau was not made a party 
at all. 

(*) The general remaiks of tbe learned 
Di-triot Judge in regard to the joining of 
Dajiba Bbaa do not show much understanding 
of tbe situation and are contradictory iu 
several places. They need not, however, be 
discussed. His decision is summed up in 
the following words: "Dajiba Bhau will 
be discharged from tbe suit. It is somewhat 
difficult to decide how hie costs ought to be 
met. Ap, however, I think that plaintiffs 
onght to have come to know about his claim 
over the jangle and that the other defendants 
were not in possession thereof before they 
launched this suit I order that plaintiffs do 
pay half of Dajiba's costs in the lower Court 
and that Dajiba bear the rest himself." In 
regard to the main claim against the third 
and fourth defendants certain modifications 
were made in tbe decree of the First Court, 
I do Dot think it neceseary to set out aDy 
reasons for sayiDg that the oidirs of both the 
lower Courts in regard to tbe payment of 
Dijiba Shan's costs are wrong and that the 
third and fourth defendants ought to have 
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beet) saddled with tbe whole of them, or 
for holding that the dome of the lower 
Appellate Court would have to be altered to 
that extent in a properly instituted eeeond 
appeal. 

(5) The plaintiffs filed two Feparate 
ie»ond appeals again»t theee two appellate 
deereee, as they were bound to do, making 
the third and fourth defendants only 
respondents in tbeir appeal in regard to 
the ease itself and Dajiba Bhau tbe only 
refpondect in their appeal in regard to his 
losts. The latter ie the appeal tow under 
sonsideratior, the other having been deeided 
io asflordaroa with admissions made by both 
parties. In tbie appeal it was roin'ed oot 
to tbe learned Pleader fi r the appellants that 
be ought to have made tbe third and fourth 
defendants parlies if he wished to shift the 
resporsibility for the half of Dajiba Bhan’s 
•oets that he had been ordered to pay from 
his own shoulders to theirs. He th u n applied 
to have them joined as respondents under 
rule 20 of Order XLI of the Civil Pro- 
ssdnre Code, and this was done, but it 
was long after the expiry of tbe period 
during whish be sould have filed an appeal 
against them. He explained that he was 
confused by having to file two separate 
appeals and made a mistake in the matter 
of tbe perrone impleaded in easb, whioo he 
urged ought to be oonsidered a euffisient 
'reason for admitting bis appeal against the 
third and fourth defendants after time under 
seotion 5 of the Limitation Ast, He added, 
however, that it was no part of his duty 
to see that Dajiba Bhau was paid his easts 
by some other person ; it was Dajiba Bhau’s 
own business to see to that and the plaint¬ 
iffs are sonserned only to show that they 
ought not to be made to pay them ; at the 
.same time, if the appellants san obtain a 
deiree transferring the liability for tbe 
sosts io the shoulders of tbe third and 
fourth defeadante, they would prefer that 
to a deiree merely exonerating themselves, 
as they appresiate the unfairness of making 
Dajiba Bhau pay even tue half that be has 
already been ordered to pay, though naturally 
not to tbe extent of beiog willing to pay 
him themselves, 

(6) For tbe third and fourth defendants 
.it is ..of sparse pleaded that the appeal 
against them is barred by time. They were 
at first represented in this Court by the 
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learned Counsel who appeared for D»j : ba 
Bbau before they were joined, and he b.gan 
by supporting this sontention that the aopeal 
against them was barred by time He 
realised later however that if it wa«, Dajiba 
Bbau would have to pay his own sosts, as it 
was impossible to support the order that the 
plaintiffs should pay them. He then made 
over tbe ease for the third and fourth defend¬ 
ants t) another petitioner and on be¬ 
half of Dajiba Bbau alone supported the 
appeal. 

(7) There ba9 bsen a good deal of argu¬ 
ment about the bsarir.g of eestion 2 1 of the 
Limitation Ast on the matter in issue, Of 
the rulings quoted, I need mention only the 
Fall Bmsh rolmgs of Caliotta and Allahabad 
in Ram Ki'ikar Burnt v. Akhd Chandra 
Chaudhuri (1) and Bindeihri Naik v. Qanga 
Saran Sahu (i) The effest of ail the eases, 
exeept a few of the earliear Calsutta i&sea 
whish have been overruled, is the same, 
and it is this. Seotion 22 of the Limitation 
Ast dees not preseribe aoy period of limita¬ 
tion for tbe joinder of a party to a suit 
aider eestion 32 of (he Civil Prooedare Code 
of i832 (whish is rale 10 of Order I of 
the Code of 12(h) or to an appeal under 
seotion 5of the old Code (whish is rule 20 
of Order XLI ct the new Oode) and there 
is nothing to prevent enoh a joinder in either 
a suit or appeal even after it is barred by 
time. Tbe seotion says nothing about an 
appeal, and all it lays down in respest of suits 
is that one in whish a party is subsequently 
joined shall be oonsidered as instituted 
against that party on tbe date of the 
joinder. Whether it wsb barred by time 
against that party ou that date or not is a 
question whish eestion 22 does not touoh. 
With respest, I would say that all this 
seams apparent from the very plain words of 
tbe Bastion. 

(8) There has also been some oontroversy 
as to whethereestion 22 of the Limitation Aot 
applies to joinder in appeals as well as to 
joinder in suits. In words it ssrtainly does 
not, but 1 sanuot sse what other prinsiple 
sould bB followed in regard to appeals than 
that stated in that session a9 to be followed 
in regard to suits. Indeed, if that edition 

(1) as 0. m. u 0. W. N. 353; 5 0. L. J. 2*3. 3 

M. L. T. U7 .F. B.i. 

(i) U A. 161; A. W.JT. (1393) 13; 7 Ini. Deo. (s. a.) 
433 (F. B.j. ' 
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bad never be6n enacted I find it difficult 
to imagine wbat other principle wonld have 
been followed in regard to suits, Section 
22 ondoobtedly applies to appeals as mash 
as to suits in principle, if not in words. Bat 
there is a difference in the result, arising out 
of the applieation of sestion !> of the eame 
Aot to apreals and not to suits. A suit in 
whioh a defendant is joined after the period 
of limitation has expired must necessarily 
be dismissed as against him. In an appeal, 
however, there may possibly be reasons 
justifying its admission after time under 
sesticn 5. 

(9) I hold then that, by the principle 
enunciated in regard to suits in sestion 22 
of the Limitation Ast. the appeal against the 
third and fourth defendants was instituted 
&fter the expiry of the period ollowel for its 
institution. But I am of opinion that the 
eaose shown by the learned Pleader for the 
appellants, whiob I have set out above, for its 
admission after time is sufficient. Undoub ed- 
ly, the proper eouree would have been for the 
respondent Dajiba Bhau to 61s here cross- 
objection to the deoree under rule 22 of 
Order XLI, contending that, in oase it should 
be held that the plaintiffs were not liable 
to pay hie sosts, they oogbt to be made pay¬ 
able by the third and fourth defendants who 
had unnecessarily hauled him into Court. That 
a party to the suit against whom the appel¬ 
lant claimed no relief could be made a res¬ 
pondent to the appeal in this way was 
decided by a Bench of this Coort of whish 
I was a member in Abdul Bahim v. Panda 
Shankarnoth, decided cn the 12th of February 
Hr21. It ie also dear from the words of 
rule V2 of of Order XLI that such a cross, 
objostion can be admitted after the expiry 
of thirty days from service of notice cl the 
appeal on the respondent, so that if one 
had been pat in even during the argument 
of tbe appeal, it might possibly have been 
admitted. 1 dcubt, however, whether suffi¬ 
cient reason could be said to exi-t in this 
case for making snob a oonsesiion. But if 
the appellants press their application for 
the admission of their appeal against the 
third and fourth defendants after time and 
they appear entitled to have it admitted, 
the fact that their application is entirely in 
the interests of some other person and its 
gianting will do them no good cancot lake 
away that right. 
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(10) For all these reasons, I condone 
the delay io the Sling of tbe appeal against 
the third and fourth defendants who are 
tbe second and third respondents, and order 
that tbe decree of the lower Appellate Court 
shall bs modiSed to the extent of making 
half the costs of the fifth defendant Dajiba 
Bhau in tbe First Court payable by the 
third and fourth defendants and not 
by tbe plaintiffs. All his oosts and 
those of the plaintiffs in the lower 
Appellate Court and in this Court will 
also be paid by tbe third aud fourth defend- 
ante, 
o. R, d. 

Decree modified, 


CALCUTTA HIGH COURT. 

Appeal prom Appellate Dicker No. 40S 

cp 1920. 

December 12, 1921. 

Preient -—Justice Sir N. R Chatterjea, Kt., 
and Mr. Justice Panton. 

ABDUL SAMAD MONDAL —Plunnpp 
- Appilust 
term 

BAS1RUDDIN CHAUDHURV aid others 
— Dipendanis— Rmpomlemts. 

Occi'.jktnctj holding, non-Ira inferable, s ale o), in cxren- 
lien of decree—Civil Procedure Code (Act I' of 190SJ, 
(). XXI, r. £0 - Sale, how set aside. 

Having regard to the view taken by the Special 
Bench in tho case of Chandra Binode Kundu v, 
Ala Bur (1(, the principle enunciated in the case 
of Dayamoyi v Ananda Mohan Roy Choiodlmri (2), 
that a transfer of the whole or part of an occupancy 
holding is operative agiinst the raiyal where it is 
made involuntarily and tho raiyat with knowledge 
fails or omits to have the sale set asido, can no longer 
be maintained [p. 221, col. 2.] 

Order XXI, rule 90 of the Code of Civil Procedure 
not only covers a case of material irregularity 
hut also a case of fraud in publishing or conducting 
the sale. [p. 221, col. 2 ] 

Appaal against a decree of tbe Officiating 
Subordinate Judge, Dinajpore, dated the 29th 
of November 19! 9, reversing that of the 
MuDsif, Additional Court, at Balurghat, dated 
tbe 2£th of June 1918. 


(1) 58 I ml Cas. 353; 31 C. L. 510; 24 C. IV. N. 8181 
4S C. 1S4 (55. B. \ 

(2) 27 Ind. Cas. 61; 20 0. L. J. 62; 18 C. \V. N, 
971; 42 0. 172. 
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FACTS appear from the judgment. 

Baba Mohini Mohan OhaKrdbwlty (with him 
Bibu Jitindra Mohan Choiedhwy), for the 
Appellant,—The plaintiff is the appellant. 
The appeal arises oat of a sait for possession. 
Plaintiff is the auction purehaser at a sale 
held in execution of a rent-deoree. Ths 
holding sold was a non-transferable occu¬ 
pancy holding and the sale was by a oo- 
sharer Iandlcrd for his share of the rent. 
The defendant having roeisted, the preseot 
sait has been brought. The defense was that 
the sale was irregalar and void. The First- 
Court deereed the sait. On appeal it has 
been dismissed. The defendant tried to set 
aside the sale in the exesation proceedings 
but he failed there. Therefore, he eannot 
now, afler the confirmation of sale, objeot to 
my taking possession. Refers to Order XXI, 
rule 92, Civil Proiedure Code. So that at the 
date of bis defense he bad no right of suit. 
He had knowledge of the sale when be 
same to know of the present sait. Even 
admitting that be eould raise in defense there 
is no finding sufficient to dismiss my snit. 
The defendant having omitted to make the 
application within one month after date of 
lerviee of summons of this suit, be has failed 
to get it set aside and, therefore, his right of 
Quit is; passed. Refers to Chandra Binoie 
Kunduy, Ala Bux (i), as regards the finding 
oftheJadge that the sale was fraudulent I 
submit he has wrongly thrown the burden of 
proof on me. The defendant ought to have 
addnsed evidenee as to fraud in eerviee of 
summons. I am a bona file purehaser for 
value and should not suffer. 

Moulvi A. K, Faelul Buq, for the Rospond 
ents,—The finding of the Exeoating Court 
sacnot operate aa ret judicita in the present 
suit, Od the findings of the learned Judge it 
•annot be eaid that the defendant failed to 
apply within time. The finding is that the 
whole thing is fraudulent from start to 
finish. I had not lost my sight of suit when 
I filed my defence in this suit as my applU 
•ation to set aside sale was pending before 
the Executing Court, 

Baba AfoJiint Mohan Ohakraburtty, replied 
in brief, 

JUDGMENT,—The defendant had a 
Don-transferable occupancy bolding whieh 

t 

.(l) 68 Ind. Caa. 363,31 C. L. J. 010,31 0, W. N. 
we, 48 a. 184 te. b.). 


was put np to sale and pnrebased by the 
plaintiff. The plaintiff, however, obtained 
symbolioal possession and not aotual pos¬ 
session. He thereupon brought the present 
suit for deslaration of his right by pur¬ 
chase and for possession of tbs land eom 
prised in the holding, Bsfora entering 
into his defeoes, the defendant applied 
nnder Order XXI, rale 90 and seetion 4? of 
the Code for setting aside the sale, That 
applieation was dismissed by the Coart 
before the present sait was decided by the 
Court of first instaoee. The Court of first 
instaoie deoreed the suit in favour of the 
plaintiff, the auotion-pnrsbaser. 

On appeal the hamed Diatriet Judge 
held that the sale was not binding as the 
tenant was not an aoqaiesoing party. 11 
He observes: “The defendant might hays 
avoided the sale for the mere asking of 
it by a petition.” Evidently he relied npon 
one of the prineiples enuneiated in the 
oase of Bayamoyi v. Anania Mohan Boy 
Ohowdhwi (2). tit., that the transfer of 
the whole or part of an occupancy holding 
is operative against the raiyat where it is 
made involuntarily and the raiyat with 
knowledge fails or omits to have the sale 
set aside, The learned Subordinate Judge 
says that the defendant was not aware of 
the sale which eould have been set aside 
for the mere asking a D d as the defendant 
was in poeeession, he was entitled to re- 
sist the plaintiff's eJaim. The prinaiple 
however, upon whieh he relied, ean no 
longer be maintained, having regard to the 
view taken by the Special Benoh in the 
•aie of Ohanira Binode Kundu y. Ala 
Bux (1), whieh modifies the decision in 
Dayamoyi't care (2). 

The defendant was thus in the same 
position as any other judgment debtor and 
eould have taken steps to have the sale 
set aside in the ordinary way. He did 
apply under Order XXI, rule 90 and sec. 
lion 47 of the Code. Now, Order XXI 
rule £0 not only covers a ease of material 
irregularity but also a oase of fraud in 
publishing or conducting the sale. That 
application was dismissed and, that baiog 
eo, and the sale not being otherwise in. 
valid, we do not see how it can be held 


(2) 27 Id. Cu 8 .61, 20 0. 1, J, 
971,42 0.172. ' 



18 0. W. N 

# 
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to be iovalid in the proaent suit brought by 
the plaintiff. 

The revolt is, that the decree of the 
lower Appellate Conrt is set a*ide and 
that of the Court of first in«tanoe res* 
tored. Eiih party to bear its own sosts 
throughout. 

B. k. 

Decree set abide, 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

First Civil Appeal No. 47 op 1919. 
March 11, 192?. 

present :—Mr. Daniel?, A. J. C. and 
Mr. Lyle, A. J 0. 

Musammat AN»UMAN UN-NISA — 
Difakdakt— Apullant 

UT6US 

shaikh ASEDQ AH and others—Plaintiff.*, 
Musammat NABlM-UN-NlSA— Defendant 
—Respondents. 

Evidence Act 11oj L 72i t s. I^-Judgment between 
third parties, when rclevant-Civil Procedure C'de 
{Act V of •*-0«», 0. X, r. \ —Pleadings- Elimination 
of parties—Duty of Court — Evidence, value of, deter . 
ruination of, 

A. obtained certain property under a gift. By 
virtue of the ownership of this property A brought 
a suit for pre-emption against B. and obtained a 
decree. In a suit by C. against A in which the 
question was whether the gift in favour of A was 
a real gift or was a merely fictitious transaction: 

Held that the judgment in the pre-emption suit 
was relevant under section iH of the Evidence Act 
a-, an instance in which A '> right under the gift was 

asserted and enforced, [p ml , col. i.J 

The proper wuy of clearing up pleadings after 
the plaint and written statement have b»en nled is 
that proscribed by Order X, rule \ • ivil Procedure 
Code. 'Jho ourt muat, under that rulo, at the bret 
hearing of the suit, ascertain from each party or his 
Pleader whother he admits or deuies the allegations 
of fact made by the opposite party except where 
such admissions or denials are already contained in 
the written pleadings and must record such admis- 
Bionsor denials. A written replication is not a 
substitute for this oral examination of tho panics 
and thoir elenlers. and it is of the u-most import- 
anco for tho purpose of doing justice between the 
parties that this oral examination should bo duly and 
carefully carried out by tho Court, [p, *87, col, l.J 


Mon, without debb?ratoly intending to falsify 
fte's. nro pxtrornelv prmo to believe what they wish, 
to c mf Kind \v i it they believe with wfw they heard 
a i I ro as -ril>o to mem *rv w.iat is merely the result - 
of imagination [p. I i!, col. 2. j 

App *1 ir.i'ii a deareo of the vSubordinate 
Jadge, Lieknow, dated the Slat July I 'D, 

Messrs. Muhammad l Vasin and Haidar 
Husain, for the Appellant. 

Messrs. E. B. Kelwu, Niamat UUah and 
Abdul Rauf , for Respondents Nos. 1*3, 

JUDGMENT.—On 27fch February 1903 
Shaikh M*ibaq Ali executed a deed of gift of 
hie entire properly in favoar of hie elier 
dangbter, Mmammat Aojaman nn-nisa, the 
first defendant, who had been left a 
widow and wag living with him. The 
property covered by the deed of gift in- 
eluded an eight-annas share ia two vil¬ 
lages, Ra^alpnr and Kareanda, 61 bighas 
17 biswas chakdiri land in Arae?hi, lo btghas 
ol sir land in Mauza Garni Mastafabad, and 
o*her misoellaneous properties The dead of 
gift was attested by no less than thirteen 
witnesses. It was registered three day* after 
its exeeation at the Kegistration Office at 
Mobanlalganj in the Laikoow district, within 
the limits of whiih the villages of Kasnlpur 
and Ametbi are situated. Immediately after 
registration of the deed of gilt five applica¬ 
tions for mntation of names were presented in ► 
re*peet of the d»ff«reLt items of the landed 
property comprised in the gift. Tne usual 
Dotiiei were iesued and the nameof Musammat 
Aujuman anniea wag recorded as owner in 
postegeion of all these properties by orler of 
the Assistant Colledor. Tbe donor Masbuq 
Ali was lambardar of Karsauda. At the 
time of tbe gift an eight auDas share in this 
village was owned by Mv*hnq Ali. The 
other eight-annas bad originally belooged to 
fchaikh Asbiq Ah’, the first plaintiff in this 
suit, but in the year 18 8 he had granted 
it to hie son Dildar Ha-ain by meaos of a 
deed of gift, Notiee was served on DHar 
Hasain in connection with the lambardar i 
proieedings and be made a statement that he 
did not wish to be appointed hmbardi* and 
Musammat Anjumaonn nisa was dnly appoint* 
ed limbariar by the Ravenna 0>urfc on 23rd 
September 1901. Prior to tois, on the day 
afc«r the gift, certain tenants of Maoza 
Kwinh had been cillei ap aid kabiLyds 
exeoasei by them ia tae naan of toe doues. 
In fait the proceedings in this ease ooqtaiQ 
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ad express admission by the plaintiffs that 
everything was done wbish was neoessary to 
complete the gift by delivery of pas«e?sion. 
Mashaq Ali died in the year 1914. Not ooly 
did the first defendant admittedly remain in 
nndisputed possession of the properties for 
three years after that dale but the rents of 
ber share in the village of Rasulpnr, of whiah 
Dildar Hasain was lanbardar, were aatnally 
paid over to ber by Dildar Hasain daring 
tbie period. In 1916 Uuiammit Aojamaa- 
nn-nisa aontracted a seaond marriage with a 
gentleman named Mnbaram Ali. Thereafter, 
on 25th Jodo 1917, the present enit was filed, 
by Aebiq Ali and two other plaintiffs for 
possession of the property and meene profits. 
The seaond plaintiff, Ohaudhri Athar Ali, ia a 
transferee of a portion of the property from 
Ashiq Ali. The third plaintiff, iluiammal 
Said un-niss, is Mashnq Ali'e daughter. She 
hae obtained a eale deed of their respective 
rights from Mashnq All’s two surviving 
yonDger daughters, Af uiammat Shafiq nn-ni^a 
and Mtuammat Na»in:-UE-nis8,who are arrayed 
as defendants in the ease. The property was 
•laimed by right of inberitanoe from Mashaq 
Ali and the plaint was entirely eileot as to 
the deed of gift, though Ashiq Ali and bis 
nieies were sertainly aware of its existence 
from the year of its exeoution. The defend¬ 
ant naturally set up the gift and alleged 
that she was in poesession of the property 
under it up to the time of the suit. The 
plaintiffs thereupon filed areplieation denying 
the gift altogether bat setting up in pira* 

graph 24 an alternative ease in the following 
terms 

If the deed relied upon by the defendant 
No, 1 be proved to have been aatually 
jo tuple led aasording to law still it appears to 
dpi on the faoe of, it a wrong and a fiatitious 
Iffa/at tea numniihi ) proceeding wbish may 
have been taken on some ground of temporary 
expediency but whiah was never aatnally 
enforced nor tan any sane person mean to 
enforce aneh a d ed as ia folly evident from 
subsequent declarations and behaviour of 
Shaikh Mashnq Ali himself.” 

: The learned Subordinate Judge has accept* 
ed the plea aontained in this paragraph and 
deireed the suit on tbe ground that tbe gift 

fictitious transaction and that Misha j 
All had ho intention of parting with the 
Ownership of tbs property He b&ies this 
lOUiIusioo on a fiadiug that Mashaq Ali 


continued in possession of the property after 
the gift as before. It being at first admitted 
that if the deed wa? ganaina everything 
neae-oary to give effaat to it by delivery of 
possession was dooe, the Coart proceeds to 
find the deed not geaaine on the ground 
that possession was te?er delivered. The 
defendant also set up a family custom, 
supported by entries in the wajib ul araie 
of the different village?, by whiah brothers 
are debarred from inheritance in tbe presense 
of daughters. This issue has also been found 
against her. From this decision Muiammit 
ADjaman*un.nisa appeals. 

Toe case was decided mainly oo the 
evidenae adduced by the defendant and on 
tbe documentary evidence. The execution of 
the gift having been denied, the evidenae of 
the defendants was recorded first. With 
the exception of three witnesses, Muhammad 
W*zir Khan, P. W. No. 59, and the two Polioe 
Offiaers, Inspector Sbafiqul Hasan and hub* 
Inspector Nazim Ali, tbe learned Subordinate 
Judge has not relied, to any large extent, on 
the oral evideoae of the plaintiffs. 0; the 
two Police witnesses he says: “These two 
witnesses are not of mush help to tbe 
plaintiff on the question of management and 
possession of the property. But whatever 
they have said I have no doubt is strictly 
true.” The remaining oral eyidence adduced 
by tbe plaintiffs ia sammed up in the follow' 
ing paragiaph 


Toere would, of course, be found exag. 
gerations and even fabrication in the state* 
meets of tbe plaintiffs’ witnesses including 
Dildar, who does not teem to be very 
scrupulous in adhering to the truth. But I 
am perfeolly entitled to give credence to 
the extent lo which it i'b supported by 
documentary evidence and the satemsats of 
impartial and reliable witnesses.” 

The learned Subordinate Judge who heard 
the defendant's evideme was transferred 
while the ease was proceeding so that only 
the oral evidence of the plaintiffs was recorded 
by the learned Subordinate Judge who 
dended the case. In considering the severe 
criticisms passed by the learned Subordinate 
Judge on the defeodaut’s evidenae in his 
lodgment it u to bs borne ia mind that 
nous of! these. wilnssaei wees examined before 
him and that ha had only the written record 
of their evidence to go upon, * 
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In this Coart atao the respondents rely 
mainly on docamentary evidence. Sash seleo 
t;ons of the plaintiffs 1 oral ovidame a* have 
bsen laid before as with a view to showing 
what their oa°e wa3 do not impress as as in 
any way reliable. 

The following pedigree will serve to elaai- 
date the relationship of the parties: — 

RAUNAQ ALI, 

_ I 

r ~ ) 

Aeliitf All alms Mashuq Ali alim 

Achche Sahib, Piarc Sahib, 

(plaiuiifY No. 1) 

i 

Dildar Husain. 


_ ( 

( i i 1 'l 

Anjuman* Said-un. Shatiq. Badr-un- Nasiin-un- 
un-ni^a. ill's*, un-nisi, nisa, nisa, 

defendant plaintiff defendant died, defendant 

No. I — No a - No 2-= No. 3 = 

A'ulmrram A6hraf Chaudhri Naim Ullah 

Ali. Ali. NabiJan. 

The oa?e for the appellant, Mutammal Aoja- 
man nn-niea, is so strong that it is diffionlt to 
understand aDy Court decreeing the suit 

agaioet bor. 

The deed, as we have already seen, was 
attested by thirteen witnesses. These in. 
elude— 

(a) the Patwaris of Risulpar, Ksrsandi 
and Amethi, the villages within which the 
great bulk of the property was situated, 

( b ) Ajudhia Piaiad, the agent who was 
managing the property, 

(e) Mohammad Riasat Ali, the father in¬ 
law of the donor’s second daughter, Said-un- 
nisa, who is now the third plaintiff in the ess;, 
and 

(J) two substantial tenants of the estate, 
Bhawaui and Sabibdin. 

The remaining witnesses were friends or 
relatives of the donor. The donor appears 
also to have taken steps to inform his marri- 
ed daughters or their husbatdsof this inton- 
tion with a view to getting their assent 
to it. 

Exhibit A 194 is a letter from ShaSq nn- 
niea to Mashuq Ali saying that sbe has 
heard from her sister that Mashuq Aii 
is goiDg to rnako a gift to bio eldeot daughter 


and that it was a good thing that he should 
do so. 

Exhibit A 115 is tho letter of Sba6q. 
un-nisa to Saii-un-nisa informing the latter 
to the same (fleet and saying it is not known 
who will ba the mukhla', The3a letters are 
undated. 

Exhibit A 199 of 7th February 1903 is 
by Naim Lllab, husband of the yonngest 
dsugb f er Nasim-un-nisa, to her father sayiDg 
that she ba9 heard about the doed of gift 
(which had not then been executed bat 
was :n ooDiemplation) in favour of her oldest 
sister and is delighted to hear of it. She 
suggests that tbere ought to ba a parti¬ 
tion to prevent disputes in future. (At 
the tine of the gift the property was 
held jointly by Mashuq Ali and his nephew 
Dildar Haem). S ie abo suggests that it 
will ba a goed thing for the old t-orinia to 
continue to manage the property. 

Exhibit A 197 is a letter from Cbaudhri 
Nabi Jan, husband of Sba6q no nisa, also 
stating that be has heard with great plea¬ 
sure about the deed and suggests himself, 
Naim Ullab, and Ashraf Ali, ie., the bus-' 
bends of the three surviving daughter?, as 
attesting witnesses. This letter was dated 
Fsbtuary the 27th and, therefore, must have 
roaohod Mashuq Ali after the execution 
of the deed, though probably before re¬ 
gistration. Shaikh Aznat Uilah, father of 
Naim Ullah and taluqdar of Saidanpur, 
has deposed that Mashuq Ali asked him 
prior to the execution of the deed of gift' 
if he bad any objostion to it and be said 
be bad not. . ' 

Mashuq Ali in the deed itsalf states as^ 
his reason for giviog his proparty to his 
eldest daughter to the exclusion of her 
sisters that, while sbe is a childless widow, 
her sisters ShaCq un nisa, and Nasim nn nisa' 
ara married into well-to do families and 
do no: stand in need of any benefit from 
his property nor oan they live in his resi-' 
dsDtial house. This i3 corroborated by the 
evidence of Shaikh Azmat Ullah. He says’ 
that when telling him of the intended 
gift, Mashuq Ali said that ho, the witness, 
was well off and so was Cbaudhri Nabi 
JaD, the husband cf Shafiq-un niss, and that 
they did not etand in need of his property.' 
The witness replied that he was not so " 
well off that ho did not care about gottiog 
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additional property—an answer which has 
been altogether misrepresented hy the 
learned Snbordinate Jndge in his judg¬ 
ment-bat in reply to a direot 
question whether be objected to the deed of 
gift be said that be did not. Mashuq Al.’s 
setond daughter, Said-un-nisa, bad a son 
Faeabat All. It is stated in the deed of 
gift that Anjuman uu-nisa having no 
•bildren herself has made Fasahat Ali 
her heir and betrothed him to Q lisar un-niie, 
the daughter of her deseaeed sister 
Badr un-nisa. By this arrangement Mashuq 
Ali hoped that his house would sontinue 
to be oaiupied generation after generation 
and that the deseendante of Said-nn-nisa and 
Badr-un nisa would also ultimately be boneSt* 
•d by the property he waa bestowing on 
Anjaman-nn-nisi. Fasahat Ali and Qiisar- 
un-nisa were both young ehildren at the 
date of the gift and the projected marriage 
in fast never oame off, but there ia 
some jndiaation that Faeabat Ali stood at 
one time in spesial relation to Anjuman-un- 
nisa in that hie first observance of the 
Ramzan fast, an important ossasion in 
the life of a Muhammadan boy, took plaae 
at the residential bouse referred to in 
the deed (tide evidenoe of Munmmat 
Said-un-niea). It is admitted that this 
was not the ease with any of the donor'a 
other grandsonsr 

• So much for the circumstances attending 
the execution of the gift. We now some to 
Maehnq Ali’e subsequent sondnst. 

On the very day after execution of the 
deed of gift Munmmat AnjumaD-tin nisa 
waa taken by her father to Karsanda, 
four miles from Amethi, in order that 
the change of ownership and possession 
which had taken plaee might be publicly 
recognised by sertain tenants presenting 
twsari or making an advance payment of 
?ent (ikayun) to her or executing kabuliyati 
in b$r name, Some doubt has been thrown 
on Ibis evidence by the learned Subordinate 
Jndge on the ground that it would be 
unnatural for Mashuq Ali to eit by while 
money was presented to the defendant or 
kabuliyatt executed in her name. This is 
JP, ignore the whole purpose of the 
transaction, which was to affords public 
indication of . the fact that Mammal 
Anjaman nn nisa had now become the owner 
In* PMparty fa place of her father, A 
lit 
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similar ceremony was gone through on th 0 
ocaasioo of the gift to Dtldar Husain* 
(Evidence of Dildar Husain, on page £49)> 
Another eriticism is that TJrs ceremonies 
were taking place at Amethi for three or 
foor days at the time of the gift. These 
ceremonies admittedly take place at night 
and the distance of fonr miles to Karsanda 
is not so great as to render it in any way 
improbable that the jonrney should have 
bden taken as alleged. In dealing with 
this incident, as in other parts of the 
judgment, the learned Subordinate Judge 
in some instances misrepresents the effect 
of the evidence. He says, for instance, that 
the evidence of Sant Bakheh direotly 
negatives the execution of any kabuliyat, 
at Karsanda, What the witness actually 
says is that be stayed about an hour and 
saw nasirt presented by six or seven tenants 
bat that kabuliyati were not executed while he 
teai there. 

Several of the kabuliyati which were 
executed od that occasion have been put 
in. They are admittedly written ont by 
Ajudbia Prasad who was then looking 
after the Karsanda property as general 
agent. Ajudhia Prasad died in the yean 
190/ 60 that it is impossible to suggest 
that they have been fabricated for the 
puipose of this oase. Indeed, the Snbordinate 
Judge himself finds that the fact ''that 
these documents came into existence on 
that date, *>., 23th February 1903, is not 
eoriously disputed by the plaintiffs” (on page 
899). It appears .to ne, therefore, that the 
reaeons given by the learned Subordinate 
Judge for casting donbt on this part 
of the defendant’s case are altogether 
withoot weight. 

We have already referred to the fact 
that the document was registered three 
days after its execution and that mutation 
of Dames was applied for and obtained in 
respect of all the properties before the 
end of March 1903, Mashuq Ali was 
separately examined on oath in connection 
with each of the five applications for mntetioq 
and on each occasion be states in slightly 
varymg. langnage that he has made a gift 
of his proparty to Anjuman-nn.nisa and 
pnt bar in possession and that ha desires 

'° b ' iu ,lie Re ""»« 

V 
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Tbe lombarnari proceedings by which the 
appellant was appointed lambirdar of 
Karsanda in place of her father arp also 
important. Her appointment as Urr.bariar 
was by no means a necessary consequence 
of the deid of gift or of mutation baying 
been effected in her favour. The Circulars 
of the Board of Revenue relating to tbe 
appointment of lan,harlots, issued under 
section 2.<4 (/) of the U. P. Land Revenue 
Act, 1901, and having tbe force of law, 
prescribe that— 

no minor or female shall be appointed 
to be a larr,harder unless special reasons 
exist for making such an appointment, or 
unless no co-sharer le s s ineligible for tbe 
appointment is available. 11 

Tbe rules also prescribe, as tbe learned 
Subordinate Judge himself points out, that 
no person should be appointed to be a 
lambaidar who is not a co-sharer in the mahal 
and in pasenion if his share. If, therefore, 
tbe defendant bad not been in possession cf 
tbe share transferred to her by tbe gift, or if 
Dildar Husain, the son cf the first plaintiff, 
one of bis principal witnesses, and tbe owner 
of tbe other half share in tbe village, bad 
objected, 6be could net bave been appointed. 
So far was this from being tbe cate that 
Dildar Husain who now comes forward to 
assert that tt e gift is a fictitious transaction 
appeared btfore tbe Sub-Divisional Officer of 
tbe pargan'i and declared that be would not 
accept tbe lambardarthip of tbe village. 

On 21st March, while tbe mutation 
proceedings were pending, Aojnman on nita 
executed a power-of-attorney for tbe manage¬ 
ment of tbe properly, she berself being a 
pardanathin lady. This power of at erney 
was in favour of five peieoDS. Lala A judhia 
Praiad, who had been already managing tbe 
property on Mashuq All’s behalf, and bis son 
Nand Lai were tbe persons who were actually 
to collect tbe rents ard lock after tbe 
pioperty. Tbe other tbies persons, Riasat 
Ali, Nasir All and Sajjad Ali were relatives 
of tbe family who;>e names are said to bave 
been pot in for tbe purpose of check and 
eupervisicn. As we have seen from tbe 
•orrespondence already referred to, tbe 
question of !be appointment of a mukhtar 
bad been under consideration even befoie 
tbe ceed was executed This deed also was 
duly registered. The Sub-Registrar attended 
pt tbe defendant's residence. Sbe was 


identified behind tbe parda by two of her 
•ousinp, Shamahad Ali and Afiaf«oz*z*n)an, 
and acknowledged the execution of tbe deed of 
ber own accord and volition. 

Frcm that time forward and down to 
Mashuq Ali’s death every transaction relating 
to the management of tbe property was 
conducted in tbe name of the defendant as 
owner. Tbe fact that tbe revenue receipts 
stand in her name is not of primary 
importance as this would necessarily follow 
from her name being recorded in the 
Patwan’s papers. Of more importance is tbe 
fact that tbe rents were collected on ber 
behalf by Ajudbia Prasad and after bis 
death by Nand Lai and that learn and 
rent receipts were given in ber name, 
Anjuman-un-n’sa herself was illiterate and 
much has been made of tbe fact that on one 
or two leases and other documents Mashuq 
Ali signed her name for ber even goiDg so 
far as to write "by ber own pen.*’ They 
do Dot seem to bave been very particular in 
tbe matter of signing for one anott er in tbic 
family, for in his deposition of 23rd January 
Dildar Husain states with reference tc a 
certain receipt— 

"Exhibit A 280 I find is written by my 
unde and tbe signature of my father has 
also been made by him, and he U9ed to do 
this not infrequently.” 

This circumstance, however, is of very little 
aceistance to tbe plaintiffs. It rather goes to 
show that, throughout, and even when he 
himself was giving a receipt or signing a 
lease, Masbuq Ali regarded bis daughter and 
not himself as the person to whom tbe 
property belonged. 

House tax was paid in respect of the 
ancestral bouse at Amethi and here also tbe 
entries are all in tbe name of tbe defendant. 
In one instance. Exhibit A 153, tbe money 
was actually paid in on ber behalf by tbe 
plaintiff Asbiq Ali and in another instance, 
Exhibit A 149, through bis son Dildar 
Hoeaip, In one solitary instance, Exhibit 
39, a receipt for Rs. 3 of 1st November 1914 
was given in tbe name of Mashuq Ah. 

Ceitain suits in tbe Rent Courts bave 
been relied on. These are discounted by tbe 
plaintiffs on the ground that any proceedings 
in the Revenue Court must necessarily be 
taken in the name of tbe recorded pro¬ 
prietor. There is, however, one suit in the 
Civil Court wbieb is of some importMi* 
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Exhibit A 25 is the plaint in that case. 
In 1907 the defendant 61ed a suit for pre¬ 
emption again°t Karim Bakbsh and Ala 
Bakbsh in respeet of a share in Garhi 
Mastafabad. She brought this suit in virtue 
of the title acquired under the gift and 
in relianae on the fait that she wa* in 
poBie8»ion under it. No objection was taken 
by the defendants in that snit on the groond 
that the gift in her name was fictitious 
or that she was not in possession. Oo the 
contrary, they admitted her right and 
her fait was decreed, It may he said, 
no doubt, that tbe defendants in that 
case were third parties bat the trans¬ 
action i« certainly relevant, under section 13 
of the Evidence Act as an instance in which 
tbe defendant's right was asserted and 
euforsed. The sait was actually prosecuted 
by Dildar Haeain as he himslf admits. In 
order to raise the money necessary to pay 
for the pre empted property tbe defendant 
exeoated a mortgage of that property (Ex 
hibit A 27) in favour of one Arehad Ali. 
The plaint in the case was signed on the 
defendant’s bsbalf by her father bat she 
certainly knew all abont it and the execution 
of tbe mortgage in favour of Arehad Ali 
was necessarily her own act After her 
father’s death tbe defendant re-sold the prop¬ 
erty at a profit which has gone into her 
own pocket (vide cross-examination of Dildar 
Hosain at o. page t62), We mention these 
•iraumetances because of a suggestion pnt 
forward in argument on behalf r f tbe plaint¬ 
iffs that tbe pre emptioD proceedings were 
merely oarried on in the defendant's name 
without her having any knowledge of or in¬ 
terest in them. 

The private acaounts of inoome and ex¬ 
penditure prepared by the karinda from tbe 
exesution of the deed up to Mashuq Ali's 
death were all prepared in tbe name of the 
defendant. If the deed was flstitions there 
waa no need to keep np appearances in these 
private aasonntB. Maoh stress has been 
laid by the learned Advocate for the re¬ 
spondents on the faet that the giahag from 
which these accounts were prepared have 
not been put in. Nand L»1 saye in hie 
evidenie that a large nnmber of paper* 
were destroyed after Ajndhia Pra9ad’a death. 
The siahag were merely the roagh material 
from, wbish the assount of into me and ex- 
P$Q(lHare wee prepared and there was no 


partisnlar reason why they should have been 
preserved. Nand Lai is a very partisan 
witness and the learned Connael for the ap¬ 
pellant has frankly stated that he is not 
prepared to rely on his evideDse exsept where 
it is corroborated. In this particular instance 
bis evidence is probable id itself and there 
is no reason why it should not be true. 

Certain eha dari or under proprietary lands 
were ioiluded in the deed of gift. The rent 
of these was paid to the superior proprietor 
Mirza Muhammad Abbas. The reseipte, Ex¬ 
hibits A l^y to A 175, have been prodused 
and they are all in the Dame of Mtuammat 
ADjaman-Dn-nisa. Mansab Ali KbaD, the 
ageot of the superior proprietor, baa been 
sailed as a witness and he swears that 
Maebnq Ali bimself told him that he had 
made a gift of the property to his daughter 
and that ihe entries should be made in her 
name. 

In snpport of tbe defendant's saee two letters 
of Ajudhia Pracad to Maahoq Ali and three 
letters of Nand Lai to the defendant herself 
have bien relied upon. All these letters are 
attacked hy the plaintiffs as forgeries. They 
smtain direst recognition of the defendant’s 
title and of tbe fast that the karindis were 
acting as her agents, The two letters of 
Ajndhia Prasad are in his handwriting and 
are proved to bear his signature. Exhibit 
A 210 is a very brief letter merely Btating 
that if a new patta of esrtain land is 
given to ooe Tilak it will result in Iobs to 
the defendant. Bchibit A 209 is longer and 
refers to several transactions in connection 
with the management. The reasons given 
by tbe learned Subordinate Judge for rejeet- 
ing it are— 

(i) that it mentions certain land as having 
been granted to Cbheda Lodh on Bs. 10 aa 
paid in the previous year with an enhanoe- 
ment of Bs. 2. The lease was exesuted for 
the year 1315 Fasli, whereas there was no 
teoaney of Ohbeda Lodh in the year 1814 

and, therefore, there aould be no enhanae- 
ment; 


17 ufl’ J 3 ! 0r ?/ Dg to the Prions lease, 

E * blb, ‘ ^ 2 ?J th ° P reTion8 rent was Rs, 9 
and not Rs, 10; 

(3) that the letter appears to mention the 

defendant s name too often, and 

AinHh^P !t j 8 diffiaalt 10 believe that 
Ajudhia Prasad could have asked for the 

direetions of defendapt, *. * 
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Tfce learned Subordinate Judg 9 admile 
tbat tbe handwriting of the letters bears 
strong re?emblanoe to the admitted bandwrit- 
ing of Ajodhia Prasad. Tbe last two reasons 
given by tbe learned Subordinate Judge ar6 
matters of opinion, but the first two are 
derooretratably wrong and indeed tbe facts 
referred to lend strong support to the 
genuineness of the letter. Ohheda Lodb, it 
is true, was not recorded as tenant in Fasli 

1313 tut his father Ganga L;dh was so record- 
ed (Exhibit A 62) cn a rent cf Rs 9 0.6. 
Tbe same document shows that in Pasli 

1314 an enhancement of Rr. 1 wn* made 
bringing the rent up to Rs. 10 0 6. Finally, 
a further enbamement cf Rs. 2 was made 
and in tbe irosilboqi for 1315 Faeli, Exhibit A 
61, we 6od the rent given as Rs. 12 0 6. 
With regard to the letter of NandLiltbe 
learned Subordinate Judge remarks at o. page 
30 of bis judgment tbat tbe learned Counsel 
bas conceded tbat it would not be safe to 
rely cu Nand Lai's letters in support of his 
case. The learned Counsel disputes this 
admiesion, and, whatever tray havo bf6n 
tbe position taken up in the Court below, tfce 
letters have been discussed in detail in this 
Court by Counsel on both side* and tbe 
appellant's Counsel bae been at considerable 
pains to 6how that the statements of fact 
made in them are in accordance with the 
facts proved from tbe icisilbaqis and other 
documentary evidence. In view, howevor, of 
the learned Subordinate Judge’s statement we 
refrain from examining them in detail in 
this judgment. It is common ground tbat 
both tbe plaintiff Ashiq Ali and hie sen 
Dildar Husaio repeatedly acknowledged the 
title of the defendant both during Mashcq 
All’s lifetime and after bis death. In tie 
care of Ashiq Ali there is a receipt, Ex¬ 
hibit A 265, dated 2:th July 191 , for tbe 
sale of mahu'i crop of Muiammat Aujuman cn- 
nisa’s share which is admittedly in bis 
bandwriting and he acknowledged ber title 
in this evidence in tbe Mutation Court in 
connection with tbe sale to Hira Lol whioh 
is referred to elsewhere. In one instance in 
1909 house tax was raid by him cn ber 
behalf as appears frem the reoeipt Exhibit 
A 153. These transactions were all in the 
lifetime of Masboq Al : . Afier Maabrq Ah’s 
death we ^ave some half d:z;n letters ad¬ 
dressed by Asbiq Ali to tbe defendant her* 
eeP, all of which dearly acknowledge her 


title to tbe property. In one of them he 
sends her her share of tho under proprietary 
rent. In others he speaks of the sals of 
the prodooe of her share in groves in Rasulpur. 
In another he arks that tbe amount due 
to ber and to Dildar Ha^ain on account 
of sale of maogo crop should be spent in 
repairs to the bouse. Tbe learned Subordi¬ 
nate Judge indeed propounds tho question: 

Why did Ashiq Ali state orally, in writing 
in Court and out cf Court, that Mashoq Ali 
tad executed the gift and the defendant 
was the owner of the property V (o. page 954) 
but though be devo*e9 several pages to its 
dieoussion it is d*ffiiult to find in them any 
sort of reason wby these admissions should 
have been made if the faot was otherwise. 

Tbe learned Subordinate Judge on page 
89 of the printed jadgment notices the fact tbat 
Ashiq Ali has not stepped into tbe witness- 
box to explain his admissions, but 6ays tbat 
this is to 6ome extent excusable because 
Ashiq Ali has been proved to be V6ry old 
acd to have lost a gcod deal of bis powers 
of memory, eight and reasoning. This 
alleged proof rests on a statement of Dildar 
Husain in examination-in-chief tbat his 
father was 84 years of age, weak in body 
and mind and destitute of eyesight and tbat 
be ba9 not beon in bis proper seuses during 
tbe poet six months. When pressed in cross- 
examination as to the basis of tbe last etate*. 
ments be said tbat hie only reasons were — 

(1) tbat Asbiq Ali made a mistake as to 
v luther an al’owanee sent to him bad 
been for tbe month of October cr November, 
but afterwords agieed with Dildar Husain 
and said that be bad forgotten and tbat 
Dildar Husain was right on tho point, and 

(2) ibat when questions were put to biro, be 
no doubt acewered the questions but went on 
to iaik abcut other things which did not bear 
on tbe subject. 

He was obliged to admit that within the. 
last three months his father bad attended 
Court on e’gbt or ten occasions in connection 
with a case regarding a deficiency of stamp* 
duty. It also appears from another passage, 
in his evidence tbat Ashiq Ali must have 
instructed hie Pleader as fc tbe preparation 
of tbe replication. Dildar Husain denies 
that be himself bad anything to do with it 
and eaye tbat bis father bad stated to him 
tbat be was going to tbe Pleader to get the 
replication prepared, His father also helped 
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Asbraf Ali to draw np tbs list of movaable 
property attached to the plaint. 

Dildar Ha3aio almits (o. page 852) hav¬ 
ing dons several acta wbioh if unexplained 
would go to show that be accepted the dead 
as a genome and real transition. Ha ad¬ 
mits, for instance, having written kabuliyalt 
in the defendant’s favour on behalf of ten¬ 
ants and having paid house tax in her name. 
In an earlier portion of his evidenee he 
admits that after the death of Maebuq Ali 
defaodaDt his been reoeiving the share of the 
profits of the prop3r>y from tbs harinia. He 
aontinnes — 

‘Tiiere have been Zimindari dne9 reosived 
by me after the death of Piare Sahib. I 
took half of stub things and gave the other 
half to the defendant No. 1.” 

The explanation he offers is that he did 
these aets against bis interest by hi9 uncle's 
direction because if he had not done eo his 
pnile might have beeome alive to the daDger 
that Dildar Hasain might afterwards seek 
to impeach the gift and to the neeeseity of 
completing it by a genaine delivery of pos* 
Wsoion. He professes to have maintained 
this Machiavellian policy dnrirg the while 
of the eleven years which elapsed bstween tte 
elocution of the gift and Maihuq Ali’e death. 
This explanation wonld have been diffionlt to 
eeejpt even if the admissions in qaestion had 
baen con6aed to Mashnq All’s lifetime. It 
breaks down hopelessly when we Bod that 
they were oontinned even after Mashnq 
Ali s death when there was no motive for 
maintaining the deseption any longer. 

•a.In view of all this evidenee, the bmden cf 
proving that the gift was fietitions lay 
heavily on the plaintiffs. Toil is conceded 
by the learned Sibordinate Jadge in the 
earlier portion of bis judgment (o. page 10), 
It ie contended," he eiys, that there being 
a registered deed of gift in favonr of the 
defendant, and there being such evidenoo as 
has already been detailed in support of 
the defendant having been exereising aets of 
ownership with respeet to the property in 
enit it liei upon the plaintiffs to show by 
very cogent evidonce that the gift is Bstitious 
and benami and was nevar given effect to. 
There can bt no doubt of the eorrectnest of thii 
contention." 

What in fast have the plaintiffi proved P 
Merely that the management of the property 
jpmained mainly in the hands ofjijaahnq 
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Ali. It ie eommon ground between tbs 
parties that this was the ease. It was indeed 
only natoral that it should be eo. The 
defendant was a p .rdinashin lady incapacitate 
ed by her position from looking after the 
property in person. 

She is, moreover, illiterate except to the 
extent of h3iog able to eign her name in 
Hindi. She owed her possession of the prop¬ 
erty to the generosity of her father to 
whom she wonld naturally look, and it would 
be most unlikely that she should either ques¬ 
tion his managsment or attempt to put a 
shesk od his expenditure. She says, on the 
first day of her examination, that she had no 
one except her father to advise and help her 
in managing the gifted property and that the 
hartndai used to render accounts to her 
father and he explained them to her. Nand 
Lai ODce broagkt the accounts to her direst 
after Ajudbia Prasad's death. She referred 
him to her father, At the conclusion of her 
evidence she was questioned by the Oonrt as 
to whether any accounts were ever kept as 
bstween her and her father and she 
eaid— 

"My father never oalled for any aeemnt 
from me. 1 never called for any aoocuit 
from my father. He was my father. How 
I could call for an act >unt from him? 1 
never raised any objection whenever my 
father asked me to give him any Bum for 
expenses after the execution of the desd of 
g ft. I could not raise any objection as he 
was my own fotber." 

We have already seen that Mashnq Ali 
from the time of the gift right down to his 
death constantly acknowledged hie daoghter’a 
title to the property by granting receipts, 
paying rent and revenue and doing all other 
acts of management in her name and that the 
private accounts of income and expenditure 
were also kept in her name. The instances 
adduced (o show that he ever olaimed to 
dispose of the properly in hie own right are 
of the most fl msy description. Exhibit 52 
for instance, is a letter in which he says that 
ho is sending one anna six pies (the equiva- 
lent of three half pence) for the price of 
kerosine oil for the shrine "for my share " 
The letter is undated and the inference 
drawn by the learned Subordinate Judge a 3 
to its date being eubsequent t> the gift j a 
precarious, but even if it be taken that it wa s 
subaequent to the gift it would be abiurd tj 
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fcttaah any importanse to a sasual expression 
of this bind with referenoe to a petty pay¬ 
ment for the lighting of a shrine. Another 
instants is with referente to a theft of nine 
sovereigns and Rs. 90 whish took plate at 
the family honfe in 1908 from a looked box. 
The box was on a portion of a roof where 
Maehnq Ali was sleeping and tnold apparent¬ 
ly be approathed only tbrongh the tanana 
portion of the house as that it how the th'ef 
it said to have got in. Two letters from 
Mashuq Ali, one to Ashiq Ali and the other to 
Dildar Hneain, have be6n prodated with 
referente to this transattioo. Reliante i 9 
plated on there letters for two purposes, first 
that in one of the letters he speaks of the 
box as my box” and the property as 
“my property," and eetondly as sontradietiog 
the defendant when she says that the 
sash in hand used to be kept inside the 
tanana in her tbarge. The letter tan 
hardly be said to support the setond in- 
ferense seeing that the thief admittedly 
broke into the tanana in order to tommit 
the theft. As regards the general question 
whether the money was kept in the tanana, 
it is a very tommcn prattiee for this to 
be done for reasons of semrity even if the 
lady were not the owner of it. As regards 
the first point, even if the money was 
estate money it was for the time being 
in Masbnq Ali's sharge and it wonld be 
highly risky to draw any inferense as to 
the nature of the gift from tbe fast that 
he tells his brother or his nephew that 
his box has been broken into and his 
money stolen. Another Bnppoeed instance 
was a letter of Nand Lai, dated 23th 
February 1914, Exhibit 76, in whisb, when 
sending tbe monthly pay amounting to 
Rs. 40, be says that one rupee is already 
in deposit with tbe defendant so he sends 
only tbe balanie Rs. 39. It is unneteesary 
to sonsider this further as tbe learned 
Subordinate Judge has himeelf rejested the 
explanation offered by the plaintiffs. This 
letter is really iD favour of tbe defendant 
and not sgainet her. 

It should be mentioned here that the 
method of remitting money both in the 
time of Ajudbia Prarad aud of N»nd Lai 
was to send a fixed monthly amount 
sailed “ Tanhhtcah ” or pay to eaoh of the 
ec-owcers of the property, remi tirg the 
halanee after making up (be asocunte at 


the sloee of the year. The amount eo 
fixed was not always the Fame bnt it was 
always a definite amount whish the tarimto 
had to send. 

. 19 is a relinquishment of a 

single field purporting to be exeeuted by 
two tenants Dwarka and Debi in represt 
of one plot of land and field in the Tab- 
sil in assordame with the Oudh Rent 
Ast. It asks for notioe to be served on 
Aehahe Sahib and Piare Sabib, i.e., Ashiq 
Ali and Masbnq Ali. Dwarka is alive but 
has not been sailed and it is only the fast 
that the dosuroent was formally filed be¬ 
fore the Taheildar that makes it admis¬ 
sible at all. One oennot but be struck by 
tbe sontraet between the imrortanse whioh 
the learned Subordinate Judge attaches to 
tbisdoeument, to whish neither Mashuq Ali 
nor Ashiq Ali were parties, as a ‘solemn 
proseeding in Court” in whish Mashuq All’s 
title was resognised, and tbe easy way in 
whish he brushes aside all the numerous 
proceedings in Court whish recognise and 
support the title of the defendant. 

The three instanses on whish most stress 
is laid are- 

la) a joint sale-deed of 1 < biiicai by 
Mashuq Ali and Ashiq Ali in favour of Hira 
Lai; 

(b) a deposition dated 23rd April 1909, 
Exhibit 118, of Mashuq Ali in a pre eruption 
enit. and 

(e) three statements of reseipt and expen¬ 
diture of tbe under proprietary land, Exhibits 
2 f to 25. 

The first two transactions are also relied 
on by tbe defendant as fdoiisoio-s in her 
favour, In ibe case of tbe sate deed muta¬ 
tion was only rffested in respect of Aebiq 
All’s half share in the property and was 
rbjeeted in reepeot of blusamrr.i t Anjurosn- 
nc-niea’a share. Ashiq Ali was examined in 
tbe sate and admitted that Mashuq Ali did 
not own tbe half share whish tbe deed pur¬ 
ported to transfer as his bat had transferred 
it to his daughter. The vendee himself 
seems to have been aware that there was 
some fliw ic tbe transaction for be said that 
if half the share had been given away prior 
to hie sale deed mutation might he r.ffestsd 
in respest of the other half B >tb the c e 
statements are od tbe resord, Exhihi’s A254 
and A-53, a* is also tbe mutation order 
affesting mutation in respest of 6i biticai 
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Cnly. We have no information as to how it 
lame to be executed; we do know that when 
the matter eame into the Court the defend¬ 
ant's right was aiknowledced and was given 
effeit. It ie equally difficult to see how the 
plaintiff* can draw any advantage from 
Exhibit 118. Maibuq Ali was examined as 
a witnesi in a pre-emption case between 
third parties with refereme to a deputed 
Bale of property in Ametbi. He did in 
isveral passages speak of hie brother and 
himself as being joint owners but in the very 
same deposition he went on to say that he 
was no longer owner, having given all bis 
property in Ametbi to hie daughter Muiam- 
mat Anjumac-m niBa. 

The importanee of Exhibits 23 to 25 is 
that they purport to speak of tie share of 
Hasbuq Ali and that they bear his signa¬ 
ture. Their genuineness is disputed both 
here and in the Court below. It is urged 
by the defendant that the plaintiffs have 
got bold of Borne old statement of aieount 
prior to gift in whish the date of the year 
was not given and added a date subsequent 
to the gift, In support of this it is pointed 
out— 

(1) that the portion eontaining the men¬ 
tion of the year, especially in the ca'e of 
Exhibit 23, may easily have been added 
afterwards and is clearly in different ink 
and added after the signature of Masbuq 
Ali, 

(2) that the Exhibit 23 purports to be for 
the whole year ending May • 5th, 1914, and 
Exhibit 24 for two months of the same year, 
and 

(3) that the entries regarding paymsnts 
of rent from tenants do not eorreepond at all 
with those reeorded in the Patwari’s tiaha ». 

The learned Subordinate Judge himself 
(o. page 53 of bis judgment) is not prepared 
to rely on Exhibit 23 as a genuine document 
and we think that the genuineness of all 
three ie open to grave suspicion. 

The suggestion of the plaintiffs is that 
Masbuq Ali used to appropriate the pay as 
his own. In thi* connection we have on the 
record ale'ter, Exhibit 32, of 21st August 
1919 written by Masbuq Ali from Sandila 
to Aehiq Ali at Ametbi in which he tells 
the latter to get the rest of the p»y fro-a 
N*ud L »1, and after paying R* 3 to tbe 
lipaAi Mtiksad to send the balame to the 
defendant. The learned Subordinate Judge's 


comment on thic letter strikes ns as extra* 
ordinary. He attaches do importance to the 
fact that the pay was said to be sent to the 
defendant, but, on the other band, he con¬ 
siders that Masbuq Ali ought to have told 
Asbiq Ali, who was a f Amethi, to take instruc¬ 
tions from the defendant, who was at 
Lucknow, as to what to do with the pay. In 
this connection it may be noted that though 
the karindnt Ajudbia Prasad and Nand Lai 
may have on one or two occasions written 
loosely to Mashuq Ali about sending “yonr 
pay,” Mashuq Ali never speaks of the pay 
as his own. He speaks of the pay. 

The oral evidence of Muhammad Wazir 
Khan, Honorary Assistant Collector, is alio 
relied on by the learned Subordinate Judge, 
This witness admits that be has no personal 
knowledge regarding the question of posses¬ 
sion but he deposes to a statement said to 
have been made by Masbuq Ali between 
1.-08 and 1910 in these words— 

"i am still id the same way owner and in 
possession,” meaning that he continued to 
bs owner and in possession of the property 
before the gift. Assuming the witness to be 
entirely honest in what be says, it would 
obviously be dangerous to rely ou his being 
able to reprodose exactly from memory the 
effect of a remark made to him in conversa¬ 
tion nine or ten years before be was called on 
to give evidence. A* Mr Taylor says in his 
back on Evidence (Volume I, page 446);— 

“Mod, without deliberately inteuoiog to 
falsify fact®, are extremaly prone to believe 
what they wish, to confound what they 
believe with what they heard and to ascribe 
to memory what is merely the result of 
imagination. 

Tbe theory adopted by the Subordinate 
Judge, and pressed in this Court, to explain 
away this mass of evidence, is that the dead 
of gift was intended to operate as a Will. 
This was not the theory put forward by the 
plaintiffs themselves in tbe Court below. 
In their replisation, as we have seen, they 
merely suggested that the deed of gift was 
executed as a temporary expedient, As to 
what the temporary necessity was which led 
to its exeoutioo the pleadings are entirely 
silent. During the progress of the ease the 
plaintiffs put forward through the mooih 
of the third plaintiff Mtuamm-it Said-un-n a 
the case which the learned Sabsrdin q 
Judge describes as tha. theory of a ait 
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trash In her examinalion-iu-ehief 4 Uit.m. 

mat Said-on nisa originally denied the gift 
altogether as will uppear from the following 
extract from her svidecar. — 

'To my knowledge, my father rcrer in fait 
gave ary of his property to the defcLJont 
No, 1.” Later on, she modified tbia by sayicg 
that ebo lame to know from her father and 
from the firet defendant that her father got 
a Setitioca deed executed in favour of the 
latter. On the eeoond day of her eros 9 
examination she declared that she did not 
know whether this deed was a sale deed 
cr a mortgage deed or a deed of gift and 
that ehe did not know that it was a deed of 
gift until the written statements of the 
defendants were filed. On a subsequent date 
ehe said that her father told her that he bad 
taken an oath from the firet defendant that 
after his death she would divide the property 
between herself and her sitters. This con¬ 
versation she represents as having taken 
plase before the aitual exeontion of the 
deed. The learned Subordinate Judge him¬ 
self bolds (on page 953) that this oase of a 
6 eoret agreement to divide the property was 
quite an after thought and that it was inson- 
eistent with the position originally taken 
by the plaintiffs, He points out that the 
first suggestion of the theory lomes in 6 vi- 
denie of Dildar Husain and that it was 
considerably improved upon by Musammat 
Said-nn-niea who followed. Notwithstand¬ 
ing this, ho expresses more 60 the opinion 
that though the story bad been found to be 
untrno ' it is likoly that it has some basis of 
reality.’’ By this ho means, he proseeded to 
explain that Maehnq Ali nay have enter¬ 
tained the idea of depriving Aehiq Ali of hie 
ehare in the inheritance. He oontinues— 

"Bat this idea must have been soLfioed to 
the mind of Mashuq Ali and I am cot pre¬ 
pared, in view of tho state of the plaintiff’s 
pleadings rotioed above, to hold that it was 
materialised by Mashuq Ali in the way 
alleged by tho plaintiffs in obtaining an oath 
and agreement from the defendant No. t.” 

Wo may note that the evidenoe in support 
cf a seoret trust h 6 s been wholly dinarded 
by the kerned Advcoate for the respondent 
iD this Court. 

The learned Subordinate Jndgo esjumes, 
without any warrant except hie own idea of 
what Mathcq Ali would cr would not be 
likely to have done, that "it is impossible 
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to ioDS9ive that he should have reconciled 
himself to the idea of locking up to the 
defendant—his daughter and dependant till 
then—for money to satisfy his require- 
ments,” (on page 926). He alludes to the fait 
that the Hanafi Law dees not allow a Will 
in favour of cn heir. Whether Masbuq 
Ali intended to benefit his daughter or to 
deprive Aehiq Ali of his share in the 
property after his death, these objeols 
eould be eerved by the execution of a 
fiititicns deed of gift. He, therefore, con- 
eiders it "not unlikely” that Masbuq Ali 
intended the deed cooperate as a Will but 
exesuted it as a gift in order to evade 
the provisions of the Muhammadan Law, 
Tois theory he considers will meet the 
tase of both parties as to the 
motive of the deed. It does not seem to 
have strusk the learned Subordinate Judge 
that it was equally possible and muih 
more likely (bat Mashuq Ali was really 
doing what he purported to do acd that 
knowing that if he wanted his daughter 
to get bis property he must make it over 
to her in his lifetime be decided to take 
the risk, feeliDg sure that his daughter 
whom he loved and who owed her title to 
the property to his generosity, would not 
allow him to suffer for having done so. 
He mast have known quite well that any 
attempt to exeaute a Will under cover of 
a fiititions gift would rnn the gravest risk 
of being rot aride. 

The theory that the deed was a fiatitioue 
tiaosastion only intended to aome into 
operaticn on Mashuq Ah’s death breaks 
down in several directions. As we have 
already seer, it is iDSoneistent with the 
eenduet of the plaintiffs in allowing (be 
defendant to take possession of the property 
without opposition on hie death and to 
r cq liee tho entire income. If the defendant 
bad already been in peaceable and uadis- 
puted possession of the property for eleven 
years, as was in fast the casp, that passes- 
aion would naturally not be affcated ly 
Masbuq All’s death. It was far otherwise 
if ehe bad Dever bad any real possession 
at all and Dildar Hnsain had been keeping 
quiet for eleven years in order to lull 
Masbuq Ali into a false security. This 
point has been already dealt with and need 
not be further elaborated. 
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In the second place, Mashuq All's motives 
in executing the deed are elearly stated in 
the document itself. 

The fact that bis married daughters 
were well off, tbongh the Subordinate Judge 
throws doubt on it, bas not been seriously 
disputed in this Court. Indeed, in another 
portion of bia judgment, page 94 of the 
printed judgment, he says that the defend¬ 
ant's tase may be taken as being true 
in this respect that Mashuq Ali toneidered 
that the husbands of his daughters were 
well provided for. It is also undisputed 
that, by reason of their marriage, they 
qonld not continue to reside in the ancestral 
boose bs he desired. If there were not 
the true motives wbith ii flaenoed him, what 
other motives san be set in their plase 
for bis desiring to disinherit bis three 
younger daughters, of whom be was 
admittedly fond, after his death? An 
attempt was made in the Court below to 
suggest a reason, but it bas been found 
to be falee and bas dow been abandoned. 

Finally, the evidenoe of Masbuq Ali 
having entertained any desire to injure 
Ashiq Ali by depriving him of bis right 
of inberitanse to one-third of the property— 
assuming that Ashiq Ali was not already 
deprived of that right by family snstom— 
is of tbe lightest. There is evidense that 
at tbe time of tbe gift to Dildar Husain 
in 1898 Masbuq Ali txprersed some 
displeasure at it on tbe ground that Dildar 
HuBain’e mother was of a lower status 
than her husband. Ooe witness says tbat 
Masbuq Ali spoke of Dildar Husain as 
being illegitimate bat bis legitimaey is not 
questioned by either parly in this ease. 
The suggestion that Masbuq Ali went so 
far as to oppose mutation in Dildar Husain's 
favour rests cn tbe doubtful recollestion 
of Bbagwat Prasad Kannngo after an 
interval of twenty years. But it does Dot 
follow that besause Masbuq Ali was dis* 
pleased in 1898, he still continued to be 
so five years later in 1903, The learned 
Subordinate Judge admits tbat the relations 
between Mashuq Ali and hie brother and 
nephew were in U03 perfestly friendly so 
far at least as outward appearanses went. 
We have no letter relating to tbat presise 
period, bat from tbe time when the 
eprrespondenee does begin it is beyond 
qneetiop tbat the relatione between the three 


were not only in outward appearanse but 
in reality, perfestly friendly and aflestiocate 
right down to Mashuq AH's death. Dildar 
Husain admits at the close of his erosr- 
examination that never until the preeent 
snit did bis father express, cr to bis 
knowledge eDtertair, a desire to get the 
property in euit. Muiammat Said-nn-nba 
iD soDnestion with her story of a secret 
trust admits tbat it was only after the 
defendant's sesond marriage that the notion 
of filing a suit to dispute her title was 

entertained. 

Tbe judgment of the learned Subordinate 
Judge is unduly prolix and aontains mush 
UDDeseseary repetition. After saying that 
no question of law remains to he desided, 
it devotes some ten pages of dissnssion of 
various ruliDgs with a view to extras! 
sirsumstanses favourable to the plaintiffs 
or to distinguish rulings whioh appear to 
favour the defendants. The judgment bas 
unfortunately muoh graver faalte. Not 
only is it full of the most transparent 
epeoial pleadings hut in many passages it 
seriously misrepresents tbe effeot of the 
evidense. For tic first ten pages or to 
tbe judgment seems to be leading np to 
a deeree in favour of tbe defendant. Then 
follows an attask on tbe defendant whisb 
is in many respeste grossly unfair. Her 
evidense is dissouDted on tbe ground that 
she was examined as the last instead of 
the first of the witnesses oalled on btr 
behalf, while the fast that Dildar Hnsain 
was examined last of tbe plaintiffs' 
witnesses examined in Oonrt and Said-un- 
nisa tbe third plaintiff was examined still 
later cn commission is passed over almost 
without comment, Aehiq Ali, as we have 
iter, never appeared as a witters at all. 
From this point onward instansea of 
reskless or nnfonnded statements may he 
fonnd on almost every page of the 
printed judgment. It is eaid that in part 
of her evidence the defendant Iaya slaim 
to know everything even the minntest 
details of her property. This eiitiaism 
is not borne out by a perusal of ber 
evidence and no attempt has been made 
in this Oonrt to jnatify it. in arguing 
that she conld not have held pcseession 
after tbe gift because of ber ignorance of 
many details of tbe property the learned 
Subordinate Judge evidently felt tbe diffi* 
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•ally that this argument proves too muoh, 
If igDoranee of detail disproves her ponses. 
Sion it would equally disprove her possession 
for the three years after Mashuq Ali’s 
death during whish there is no dispute 
that she was in possession. This diffisulty 
is passed over with the remark that, in 
any ease, this argument does not relieve 
her from having been plased in a 
position of sonsistensy. Later oo, on page 35, 
he returns to the sbarge and ignoring the 
fallasy of argument based on her ignoranse 
says that it shows the real stet 9 of affairs 
in the lifetime of Mashuq Ali. (This and 
all sobseqnent references to the judgment 
refer to the page of the printed jodgment). 

Her statement that she received rent 
from Ajudhia Prasad in re 6 pe»t of the 
Garhi Mustafabad land sultivated by him 
is attasked on the ground that, instead of 
Frying the amount in sash, Ajudhia Prasad 
set it off egiinst hie salary. The amount 
of the rent was regularly aredited on the 
reseipt side of her assoont. Her statement 
is said to aim at showing that she 
thoroughly went into the asaounte. All 
she says is that her father explained the 
aasounts to her. The wmd “thoroughly 1 ' 
ib an interpolation of the learned Sub¬ 
ordinate Judge. It is suggested that she 
knows nothing about the property be- 
sause she says that she has no grove 
in Ametbi proper, whereas ehe has her>elf 
spoken of her father selling the jroduse 
of the groves in Ametbi aod Ohamertola. 
This is most unfair. As the deed itself 
shows the groves ore not in Ametbi proper 
but either in the chakJari land or in the 
insluded villages of Oharaartola and Gbuskai. 
It is said that the case set up by her 
is that she signed all the papers after 
the gift, a statement that she never made 
anywhere in the coarse of her long examina- 
tion. Sho said, indeed, in one plase that 
her father signed rarely for her when she 
asked him, referring apparently to bis 
signing her name on her behalf whieh he 
did on several ootaeions and is said to 
have done in the pre-emption ease referred 
to in the Dext sentenee. She has. however, 
stated very elearly that all acs of manage¬ 
ment were done by her father and Nand 
Lai, and ehe clearly could not be ongi.j. 
rant of all dconments signed by him in the 
oonrse of management. For instance, she 



says, with raferenae to the produse of the 
grove-, sometimes reaaipte were signed by her 
and sometimes by her father (on nage 565). 
ibeo, again, it is said oo pegs 45 0 f tha ml*, 
msnt that wherever in this ignoranse of 
affaire any assertion of fasts is made it would 
be found to be maturate, if not absolutely 
false, and fch> portion of her evidense from 
pages 515 to 571 is referred to in suppoit of 
this statement. The most important state¬ 
ment of fast in regard to the property 
•untamed in these pages is with regard to 
the Und revenae whish she says was formerly 
tvs. 975 and now amounts to Rs. 925. as a 
ma'tor of fast, the revenue was Ri. 974 [4 Q 

1" i 9 ®* (Exhibit A 40) and Rs. 925 5 0 in 
1908-9 (Exoibit A 45) As a matter of fat*, it 
is snrorising,c msidering that ehe as a pj'da- 
nothin lady depends on others for the admiois- 
tration of bernroperty, how mush eha does 
know of it. As tin in^tanse of the minuteness 
of her cross-examination she was asked how 
many trees there were in a particular grove. 
She replied, naturally enough, that she bad 
not seen it and did not know. 

The statement is reiterated again and 
again in various forms that she deoies that 

her father had any hand in the management 
of the property after the gift. This was 
never at any time her *ase. Even in the 
opening statement of her Oounee), whish bad 
been quoted in ext.wo in an earlier part of 
the judgment, it was said that, while collet- 
tions in Karsandaard Ra c ulpnr were made 
by the kurind.t. oollettions for the A met Li 
property were made by Mashuq Ali, either 
in person or throngh the servants of the 
defendant. Betause in a single instance a 


woman who had been refused permission to 
build on her land appealed to her direst as 
woman to woman to give her the permission,it 
ie said, page 34, that, this is the clearest 
possible indiaation of the position being set up 
by her that Mashuq Ali would not after the 
gift do any thing about the management 
of the property on hie own authority and 
whenever be did so the defendant either 
ratified it or overrode his decision. 

Wnile dealing with this part of the tase 
we may remark that the defendant’s evidente 
does contain here and there statements whish 
appear 10 be untrue. The most important 
are perhaps— 

(l) hpr denial that t-he knew of the 
existence of Uutamnat Sundar, a prostitute 
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w bo was kept by bet father for maoy year*, 
and tbe latter’s eon Yuauf, and 

(2) ber statement that Maebnq All never 

dre V more than Rs. 25 a month eo far 
afl f he ie aware for pereonal expenses 

With regard to tbe first of these etateraents 
there is a good de»l of excuse to be made for 
bar It is natural that a womaD of good 
family and virtuous charader would be 
reluctant to admit knowledge of a fam.ly 
B ,audal affecting her father. We think that 
jn fast Bbe roust tave known of it but that 

Mutammat Suudar and ber children were 
allowed to reside openly at tbe ancestral 
house when they same to Ametbi, as eome of 
the plaintiffs’ witnesses assert, is a statement 
whish we sannot possibly assept. Tne 
Subordinate Judge’s sommeot on this p»rt 
oftheaase strikes ne as one of the most 
amazing in the whole souree of the judg- 


m “That tbe defendant should deny to bave 
ever beard the names of Sandar, Yusuf and 
Jilayya ( Jilayya was Yusuf’s wife) pro res 
■onslu'ively her baviDg unscrupulously 
uttered lies and falsehood on all the points 
the revelation of _ whish jnsy bave tbe 
tendensy to weaken her ease.” 

The second statement is oertainly untru\ 
but it must be remembered that she kept no 
asoonnta and that Ler evidence is that her 
father was at liberty to draw whatever 
money be needed at any time. Sometimes 
he to)d her why be needed it and sometimes 
he did not. 

When everything has been said against 
her evideDse that san be said, she is a more 
reliable witness than either Dildar Husain or 
the third plaintiff Said-un-nisa. 


A similar strain of maasurasy and tendensy 
to exaggerate every point whish san be made 
against the defendant runs ^through the 
remainder of the judgment. Imagine the 
extent to wbioh the mendaoity of the witness 
has gone,” says the learned Subordinate Jodge, 
besauae Naud Lai deelined the responeibility 
of identifying a signature made in a obarao- 
ter whish be is uDable to read. On tbe same 
page we have t'ie remarkable statement, al¬ 
ready noticed, that failure to prove certain 
documents ie oonolueivs proof that they are 
forgeries On page 51 it is stated as a 
reason for not asaeptiDg a certain dosument 
that tbe writer Amjad Ali baa not been 


etated to be dead.” His death was proved by 
Nflnd Lai (on page ?04). This particular error 
i*p(t indeed of great importance an it is 
eaeyto make an oversight of Ihia kird in 
dealing with a bulky record. On page 52 
we fird it elated that tbe exeout’on nf tbe 
mu'htarnama had do bearing on tbe question 

wbetber the defmdant or her father waa tbe 
real employer of the mu 1 htar appointed under 
it. On page 59 it is said that Maebcq Ali 
" occasionally expressed that the defendant’s 
preeerse with him had been a 6DBrsial 
burden to him.” On one solitary oeoasion 
Mashuq Ali said in a let'er that the expense 
of a partisutar vi«it had been greater 
basanee hia daughter had assompanied him. On 
pages 67 to 71 tbe fast that the deed 
was attested by a number of witnesses and 
executed with mush formality and that 
Maebnq Ali to,- k aare to consult his other 
daughters and their husbands is used as en 
argument that there mu°t have been some 
eioister design behind the transaction. On 
page 7.3 it is said that “Nezir Husain 
constitutes himself as the eole legal resort 
of Maebtq Ali” aod that “he reproduces 
from memory the full contents of the deed.” 
Neither of these statements is borne out by 
the record. 

Tbe portion of the judgment dealing 
with the evidence of Naim Ollab, tbe husband 
rf Mashuq Ali’s youngest daughter, end of 
Naim Dllab’s father Shaikh Azmat Ullah 
is full of inaccurate and unfounded state¬ 
ments We select a f6w of these by way 
of illustration. Shaikh Azmat Dllah, a Taluk- 
dar paying seme Bp. 4,000 a year as land 
levenne, ie attacked as baying no scruples on 
the subject of truth because be oould not 
remember the names of tbe attesting witnesses 
of a deed be admitted having executed in 
favour cf his second wife, and on the suppos¬ 
ed ground that be tried to suppress the 
existence of deeds executed by his second 
wife in favour of her sons. These deeds 
bave not the dighteat bearing on the present 
case and not only bad tbe witness to motive 
for attempting to suppress them but hia 
evidence gives no indication of his having 
tried to do so. He himself had exeoated 
three deeds of gift in favour of bis second 
wife and he stated iha*, eo far as he reo-dleit- 
ed, she bad tlready executed a deed in favour 
of her eone but be was rot sore whether tbe 
deed was executed with hie knowledge and 
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aongent. An attempt is made to use Azrnat 
Ullab's gifts in favour of bis second wife as 
showing that he and his sons are not well 
off as they represent. It is said that out 
of the estate paying Rs. 4,00') land revenue 
Azmat Ullah executed gifts iu favour of 
his sesond wife yielding Rs. 1,700 per annum 
ignoring the fast that the land revenue 
stated by the witness is eislusive cf his self- 
acquired property and that two oat of the 
three properties comprised in the first gift 
were eelf-aaqaired property. All those deeds 
are subsequent to the deed in suit, so this 
eouldnot effeat /.mat UllahWNaim Ullah’s 
financial position at the time of its exeeu- 
tioo. 

Naim Ullah is said to be a person getting 
only R 3 . 16 a month because his father states 
that he give him an allowance of R>. 200 per 
aoDum for slothes again ignoring the very 
next sentenoe, in Azmat Ullah’a deposition 
whish reads— 

" If he requires anything for hia other 
expenses I give him the requisite sum." 

On page 70 of the judgment the defense 
is attacked for not produtiag the letter ia 
reply to whish Naim Ullah’s letter. Exhibit 
A 199, assenting to the gift to defendant 
was written although Naim (Jllab in reply 
to the Coart had stated that be did not pre¬ 
serve the letter in reply to whish Exhibit A 
199 was written. 

One or two more instances must euffiis. 
They are of some importance as they bear 
on the genuineness of the motives ia the 
gift. The learned Subordinate Jadgo says 
(page 79) — 

To my mind the omission of the circam- 
star-098 of widowhood of the defendant from 
the reasons given for the deed is v;ry sigoi- 
fiaant. Thongo Maahuq Ali gave all the 
reasons, real and icaginary, for miking the 
deed appear rea', he did not give this roa?on, 
whiob woald have been probable." 

This is a direot mis3 atoment. Almost at 
the outset of the deed Mashaq Ali says — 
"Oat of the four daughters who are alive 
my oldest daughter Aujaman-uu nisa ia a 
childless widow: I am now oil in ago and, 
therefore, it has straok me that 1 shoald make 
any such arrangement in respect of my prop¬ 
erty, etc.” 

Again, when ho oomee to the aotual gift, be 
eays— 


[1922 

"I, therefore, with this view have proposed 
that I should make gift of my entire property 
specified below in favour of my daughter 
Anjnman-un nisa, who is a widow who being 
obiidless has made, ete. n 

On the following page the learned Subordi- 
Jadgeeaya — 

Tnat there was ever a talk of the betrothal 
of Fasahat and Q visar and that the defendant 
N . lever expressed her intention to takeFosa- 
hat as her son, sould certainly be proved by the 
evideDcs of parsons belonging to the household, 
or who were frequent visitors to the house 

.but the defendant No. 1 herself 

also does Dot say anything on the point.” 

The defendant No. 1 was questioned by the 
Court od this point on the last page of her 
deposition and raid— 

"The marriage of Q aisar-un nisa and 
Fasahat Ali have not yet taken plase. Tke r e 
vat formerly a talk of their being married 
together, bnt dow their parents do not agree 
to their marriage." 

It was left for the Court to put this ques¬ 
tion as the plaintiffs, though they oross- 
examined the defendant at very great length, 
had put no question to her on this point. 

There is odo other point not direstly 
sonnested with the merits of tho appeal on 
whish we think it dsairable to say a few 
words. It is with reference to the pleadings. 
On 30th Jnne, before written statements had 
beoD filed, the Court ordered written state¬ 
ments to be filed on 8th August, replication 
on 14th August, and fixed 17th August for 
issues. The date of issues was subsequently 
shanged to 17th September. Un that 
date tho proceedings con'.aiosd only a 
statement of Shaikh Sbabacehah Husain, 
Pleader for the plaintiffs, that they did not 
press their plea contained in paragraph 27 of 
their replication, namely, that even if the 
gift had been completed by delivery of 
possession they were entitled to repudiate it 
ander the Muhammadan Law. The parties 
or their Ploaders were not examined generally 
with reference to the pleadings a9 required 
by Order X, rule 1. In several cases which 
have come under our unties wa have observed 
a tendency on the part of th9 subordinate 
Courts to loos sight cf two important 
provisions of the Code of Civil Procedure, 
tho?e outaiuod in O der VI.I, rub 9, and 
those ooutaioed ia Order X, rale 1, The 
former provision lays dowo that no pleadiags 
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subsequent to the written statement of a 
defendant other than by way of defence to a 
let off shall be presented except by the leave 
of tbe Oonrt npon eueh terms ae the Court 
tbinke fit. In this case a date was fixed for 
a replication as a matter of course before tbe 
written etatement of tbe defendant had been 
filed and before it aonld possibly be known 
whether any farther written pleading would 
be Desessary. The proper way of. clear 
iog op the pleading® after the plaint and 
writtsn etatement have been filed is that 
prescribed by Order X, rale 1, tbe provisions 
of which are peremptory. The Oonrt most, 
nnder that role, at the Bret bearing of tbe 
init, asiertain from each party or hie Pleader 
whether be admits or denies the allegations 
offset made by tbe opposite party except 
where each admissions or denials are already 
contained in tbe written pleadings and must 
record 6uoh admissions or denials. A written 
replication is not a substitute for this oral 
examination of tbe parties and their Pleaders 
and it is of the utmost importance for the 
purpose of doing justice between the parties 
that this oral examination should be duly 
and carefully carried out by tbe Court. 

This care is so dear on the main issue 
tbit it is unnecessary to go into tbe qnes* 
tion of custom. The deed of gift was made 
with -the utmost formality after communica* 
tion with the persona most immediately 
interested. In view of the matters stated 
in the deed it was quite natural that 
Mashuq Ali should wish to make a gift 
of the property to the defendant in her 
lifetime. Tho gift was followed by the moet 
public and formal delivery of possession and 
was acted on, without any dispute by the 
persons now peeking to Bet it aside, for a period 
of eleven years during Masbuq Ali’e lifetime 
and for a period of nearly three years after 
bis death, Mashnq Ali took a leading part 
in the management of the property up till 
his death bat he did so professedly on hi* 
daughter's behalf and in her name, and her 
title was repeatedly recognised, tolh in 
MaBhcq Ali’a lifetime and after his death, 
alike by Ashiq Ali and by hie eon. Ashiq 
Ali has not come into the witness box to 
explain Hj admission acd tbe explanation 
given by Dildar Husain is manifestly false. 
Pales also ia tbe atory put forward by 
Said'On nua to account for tbe execution 
of the dead consistently with the case Bet np 


by her. Mashuq Ali, through whom the 
plaintiffs olaim, admitted the defendant a 
title and possession in the clearest possible 
way both in " solemn proceedings in Court, 
to use tbe phrase of the learned Subordinate 
Judge, in hie sworn evidence in the muta¬ 
tion case, and subsequently by giving receipts 
and signing leasee on her behalf. Her 

possession was further recognised by the 
fact of her appointment as lambardar of 
Kcrsanda in place of her father, and indeed 
from the time of the gift the whole ad¬ 
ministration of tbe property, including tbe 
payment of houee-tax for tbe ancestral 
bouse, was thenceforward carried on in 
her name and on her behalf. The 

plaintiffs have utterly failed to show that the 
deed was a fictitious and unreal transaction 
and their suit should have been diemisaed by 
t'ae Coort below. 

We accordingly allow the appeal and 
dismiss tbe suit with costs in both Courts. 

z s. 

Appeal allotted, 


MADRAS HIGH COURT. 

Second Civil Appeal No, 1050 or 1920. 

November 29,1921. 

Preterit Mr. Justice Kumaraewami 
Saetri and Mr. Jnstice Devadoss, 

Kail AMIR SAHIB aliai Kaji 
MUHAMMAD JEHANGIR SAHIB- , 
Dxfendant No. 1—Appellant 

V6TSUI 

Kajee MUHAMAD OLI AHMAD SAHIB 
and others — Plaintiff* and Defendants 
Nos. 2 to 4— Respondents. 

Possessory title - Ouster of person in possession by 
person with no better title or with equal title—Right 
of person dispossessed to be restored to possession. 

A person in possession of property even without 
a title thereto if dispossessed by another with no 
better right is entitlod to get back possession on 
the strength of his. possessory title. If the person- 
who is dispossessed has an equal title with the. 
poison dispossessing tho Courts should giro them 
joint possession, [p. 2£S, col. 2\ p. 230, col. 1.] 
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Second appeal against the decree of the 
Coort of the Additional Subordinate Jadge. 
uoimbatore, in Appeal Sait No. 3J of I9l9, 
preWd against the decree of the Coart of 
the District Munsif, Tirupur, in Original 
bait No. 725 of I8. 

Mr. K . 5, Kruhnuwami Aiyanyar, for the 
Appellant. 

Mr. 7, p, Naray'ina Menon, for Respond¬ 
ent No. 1. 

JUDGMENT.—This appeal arises out of 
a soifc 6led by the 6ret respondent against the 
appellant and others for recovery of posses¬ 
sion of the mosque and Idga mentioned in the 
plaint. Toe plaintiff's grandfather and the 
Brat defendant’s father were brothe s. Toe 
•asefor the plaintiff was that the mosque 
and idga were places where persons woo 
formed his fetier's jama were entitled to 
offer prayers and perform other religioas 
aeremooies and were in possession of bis 
father till his death; that after his father’s 
death he (the plaintiff) was appointed K^zi, 
(the business of the office of K&zi being oon 
dacted by a depaty doriDg bis minority) aod 
was in pos?ession; that the first defendant 
took wroogfol possession of the mofque and 
Idga onder colonr of his appointaent as 
Kazi by the Government; and that the plaint- 
iff is, therefore, entitled to possession and 
mesne profits as chimed in the plaint. Tue 
first defendant denied the appointment of the 
plaintiff as K-z« and pleaded that he was the 
daly appointed K-.zi and Penh Imam aod had 
been doiDg the necessary dunes; that he was 
entitled to possession of the mosque and idga; 
that the suit was barred by limitation and 
that the mosque and Idga were places which 
all the Mahamraadang were entitled to use. 
Toe District Munsif dismissed the plaintiff’s 
sait holding that the phiatiff did Dot prove 
his title On appeal the Subordinate Judge 
was of opinion that both the plaintiff and the 
first defendant were entitled to possession and 
management of the mosqae and idga and be 
passed a decree for joint possession in favour 
of the plaintiff and the first defendant. 
Against this decree the first defendant has 
tiled the present second appeal and the 
plaintiff has filed a memorandum of objections 
claiming eiclasivs possession. Ws are of 
opinion that the decision of the Subordinate 
Judge is right. 

As regards the mosque and tho Idga, it 
aj>pe*re from Exhibit U, which is a statement 


made by the first defendant so long ago 
1-05, that the mosque and the Idga were 
buds and dedicated during the time of the 
Nawabs by the ancestors of the plaintiff and 
the first defendant. it is not disputed that the 
mosqae and the Idga were in the possession 
of the ancestors of the parties ever since they 
were foanded. M^ideen Sahib, the great- 
grandfather of the first defendant, Jahangir 
bahib, his grandfather, Siraj-nd-Din 
Sahib, his unde, and Gholam Moileen, 
father of the plaintiff, were in possession and 
management of tho mosqae and Idga aod also 
of the in «m lands which were attached to the 
office of K zi. Having regard to these facts 
and to the fact that the mo«que and Idga 
were bailt and owned by the ancestors of the 
partie*, the reasonable presumption is that 
the office is hereditary in the family and that 
possession and enjoyment have been in the 
family since the foundation. Tbs plaintiff 
wa9 a minor about 10 years old when his 
father Ghalam Moidean died. Toe first defend¬ 
ant thereopon aooliedtothe Giveromiot to 
be appointed Kazi and he wa< so appointed; 
bnt this would not, under the Kezis Ac?; XII 
of 1830, give the 6rst defendant any rights as 
against tbe plaintiff, In 1863 the inim 
lands were enfratchi-ed in the name of the 
plaintiff’s father and it appsars from 
Exhibit D that the plaintiff’s father was put 
in possession of the mosque on the 8th of 
Aagast 18)3. That he was in possession till 
bis death i9 not dispated, He died on the 
28th of April IfcO i and the first defendant was 
appointed Kazi in 1904. The attempt of the 
first defendant to get the path of the tnam 
lands transferred in his own name was un- 
eocoessful as tbe Government held that, under 
the K^zis Act, he bad no titht to the lands, 
For come time after the death of the plaint¬ 
iff’s father, plaintiff's first witness Sheik 
Mobideen Sahib, his brother-in law, was in 
poesession of and was looking after tbe 
moFque and Idga on behalf of the plaintiff. 
Tbe first defendant,unoer colour of hisappoint- 
ment as Kizi, applied under the Criminal 
Procedure Code to the Stationary Sab- 
Magistrate of Uoimbatore and he was sucoass- 
fal in keeping Sieik Mihiieea Sihib oat of 
the mosqae and getting pnsession. It seams 
to us that, apart from aoy other question ia 
the ca^e, the plaintiff who was in possession 
is entitled to get back pocsessioa from the 
first defendant on the strength of his posses* 
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eory title unless the first defendant can show 
an equal or better right In the former ease the 
plaintiff would be enti-led to joint possesion 
and in the latter case he would have no right 
to retain possession. In Muslapha Saheb v. 
SonthaPillai (0 it was held that a person 
who is ousted by another who has no better 
right is, with referenda to the person so 
ousting, entitled to resover by virtue of the 
possession he had beld before the ouster even 
though that posteision was without any title 
and that Beetion v of the Spesifis Relief Aet 
does not take away eneh right, In Narayana 
Bov v. Dharmachar (2) it was held that pos¬ 
session is good title against everybody exsept 
the true owner and that the effeei of eestion 9 
of the 8pesi6e Relief Aet is that a person 
dispossessed oi her wise than in due source of 
law is entitled to be reinstated even against 
the defendant who is a true owner. A 
similar view was taken \nVythialinga Padaya- 
chi v. tonnutvami Padayachi (3). As poises* 
lion and management of the moique and Idga 
were in the family ever einoa they were 
founded over 200 years ago, it sannotbe said 
that the plaintiff, who is a descendant of the 
senior braneb, has no right to possession and 
management of i hat, the firet defendant has 
got a better title than the plaintiff. The 
mere appointment of the first defendant as 
Kazi by the Government will Dot give him 
any enperior claim as against the plaintiff, 
So far as the offiie of Kazi goes, any person 
•an be appointed K»zi and it has been proved 
in the present ease that the plaintiff has been 
performing the duties of the offise of Kazi 
ever emce he attained majority. A great 
deal of sonfusion has arisen owirg to the fact 
that persons in possession of the moaque were 
also Kazie. Tne office of Kazi will not by 
iteelf give aDy right to the mosque or Idga, 
What really happened seems to be that tbe 
offices of Kizi and Muttawali were till re* 
eently merged in tbe same person. We think 
tbe Subordinate Judge was right in holding 
that it may be presumed on the fasts of the 
present aase that the members of tbe plaint¬ 
iff's family were Kizie and Muttawallis. We 
lure of opinion that, on tbe fails found by the 
Snbordinste Jndge, the first defendant baa no 
batter right as Kazi than the plaintiff. Even 

(l) 23M. 170; 8 lad, Deo. (N. s) 5J4. 

13) *6 H 514, 

( 8 ) 81 lad, Oas, 333; (19311 SI. \7. N. 24); 41 M. 

M-78, 


assuming that the original appointment of 
the plaintiff as Kazi daring bn minority was 
invalid, it has been found by the Subordinate 
Judge rhat tbe plaintiff has been officiating 
as Kazi for a sestion of the Mahammadan 
Community ever sinse he attained majority 
and that he has been solely enjoyiog the 
inam lands. There is, therefore, no reason 
why be should be excluded from the right 
whiflh his father and ancestors enjoyed as 
regards the mosque and the Idga. 

As regards the memoranda of objestions 
tbe Subordinate Jndge finds that plaintiff 
has not proved his exolusive rights and we 
•annot disturb his finding. 

The appeal and memoranda of objec* 
tions are dismissed with oosts. 

M. O P. 

Appeal and Memo, of Objections dismissed, 
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in a Buis uyBuua to soi, „ sluo a mungage-decre 
passed against their father in respeot of jolt 
family property including their share in it in 
suit to which they were not impleaded as partie 
it is open to them to plead that part of the del 
socured by the mortgage was not for legal necessit 
and the balance was not advanced for the satii 
faction of an antecedent debt, [p. # 44 , co [ i, p, 26 

Per Hallija. c, A J 0 - The decision in Motion 
Asaram (Ramgopal) ■ 1; is correct and the plaintif 
m a suit to impeach a mortgage-deoree passed in 
suit against their father to whioh they were m 


(1) 63 Ind. Oas. 776; 10 N, L. R. Q4, 
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impleaded as parties are entitled to advance il, e 
Plea that the debt was not for leg., necessity, J? 
was t an antecedent debt of their father which 
bound them [p. 254, col. i.j 

The doctrine of reasonable satisfaction after due 
enqinrv as to the propriety of an alienation of 
jo.nt family property by the manager of the familv 

fa» U wS 7 # JU f a8 , mUL ' h t0 an antecedent debt of the 
r* t ®. fam 1 ,| y necessities or pressure on the 

PcrK-otuoU J C—In a suit by sons for a 
decimation that the mortgage-decree passed against 
their father ... suit to which they were not parties 
is not binding as against their abate in the joint 
family property as the mortgage was not for 
lega necees.ty or for antecedent debts, they are 
cut.tied to challenge the decree on grounds personal 
to themselves and ,t » open to them to have the 
(jucstion tried whether the mortgage executed by 
the father was binding on him. [p. 241 , co l. 4 ] 

In such a suit the onus is on the defendant who 
seeks to enforce the mortgage cither or. the ground 
of legal necessity or on the ground of its being for 
an antecedent debt. [p. 242, col. 2 J 

VerDhobley, A J. C.-The rights of co-parceners 
in a Hindu family consisting of a father and his 
son do not differ from those of a co-parcener of a 
liko tatnily consisting of undivided brothers. The 
son occupies the same position and possesses the 
same right against his father in respect* of the 
ancestral property, as brothers have against each 
other in a joint family, [p. 247, col ] ] 

Suraj Burst -Koer v. Sheo Per sad Sinoh 6 C. 
14S; G I. A. 88; 4 .Sar. P. C. J. I; 3 Suth. P. C. J. 669; 

4 C. L. E. 228; 2 Shorne L. K. 242; 2 Jnd. Dec e) 
705 (P.C.l, followed. 8 ' 

It has been a settled law in Central Provinces 
and Berar that an alienation for value by a member 
of a joint Hindu family holds good to the extent 
of his own share in the property, [p. 247, col. 2 1 
Slukund Ram Sulcal v Ram Ratan, 2 N. L. K 62 at 
p. 5H; Seth Kisanlal v. Xathu, f6 Ind Cos. 44i 16 N. L. 
It. 131, followed. 

No single co-parcenor can alienate anvthin" 
beyond his own share in the joint property, father 
being no exception to it When, however, u singlo 
co.parcener alienates the joint family property for 
necessary family purposes the alienation is binding 
upon the other members and upon the whole prop”, 
erty covered by the alienation [p. 245, col 4 ] 

In a suit brought on a mortgage executed by the 
father, the son can call upon the mortgagee to show 
that the mortgage was for one of the two purposes 
either for legal necessity or for the satisfaction of 
an antecedent debt. The son’s position is not 
injuriously affecred by the mortgagee's omission to 
join him as a party to his mortgage suit and by 
the son being thus compelled to bring a separate 
suit for protecting his own interests, [p. 249, col i ] 

In a suit brought by a person to avoid a mort- 

j'oined < a» Cre ° paBSed 1,1 a suit ,0 which llL ’ "’as nut 

the debt thc plt,at ! ,ut 

he can plead that there ”7. P“ rpoae8 
sity for the loan or that no nor*,; 7 nete3- 
antecedent debt fp. 249, col.2 ^ ° f '* " as an 

A loan made to the father on the occasion of a 
jrant by lam of the mortgage on the family 


[1522 

is not antecedent debt and the mortgago so 
created is not binding on the son’s share it the 

property [p. 2 f. 0 , col i.] 

, Sa '° ° r Chargc ^ a fatherofjoint family 
property ln order to be binding on thc son’s 
shares sho.dd be made in order to discharge an 
obligation not only antecedently incurred; but 
incurred wholly apart from the ownership of the 
joint estate or the security afforded or supposed to 
He available by such joint estate, [p. 2-50, col. 2.] 

Ihe maxim that everybody is presumed to know 
law and that its ignorance is no excuse cannot be 
uppl.ed when it has to be decided whether a certain 
act was or was not 6ona fide [p. 25', col 2.J 

Appeal against tbe dearea of the Addition.; 
d» 1 District Judge, Amraoti, dated the -3th 
tebroary 192) in Civil Snit No 16 of 1918. 

Dr. H. S. Gcur, for the Appellant, 

Mr. M. Qupta, for the Respondents. 

FACTS appear from the fcllowingreferring 
judgments 

Kotval, A. J, C.— {November 3, 1920),—. 
The plaintiffs sne for a deslaration that a 
decree obtained by Hiralal Sadasnkb, da- 
aaased husband of Ratoabai, defendant No. lj 
and father of Dbndabai, defendant No. 2, on 
a mortgage was obtained by fraud and that it 
does not affeoi their shares in the mortgaged 
property. 

2. The morlgagors and the plaintiffs are 
related as shown below : 


BAWARAJI 


r 

’lukaram, 

mortgagor 


t 


(vovied. 

mortgagor* 

i 

Shaoker, age 7, 
plaintiff Ao,3, 


r 


i 


T 


Laxmon, Xarayan, Kcsho, 1 

mortgagor, age .0, age 17 . 

dead. plaintiff No. 1. plaintiff No. 2. 

3 The mortgage (Exhibit 2 D-2) was 
exesated by Tokaram, Goviod and Laxman 
for Re 15,000 purporting to be made np as 
follows:— 

R?. 5,000 to bs paid to a prior mortgages 
Pralbad, 

Rs. 10,001 sash borrowed for purpose! of 
onltivalion and payment of debts.” 

4. Snit No. il of 1915 was instituted by 
Hiralal againet the mortgagors on the above 
mortgage on tha 17th September I9li add 
a preliminary desree wae puesd oa tbs 
llth Novambar 1915. Hiralal baying dial 
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afterwards his widow Ratnabsi was brjught 
on the reaord. Ritnabii aoplied for a Goal 
decree on the 7tb M*rjb 1-J18. On iho 4.b 
July 1918 Dhudabai applied to be recorded as 
deoree*holder on the ground that sbe bad 
beoome entitled to recover the deoretal 
amount under her father’s Will, and on 
,Ratuabai’s admission sbe was reoorded as 
dearee-holder. A final deoree for foreclosure 
was passed on the 6th August 191?. While 
these proceedings were going or, the present 
nit was instituted on the 8th May 19:8. 

5. The lower Court ha9 found that the 
ideiree in Suit-No. 14- of 1915 was tot 
.obtained by fraud and that finding is not 
now eballerged. 

i 6; The gronndfi on whish the deslaration 
that the plaintiffs’ shares in the mortgaged 
property were not. affeated was sought were 
.that, the mortgage-debt was inoorred for 
immoral purposes and net for legal necessity, 
or for payment of anteaedent debts or any 
.other purpose binding on the plaintiffs’ 
Bhares in the joint estate. Iu reply, the 
defendants stated that the mortgagee had 
made bona fide inquiries regarding the 
.necessity of the mortgage-debt and was 
.satisfied that it was require 1 for paying off 
anteaedent debts and for cultivation expanses 
.and improvements. They farther pleaded that 
the plaintiffs were represented in Soit No. 14 
,of 1915 by the defendant* actually impleaded 
who were all the adult members of the joint 
family and bad no right to question those 
proceedings. 

7. The lower CJonrt ha9 found that the 
•plaintiffs had failed to .prove that the debt 
t waa incurred for immoral purposes and that 
the defendants had failed to prove that it 
incurred for legal .Dsoesaity, or' that 
jHiralal made the neotsaary inquiry and wai 
,8atje(Jed that a real necessity existed, or that 
thqy.were incurred to pay off antecedent 
.debts* that is, personal debts incurred by 
HC father independently of the SEoarity of 
,thBjojut ) family proparty. The lower'Oourt 
(iheja observed.: * ’ ' • 

. . question, therefore, is whether in this 
■tatp. of. evidence the plaintiff'^ ban succeed. 
In feet the ; question is one of burden of 
c The burden of proving that the 
jlebtjBjwere contracted for immoral and illegal 
purposes was evidently on the plait, t’-ff* and 
f*U -M the extant to'which Lhi 

Ihua -is baeW on tbeso grounds boiause 


they have failed to discharge the burden. 
Bat they can succeed even if it i9 shown that 
the debts were neither antecedent nor 
borrowed for ibe benefit of the family. 
H^re the burden of proving that the money 
wa9 borrowed to pay off antecedent debts or 
for the benefit of the family is on him or her 
who says so, and who on that ground wants 
that the alienation should be held binding 
on the plaintiffs who were not parlies to the 
former suit and who cannot be said to have 
been represented in that suit by their fathers, 
since these are grounds personal to them and 
were not available to their fathers to aootest 
the aliim. In other words, the burden is on 
defendant No. 2 who says that the alienation 
is binding on the plaintiffs’shares because the 
dsbt was of a particular nature. It was for 
her to prove its nature, and as she h&s 
failed to prove it she cannot emceed in 
eoforciog the mortgage against the plaintiffs’ 
sharei, and consequently plaintiffs must 
snsceed in obtaining a declaration that the 
mortgage and the decree are not binding 
against their shares in the property." 

8. As held by a Banch of this Court in 
Motown v. Asiran (Bamgopal) (i), the pUiot- 
iffs are entitled to challenge the decree oh 
grounds personal to themselves, and it is open 
to them in the present suit to have the question 
tried whether the mortgage executed 
b 9 fche father was binding upon them;' • 

9. The question iovolved iu this ease is, 
a3 the lower Court.has observed, one of 
burden of proof as to the antecedeuoy of, or 
logal necessity for, the debt. Are the plaint* 
iffa who have oome into' Court, to assail 
a mortgage-decree obtained against their 
fathers and have failed tq prove -that 'the 
debts wers ioourred for legal necessity 
or were antecedent debts of the father,' 
or » it necessary for the plaintiffs 
iq order to succeed that they should 

. prove that the debts were not antecedent or 
not mourred for legal necessity $ , 

; . In SatiU ^rn Oh^niru v . Bhup Singh 

‘ i r J Ljrd3hlp3 i P W Oonncil 
.bavs laid down the principles which govern 


' t 


Id 


] l! ) L , ! n J , .o a9 - 77 5 il8K -i-.R*8*. 

U 39 Ind. Cas. 2 ^ 31 A. 4l?; sSl C. W *c rq« 

is C L L i V 7 , ; Ji A ; L ; J - 4a * 19 u.‘ l Jg 

Zt> U u. J. I| 3 \ M, L, J, 14 . - H9I71 \f ttr v a * » 
^ L| *• 2 *i 9 1 *. W. 218j 44 1 A. 128 (P, C.J, ** 
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alienations of the joint family property by 
one co-parceper : — 

■' Under the law of the Mitak^bara the 
joint family property owned, as stated, by 
all the members of the family as oo-parceners, 
•annot be the subject of a gift, sale or 
mortgage by on6 co-parcener except with the 
consent, express or implied, of all the other 
co-parceners. Any deed of gift, sale or mort¬ 
gage granted by one ao parsener in his own 
aaeoont of or over the joint family property 
is invalid ; the estate is wholly unaffect 

ed by it and its entirely stands tree of it. ” 

• • * * • 

“ The hw of Mistakshara has. however, 
given to the father in his aapaaity of manager 
and head of the family eertain powers with 
reference to the joint family property. The 
general prinaiple in regard to that matter is 
that he is at liberty to effect or to dispose 
of tbe joint property in respect of purposes 
denominated neaessary pnrpoees. The prin¬ 
ciple in regard to this is analogous to that 
of the power vested in tbe bead of a religions 
endowment or truth, or of tbe guardian 
of an infant family. In all of the eases 
where it san be established that tbe estate 
itself that is under administration demand¬ 
ed, or tbe family interests justified, the 
expenditure, then those entitled to tbe estate 
are bound by transaations. It is not accurate 
to desaribe this as either inaoDsistent with 
or an exception to tbe fundamental rule of 
tbe Mitakshara. For where estate or family 
necessity exists, that necessity rests upon tbe 
co-parceners as a whole, and it is proper to 
imply a consent cf all of them to that act of 

tbe one which such necessity has demanded.'' 

a a * * a 

"But for tbe exception immediately to be 
noted, these two principles would cover the 
ground, and it would be dear that if tbe 
father of a family purported or presumed to 
mortgage or sell the joint family estate, tbe 

mortgage or sale would be entirely ineffectual.” 

c • * * • 

" But while tbe principles as above set 
forth still stand, an appeal is made in this 
caee to tbe following exception. Although 
the correct and general principle be that 
if tbe debt was not for tbe bene6t of an 
estate then the manager should have no 
power either of mortgage or sale of that 
estate in order to meet such a debt, yet 
to exception has been made to cover the 


case of mortgage or sale by the father in 
conoidfration of an antecedent debt. This 
btiog an exception from a general and 
sound principle, tbeir Lordships are of 
opinion that tbe exception should not be 
extended and should be very carefully guard¬ 
ed. ” 

The onus is on the party who seeks to 
enforce or support the alienation either on 
the ground of legal necessity or on the 
ground cf its being for an antecedent debt, 
Admittedly, if the sons bad been joined 
as parties to tbe mortgage, suit they could 
have challenged the bindirg nature of tbe 
mortgage so far as their inter ests were con¬ 
cerned and the mortgagees would have had 
to prove either legal necessity or that the 
debts were antecedent debts of the father. 
Tbe question is, whetbir the passing of a 
decree on the mortgage against the father 
in the absence of the sons absolves the 
mortgagees from discharging the burden 
that lay on them. There seems to be no reason 
wby the burden should he thus shifted as 
a result of tbemortgagee'sdefault, intentional 
or unintentional, in their duty to make the 
sons parties to the suit. Taere are ruliDgs 
which lay down that the son oan in such a case 
avoid the alienation only by showing that 
the debts were incurred for immoral or 
illegal purposes. But they seem to be based 
on tbe pious obligation of p son to discharge 
his father’s debts not tainted with immor¬ 
ality or illegality. The fathers Tokaram 
end Govind are alive and those rulings, 
therefore, can have no application after the 
decision of their Lordships of the Privy 
Council in tbe caee cited above, where it is 
said: 

"It was argued that a mortgage was 
binding because of an obligation of religion 
and piety which is placed upon the soni 
and grandsons, under the Mitakshara Daw, 
to discharge their father’s debt*. If, 
ingly, he has incurred a debt, and the debt 
was not for immoral purposes the pioci 
obligation resting upon the eons and grandsons 
to discharge this debt is in practise worked 
out by giving effect to any mortgage or 
sale of tbe family property in which they, 
with the father, its manager, were joint 
owners, so as to enable the debt to be 

discharged,” , . 

"Woile the father, however, raaw» in 
life the attempt to affect the eons and 
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grandsons’ shares io the property in respest 
merely of (heir pions obligation *o pay off 
their father’s debts, and not in respest of 
tbe debt having been troly insnrred for 
the interest of the estate itself, whish they 
with their father jointly own, that attempt 
mast fail; and tbe simplest of all reasons 
may be assigned for this, namely, that 
before the father’s death he may pay off 
the debt, or after bis death there may be 
ample persona] estate belonging to the father 
himself oat of whish the debt may be 
dissbarged. In short, the responsibility to 
meet the father's debts is one thing, and 
tbe validity of a mortgage over the joint 
estate is quite another thing. Accordingly, 
the ease founded merely upon pioae obli* 
gation, and so strenuously argued before 
the Board, fails in tbe present instanse 
by reason of the faet that Bhup Srngb, who 
aontrasted the debt, is still alive ” 

12, In rmanund v. O'un.bah Koer f3) 
the mortgagee from the father who was 
in possession of the mortgaged property 
af'er foresloeure was held Dot relieved from 
the burden of proving necessity or inquiring 
into its ezistenee, I, therefore, aonsider that 
the onus was rightly laid on the defendants 
in. this sase, 

13, The next point to deaide is whether 
the defendants have proved that Hiralal 
made any inquiries whish satisfied him 
that the mortg9ge>debt was required for pay. 
iog off antesedent debts or for neaessary pur¬ 
poses, 

14. Bs, 5,000 are 6aid to have been paid 
by Hiralal to a prior mortgagee Prablad. 
I aonanr with the view that tbe lower 
Court has taken that this is not an anteaedeot 
debt sinse it is not one inanrred by the 
father independently of the seanrity of the 
joint family property. On this point my 
learned colleague and I have differed in F.ret 
Appeal No. 41-B of 1919 SAeonorain y, 
Naf&u (4)] and the matter has been referred 
to a third Judge, 

15. As regards tbe inquiry about the 
necessity of the oasb loan of Bs. 10,000 
reliansO' is plaaed in appeal merely upon tbe 
recitals in the mortgage-deed, The reaital 
regarding this enm rnne as follows:- 

Ra. 10,000, in words ten thousand, British 
ourrenay, have been agreed to- be taken 
(a) W.R >8W, 143. 

- (4J.06 XnfcCat, 780, 


0A8ES. 



before the Registering Offiaer. On reaeipt 
of the same there we shall have reoeived the 
fall aonsideration of rupees fifteen thousand, 
British aorrensy, for purposes of oar cul¬ 
tivation and for payment of debts doe to 
others.” 

Tbe reaital by itself does not establish 
legal neaessity, though it is evidence of tbe 
representation made by the mortgagor. 
There is no reliable evidenee to show that 
Hiralal made any inquiries and was satisfied 
as to the troth of tbe representation. As tbe 
lower Coart states, if he had made aoy 
inquiry, something more than what is in the 
reaital would have appeared in the mortgage- 
deed. I agree with tbe lower Court's finding 
on the point. 

16. In my opinion tbe dearee of the lower 
Oonrt is aorreat and this appeal shonld be 
dismissed. 

MiCVAtR, A. J. O.— (Novembar 3,1920).—* 
The fasts of this aa9e are stated fatly in 
the judgment of my learned b -other Kotval. 
Tnkaram is tbe father of plaintiffs Nos. 1 
and 2 and Goviod the father of plaintiff No. 3. 
Tnkaram and Govind ezeauted a mortgage 
in 1912, The mortgagee, instituted a anil 
in 1915 but did not implead the plaintiffs: 
he obtained a preliminary dearee. The eons 
now seek to re open that dearee, 

The only ground urged in this Oonrt is 
that the mortgage was not exeanted for 
legal neaeseity. My learned brother, relying on 
Motiramv. Aiaram (Ramgopal) (1), holds that 
it ia open to the plaintiffs to raise the ques¬ 
tion whether tbe mortgage was ezeauted fop 
neaessary purposes. 

I have aonsiderable diffilenae in express¬ 
ing my dissent both from my learned brother 
and from the ruling on whiah he relies. But 
I aonsider that it is my duty to base my 
decision on my view of the law. 

Their Lordships of the Privy Oouneil in 
Nanomi Babuaiin v, Uoihun Mohun <5) have 
stated:— 

“Deatrnative as it may be of the principle 
of independent so parcenary rights in the 
•ona, the deaisions have for some time 
established the principle that the eons 
aannot set up their rights ageinBt their 


(5) ia O. 21 Bt p 36: 18 I. A. 1; lOlnd Jnr 1K1. 
4 Sar.O, J. 082:0 Ind. Deo. (x, i;) 510 (p, <j^' 1 
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father's alienation for an antecedent debt, 
or against his creditors’ remedies for their 
debts, if not tainted with immorality. On 
this important question of the liability of tr.e 
joint estate their Lordships thick that there 
is now no conflict of authority.” 

In the recent ease, Sahu Ram Chandra v. 
Bhup Sir. gh (2) this statement of the law has 
been quoted with approval. 

In the present ease the preliminary deoree 
was the remedy of the ereditors for a debt 
ineurred in 1912. It appears tome, therefore, 
that the sons oannot impeaoh this deoree if 
the debt existed and was not tainted with 
immorality. 

I have earefolly studied the reasoning of 
their Lordships on page9 36 and 37 of I, L. R. 
13 Calsntta [Nanomi Babuatin v. MoJhun Mg- 
hun (&)]. Their Lordships referred to the cage 
of Deendyal v. Jug Utp Narain Singh (6). In 
that case the appellant 6e zed and sold in s xaou- 
tion only the right, title and ioterest of 
the father. It is open to a father to obtain 
advacoss on the security of his undivided 
share alone. In 6uch a oase the creditor 
may obtain a deoree and bring to sale 
tbe undivided share of the father. If the 
desree is couobed in ambiguous terms 
it is open to the aons to urge that, as a 
matter of fast, their undivided 6haro3 were 
never attached or sold. In Kanomi Balusiin 
v. Modhun Hohun (5) the»r Lordships hold 
that the debt for which the decree was made 
was a joint family debt and infer from 
this that the sale was of the entire estate. 
Bat it ie dear that they do not contradict 
tbe statement of law on tbe previous page 
by holding that tho creditor's remedy may 
be impeasbed on the ground that tbe origi¬ 
nal debt was not incurred for legal nece*sity. 

Id Bhogbut Pcrthad Singh v. Oirja Koer 
(7), the question I am considering is fally 
discaesed. Tbeir Lordships state :— 

“ It appear?, therefore, from tbe decision 
that, in a oase like the present, where sons 
claim against a purchaser cf an ancestral 
estate under an execution against their 
father upon a debt contracted by him, it is 


(6) 3 C. 193: l C. Is. R. 4'; 4 I. A. 217; \ Snr. P C. 
.1.730i 3.Sulh. P, V- «!•*&>. 1 Ini. Jui OJl; 1 In-i. 
Dec (N. J- 1 715 (P. t>.;. 

(7) 15 0.717: 16 1. A 9?; 12 Ind Jur.28^5 Sar. 
I\ J. J. ltGi 7 Ind. Dec. (n. b ; I0o2 (P. C.j. 
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Deoessary for the sons to prove that the 
debt wa9 contracted for an immoral purpose, 
and it is not neoessary for the creditors to 
show that theie was a proper kquiry, or to 
prove that the money was borrowed in a case 
of necessity. " 

In my opinion, tber, it is sufficient m 
tbe present oase to 6nd that tbe fathers did 
incur a debt in 1912 and that this debt 
was not incurred for immoral purposes. In 
1915 tbe fathers could have legally sold the 
joint family property to discharge such a 
debt. The creditors’ remedy taken in I&15 
cannot then bo impeached. 

In the oase of Motiramv . Aiaram(Ratngopal) 
(1) the father cf the plaintiffs mortgaged tbe 
joint ancestral property iD 1909. The creditor 
in a suit instituted on tho basis of this 
mortgage brought tbe property to sale in 
1917. My opinion, which 1 express with 
the greatest rpspeof, is that this sale was a 
remedy of the orediior for his debts and 
could not be impeaobed on the ground that 
there was no legal necessity for the loan con- 


raoted in 1909. 

The learned Judges who decided the oase of 
lohram v. Asiram ( Ramgopal) (1) held that 
he plaintiffs were entitled to have the ques. 
ion tried as to whether the mortgage executed 
y the father was binding upon the sons, 
•hey allowed the to argue that 

be mortgage was not justified because there 
as no legal necessity for the loan. In 
>y opinion tho law laid down in Bhogbut 
'trshid bingh v. Qir.a Koer (7) 1*9 dear and 
he question cf legal necessity at the time of 
ie original lean cannot be raised : for tbe 
urpose of deciding this appeal this ques- 
od should bo referred to a Full Bench. 

If myintrepretatioc of bhogbut PershadSmgh 
. GVr.a Koer (7) is accepted, it fcllowe, in my 
pinion,BDd 1 understar d in that of my learned 
lOiher, that the pie-ent appealm net succeed 

rd the suit most be dismns-d, # . 

If it be held that the ruling on the point in 
lotvam v. Ataram ( Rangopal ) (l) should be 
allowed, I see no reason to differ from he 
occlusion of my learned brother that the 
arsing of a deoteo dees net shift the burden 
f proof. I agree with the finding of my 
earned brother that enquiry about the necee; 
ity oi the cash loan of Rs. 10,000 has n 
:em proved. I am of opinion, however, 
hat the mortgage-debt due to H.ralal was an 
•nloocdont deb*, for rcaaono wbioh I W 
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given at leDgth in First Appeal No. 41 B facts of the aaae. The family table of tbe 
of 19ltf (Shtonarain v. Natku (4)]. plaintiffs is as given below: — 


ORDER. 

Kotval and Mackair, A. J. Os.— {flo-enbir 
3. 1920).—As there is a difference of opinion 
among cs, it is referred, order section 10, (6) 
(n), Central Provintes Coarta Act, to euoh 
other Judge as the Jodioial Commissioner may 
appoint. The point of difference is stated 
in tbe judgment of Macnair, A. J. 0. 

Baitek, 0. J. 0.— (Decen.bir 16, 1920).— 
As the reference includes the question of 
the eorreitnees of the deoision by a Bsneh 
of two Judges in Motiram v. Asaram (Bam- 
gopal) (1) the Judges would have done belter 
to ask for a Fall Bench under) section 9 
of tbe Coarts Aot. Under rale 3 of Noti¬ 
fication No. 29-483 A of 14th Jane 1917 
the Judicial Commissioner may order 
any reference to be made by a Bench . It 
is accordingly ordered that the reference 
shall bs heard by a Fall Bench consisting 
of Messrs, Hallifaz, Madholkir and mjself 
personally, or the A, J. C. who may join 
tbe Court if 1 am on leave, 

f ORDER. 

' [Read the representation made by Mudhol- 
ksr, A. J, 0, to the effect that he appeared as 
Advocate for one of the parties to this 
appeal while tbe sait was pending in the 
Ooart of first instance. 

• Drake Brockmah, J. 0 .—{December 22, 

1920).—The Full Bench constituted by my 
predecessor's order dated the ltJth current 
will include Kotval, A. J. C, instead of 
Mudbolkar, A. J. C. 

. Drake-Brockman, J. 0.— (March 29, 1921). 
~The Full Benob ae reconstituted above 
irfetodes Messrs Hallifax, Kotval and 
Prideanx, A, J, O’s. I sonsider it desirabla to 
plate thereon a Hindu Judge, tbe qaeaiion 
for deeieicn beiotr an important one of Hindu 
Jt/iw. Rro Babadar W. B. Dhobley is, there¬ 
fore substituted for Mr. Prideanx,] 

i' 

. OPINION OP THE POLL BENCH. 

I. , » 

UaoBLlT, A. J. 0.—(Jul v U, 1921).—In 
order to understand tbe points of diffarense 
between the twa.learned Judges making this 
referentt, it'is neteesary to state briefly tbe 


BAVTARAU 


Tukaram Govinda 

t .1 

Shankar, 
plaintiff No. 3, 

i-^ 

r r i 'i 

Loxmnn. Narayan, Keslio, 

plaintiff No. 1. plaintiff No. 2. 

Oo 3rd Marah 1903 the two brothers, 
Tokaram and Govinda, e\9*utad a mortgage- 
deed in favour of one Pralhad for Rs. 3,. r )00, 
borrowed by them in aaab, mortgaging 
undrr it oertaio Balds belonging to the joint 
family, of the total area of about 70 aeres. 
They and Tukaram’e sod LaxmaD, who was 
then alive, exeaufed another mortgage-deed 
on 15th April 1912 in favour of one Hiralal. 
who is now represented by the ' present 
defendant-appellant, for Rs. 15,000, R 9 . 5,000 
ont of whieh went to satisfy the earlier mort¬ 
gage in favour of Pralhad, tbe balanae being 
paid in sash to the mortgagor. Under this 
mortgage several fields belonging to the 
family, of an approximate area of 500 asres, 
were mortgaged. In Suit No. Hof 1915 on 
the file of the Sasond Additional .Diutriet 
Judge, Amraoti, the mortgage of 1912 was 
enforoed and a preliminary dearee was passed 
on 11th November 1915, whioh wan on 8th 
August 1918 made final. To that suit, the 
present plaintiffs were not made parties. 

2. In the meantime, the plaintiffs eom. 
meneed their Sait No. 16 of the Court of tbe 
Additional Dietriat Judge, Amraoti, for a 
declaration that the dearee obtained in Suit 
No. H of 1915 wbs not binding on them or 
on their shares in the mortgage property, on 
the ground that the mortgage-debt was not 
inaurred for any logitim&te or neaetaary 
family purposes or for the payment of any 
anteaedent debt of their fathers. ' They 
auaseedad in getting a desroe in tbe Trial 
Court, as prayed for bz them, it baing hald 
that the debt was not proved to have been 
borrowed for snob purposes as would make 
it legally binding on tbe plaintiffs or on their 
shares in tbe property mortgaged, 
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3. There was a difference of opinion on 
two points between the learned Judges of this 
Court, who heard the defendant's appeal. 
Maenair, A. J. C., was of opinion that the 
plaintiff could not attack the decree or 
question its binding nature merely on the 
ground that the debt bad not been incurred 
for legal neoessity or for family purposes. 
According to him that ground was insufficient 
for exempting the plaintiffs’ shares from the 
operation of the decree and in order to 
succeed it was necessary for them to show 
that the debt had been incurred for immoral 
or illegal purposes. This the First Court held 
they had not succeeded in proving. Thus, 
according to his view, the plaintiffs’ suit 
was liable to be dismissed. Eotval, 4.J C., on 
he other band, held that the plaintiffs were 
on the authori'y of Motiram v. Asaram ( Rom • 
gopal) (l) entitled to challenge the decree on 
grounds personal to themselves and that it 
was open to them in the present suit to have 
the question tried whether the mortgage 
executed by their fathers was binding upoa 
them and their ebares in the mortgage 
property. According to his view the plaint¬ 
iffs were entitled to succeed, if it was 
not shown that the debt bad been ineurred 
for legal necessity or for the payment of an 
antecedent debt of the fathers. There was, 
however, an agreement betweenthe two learned 
Judges on the question of the burden of proof. 
According to both of them, if the plaintiffs’ 
suit was, on the grounds mentioned by them, 
tenable, the burden primarily lay upon the 
defendant to prove that the debt bad been 
borrowed for legal necessity or for family 
purposes and it was not shifted merely because 
there was a decree in her favour in the mort¬ 
gage suit. They also agreed that the burden 
had not been discharged by the defendant 
and that, so far as the sum of Rs.10,000 the 
cash portion of the mortgage-money was 
concerned, legal necessity had not been 
established. 

4. Tie second point on which the learned 
Judges differed wa9 with reference to the 
item of Rs. 5,0.0 which went to satisfy the 
earlier mortgage. Micnair, A. J. C., held 
that this was what is in Hindu Law known 
as father’s “antecedent” debt at the time of 
the second mortgage and that the alienation 
by way of the second mortgage made for 
paying off that debt bound to that extent the 
, hole of the family property including the 
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sons’ shares in it. This portion of the 
considertien was not an antecedent debt, 
when the mortgage of 1908 was executed, as 
the loan and the transfer by way of mortgage 
to secure it were contemporaneous and formed 
in reality parts of one and the same transac¬ 
tion. See Eira Ran v. Ulh * Ran (8) and Dilli 
Singh v. Bina (9). The debt did not, 
according io the view of Eotval, A, J. O., 
become antecedent at the time o f the execu¬ 
tion of the second mortgage in 1*12, as it 
had originally been borrowed on the security 
of the joiit family property. 

5. The points of difference between the 
two learned Judges have not been specifically 
put in the form of issues either in their 
separate judgments or in the order of refer- 
ence. These may, however, be put as 
under 

(1) Are the plaintiffs in the preeent suit 

to be confined to the plea that the 
debt was borrowed for immoral 
purposes and can they not plead that 
Here was no legal necessity for the 
loan or that no portion of it was 
wbat is called an antecedent debt of 
their fathers P 

(2) Was the sum of R>. 5,000 an "antece¬ 

dent ’ debt of their fathers at the 
time of the mortgage of 1912 P 

6. The questions raised here are not 
entirely new ones. They came up before 
the different High Courts and also before 
their Lordships of the Privy Council at 
different limes in different forms and quite 
a bulky case law, not altogether uniform or 
consistent, has sprung up aroand them. The 
reported cases on the subject are too 
Dumerous and it will ferve no useful purpose 
to refer to them all here. The whole law 
on the subject was practically overhauled in 
the well-known resent case of Sahu Ram 
Chandra v. Bhup Singh (2), and tbeir Lord- 
ships of the Privy Council made in that 
case one more attempt to settle the dispute 
finally. All the principal reportel cbsps of 
the different High Courts in which diverse 
view-* were expressed were in that ca*e cited 
and folly considered and it appears that 
their Lordships intended to settle finally, 
not only the points directly involved in 
that particular case, but also other im¬ 
portant points closely connected with them 

(81 19 Ind. Cas. 801i 9 N. L. B. 7*. 

(9) 41 lnd Cas. 606; 14 N, L. B. 41 at p. 44. 


INDIAN OASES. 


247 


Vol. LXVI] 

DHODABil t. HAKAIK. 

OD which the views of the different High 
OonrU were not in harmony. What they 
intended has not. however, been aocom- 
plished, as we find that in a subsequent 
•aee, the Madras High Court considered 
their Lordships’ observations on the subject 
as mere obiter dicta, not meant ae an authori¬ 
tative and final desision on all the points 
dieeassed there. I refer to the ease of 
Armugham Ohutty v. Muthu Koundan (10). 
Under theBB circumstances, it becomes ne 
seesary to soneider sarefally the questions 
raieed. 

7, The want of harmony io the views 
expressed at different times is to a eertain 
extent due to the apparent sot fl ating na 
tore of the two principles of the Mitek- 
shara Sehool of Hindu Law bearing on the 
subjest, These are:— 

(i) The eon gets an interest in the 

ansestral property by his mere 
birth and besomes an equal so-owner 
aloDg with hia father and 

(ii) The 'son is bound to pay the 

father’s personal and private debts, 
unless these are ineurred for pur¬ 
poses sommonly known as illegal or 
immoral. 

The father who has, before the son’s 
birth, an absolute power of disposal over 
the ansestral property, is afterwards pre¬ 
vented by the express texts from alienat¬ 
ing it, even hia own share, exsept for 
•ertain purposes which are usually desig¬ 
nated ae legal necessity or family purposes. 
The rights of so parseners in a joint 
Hindu family sonsisting of a father and 
his son do not differ from those of the 
eo pareeners of a like family consisting of 
undivided brothers. The son occupies the 
same position and possesses the same rights 
against his father in respest of the an¬ 
cestral property, as brothers have against 
each other in a joint family, see Sura; 
fiunii Koer v, Sheo Period 8>ngh (11), The 
father does not possess any better rights 
as regards the alienation of the ancestral 


(10) Hi Ind. Caa. 626 i 42 M. 7ll| 9 L. W. 666i 
(19101 M. W. N. 409) 87 M. &• J-166} 20 M. L. T. 90 
(F. B.». 

(11) 5 0.14Si 0 I. A, 88} 4 Sar. P. 0. J. 1} 3 Sath 
P.0.J.689 4 0. h. B. 220; 2 Shome L, R,212| 2 
Ind. Deo. (N. s) 705 (P.O.). 
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property. The con’s ownership is not sub- 
ordinate, but is co-ordinats. This is the 
principal feature of a joint family governed 
by the M tikchara School. Though the 
strictness of the rule has, apparently on 
equitable grounds, been somewhat relaxed 
by some of our High Courts by giving 
effect to the alienations made by a co¬ 
parcener to the extent of the alienor’e 
chare, the others still adhere to the origi¬ 
nal principle and declare the whole alie¬ 
nation void and inoperative. This Court 
has for a long time taken a view similar 
to that prevailing in Madras and Bombay 
and it has been settled in our Provinces 
that an alienation for value by a member of 
a joint Hindu family holds good to the 
extent of his own chare in the property 
see Mukund Ram Su al v. Ram Ret in (12) 
and cases cited therein and also Kuanlal 
v. Nathu (13). 

8. The rights of a son in a joint Hindu 
family do not thus differ from those of 
any other co-parcener. It is, however, settled 
law that the second principle mentioned 
above furnishes an important exception to 
this rule. The two principles—that a eon 
takes a present vested interest jiiutly with 
his father io ancestral property, and that 
he is legally bound to pay hie dibts not 
incurred for immoral purposes—apparently 
coi fl ct with each other, as, if the son be 
legally liable to pay the father’s personal 
debts, if not immoral, it would seem as 
a matter cf course to follow that the 
father has power to alienate the whole of 
tie family property for such debts and 
that i be son would not be able to question 
the alienation. It is this eoifliet between 
the two principles that has sauced diffi¬ 
culty io giving full effect to each of 
them. It appears to me that this diffi¬ 
culty is to a certain extent due to the 
fact that what was, in my opinion, under 
the original texts merely a pious duty on 
the son’s part has been declared to be a 
legal duty enforceable against him to the 
extent of the property taken by him 
through the father. The fact that under 
the old text9, the liability to satisfy the 
amestor'c debts was thrown only upon the 
son and the grandson and that it wae 

(12’ 2 N. L. R. 62 at p, «8. 

(13) 66 Ind. Oac. 44j 10 N. L, R. 181 j ■ 



248 


INDIAN OASES. 


[1822 


DHDPABil B. NARaJH. 

irrespeitive of any aiseta left tn thsm by 
the anoejtor would eboT that it th in. 
tended merely to be a p : oae obli«?atioo. 
The liability of the grandson was Iimi'el 
to the payment of ooly t ie principal debt and 
wae rot boo D d to nay any ioteres: at 
all. Under tho old Hindu Law the rale 
of damdupat prevailed and the son had. 
therefore to pay interest not exceeding 
the amcnot cf the original debt. The 
great grandson had not to pay any portion 
of the grandfather’s debt. Under tho 
present Iaw the liability of the eon and 
the grandson in respect of the paymsnfc of 
interest is not in any way limited. There 
is also another oircumstanoa worth men* 
tioniog in this connexion. Under the old 
texts the son’* 1 liability for the payment 
of the father’s debts arose only after the 
father’s death. If the father without 
paying a debt which is duo dies or g 3 es 
to a distant coantry or is till ated with an 
incurable disease, then his deots mast be 
paid 1)7 hie ion acd son’s rod by reason of 
their sonebip acd gracdionsbip, even if no 
assets of the father or of the grandfather 
have been left 1 ’—see Yajnavalkya’s Smriti, 
Chapter IF, verse 5Ch and the Mitaksbara 
•ommentary cn it. " The father having 
gone abroad, the son is cot boond to pay 
bis debt before the lapse of twenty years” 
see Narada, I, 14; Siered Books of tbe 
East, Volame XXIII, Edition 1839. page 
4b. This period of twenty years was 
apparently 6xed with a view to raise a 
presumption of tbe father’s death. Bri. 
haepati also sa>s that the debt of the 
father is to bs paid by the eoo, if tne 
father is do. longer alive, see the same 
volame of Saorod Bocks of tho Erst, page 
32?, verse 47. It will thus be 6een that 
the original liability whioh tbe old texts 
laid opon tho eon for the payment of 
tbe father’s debt has now bean very maob 
enlarged. 

9. iStristly epeaking, the two principles 
mentioned above are quite distinct, oce 
from the other acd tho liatility of a sen 
to pay tbe father’s debt ha* nothing to do 
with his right as a co-owner in the anosstrul 
property. As observed in the case cf Sahu 
Ravi Ohur.dra v. RKup singh (2), respmobility 
to meet the father’s debts is one tfciLg and 
the validity of a mortgago over the joint es'ate 
is quits another thing. The son may be liable 


t*) my ths faShar.3 personal and private 
d>bt’, bit the vilility and the binding 

things* of a mortgigs or othsr aliamtioo 

b? thof i‘h-r of j »int family p-Dp 9r fcy a8 
a^airRt {he sin Va* to bs determined by 
a iCth6r test altogether and it is whether 
the alienation is for D9ey?sary family par- 
poses. If it be cot for those ; par-- 
po?e», it woald not be strictly bioiiog open 
the son or his 6hare in tbe joint anoe 9 tral 
proparty. The general rale ig that no 
flingle on-parcener can alienate anything 
beyond his own share in the joint property, 
tho father b?ing no exseptionto it. When 
a single co parcener alienates tbe joint 
family property for necessary family 
purpose?, th9 alienation is binding upon 
the other members of t^e family and 
cpin the *»»r)lo property overed by the 
alena'ion. T ^is is, srris'ly Rpeaking, uo ex- 
03p;inn to the general rale mentioned above, 
as snob an alienation rnuu be considered to 
bnvo benn mtds by tha whole fam ly for 
their joint beneht. / part from the exoresa 
teste making 6ueh aliei ations binding on 
the wholo family, the question w >ald seem 
to be governed by the ordinary law of agency. 
The real exception is in the case of an 
alienation made by the father for the 
payment of his personal and private debtp, 
provided these are not tainted with immoral¬ 
ity ard provided also these ere what is 
oalled “ antecedent” debts, that is, debts 
already existing acd entstaediug at the time 
of the aliecatiou and not raised at the 
time of the alienation ard by means of it. 
It is now eetiltd hw i^ooguis**! by a long 
eenee rf re^oitua oa-i-s tba; a tuoi(gage of 
ancestral property bel »ngh»g io * loiut Hindu 
family governed by tho MiCdkshara SjoooI 
is binding oa the mortgagor’s son, if it be 
jusliaed by legal necessity cr if it be for the 
payment of an antecedent debt of tbe mort¬ 
gagor. The eon either as a defendant in the 
mortgage inifc trooght by the mortgagee 
or as tbe plaintiff in tbe suit instituted by 
bimeelf canDOt avoid the mortgage, unless 
be shows that the antecedent debt was in¬ 
curred for immoral parpocte. He would have 
aUoto&bow that the mortgagee was aware 
of tbe immoral nature of the previous dtbe. 
If ihe exietei.oe cf tho previous debl or of 
the legal family necessity bauot proved, the 
mortgagee would not be able to hold tbe sou’a 
6bare in the mortgage property liable, See 
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Qaneih Dher v. N ind Lai (14), Biraram v. 
JJ.ih Rome (b), Dilli i ir.gh v. Rina (S'), Ratan. 
chant v. Rheocharan (l5) and Oh'-.nlradex 
Singh 7. Mata Rraiai(l6). la a suit brought 
on a mortgage exeouted by the father, tho eon 
•an, therefore, «all npon the mortgagee to 
show that the mortgage was for one of the 
two purposes mentioned above, so as to 
be binding npon his share in the mortgage 
property. If the mortgage be found to 
have been for neither of th@6e two par- 
poses, the mortgagee would not be able 
to hold the son or his share in tba 
mortgage property liable. If this would be 
a good defence in the mortaage-soit, it is 
not understood how the son's position eonld 
be injuriously effeeted by the mortgagee's 
omission to join the son as a party to his 
mortgage aoit and by the son bsing thus 
•ompellad to bring a separate suit for pro¬ 
testing his own interest, it is trae that 
equitable eonsideratioos would arise in 
favour of a bar,a fide transferee for value, 
enoh as auatiuD-purihaser, and that in su«h 
ia9ee, the son would have no remedy against 
him, unless he showed that the anteedent 
debts were of an immoral nature whion he 
was not bonnd to pay. In the present 
oase, however, there are no snah equitable 
•onsiderations in favour of the defendant, 
(t least eo far a9 the oash portion of the 
mortgage*money goes and her position has 
not in aoy way been improved by the mere 
fad that the foreelosnra dearee has been 
made .final in her favour and by the faot 
that in the present suit ehe happens to be 
the defendant, rhe sons bemg tba plaint¬ 
iffs. The jjrjuutia on wh,oh the sous 
attaik ao alienation mace by the fatuer 
are available to them both as a defeuoe when 
they are defendants and as an attaik 
when they are themselves sniog as plaintiff#. 

10. It is eontended that the present plaint¬ 
iffs should be considered to have been pro- 
pesly and enflnieotly represented in tbs 
previous suit was not maintainable on grounds 
whieh the fathers ooull have raised in 
defenoe.for the eone. The plsas rai#sd by 
the plaintiffs now would have been foreign 
to the mortgage-suit, as these had the offset 

04) 2 0. P, L. R. 284. 

U5; 61 Ind. Oas, #8t IS Jf. L. R. 88, 
jjMjjy Ind - 0m - 4 73; 81 A. 170; 0 A. L. J. 208 


of eliimiDg for the sons a paramount and 
superior title to the mortgage property, as 
against the mortgagors. The fathers eonld 
not have raised these pleas in defense either 
for themselves or for the sons. In any ease, 
they did not represent the eons in the mort¬ 
gage fait so far as the present pleas went 
and these are still available to the sons. If 
the eontention raised by the defendant 
were aorrtet, the sods would not-be able 
to maintain in a suit even on the ground 
that the debt was of an immoral nature. 
Though there ba9 b9en a diversity amongst 
the several High Courts on other points, 
there is none as regards the son’s right to 
avoid an alienation made by the father on 
the plea that debts for the satisfaation of 
whish it was made, were immoral and that 
he was not bound to pay them. 

II. The ease of Nanomi Bahian* v. 
Modhun Mohan (5) relied upon by Maneanir, 
A. J. C , in support nf his view waR.diiouaaed 
in Sahu Ran Chandra v. Bhup Singh (i) 
and it does Dot help the defendant. The 
observation made in Nanomi Bibuatin v. 
Modhun Mohan x5) to the effect ' that the 
sods eannot set np their rights against 
their fath&r’e alienation for an anteoedent 
debt or against ereditor'i remedies for their 
debts, if not. tainted with immorality, was 
folly considered by toeir Lordships, who held 
that it did not give any eountenenoe to the 
idea that the joint family estate ionld be 
effectively eold or eharged in snob a manner 
as to bind the issue of the father except 
where the hale or charge bad been for die- 
surging an au'reedeat debt, when the 
ce.. wa-aMvansed at the very time of the 
ere it.on of « charge. l n my opinion thj) 8Me q| 
Motiran 7. Asaram ( Ramgopal) (1) oorreally 
ays down that, in eases like the preeent one, 
the sons ean re-open the mortgage decree on 
grounds psraonal to themselves and can 
avoid the mortgage by showing that it was 

given for a debt which was not binding on 

them under the Hindu Law. 

My answer to the first question,,a that, in 
the Pr^utsu.tthe plaintiffs are not aonfin- 
ei to the plea that the debt was borrowed 
or immoral purposes, but that they eamplead 

- n W n a9 DOt < egal t naoosaity f or the low nr 
00 P ° ri,0n of an antecedent^ 

!fw The eifra,ji , 0D " aotesedhot debt ” 
ea not oitnr anywhere is Hindu .Law, It 
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was in Chidambara Mudaliar v. Kootho 
perumal (17) held that there was n^ dis¬ 
tinction in prinaiple between a mortgage 
given for an antecedent debt and a mort. 
gage given for a debt then ingnrred, 
for in either ease the debt was binding 
on the eon and the enforcement of the secruity 
exonerated him from the harden of big 
father’s debts. Similarly, in Maheswar Duti 
v. Kithun Singh (Id) no distinction was 
made between debts incurred to pay off 
antecedent debts and those incurred for 
present necessities, Banerji and Richards, 
JJ , eaw no distinction in principle between a 
debt secured by a mortgage and en unsecured 
debt, see Chandradeo Singh v. Mata Pmad 

(16). The point need not be further pursued, 
as it ha9 now been authoritatively eettled by 
their Lordships of the Privy Council that a 
loan made to the father on the occasion of a 
grant by him of mortgage on the family 
estate is not an antecedent debt, and that the 
mortgage so created is not binding on the 
eon’s share in the property, see Sahu Ram 
Chandra v. Bhup Singh (2). Even in the 
case of Arumugham Chetty v, Muthu Koundan 
(iO), where the Madras High Court declined 
to accept the correctness and the authority of 
certain observations made in the case of 
Sahu Ram Chandra v. Bhup 8ingh (2) 
on other points, the finality of the above 
view, so far as the Courts ia India are 
concerned, wa3 aocepted. The mortgage 
executed in 1*0 i in favour of Pralbad 
cannot, therefore, be said to have been 
executed for the payment of an antecedent 
debt. The transfer by way of mortgage was 
made for a cash payment of an antecedent 
debt. The transfer by way of mortgage was 
made for a cash payment and it was not on 
that day an antecedent debt. It could not, 
therefore, be binding on the son's shares in 
the property. The question is, whether the 
second mortgage of 1912 was binding on 
them to the extent of the amount of the 
consideration which went to satisfy the 
earlier mortgage; in other words, the question 
is, whttber the amount due on the earlier date 
was an "antecedent” debt in 1912 when the 
second mortgage was executed. Though 
the point did not directly and specifically 
arise in the case, their Lordships expressed 


(17) 27 M.326. , , 

(18) 34 C. 1“4; 11 C, W. N. 294; o C. L, J, 411. 


their views on it in clear and unambiguous 
terms, for the guidance of the Courts in 
India. In the Madras case of Arumugham 
Ohettyy, Muthu Koundan (10), already cited, 
the Fall Bench of that High Court con¬ 
sidered these views a9 mere obiter and 
held in direct corfl'ct therewith that an 
independent debt, neither illegal nor im¬ 
moral, contracted by a Hindu father on the 
security of the joint family estate, ante¬ 
cedent to the mortgage sued on, was an 
"antecedent debt,” so a9 to support a charge 
on the eon’s shares also, to the extent of the 
sums secured on the prior mortgage. That 
this is a direct cocfiict with the views 
expressed in Sahu R >m Ohandra v Bhup Singh 
(2) would be dear from the following extract 
from their Lordships’ judgment:— 

"in their Lordhsips’ opinion tbeBe expres¬ 
sions which have been the subject of so much 
difference of legal opinion, do not give any 
countenance to the idea that the joint family 
estate can be effectively sold or charged in 
each a manner as to bind the issue of the 
father, except where the sale or charge has 
been made in order to discharge an obliga¬ 
tion not only antecedently incurred, but 
incurred wholly apart from the ownership of 
the joint estate or the security afforded or 
supposed to be available by such joint estate. 
The exception being allowed, as in the state 
of the authorities it must be, it appears to 
their Lordships to apply, and to apply to tbe 
ease where the father’s debts have been 
inourred irrespective of the credit obtainable 
from immoveable assets which do not 
personally belong to him but are joint family 
property. In their view of the rights of a 
father and bis creditors, if the principle 
were extended farther, then the exception 
would be made so wide as in effect to ex¬ 
tinguish tbe sound and wholesome principle 
itself, vie., that no manager, guardian, or 
trustee can be entitled for his own purposes 
to dispose of the estate which is under bis 
charge. In short, it may be said that the rule 
of this part of the Mitatshara Law is that the 
joint family estate is in this position : under 
his management he can neither obtain money 
for his own purposes for it nor can he 
obtain money for his own purposes upon 
it. To permit him to do so would enable 
him to facri6ce those rights which he was 
bound to conserve. This would be equi- 
valent to sanctioning a plain and, it might 
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b* f a deliberate breath of traefc. The Mitalc- 
ihara Law does not warrant or legalize any 
aneh transaction. The limits of the prin¬ 
ciple of the exception have been thus eet 
forth because, in their Lordships’ opinion, 
they form a guide to the settlement of the 
•ocfl-at of authority, in India on the subject 
of antecedent debt. 1 ’ 

Thus, according to their Lordchipa, the 
sale or oharge in order to bs binding on the 
§ 00*8 shares should be made in order to dis¬ 
charge an obligation not only antecedently 
incurred, but incurred wholly apart from the 
ownership of the joint estate or the security 
afforded or supposed to be available by 
such joint estate. There is no ambiguity or 
doubt left in the matter, This view was 
meant to settle finally tbe previous conflict 
on the subject cf antecedent debt and was 
expressed in such definite terms so that it 
might be followed by the Courts in India. 
It will thus be seen that it was not an obiter 
of an ordinary nature and, coming as it does 
from such a high authority as Privy Council, 
it should be followed. 

13. The view expresied in Sohu Ram 
Ohandra v, Shup Singh (2apart from its high 
authority, appears to be strictly in accordance 
with the principles governing a joint Mitak- 
ebara family. There is nothing “startling in 
the proposition that while an antecedent debt 
of a simple character can snpport a sub¬ 
sequent mortgage or sale of the son’s ehare also 
in the ancestral property, the fact that the 
antecedent creditor got the additional security 
of. a mortgage deprives tbe subsequent 
alienee of the right to rely upon the antece¬ 
dent character of tbe debt discharged by the 
consideration paid for hie alienation.” The 
Hindu Law made the son liable for tbe 
father’s personal and private debts, that is, 
debts which he could borrow on his 
personal credit. The debts which the 
father borrows on the security of the whole 
of the joint family property cannot be said 
to be bis personal debts. It is well-known 
that a person is able to borrow much more 
money on tbe security of immoveable property 
than that upon hie personal credit. Tbe dtbfca 
which the father can borrow on bis personal 
oredit would be petty sums of money, as 
compared to what he would be able to borrow 
on the security of the whole of tbe immove- 
able property belonging to the family, 


It sould not have been intended that tbe 
eon'a liability under Hind a Law to pay off 
the father’s debt9 should extend to eueh 
heavy debts. The eon would not, therefore, 
be bound to pay the debt borrowed by tbe 
father on the ee.urity of tbe joint family 
property and tbe eharge or mortgage so 
•rea'ed by tbe father would not affeat tbe 
eon's ebare in it. 

14. My answer to tbe seaond question, 
therefore, is that tbe sum of Rs. 5,000 due on 
the earlier mortgage was not an anteoedent’' 
debt of the fathers at tbe time of tbe mort. 
gage of 1912. 

15. Though the grounds that tbe amonDt 
due under tbe earlier mortgage and paid off 
out of the aonsideration of the second mort* 
gage was an anteosdent debt and that tbe 
seaond mortgage was, therefore,to that extent, 
binding npon tbe son's shares in the mort¬ 
gage property fail, there are aertain equities 
in favour of the seaond mortgagee. In eueh 
•asbs, bona tide transferees for value have 
always been given proteation on equit¬ 
able aonaideratioos. As, for instanae, 
when the joint anaestral family has gone 
out of the family under a eonveyause given 
by the father for payment of his debts or 
under ao exesution sale for snob debts, the 
sons aaonot resover their share unless they 
show that the debts were sontraated for 
immoral purposes and also that the tranferee 
bad notiae that they were so aoDtraated, In 
the present aase the debt dne under the 
earlier mortgage had already beaome over- 
dne and there was a eertainty of the prop, 
frty being forealosed, if it was not re paid. 
The old mortgage was carrying interest at 15 
per eent., while tbe money advaneed under 
tbe seiond mortgage was 9 per aaot. There 
was thus an aatual pressure on the estate and 
the seaond mortgage was more advantageous. 
The seaond mortgagee was not exported to 
know the subtle and niae distinationa a, 
regards the term “anteoedent debt,” oq 
wbiah point there was neither aertainty nor 
unanimity even amongst the lawyers. The 
maxim that every body is presumed to know 
law and that its ignoranae is no exoose aan- 
not be applied when we have to decide whe- 
ther a eert&in aat was or was not bona fide. 
The first Mortgage was exeanted by both 
tbe brothers, who were the only adult male 
members of the family then and the seaond 
mortgagee must have honestly thought that 
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the loan under the first mortgage had bam 
borrowed for family paroo^e**. Ho acted 
perfectly bona nie. The o*ss woald certainly 
ha ve been different, had he himself bean the 
•reditor and advanced money under the first 
mortgage. My opinion, theref >re, is thot on 
this ground the secmd mortgage ie binding 
on the eon’s shares in the property to the 
extent of the amount borrowed for satisfying 
the first mortgage. I have to observe that 
this is not an entirely new point, bat that 
it had been taken ap in the pleadings in the 
Trial Ooart, thoagh not ia this form. 

16. I bad the advantage of reading the 
judgment which my learned brother Hallifax 
proposes to deliver in this cai9 and acc-rding 
to him there was another ground why the 
second mortgage should be held binding on 
the sods’ shares to the extent of the amount 
which went to satisfy the earlier mortgage. 
It is that as under the eail'er mortgage 
the father bad oharged only 70 acres of land 
which was much less than their shars in the 
whole 50 ) acres belonging to the joint family; 
it was perfectly valid and enforceable to that 
extent and that the *ubs c qoont mortgage 
executed for paying np that debt was, there 
fore, binding on the sons’ shares. With the 
utmost respect I have to differ from my 
learned brother, as the view expressed by 
him doe3 not commend itself to me. Whan 
the family property is rot divided, no 
individual momb9r can say that any particular 
share or any partionl \r property belongs to 
him. In every bit of land belonging to the 
family, all members have their shares and 
interest, lu the '0 aores of laud, which the 
fathei’d mortgage, the 8009 had their shares 
and thoso shares the fathers could net 
validly convey except for certain specified 
purposes already mentioned Moreover, the 
fathers did not purport to mortgage the 70 
acres of land, as their individual shares in 
the joint family property. 

In'my opiDioD, therefore, the fact that 
only a portion of the family land was mort¬ 
gaged under the mortgage of 19J8 wojld 
not, io any way, affect the rights of the sons 
and would not make either of the two 
mortgages binding upou them or (heir shares 
in the joint property. 

Komi, A. J. C .-(August 2 t 19jl)._My 
learned brother Maon&ir, A. J . O., and 1 
differed on two points. The first one was wi¬ 
ther Motiram Asaram (Ramgcpvl) (1) was 


rightly decided’and whether the plsathat there 
was no legal necessity for the loan or that the 
amount of Rs. 5 030 das to Prahlad was not 
an antecedent debt cf their fathers could be 
raised by the plaintiffs in this suit. The 
eeoond point which must be formaVed with 
reference to onr judgments in First Appeal 
No 41 B of 1919 [fcteonarain v. Natiu (4)] 
was whether, according to Sahu Ram Chandra 
v, Bhup bingh (2), the mortgage debt due to 
Pralbad was an antecedent debt at the time 
of the mortgage of 191 J. 

On the fir6t point I have very little to add 
to what 1 have already stated in my judg¬ 
ment. The point of distinction between 
Sinorni Bibnasin v, Molhun Mohun (5) 
and Bhigbut herthad Singh v. Oirja Ro r (7), 
relied on by Macoair, A. J, C., and the pre¬ 
sent ca°e is, that in tbore oases at the time of 
the int-riintion of the suit the property had 
already passed out of the family, whereas 
hero the property was then still in the 
possession of the family The decree in 
Sait N). 1 i of 1915 wa«, moreover, not the 
remedy of the creditor for his debts. U 
w merely a step towards the remedy: 
Kishen Ohund v, Sohan Lai (l ). My opinion 
on this point is that Motiram v. Asttam 
( Rarr.gopil ) (1) was rightly decided and that 
in the present case the plaintiffs could raise 
the pleas,that there was no legal necessity 
for the loan and that the amount of 
R«. 5,000 due to Pralhad was not an 
antecedent debt of their fathers. 

The only point referred in the prefent 
ca«e was tr.e first one. The second point 
did no. form the subject of reference as it 
had already been referred in First Appeal 
No. 41 B of 1919 iShionarain v. Nathu 
(4*]. Both points, however, have been 
argued and dealt with by my learned 
colleagues and the Bench deciding the 
present case will have the advantage of 
their opinions. On this point I only wish 
to add that the view taken by me in my 
judgment in First Appeal No. 41-B of 1919 
[.>htor.a r oin v. Nathu (4) where I have 
dealt with the matter at eomo length 
it:, that, aoeerding to Sohu Ram Chandra v, 
Bhup Singh (2), the mortgage-debt doe to 
Pralb&d wac not an antecedent debt of the 
fathers of the plaintiffs is farther sup- 

(19) 59 Iud, Cas, 710i 2 L. 9-5j 48 P. ff. R. 1021, . 
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ported by Sukhdro Jha v. fhapat Kamat 
( 20 ). 

HiiLim, A. J. C August 5; 1921).—'The 

learned Jadgea wbo made this reference 
and tbe learned Counsel wbo argued it 
were elearly under tbe impress-ion that 
tbe main matter fer deoision by this Pell 
Benoh was tbe somewhat iborny qiesiinu 
of the correct interpretation of the judgment 
of their Lordships of tbe Privy Cooneil 
in Sahu Bam Ohandra v. Bhup Singh (2). I 
find, however, on examination of the ease.that 
a dieonesion of that question is not neres'ary 
for a deeiaion of the point5 rf difference 
between tbe two learned Judges. The 
reference is of a difference of opinion made 
to a SiDgle Judge under section 10 (5) (it) 
of the Central Provinoes Courts Act, not of 
a question of law made under section 9. As 
it involved the examination of the ooirectnrss 
of a published ruling of a Bench of this 
Court in Motiram v. Asaram ( Bamgop-il ) 
(I), which a Single Jndge or a Benoh wonld 
be bound to follow, and also wa9 considered 
to involve an examination of the Privy 
Council case already mentioned, it wcnld 
perhaps have been simpler to refer it in 
the first place to a Foil Benoh under 
section 9. The difficulty was surmounted by 
an order of the Judioial Commieaioner, pasted 
under role 3 of the rules relating to Benches 
published in Notification No. 29-4S'J-A of 
the 14th of Jane 1917, that the reference 
should be beard by a Full Bench. That, 
however, does not alter tbe character of tbe 
reference. It is still one under section 
10 (6) (ii), that is to say, a reference cf 
the point or points on whioh a differei oe 
of opinion exists between the two learned 
Jadges who made it, and that is all we have 
to deside. 

(2) The points of difference have not 
been formulated, but from the judgments 
recorded 1 take them to be as follows: 

1. In reference to tbe consideration of 
tbe mortgage of i 912, are the plaint- 
iffs hmited to the plea that the snm 
of Re. 5,GC0 advanced to their 
fathers iu 1908 was a debt incurred 
for immoral purposes, or can they 
plead that there woe no legal ceoesB* 
ity for the alienation in respect of 

(20) fi4 Jnd. Cas. 046 6 P. L. J. 120; 1 P, L. X. 49 ( 
(1920) P«t 67j 2 U. P. L, B. \Pat) 39. 


tbe loan of Rs. 10,000 made in 
1912 and that tbe amount of 
Ra. 5,000 advanced, in 1903 could 
not properly be called in U12 
rush an antecedent debt of their 
fathers as would be binding on 
their r hares id the property ? 

2. If tte plaintiffs can plead that the 
debt of Rs. 5,000 was not in 1912 
such an antecedent debt of their 
fathers as was binding on their 
property, was it so or not r 1 
Kotva), a. J. C., following Motiram v. 
Aiaram ( Bamgopal) (t) held that both tbe 
pleas mentioned were open to the plaintiffs 
and that on a proper interpretation of Sahu 
Bam Chandra v. Bhup Sir.gh (2) the debt of 
Rs. 5,0.0 could r.ot in 1912 be oalied an 
antecedent debt of the fathers because 
it bad been secured by a mortgage of tbe 
family property when it wa9 first inourred in 
1:08. Macuair, A. J. O., was unable to agree 
with tbe ruling in Motiram v. Asaram (Bam¬ 
gopal) (1) and was of opinion that the rnling 
of the Privy Council in Nanomi Babuuin v. 
Madk.un Mohun (5) lays down that in a case 
like tbe present the sons tan only take one 
plea and that is that any antecedent debt 
of their father’s which forms a part of the 
consideration cf the alienation by their father 
was inonrrrd for immoral purposes. He 
differed also as to the proper interpretation 
of Sahu Ram Chandra v. Bhup Sir.gh (2) 
and held that tbe debt of Rs. 5.0U0 was 
nG less an antecedent debt of the fathers 
so as to bind tbe property merely because it 
had been escured on tbe family properly before 
it was inch a debt, 


\OJ flu IU 


mtti, aan be taken 
by the eone of a Hindn father in attacking 
a mortgage fcy him on which a decree has 
been obtained in a suit in whioh they were 
not impleaded, 1 am in entire agreement with 
the learned Judgee who decided Motiram 
y. Asa,am ( Bamgopal ,) (l). Their decision 
is based on that of the Privy Opun.il i n 
Nanomi .Babuattn v. Modhun Mohun- ( 5 ) 
which Ms an air, A. J. O, reads as restricting 
the sons to the one plea that their father’s 
debt was immoral. It sertainly does so 
restriot the sons in that case, but the only 
qmsticn before thetr Lordehips was of the 
way m which an admittedly exieting debt 
doe by their father at the time cf the 
alienation might be afi£ailed» They did pet 
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lay down or even suggest by implication 
that the exi'eice of the debt might nit 
be disproved, or that a plea of want of 
legal necessity might not be taken in 
respect of any part of the consideration of 
the alienation that was not a pre existing 
debt. 

(■i) The essential fasts on which the 
desieion was base! wereexaotly the same in 
Bhagbut Penhai Singh v. Giro Koer (7). 
The alienation wa9 for a debt doe by the 
father the previoos existensa of whiob was 
admitted, and their Lordships laid down 
that in sash a ease the only plea open to 
the sons was that the debt had been 
incarrel for immoral purposes. Now the 
plea that the amount of Rs. 5,000 whish 
formed a part of the eonaideration of the 
mortgage of 1912 was not binding on the 
estate aaaording to the ruling in Sahu Ram 
Ohandra v. Bhup Singh (2) is a plea that 
there was no existing "father’s debt", and 
•an certainly be taken. 1 am of opinion, 
therefore, that the desieion in Motiram v. 
Aiaram (Ramgopal ) (1) is correct, and that in 
the present case the plaintiffs are entitled to 
advanoe the plea that there was no legal 
nesessity in 1912 for their fathers to inour 
the debt of Rs. 10,000 and also the plea 
that in that year the amount of Rs. 5,C00 
due by their fathers was not an anteaedent 
debt of their fathers so far as they were con* 
•erned, that is to say, that no anteaedent debt 
of their fathers’ whish bound them was then 
in existenae. 

(5) Before disaussing the seeond point it 
is neaessary to set down a few faats wbiah 
do not appear in the judgments of the 
learned Judges who made the reference. 
The genealogy of the plaintiffs which is 
given by Kotval, A. J. C., may first be 
reproduced for convenience. It is this: 

BAWBAJI 

_!_ 

C „ .1 

Tukaraui Govmd Bao 

1 1 

I Shankar. 


1 

r 

1 

1 

Lukehmuu. 

Narayan. 

Kesheu. 


The tirst of the two mortgages with which 
yia are concerned was executed by Takaram 


and G»viod Rio on the 3rd of Mirch 
1908. In the plaint which wa« file! on 
the 8th of May 1918 Shankar is described 
as eeven years of age, so that he oinnot 
have been in existenae or even in gremio 
matrii in Marsh li-08. The two mortgagors 
were, therefore, at that time owners of five* 
eighths of the joint family property, which, 
aaiording to the personal law to whiih 
Hindus are subject in the Central Provinces 
and Bjrar, as well as in Bombay and 
Madras, they were competent to alienate. 
Even if Shankar had been in existensa then 
the brothers Takaram and Govind Rio would 
have been owners of three-eighths of the 
propprfy. 

(6) The property mortgaged in 1908 was 
three fields with a total area of 70 33 acres 
and a rental of Rs, 72. The mortgage 
whish is the main subject of this snit wax 
executed on the 15th of April 1912 by 
Takaram, Govind Rio and Likehman and 
comprises 22 fields, including only two of 
the three mortgaged in 1908, with a total 
area of 5 j 7*20 acres and a rental of 
Rs. 602-12*0. Now it is the basis of the 
plaintiffs' case that all the land mortgaged 
in 1912 was aneesteal property, so that the 
exoess over the seventy aores previously 
mcr-gaged cannot have been acquired after 
1908, and it was admitted before us that 
all the land mortgaged in 1912 was joint 
family property in l9J8 One more fact 
bearing on the matters under discussion is 
this. The mortgage of the seventy acres 
in l! 08 was executed in favour of one 
Pralhad, and in 1912 Pralhad’s mortgage 
was redeemed by the predecessor-in-interest 
of the defendant in this suit with the 
Rs. 5,000 in question, and the bond was 
taken back and has been produced. 

(7) It follows, therefore, that in 1908, 
when Takaram and Govind Rao alienated 
70 acres, they were entitled, if they chose, 
to alienate no less than 317, (or at the 
least 190, even if Shankar had been in exist¬ 
ence then) without the consent of the other 
members of the co parcenary body. It is 
probably true that an alienation by a member 
of a joint H : ndu family of a specified item 
in the family property ie good only to the 
extent of his share in that item, or rather 
in the equivalent of that item toat might be 
allotted to him in a partition, even thoagb the 
whole specified item is less than the share h9 
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is entitled to alienate. This proposition is 
interpreted to mean that in this case if the 
mortgage of 1908 had been foreclosed the 
mortgagee on partition could have got only 
five-eighths of seventy acres. It eeema to me 
•lear, however, that in sneh a oase eqaity 
woald reqaire that the transferor ghonld be 
•ompelled to make good his contract to the 
full extent of his capacity to do so. This 
seems to be the view taken by StanyoD, A. J. 
0 ., in AlohanUlv Te\Ohand (21) thoogh that 
was not exastly the point oonsidered in that 
ease. If that view is aorreet, there is no 
farther qaestion abont the validity of the 
alienation of 1*12 in respeet of the Re. 5.0C0. 
Neither view of the meaning of the pronounce¬ 
ment in Sahu Ram Ohandra v Bhup Singh 
(2) woald make a debt by the father, seanred 
not even partly on property belonging to 
anybody else bat entirely on property 
belonging to himself, anything bat an ante¬ 
cedent debt for payment of whish he is 
entitled to alienate the joint property cf 
himself and his eons. 

(8) Another point of view is this Even 
if we accept the view that the decision in 
Sahu Ram Ohanira's case (2) means that what 


erty for it. would have been quite justified 
in assuming, as all theOonrts in India did, 
that this antecedent debt of his was one for 
whieh he could alienate their shares with 
his own in the joint property, whether the 
mortgage bound their shares in the property 
or not. These mortgagees ascertained that 
Tuk&ram and Govind Rao actually owed 
Rs. 5.00J for whish they had mortgaged 
only seventy acras of land out of a family 
estate of 500 in -which they knew these 
two co-parceners bad more than a half share. 
They had, therefore, every reason to be qaite 
satisfied that the sum of Rs. 5,000 was prop¬ 
erly dae by Tukaram and Govind Rao, 
and constituted a debt for which in I9l2 
they were fully entitled to alienate their 
three minor sons’ shares in the family prop, 
erty. 

(9) I cannot, indeed, see that they woold 
have been in any worse position even if the 
previous mortgage had been of the entire 
family property. If they were satisfied that 
an unsecured father’s debt existed it would 
not be for them to institute enquiries and 
make sure that the debt bad not been 
incurred for immoral purposes before advano- 


is undoubtedly in fact an antecedent debt of 
the father ceases to be an antecedent debt 
binding on the sons merely because he 
eesured it by a mortgage of his sons' shares 
along with bis own, it seems to me the mort¬ 
gagees in this case would be amply protected 
by the dostrine of reasonably satisfactory 
enquiry into the necessity for the alienation. 
This doctrine of reasonable satisfaction, after 
due enquiry as to the propriety of an 
alienation of joint family property by the 
manager of the family, must apply just as 
much to an antecedent father’s debt as 
to family necessities or pressure on the estate. 
The mortgagees oould scarcely be expested 
to know anything about such a delicate 
point of law as that raised in the case, 
about which there is even now so mash 
diicuseion, many years before it was enun¬ 
ciated by their Lordships of the Privy 
Council, whatever the true interpretation of 
their Lordships’ enunciation may be, and 
at that time any person who ascertained 
that a Hindu father bad been owing money 
for some years and had gone to the length 
of mortgaging the whole of hie family prop- 

i (31) 18-Ind. Oas. 826j 0 N. L. R. 18. 


ing money on tne security of the family prop¬ 
erty for its re-payment. Similarly, if the 
previous debt was scoured on the family 
property it would not be necessary for 
them to enquire whether the money haB 
originally been borrowed for family necessity 
or the debt had been in existence ae a father's 
debt before the mortgage was executed. 
They would be perfectly justified in assum¬ 
ing that it wbb so, for, to translate the 
familiar maxim of law, the ohances are that 
what has been done has been done honestly 
and properly, 

(10) For these two reasons, I hold, in 
respect of the second of the two matters of 
difference referred, that the sum of Rs 5 000 
which forms a part of the consideration 
of the nwtgagn of 1912 was then an 
antecedent debt dne by Tukaram and Govind 
Rao, in payment of which they were entitled 
to alienate their sons’ share in the joint 
family property. 

HiLLtm, Kotval and Dhoblut, A. J Cs — 
UugNif 5, 1921) For the reasons Miorded 
in our separate judgments wears unanimously 

?? nleaTthal ° P8D *° the PWniift 

to plead that there was no legal nacessitv 

for the alienation of their shares in tbg 
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property in recpeot rf tl;e loan r.f R-. 10,000 
made in 1912 atd to juR'ificaticn for ic in 
reepeit of the amcnr.t cf R*. 5,(.00 advanced 
iD 1908 for the reason that tba. in.-n waa 
secured by a mortgage on their shares when 
it was Srst advanaed. Tno of u?, forming a 
majority of the Fall Benob, are farther cf 
opinion that the mortgage of 1912 u biudirg 
on the whole property mortgaged in ror-pect 
of the amount of Re, 5,COO then paid in 
redemption of the mortgage rf 1908. 

FINAL JUDGMENT 
Kotval and Pbideaix, A. J. C.V.- 
(Augu,t 8. 1921.)—The Fall B.n,h Ins 
held that the decision in Mctiram v. 
Atiratn (Ramgopal) (1) is acrreot and that 
the plaintiffs are entitled to advanoe the pha 
that there wa9 no logal necessity for the 
lean in 1912 and that the amocDt of Rs. 9,000 
dne to Pralhad was not an antecedent 
debt of their fathers. As regards the ques¬ 
tion whether, according to Sahu Ram Chandra 
v. Bfoip Singh (2), the amount cf Rs. 5.CCO 
constituted an antecedent debt in 19.2 
although the point was not directly referred, 
yet two of the Judges of the Foil Beooh 
have held that it did not. We are also of 
the same opinion. The result is that the 
appeal must fail. It is dismissed with costs, 
o. B. b. 

Appeal dismissed. 


LAHORE H'GH COURT. 

Second Civil Appeal No. 1492 cf 1921. 

December 6, 192 1 . 

Rreient: — Mr. Justioe Abdul Raoof. 

MUHAMMAD SAID-Plaikt.ff- 

APPELLiNT 
1 6TSUS 

ABDUL ALI— Defendant— 
Respondent. 

Construction rf document—Deed o) gijt—Right to 
recover compensation , whether a<si<jiiC<l. 

Defendant sold two shop* and in the deed of sale 
covenanted'that in case of eviction by the Muni¬ 
cipality the vendee would be entitled to refund of 
the purchase-money. The vendee made a gift of 
the shop.s in favour of the plaintiff and the deed of 
gift contained the following clause: "The donee like 
the donor will be bound by all the terms aud all 
^ho rights to realiso rentd, to do repairs, etc., which 
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this 


. . r dcc(1 T *st in the donee.” Plaintiff 

Sh ° pS hy thc Municipality 
> 0 > ht th present M„t to recover the nmvU J 


i nvi under 

w is 

a "'l bro ; j > ht P r03e » t --"it to recover tl.o purchase, 
money from the defendant: P C 

He I, that the rigi.t to recover compensation had 
net been assigned to the plaintiff unde- the deed 

“ l ~ , [ t 1 and 111,1 1,13 s,,it therefore, fail, [p, 257 

■ • I " 


Of 

col 


becond appeal fnm tbs deoros of the 
Distrmt Judge, Delhi, dated the 21st March 
1^-1, affirming that of the Munsif. First 
Delhi, dated the Ut October 1920. 

Dr. sluii ul /),*, f 0r (ho Appellant. 

Mr. ii. Obtdulla, tor the Respondent. 


JUDGMEVr.-On the ISih July 1907, 
the defundant in this ca<e transferred two 
ehops or their ami> in favour of the plaint 
m eppellani's father. In the sale-deed 
there was entered a covonant fo the effect 
that in oa-e of eviction by the Municipality 
the vendee woald b) entitled to refund of 
the purchase-annoy and also to reoover 
the expenses of repairs. On the 23 fd of 
November 1910 the veadee made a gift 
of the two shops io favour of his son, the 
plaintiff appelant before me. The plaintiff, 
however, wa9 evicted by the Municipal 
Committee in August 19 J. He, therefore, 
preferred th!9 claim for the refund of the 
paroha^e money plus R*. 103 expenses 

inaorred by hia father in repairs. The 
suit was resisted on the groond that the 
right to recover the compensation or the 
purchase-money was Dot assigned under 
the deed of gift to the plaintiff, and that 
there being no privity of contract between 
tho plaintiff and the defendant no suit 
of the nature brought by the plaintiff 
oould be mainUinsd. Both the Courts 
below have accepted .the defense and have 
dismissed the suit. The plaintiff has come 
np in eeoond appeal to this Court and 
the main contention pnt * forward on hia 
behalf by his learned Counsel, Khalifa 
Sbuja-ud Din, is that according to the 
correct construction of the deed of gift the 
right to recover compensation was also 
transferred to the plaintiff. I have read 
the deed of gift carefully and l .do Dot 
find that there is anything in the deed 
which boars oat the oootention of the 
leirncd Counsel. Too following words in 
tho deed of gift are especially relied *on 
by the taarniu Joamel ia support of bi9 
ft.-gumoot, namely, "Toe don^e like the 
donor will be * bound by all ' the terras 

* * i 
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and all the rights'to realise rents, to do 
repairs, ets., wbieh I bad under this deed 
vest in the donee." I «annot hold that 
under this olauee the right to mover 
compensation was also assigned to the 
plaintiff. In my opinion, the Courts below 
were right, and this appeal must be dis* 
misted with aoste. I order aaaordingly. 
z. K, 

Appeal dismissed. 


NAGPUB JUDICIAL COMMISSIONER’S 

COURT. 

Sicomd Civil Appeal No. 270 B op 1920. 
January 2?, 1922. 

Present Mr. Prideaux, A, J. 0. 
BALOO AND OTHXRS—DlPIMDANTS— 
Appilumtb 
t firm 

GODAWARIBAI AND OTHSH8—PliAINTIPPi 
—Rg*PONDej>Tg. 

Hindu. Law—Antecedent debt—Mortgage by Jather 
of family eitate to secure lean—Sons, liability of. 

A loan obtained by tho father of a Hindu joint 
family on tho security of a mortgage on the 
family estate is not an antecedent debt binding on 
the sons. [p. 268, col. 1.] 

SaAu Ram Chandra v. Bhup Singh, 89 Ind. Cub. 
280, 39 A. 487; 21 C. W. N. 6»8; 1 P. L. W. 657: 16 
A.L. J. 487: 19 Bom. L. R. 498; 26 C. L J. 1 ; 83 M. 
L. J. 14; (1017) M. W. N. 480; 22 M. L. T. 22: 6 L. 
W." 218; 44 I. A. 126 :P. 0.), Brij Narain Rai v. 
Jlangla Prasad; 60 Ind. Cas. 101; 41 A. 236; 17 A. 
L. J, 249:1 U. P. L. R. (A.) 49, Bum Bingh t. Chet 
Ram, 61 Ind. Cas. 119; 41 A. 629; 1 U. P. L. R. (A.) 
62,17 A. L. J. 706, Sukhdco JIui r. Jhapat Kamat, 64 
Ind. C{*. 946; 6 P. L. J. 120; 1 P. L. T. 4* (1020) Pat. 
07|2 U. P. L. R. (Pat.) 39, Ratanchand v. Sheochara'n, ■ 
61 Ind. Cae. 28, 16 N. L. R. 88 and Motiram r. Aaaram 
(Ramgopal), 68 Ind. Cas. 776; 16 N. L. R. 64, relied on. 

’ Appeal egainet the deoree passed by the 
Dutrut Judge, Ako]a, dated the 27th April 
1^20. in Civil Appeal No. 114 of 1919. 

Mr. Af. B. Bobde, for the Appellants, 

' Sir B. K. Boie and Mr. A, V. Share, for the 
Respondents, i 

JUDGMENT'.—The plaintiff* in this ease, 
asi^i'e legal representatives of one Sardari* 
Wi, fined defendants Noo. 1 to 3 as the legal 

17 


representatives of the deieased Harisingh 
on a mortgage deed of 5th June 191.4 claim¬ 
ing R«. 2.253 thereon. The 4th defendant 
was joined as the purehaser of some of the 
mortgaged property. The exeeution, son* 
sideration and valid attestation were denied 
by the first three defendants, and it was fur¬ 
ther denied that the plaintiffs are the heirs 
of Sardaribai. It was pleaded that the prop¬ 
erty mortgaged was the joint aniestral 
property of the mortgagor and the defend¬ 
ants, and that the mortgage was net 
binding on them. It was admitted that the 
property was joint and anoestral and plaintiffs 
etated that of the aoneideration of Rs. 1,200< 
Rs. 400 were borrowed for the payment of the 
deoretal debt of one Bhairodas Laxmandas,' 
Rs 400 for payment of the mortgage-debt of 
Ramdhan Brijraj, R*. 40 paid in sash before 
exesution and Rs. 360 paid before the Sub- 
Registrar. This was for ooltivation purposes 
and for maintenanae. It was pleaded 
that the amount having been advanaed for 
the payment of anteaedent debts and family 
purposes is binding. 

■ The first Conxt found that Harisingh, 
defendants’ father, did exesnte the deedi 
that aoneideration passed; that the deed' 
was duly attested, that plaintiffs are the 
rightful owners of the dooument; that 
Rs. 400 was payable on a desree dated: 
31st July 1913 againht the joint anefistralt 
property, and another Rs. 4 JO were paid; 
to dieebarge a mortgage-debt on a pre-i 
vious mortgage, but that these two debts* 
were not anteaedent debts. A deoree was: 
eventually passed in plaintiff’s favour for* 
a sum of Rs. 2,794-6-0 against the one- 
fourth share of Harisingh alone in the- 
property. ; 

On appsal the District Judge, > West. 
Berar, finds that the sum of Rs. 800 above: 
referred to were aoteoedentdebts not shorn* 
to be either immoral or illegal and that 
this amount was binding. The deoree of 
the first Oourt was modified and aolanfie. 
added that in oaee the defendants paid, 
Rs. 800 for principal and Rs. 80C for ip- 
tereet and sosts of the first. Court Rs. 236 2-0 
and Rs. 208-1 0 ftr ,ooats of appeal, the 1 
mortgage shall be sonsidersd redeemed 
aud if the sum is not paid on or before 
the 17th day of July 1920, the defendants, 1 
shall be debarred from all rights to redeem 
the property.** and in the event ,o| 
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the defendants making the payment they 
would be entitled to redeem the one fourth 
Bhare. 

Defendants appeal here. It is eontended 
that the its. 800 should not be deemed to have 
anteiedently ineurred. It has beeD held, in 
the well known taie of Sahu Ram Oxanaia 
v. Bhup Singh (1) by their Lordships of the 
Privy Council that "a loan made to the 
father on the o««asion of a grant by him 
of mortgage on the family estate is not 
an antecedent debt. ’ The same view has 
been maintained in Brit Narain Rai v, 
Mangla Prated (2) and in flam Singh v. 
Chet Ram (3). Sukhdeo Jha v. Jhopat Kamat 
(4) is another case on the same point. The 
same prinaiple was affirmed in Raianchand 
v. Shtocharan (hi and Motiram v, Aiaram 
(Ramgopal) (6). In a resent ease desided 
by a Foil Benah of this Court, Dhuda- 
bai v. Narain (7), the Allahabad view has 
been adopted 

It is pleaded for the respondents that, 
as regards the Rs. 4C0, tbe deoretal-debt, 
it should be held that legal necessity ex¬ 
isted for that portion of aonsideration, 
It seems clear that the Rs. 410 due on 
the mortgage then existing is not an 
antecedent debt and, therefore, aannot be 
held binding on tbe defendants’ share of 
the estate. It has not been proved that 
tbe Rs. 400 paid in cash were for family 
necessity or benefit and also that cannot 
be held as binding on the defendants' 
■bare. As regards the Rs. 400 covered 
by the decree to satisfy which part of 
the aonsideration of the mortgage sued cn 
went towards, tbe case must be tried 
whether that payment amounts to family 
necessity or benefit. I must remand the 
case to tbe lower Appellate Court for a 
finding on that question and a fresh decision 
with advertenae to the adove remarks. 

(1) 39 Ind. Cas. 280; 39 A. 437» 21 C. W.N. 69-1; 

1 P. L W. 567; 16 A. L. J. 437; 19 Bom. L. K. 498; 26 
C. L. J. 1; 33 M. L J. 14; (1917) M. W. N. 439; 22 M, 
L. T. 22; 6 L. W. 213; 44 I. A. 126 (P. O.). 

(2) 50 Ind. Cas. 101; 41 A. 235; 17 A. L. J. 249; 1 
V. P. L. R. (A. 49. 

(3) 61 Ind. Cas 119; 41 A. 629; 1 U. P. L. 11. (A.) 
62j 17 A. L. J. 7c6. 

(4) 64 Ind Cas. 946; 5 P. L J. 120; 1 P. L. T. 49; 
(1120) Pat. 67: 2 U. P. L. 11. (Pat) 39. 

( 6 ) 61 Ind. Cas. 28 ; 15 N. L. K 88. 

(6) 63 Ind. Cas. 776; 16 N. L. R. 94. 
y > GO led. Cae. 239 (F. fl.), 


That Court may, if it thinks fit, remand 
the ease to tbe Trial Court, for there is no 
specific issue on this point though the 
third issue might be said to cover it. 
Costs here will abide the result, 

0 • *• D - Cate remanded. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 3387 op 1917, 
December 7, 1920. 

Preient:— Mr. Justice LeRossignol and 

Mr. Justice Campbell. • 

GUROHAR AN SINGH, minor, *o« and 
KiPKEiiNTiTivc OP HARNAM SINGH, 
deceased, thaOCGh MANGAL SINGH 
—Pl»inhpp—Appellant i 
• vertus 

SHIBDEV SINGH and others— 

—Defendants—Respondent*. 

Civil Procedure Code (Act V of >90 *), ss. 96 (3), 
104 (2', 0. AT///, r. *, 0. XLIII, r. I (m)-Com- 
prom 1 5c —HeJusal of Trial Court to record—Recorded 
Appellate Court — Decree—Appeal , whether lies, 

During the pendency of a suit the defendants • 
applied to the Trial Court to have an oral compro* • 
iniso recorded which they alleged had been arrived 
at between the parties The Court refused to 
record the compromise on the ground thut all the 
partios had not joined the compromise Defendants 
appealed to the District Judge under Order XLIII, 
rule 1 iml of the Civil Proceduro Code. The District- 
Judge held that all the parties had agreed to the 
compromise. On this a decree was passod in accord* 
auce with the terms of the compromise. The plaint* 
iffs appealed to the Hi|*h Court: 

Held, (l that the order of the District Judge* 
recording the compromise was tinal under eeotion 104 
(2) of the Civil Procedure Code [p 2«' f col. I ] 

(2» that it amounted to a final decision that all 
the parties had coueontod to tlio compromise; [p. 26lj 
tiol, 1 J- 
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(3) that, therefore, the decree »hich followed, 
upon the compromise was a decree pissed with the 
consent of the parties, within the meaning of section 
90 (Hi of the Civil Procedure foie, and no appeal 

lay ajrainst it. [p 261, ool ■ ] . 

Ayvagari Ycerasnlingam v. Kovvun Ba*mreaai, 

Ind. i as. 66; *7 M. L-J. '73; l L «. 64 ; M l* 

T. 126 <>nd Renuka v, Onkar , 46 Ind. Cas. 775, dis¬ 
sented from. 

Second appeal from a deeree of the 
District Judge, Sialkot, dated the 31st Joly 
1917, reversing that of the Subordinate 
Judge, First Class, Sialkot, dated the 26th 
June 1916. 

KaDwar Dalip Singh, for Baksbi Ttk Ohoni, 
for the Appellant. 

Lala Ttrath Bam, for the Respondents. 

JUDGMENT,—This judgment will die* 
pose of Appeals No 3387 and 3388 which 
have been referred to a Division Beneh for 
disposal on account of the law point in¬ 
volved. 

Two suits were brought against Sardar 
Shibdeo Sipgh and others, managers of the 
Kbalsa High Sihool, Sialkot, in respeet of 
54 kanalt ll marlas of lands, the site of the 
High Sthool. In one, the plaintiff was 
Harnftm Singh, Mabant of the Durbar 
Baba Nanak Sahib. He alleged that be bad 
beeninduaed to part with the land, wbioh. 
originally belonged to his shrine, under false 
pretences, that the defendants had not ful¬ 
filled an agreement to give over land in 
exabange for it, ; and that they ehould be 
dispossessed. The plaintiffs in the second 
Bait were Hazara SiDgb and Fateh Singh, 
two pu arts of tbe same shrine. They also 
Bued for dispossession of the defendants, and 
they further ahallenged the right cf Mahant 
Harnam Singh to alienate. Mahant Harnam 
Singh as a defendant admitted tbe alaim of 
these plaintiffs but tbe other defendants 
■onteiated both suits. 

The Baits were in tbe Court of the Sub¬ 
ordinate Judge. On the 2ad May lyl6 two 
of the sontesting defendants, Shibdeo Siogh 
and Gurbakhsh Singh, petitioned the Court 
that tbe dispute ineaeh oase bad been settled 
by oral compromise. Harnam Singh and 
Fateh Singh denied having been parties 
to any compromise and, after framing an 
isBut on tbe point and recording evidence,' 

# 


the Subordinate Judge desided that Harnam 
Singh and FUeh Singh were neither present 
nor represented when the alleged settlement 
was arrived at, and that they had not rati* 
fied it subsequently. Accordingly, he refused 
to record the compromise, 

Shibdeo Singh, Kharak Singh and Gar- 
bakhsh Singh appealed to the District Jndge, 
who foond that there had been a valid 
compromise to which all parties to both suits 
had assented, set aside the order of the 
Subordinate Jndge, and returned both cases 
with instructions to him to decide them in 
accordance with the compromise tbe terms of 
which he held to be those stated by Shibdeo 
Singh and Gurbakhsh Singh in their 
petition. 

Both sets of plaintiffs appealed again to 
the Chief Court. The learned Jndge before 
whom the appeals were placed held that no 
appeals lay by reason of section 104 (2), 
Civil Procedure Code, bat in exercise of 
revisioDal power set aside the District Judge’s 
orders of remand and directed him to dispose 
of tbe cases himself by recording the com* 
promise and passing desrees in accordance 
with it. 

S 

This aicordingly was done, and the plaint* 
iffs have appealed once more to this 
Goprfc against the decrees of the District 
Judge. 

The first point for deoision is that dealt 
with in the order of referenie to a Division 
Bench, whether or not the appeals are barred 
by section 96 (3), which lays down that no 
appeal shall lie from a deoree passed with tha- 
consent of parties. 

The learned Counsel for the plaintiffs' has 
commenced by pointing oat that section 875 
of tbe old Code of Civil Procedure ban not 
been reproduced in entirety in the present 
Code and by distinguishing certain early 
authorities on that gronnd, 

Section 375 ran as follows:— •’ 

“ If a suit be adjusted wholly or in part 
by any lawful agreement or compromise or if 
the defendant satisfy the plaintiff in respect 
to the whole or any part of tbe matter of the 
suit, each agreement, compromise or satis* 
faction shall be recorded t and the Court shall 
pass a decree in anordancs therewith *e$’ 
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ar as it relates to the suit, ond such decree 

hall he final, to jar at it nlolet to to much oj 
'he tub cct matter r.f the tuit os it dealt 
with by the agreement, compromise or satis¬ 
faction." 

The eeitioD, with the words underlined 
(italicued) omiitfd, with the substitution for 
the 6rst four words of the words “where it is 
proved to the satiefaaticn of the Coort that a 
eait has beeD," aod with one or two other 
unimportant verbal alterations, appears in 
the 1 y08 Code as Order X * 111, rule 3. 
The portion underlined bae been replaoed 
by eestion 96 (3) “ No appeal shall lit 
from a deeree passed by the Court with the 
•onsent of partier.” 

Counsel next sites the disoussion of 
the law in Rer.uka v. (Altar (1), 
(a sate admittedly differing in its 
facts frem the present ease*) to support an 
argument that the alteration of the old 
law has the result that detrees mede in 
pnrsuanae of Order XXI11, rule 3, are not 
nesesearily 6nal, and that the right of 
appeal conferred by sestions 96 (I) and (2) 
and ICO is only withheld by eestion 96 
(3) when the decree is passed with the 
consent of the parties, eempromiee, record- 
ing of compromise, and desree being three 
separate prooeedings. He has quoted a 
decision of the Madras High Court, report¬ 
ed as Ait,ogari Veerasalingam v. Roivttri Bati- 
cireddi (2), as one exaetly in point. That eace 
dealt with a situation similar to the present 
situation except that there was no previous 
appeal under Order XLI1I, rule (1) (m). A 
written compromise was presented to a 
Subordinate Judge wbo recorded it and 
passed a decree which the High Court held 
was in acocrdacee with it, in (be face of 
objection by tb« defendant that he agreed 
ooly to exeoate a rale deed to the plaintiff 
outside the Court cn the plaintiff with¬ 
drawing the 6uit and net to a decree being 
paesed (as it appears from the report was 
dote) compelling him to execute Ike sale- 
deed, The defendant appealed uneuecees- 


(1)6 lud. Ca-. 776. 

12) 56 ltd. Cse. 66) L. J. 178, I L. ff. CU; 

It* Ju. 1. T. )26. 
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fully against the decree to the District 
Judge, and then preferred a seooud appeal 
to the High Coort. 

The High Coort overruled t:vo pre- 
limioary objections (1) that the second 
appeal was in effeit against an orJer by 
the Distriot Jodge, in appeal, confirming 
an erder by the 6rot O:ort recording a 
compromise and was barred by Order 
XLiII, rule (1) (m) and section lOl (2) 
and (2) that section £6 (3) prohibited an 
appeal from a decree passed with the oou- 
aept of parties. On the first point the 
High Coort ruled that the first and eecond 
appeals were roepeotively from the desree 
of the Subordinate Jodge passed in accord¬ 
ance with the compromise, after recording 
it, and from the decree of the Distriot 
Judge on appeal a?ainst the Subordinate 
Joige’e decree, and that there bad been 
no appeal to the Distriot Uonrt acainst the 
order recording the compromise. The 
answer to the second objeition was held to 
be that the deoree itself was not passed 
with the consent of the parties, bat the 
Ooart bold that there was a consent of 
parties to the terms of a compromise 
agreement which was recorded and it 
passed a decree in accordance therewith 
notwithstanding the objection of one of the 
parties. 

The appeal was then dismissed on the 
merits, the defendants’ objection being dealt 
with in the following terms : — 

The appellant’s learned Counsel con*- 
tended that under the compromise agree¬ 
ment the first defendant agreed ooly to- 
execute a sale-deed to plaintiff outside the 
Court in consideration of the plaintiffs’ 
withdrawing the suit and that be did not 
agree to e. decree beiDg passed compelling 
him (the second defendant (uc) ) to execute’ 
suoh a sale deed. Whether he agreed to 
the Courts’ passing a deoree, or not, com¬ 
pelling him to exeoute a sale-deed is not 1 
relevant. The real question i* whether 
the suit was adjusted by a compromise 
one of the terms of which was that the 
first defendant should execute 6aoh a sale- 
deed and whether a decree can be passed in 
accordance with such a term. We think 
that it could be done.’ 1 
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•Our view of the law as applied to the 
lasts of the case* before as is thie. Under 
Order XXIII, role 3, the first Court bad 
to see whether the suits were proved to its 
satisfaction to have been adjusted by a 
lawful compromise. There is no question 
of the lawfulness of this particular com- 
promise but the first Court held that ad* 
justment was not so proved because two 
of the parties bad not agreed to the com* 
promiso, and it refused to record the eom- 
promisr. Appeal was made under Order 
XL1II, rule 1 (m), and the District Judge 
held that all the parties bad agreed to the 
•ompromise, and reversed the order re¬ 
fusing to record it. This crier of the 
District Judge was final under section 104 
(2). There *as thus a final decision that 
all the parties had consented to (he com¬ 
promise. Again, under Order XXIII, rule 
3, a decree in accordance with a recorded 
compromise rr.utt follow it, There is no 
dcubt that the present decrees are in ac¬ 
cordance with the recorded compromise, 
which has been held finally to have been 
made with the consent of the parties. 
Those parties at the time of that consent 
must have contemplated the issue of tLe 
decrees, which are mere formal expressions 
of the compromise, in that view these 
decrees are decrees parsed with the con¬ 
sent of the parties within the meaning 
of section 96 (3), No appeal lies against 
them. 

Mr. Dalip Singh for the appellants relics 
strongly upon the decision on the 6tcnnd pre¬ 
liminary objection in A^gcgiri F eerasalingam 
y. Kowuii ba$iviredd\(2) , ai.d weiuppose that 
we mftet be taken to dissent from it. 
Nevertheleer, the ultimate result of that 
case Beems to uphold our view. The appeal 
failed ard the learned Judges, although 
asked specifically to go behind the findirg 
of lhe Court which recorded the com- 
prfcniise that it was agreed to ly the 
appellant, did not do eo (we have quoted 
the kcttaal wo'rde of the judgment imrpocely) 
and it deed apprar to have ignored the re* 

qtteit altogether, 

•• * 

It ’will fie seen also that we differ from 
life learned Additional Judicial Gommia* 

d « iided * enuka V' Onkar (i), in 
nia interpretation of the law apd we do so 


with all respect for what he has written, 

Mr. Dalip Singh’s farther contention thaf c 
uoder Kection 105, Civil Procedure Code* 
if appeals lie, the correctness of the order 
on which the decrees are baeed can be 
attacked, even if that order is not appeal- 
able, need not be dealt with since we bold 
taat appeals do not lie. 

W>, therefore, dismiss both appeals with 
•09te. 

z. K. 

Appal dis;niss?d t 
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OALOOTTA HIGH COURT. 

Appul r&o* Okioiiul Omr. No. 89 op 1920 . 

in Son No. 218 . OF 1919. 

November 19, la20. 

Pnttnt: -Sir Laoielot SanderaoD, Kt., 
Chief Justiee, and Jaetiee Sir Aiato.it 
Mookerjee, Kt, 

LAL1T KUMAR MUKEEUEB— 

Pli ikhif—Apfbua it 

i ter.ui 

DASARATH1 SINQHA — 

DtMNtHKT—RllPONDIIT. 

Guardians aud IIW< .let (VUl oj I890J, g. 9 (g) ( 
—Minor heir—Guardian of property, appointment oj 
—Estate of deceased under Administration ' 

The appointmont of the mother of a minor ad. 
raioratratxis to his father’s oatate, does njt deprive 
the minor of his interest in the estate of his father, 
and an order of the Court within whoso jurisdic¬ 
tion such prdperty exist* appointing a guardian 
of the prop arty of the minor is not without jnrts- 
diotionand cannot be treated as a nullity, in. 868 
col. 11 p. 266, col. 1 ] ' 



262 INDIAN 0ASE8. [1922 

L1LIT KUMAR MUR1RJBI V, DASARATBI IIROHA. S 


Appeal from an order of Mr, Justice Rarkin. 

Mr. S E. Chabavarti , (with him Mr. B. 0 . 
Qhose) % tor the Appellant. 

Mr. L. L. Mitter t (with him Mr. E. 0, 
ifaiumdar), for the Respondents. 

JUDGMENT. 

SAMDKR80K, 0. J.—This is an appeal from 
the judgment of my learned brother, Mr. 
Justice Rankin. 

On the 2 7 tb of November 1919, a sni* was 
brought by the plain!iff against Dassrathi 
Singha, based upon promissory-notes allpged 
to have been executed by the defendant, the 
dates of which extended from the 28th cf 
July to the 3rd of September 1919. The 
defendant wae sued as a person who was $ni 
juris . On the 17th of December 1919, an 
ex parte degree was made. Thereafter, there 
was an attachment of certain properties, and, 
in consequence thereof, on the 16th of 
February 1920, an application was made by 
Sobaebini Daii, who was alleged to be tbe 
certificated guardian of tbe defendant, that 
the decree should be set aside. It was alleged 
that at the time of tbe above-mentioned suit 
and decree the defendant, Daiarathi Singhs, 
was a minor. On the 15th of June 1920, 
tbe learned Judge delivered judgment after 
an issue or issues had been tried, and the 
following order was made : Tbi9 Ocurt doth 
declare that the defendant is a minor under 
the age of twenty-one years and it is ordered 
that all proceedings in this suit except the 
said plaint be, and the same are hereby, set 
aside. And it is further ordered that the 
defendant be at liberty to appear in and 
defend this suit upon a proper guardian 
being appointed in this suit. And it is 
further ordered that tbe said plaiut and the 
register of this suit be amended by describing 
the defendant in the cause title thereof as a 
minrr under the age cf twenty-one 
year 0 .” 

Tbe main ground on which this appeal was 
argued by the learned Counsel for the 
appellant was tha k the order appointing the 
guardian, who was the sister of the defend¬ 
ant, was a nullity, and that the defendant 
had in fact attained his majority in May 
1919. 

The material dates are as follows. In 
December U00, the father of tbe defendant 
died; on the 31st of May 901 the defendant 
was born; on tbe 30th cf Augnts 1901 


Letters of Administartion were granted to 
tbe defendant's mother in respect of (he 
father's estate. It was on the . 0th of July 
1917 that Subaihini Dasi, tbe applicant in 
this matter, was appointed guardian of tbe 
person and tbe property of tbe defendant, 
Daearatbi Singba. At that time tbe defend¬ 
ant W8S under the age of seventeen years. 
By reason of the provisions of the Indian 
Majority Act, tbe e if tat of that order, if 
valid, was to extend the mirority of tbe 
defendant until he attained the age of twenty- 
one. Therefore, if the order was valid, the 
defendant was,-till a minor in 1919, when 
the promi»scry-notes were executed by 
him and when tbe decree in the suit was 
mede. 

Learned Counsel has argued that the order 
of guardianship made by tbe District Judge 
was without jurisdiction and that, consequent¬ 
ly, it should be treated as a nullity, and that if 
it were eo treated the defendant wae not a 
minor in November or D-cember 1^19, when 
tbe suit was instituted aid the decree made, 
inasmuch as he attained the age of eighteen 
in *919. 

Tbe District Judge of tbe Hnghli Court 
by bis order appointed tbe sister guardian of 
both tbe person and the property of the 
defendant. My learned brother, Mr, Justice 
Rankin, found that the residence of the 
defendant was not within tbe jurisdiction of 
tbe Hughli Court and that, consequently, the 
appointment of the guardiaD, so far as it 
concerned tbe person of the defendant, was 
not valid. Bat the learned Judge further 
found that oartain of the properties left by 
tbe minor’s father were within t-e jurisdiction 
of the Hughli Court and that, consequently, 
tbe order was no? invalid so far as the property 
was concerned. 

It was however, urged that the mother of 
the defendant had been appointed adminis¬ 
tratrix of the father's estate and of tbeabove- 
mentioned properties ai d that, consequently, 
the said properties vested in her and, there¬ 
fore, they were not the properties of the 
defendant. It was urged, therefore, that 
the Hnghli Court had no jurisdiction to make 
the order appointing the sister guardian of 
the property, and, therefore, it must be treated 
as a nullity. Bv section 4 of the Probate 
and Administration Act (V of ltbl) it H 
provided as follows:— 
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' “The executor or administrator, as the «ase 
maybe,of a deleaved persoo, is his legal 
repreieotaHve for all purposes, aoa all the 
property of the deieased person vests, in 
him as sash, [Bat nothing herein contained 
shall vest in an exeoator or administrator 
any property of a deieased person which 
would otherwise have passed by sorvivorship 

to some other porcon],” f 

Therefore, the property of the defendant a 
father would vest in the defendant’s mother 
as administratrix on her appointment as 
Bash administratrix, and for the purposes cr 
administration. The defer.dant, however, 
was admittedly his father’s heir, and he had 
a beneficial interest in the property, and l 
am not prepared to hold that the mere fast 
of the appointment of the mother as 
administratrix would have the effect that the 
defendant had no property within the jnriedic- 
tion of the Court within the meaning of 
seition 9 (2) of the Guardians and Wards Act 

(viii of mo). 

In my judgment, therefore, the Hnghli 
Court had jurisdiotion to make the order as 
to the guardianship of the property, and, 
although there, ' may not have been any 
necessity to appoint the guardian in respeot 
of the property—as to whioh I express no 
opinion—I cannot hold that the order 
was a nullity. The order of the 
Hughli Coart, therefore, extended the 
minority of the defendant until he was 
twenty-one years old. Consequently, he 
was a minbr at the date of the suit and the 
deiree, and he should not have been sued as 
if he were a person in iui >uri#. 

The result, in my judgment, therefore, ia 
that I agree with my learned brother, Mr. 
Justice Hankie, in the order which be has 
made, and, in my judgment, this appeal should 
be dicmicsed with casts. 

Moostsjii, J.—I agree that the order 
made by Mr. Justice Rankin must be 
affirmed and this appeal dismissed with 
toils. 

The faete material for the determination 
of the question in controveray are not ia 
dispute at this stage, and may be briefly 
outlined. On the 2?th November 1919, 
the appellant instituted a suit against the 
respondent on several negotiable instruments 
under Order XXXVtl of the. Civil Pro- 
cedure Code. The tlaim wac not contested, 
and was decreed « parte on the 17tb 


December 1919. On the 12th Febrnwy 

1929, the sister of the respondent-initiated 
the proceedings whi.h have .nlm.natedI in 
this appeal. She made an application 
under rule 4 of Order XXXTEI of » « 
Code of Civil Procedure, to set aside the 
e* parte de.ree on the allegations that the 
respondent wai, at the date of the melitu- 
tion of the suit, an infant, that ehe had 
been appointed guardian of hie person and 
property, that the enit instituted against 
him, described a* $ui jurit, was not properly 
loostituted, and that, oonseqnently. the 
ex parte de.ree Bhonld be va.ated and the 
eait restored to be re-tried in accordance 
with law. It was asserted that the re¬ 
spondent was the posthumous son of hie 
father and was born on the 3 let May 
1901. Her sister was appointed guardian 
of his person and property by the District 
Judge of Hnghli on the 30th July 1917 
with the resalt that the period of minority, 
whish would otherwise have terminated on 
the 31st May 1919- was extended up to 
the 31st May 1922. Consequently, on the 
27th November 1919, when the suit against 
the respondent was instituted he was etill 
an infant. The appellant contended that 
the order for the appointment of the 
sister as guardian was inoperative, /ir»f, 
because it bad been made without jurisdic¬ 
tion ; and teeonilu, because it bad been 
irregalarly made without service of the 
requisite notices. Mr. Justice Bankin 
overrated these contentions and granted the 
application, 

Oa the present appeal, the grounds 
urged before Mr. Justice Rankin have 
been reiterated and it has been urged by 
Mr. Ohakravarti that the order was made 
without jurisdiction and that, in any event, 
it was irregularly made. 

It may be stated at once that the Beoond 
ground assigned cannot be entertained in 
the present proceedings. If the order was 
irregalarly made, the proper eource to 
follow was to have it vaeated by the 
Ooart which passed it, as pointed out by 
Mr. Justice Davar in the ease of Xagariat 
Vachrai v. Anandrao Bhai (1), We are, 
consequently, called upon to consider only 
one question, namely, whether the order for 
appointment of guardian waa made without 

(1) 81 B. 690} 9 Bom. L. R. 496. 
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juriidiatioD. Seotion 9 of tbe Guardiaos 
BDd Wards 4ot (1S9U) provides that if 
the application ia with respeot to the 
gnardiaDsbip of tfcu person of tbe minor, 
it may be made to the District Court 
having juriedietion in tbe plase whero the 
minor ordinarily reside”, or to a District Court 
having tcrisdiotion in a pla.o where he 
haB property. In 60 far as the order 
appointed the sister to be guardian cf the 
.person of tbe minor, it has been found 
that, at the date of the appliaaticn, the 
miner did not ordinarily reside within the 
jarisdietion of the Distriot Court at Hugbli. 
Consequently, we may take it that the 
order in that respe.t was made without 
juriediaticD. But this is not eoffisient for 
the purposes of the appellant, betause, 
under sestion 3 of the Indian Majority 
Ast (lb75), tbe period of minority is 
extended from eighteen years to twenty, 
one years, if a guardian has been 

appointed either of the person or of the 
property of tbe infant. Consequently, tbe 
appellant has to eetablibh that the 

order for tbe appointment of tbe sister as 
guardian of the property of tbe minor was 
also made without jnrisdiotioD. 

On this part of the saee, the .ODtention is 
that the miDOr bad no property within the 
jurisdiction of the District Court at Hugbli. 

It is oomeded, however, that tbe father of 
the minor left property within the juriedio- • 
tion cf that Court. The respondent on his 
birth took this property by right of inherit- 
an^e, be.anse it is well established that an 
unborn child is treated as in astual existence 
whenever it is to his benefit so to treat him. 
As was pointed out in Herojn v. Nubokimn 
(2) and Keehob v. kithnu Fioiad (3), 
this is a priDsiple recognised ly Hindu 
L a w. The rule was subsequently affirmed 
by a'Full Betob cf this Court in halt Dos v. 
Krithan Okundta Das (4) and was reoegnised 
by tbe Judicial Committee in tbe «aee of 
Qar.endrornohun Tagore v. Jotendromohun Tagore 
(5.'. We then start with the position that 


(2) 2 Seveptre 238. 
r.a 2’Sevestre 240. 

, 4 ) 2 B. L. H. 103 at p. 121 IF. B.);ll W. R. A.O. 
I ii. 4 Mad Jur 296; 1 Ind. Doc IN. s. £•'9. 

,6 1 A. Sup. Vol 47 at p. 67; IS W. R.359; 
i, R. 377; 2 tuth. P. C. J. ty2; 3 Sur. 1*. C. J 

IP. c.). 


the respondent took by right of inheritance 
tbe eBtate left by hie father, subject no 
doubt to the liability to discharge such 
rfebte, if any, as were legitimately payable 
out of tbe assets left by him. It ic then 
contended, that as, on tbe 20th August 1£01, 
the mother of the infant was appointed 
administratrix to tbe estate left by her 
deceased husband, the properties ceated to 
bo tho properties of the infant within tbe 
meaning of section 3 cf the Indian Majority 
Act. In support of this proposition reliance 
is placed upon section 4 of the Probate and 
Administration Act, which is in these terme: 
The executor or administrator, as tbe caee 
may be, of a deceased person is hie legal 
representative for all purposes, and all tbe 
property of tbe deceased person vests in him 
as snob.” This seotion corresponds to seotion 
I7y of tbe Indian Succession Aot (ldti5), 
which was considered by this Court in the 
ea*e cf B.aja Nath Dey birkar v. Anandamoyi 
Lcsi (6). Mr. Justice Phear pointed out in 
that ease that the executor or administrator 
holds tbe estate of tbe deceased ooly in % 
repmer>taii\e character, and takes ro 
teuboial iLteiest therein. 1 hie view wsa 
affirmed in Rawarotn v. Universal Lije 
Asiwcnce Co. (7) and was subsequently 
adopted by tbe Bombay High Conrt in 
Lallubhai v. Mankutarbai (fc) and by tbe 
Madras High Court in Advtupatti Venkata Bao 
v. Satcmi 1 illat (9). Tbe oaee last mentioned 
pointed out that tbe decisions in Bhaiji 
bhim i r. Administrator*General of Bombay 
(10) and Snrangammal v. Sandammal (11) 
were in reality not opposed to this principle. 
In these casef, tbe question snbstantially in 
oontroversy was as to the right of posses¬ 
sion of the administrator as against the 
person entitled to tucceed to tbe estate 
either under a testamentary instrument, cr 
in tbe ordinary coarse of inheritance when 
the original owner died intestate. 


(61 6 B. L. R 208. 

V7) 7 C. 594; 6 Ind. Jur. 85; 10 C. L. R. i 01, 8 
Iud Deo. (N. 8.; 931. 

(8) 2 B 388; 1 Ind. Dec. {n. 8.) C82 (F. B.). 

(9) 13 Ind. Cas. 795; 22 M. L. J. 228; 11 M. L. T. 
27i (1912, M. VV. 8. 56. 

(10, 23 B. 428; Chitty’s S. C. 0. R. 5S0; 12 Ind. 
9 B. Dec. (n. b i 28i. 

. 82 (ii) 23 M. 216; 9 M. L. J. £38; 8 Ind. Dec, (». s.) 

m . - 
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I am, therefore, doable to bold that the 
remit of the appointment of the mother of the 
respondent as administratrix on the 30th 
August 1901 was to deprive him of his 
interest in the estate of bis father, which be 
had asqnired on his birth on the 31st May 
1901. Consequently, the order for appoint¬ 
ment of bis sister as guardian was made with 
jurisdiction and had the effect of extending 
the period of his minority up to the 31st May 
1922. The suit instituted against him as 
cut juris on the 27th November 1919 was 
thus improperly constituted and the ex parte 
desree made therein ba9 been rightly 
vaaated, 

j. p, Appeal dismissed. 


MADRAS HIGH OOOBT. 

. Civil Appbal No. 270 or 1 918. 

November 5, 1921. 

■Present : — Mr. Justise Spenser and 
Mr, Jastise Ramesam. 

ARULANANDA MU THU and another — 
Plaintiff's Lioal Rkprisnitativis— 
Appellants 
v treat 

-PONNUSAMI alias THAMBAfASAMI 
MANIAGAR and otbiis— 

RmONDINTI. 

Adoption ’—Disqualified proprietor adopting without 
content of Court of Wards, validity of—Madras Regu¬ 
lation (V of . 1804,), s. 25— Majority Act (IX of 1876;, 
i*. 2 (n), 3— "Competent," meaning of— " Capacity," 
meaning of. 

An adoption by a disqualified proprietor whose 
estate is under the Court of Wards and who is above 
18 years of age but under 21 years without the con- 
sant'of the -Coort-of Wards is not invalid under 
ssatiaa'26 -of the Madras Begulation V of 1804 read 
wtU section-2 (a) of the Majority Act. [p. 266, col. 1.] 

$10 word "competent" in section 26 of the 
Madras BBgulation V of 1604 implies legal competency 
while the word ‘capacity" in section 25 of Act IX of 
1876 is wider in meaning and includes legal compe¬ 
tency as well as other ability, [p. 268, col. 1.] 

Appeal against an order of the Court of 
the Subordinate Judge, Ramnad at Madura, 
in Original Suit No. 129 of 1013' dated the 
85th Marsh 1918. 

Messrs, 8. Srinivasa Iyengar and N, 
Srinivataeharya, for the Appellants. 


Messrs. B. Sitarama Bow, A, Krishna- 
steami Aiyir and 8. Mulhiah Idudaliar, 
for the Reapondents. 

JUDGMENT. 

Spencbr, J.—The plaintiff brought this suit 
fora declaration of Lis title to succeed to the 
properties of Ponnusami Maniagar by virtue 
of bia baviDg been adopted by that individual 
and for recovering hia share in the estate. 
The Subordinate Judge dismissed the suit 
holding that, as Ponnusami Maniagar was a 
ward under the Court of Weris at the time 
of the adoption and ae the Court of Wards 
had not aanstioned the alleged adoption, the 
adoption, even if true, would be invalid for 
want of the previous consent of the Court of 
Wards in writing as required by section 2a of 
Regulation V of 1804. 

Seation 25 of Regulation V of 1804 de¬ 
clares: “it shall not be competent for dis¬ 
qualified land-holdere to adopt obildern 
without tbs oonseDt of the Court of Wards 
previoucly bad in writing,” and section 4 of 
that Regulation deolaree: “where minors may 
eoaseed to inheritable property, they shall not 
in any sate be competent to take charge of or 
to administer their own affaire during the 
period of their minority and for the better 
understanding thereof, the duration of 
minority shall, without exceptior, continue 
until the completion cf the eighteenth year 
of age. In 1875, the Indian Majority Act 
waa passed, and it provided under eection 3 
that every minor of whose property the 
superintendence bee been or shall be aaanm- 
ed by any Court of Wa.ds shall be deemed to 
have attained his majority when he shall 
have comp eted hie age of twenty one yea.e 
and not before. Then, the section goes on 
to provide that every other pereon domiciled 
m British India shall be deemed to have 
a Uainedhw majority when he shall have com- 
p eted hie age of eighteen yearaand not before. 
If this stood alone, the conclusion of the 
Subordinate Judge wouJd be perfectly cone.! 

and we ahold have to anprort it FW 
2 (a) of this 

.ODtoined sbsll .Be,I , h , „f . “ 

p.tsoo o m the folio,!./ 

(»am.l,) mmt „, do,„, d.vor.Aod oiw 

of &“££ Z ' 
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age of majority for other persons under 
Aat IX of 18/5, bnt when the Indian Majority 
Aot was p»-sed at a time while Regulation 
V of ISOt was still in forae, its effeat was 
to rane the age of majority f/om IS to 21 for 
miner? whose esta'es were under the adminis¬ 
tration of the Court of Wards for all par- 
poses exaept for those matters referred to 
in seation 2. The result is that, as regards 
questions of marriage, adoption, eta., the 
aapaaity of minors is left nntouibed by the 
Indian Majority Aot, and it is as if the Aat had 
never been passed. . In sueh matters the law 
stands eiaatly as it stood before that pieae 
of legirlation was put on the Statute Book. 
It is argned that the restriation upon adop 
tion aontained in seatioD 25 of the Regulation 
was introduaed not by reason of the age of 
the minor, bnt by reason of the fast that he 
is a disqualified owner ; but when the Aat 
of Majority does not extend the disqualifies- 
tion of persons under the age of 21 to matters 
of marriage, adoption, ete„ the effeat is that 
an adoption made by a person over 18 but 
under 21 without the aonsent of the Court 
of Wards is not invalid by reason of the 
Regulation. The word aompetent’ in the 
Regulation implies legal aoropetenay. The 
word ‘aapaaity’ in the Aat is wider in mean¬ 
ing and insludes legal aompetensy as well as 
other ability. 

Mr. B. Sitarama Row wished us to take the 
view that the saviog elauae appearing ae 
seation 2 of Aat IX of 1&75 governs only 
the general provision in seation 3 as to .8 
years being the age of majority for ordinary 
persons, but not the speaial provision ae to 
minors whose property is under the soperin- 
tendonae of the Court of Wards. I find it 
impossible to make this distinction when the 
words in seation 2 are nothing herein son- 
tained shall afieot.’ herein aontaioed must 
mean aontained in any pars of this Aat. There 
are no apt words whiah may serve to restriat 
the appliaation of seation 2 to one part of the 
Aat while applying it to other portions. 

Some additional points were raised before 
us by the learned Vakil for the appellant as 
to the effeat of the Majority Aat being only 
appliaable to Regulations passed after 1897, 
when the General Clauses Aat de6ned 
"enaatment” and as to the appliaation of the 
Court of Wards Reaolation being only as 
governing the relations between the Court 
of Wards and its wards. Bat it is not 
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nese9s*ry to deal with these points, as on the 
first point the appellant is entitled to 
. suaieed. 

The result must be that the suit whiah was 
dismissed, must be remanded for deiision 
noon the other points arising in the aase. 
We deiide nothing on the question of the 
plaintiff’s age in this issue, or a9 to other 
issues whiah have not been argued bsfore us. 
These questions will be determined by the 
lower Court. 

Costs of the appellant and respondents 
Nos. 1 and 7 will abide the resalt and be 
provided for in the final dearee. The 
appellant is entitled to a refund of Court- 
fees paid by him on bis appeal. 

Rahisam, J.—I agree. 

Assuming that the word "aapaaity" 
should be aonstrued in the Majority Aat 
in its general sense i.e, inherent or 
intrinsia capaaity [Of, OjJen v. Ogden (I), 
Ohetti ( Venugopil) v. Ohelli ( Venugopal) (2)] 
and that restraints on aapaaity may not be 
properly desaribed as want of aapaaity, still 
the extension of the restraint on the aapaaity 
to adopt in seation 25 of the Court of Wards 
Regulation V of 1804 whiah is terminable at 
the age of 18, to the age of 21, by the use of 
the Majority Aat in reading seation 4 of the 
Court of Wards Regulation and applying it 
first to the word minor'and then to "dis¬ 
qualified landholder" amounts to affeatiog the 
aapaaity of the minor. Seation 2 of the Aat 
therefore, applies. 

Other points argued by the learned Vakil 
for the appellant, vie,, (1) that the word 
’enaatment' in seation 3 of the Indian 
Majority Aat do6s not iualude a Regulation 
of the Madras Code; 

(2) that a general law 6uab as the Ma¬ 
jority Act does not affeat a speaial law like 
Regulation V of 1601, and 

(3) that the effeat of seation 25 of the 
Regulation is to make the adoption voidable 
only at toe instanae of the Court of Wards 
and not to make it void, need not, therefore, be 
aonsidered, 

m. c. P. 

j. p. Appeal allowed, 

(I) 11909) P. 77 L. J. P. 34; 97 L. T. 827| 24 
T. L. R K4. 

i2> t i9u9) P- 67: 78 L. J. P. 23; 99 L. T. 885; 53 
6. J. 163; 25 T. L. B. 146. 
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SIND JUDICIAL COMMISSIONER’S 

COURT. 

Civil Son No. 261 op 1918. 

April 18. 1921. 

Freient Mr. K«mp, A. J. 0. 

Fir* op SANTDAS DEVKISHKNDAS- 

Plai stiffs 
rerst/s 

Fibm of NIDHANSING JAVAHARSING 

IKK 0TH»R8— DeP£NI)*NT». 

Contract Act (J? of 187'), *. 73—.Von-deliwry o/ 
good* contracted - Damage t, as.-e>t>nent of. 

In an action for non delivery or non-acceptance 
of goods under a contract of sale, the law does not 
take into account in estimating the damages any¬ 
thing that is accidental as between the plaintiff and 
the defendant, as, for instanco, an intermediate 
contract entered into with a third party for the 
purchase or sale of the goods, [p. 2(57, col. 2.] 

Mr. 6’rtkm^tndaf Lula, tor the Plaintiff. 

Mr. Tahtlram Sdaniram, for Defendants Nos. 
1 and 3. 

Mr. Dipehand Ohandumal, for Defendant 

No. 2. 

JUDGMENT.—The only qnestion in this 
Bait is as to the rate to be aiopted for 
the measure of damages for failure of delivery 
of 50 bales July 1917 eotton. The prastise of 
taking delivery is a matter of aommon 
knowledge. The seller makes * Mati Shari" 
on his buyer and the Utter sende a delivery 
•bit, i. e , a request to the seller to deliver to 
the person named In the abit. 

In the present ease defendants sold to 
plaintiffs who sold to Charatsing Attareing 
who sold to one Jaewantrai. Jaswantrai 
issued the delivery shit No. 300 to his seller 
Obaratsing Attareing, who passed it on to 
the plaintiffs who gave it to the defendants. 
Defendants failed to deliver any aotton. 
Ordinarily, therefore, the damages to the 
plaintiffs is the difference between the 
market rate and the aintraat-rate on the 
due date and not the damages as between 
the market-rate on due date and the rate 
of plaintiff’s aontraat with Oharatsing Attar* 
sing. Plaintiffs have slaimed at a market- 
rate of Rs, 40 per maund. Bnt the defend¬ 
ants alaim that plaintiffs have settled their 
•ontraat with Charatsing at Rs. 37-4 0 per 
maund and the defendants say they should 
not be aompelled to pay plaintiffs more loss 
than they (plaintiffs) have aatually sustained, 
i ,«i the rate for the measure of damages 
should be Rs. 37-7-0 per maund. 


It is not suggested, nor is there anything 
to show, that defendants knew that plaintiffs 
had sold these bales of aotton to Charatsing 
AttarsiDg. Indeed, plaintiffs may have had 
another aontraot of pnrabase for 50 bales 
whiah they oonld, if they had ahosen, have 
appropriated to their eontraat of sale to 
Charatsing Attarsing for all we know. 

Seation 73 of the Contraat Aat lays down 
the mle fer damages for breaah of aontraat, 
The appliaaiion of that rnle 6bowsthat the 
boyer oonld not eharge the eeller with the 
Ires sustained by breaeb of a eontraat between 
the buyer and a third party, aoneequent on 
the sellers’ breaoh of his aontraat with 
the buyer, unless, at the time of contrast 
between buyer and seller, the former’s aontraat 
with the third party was expressly brought 
to the knowledge of the seller. Similarly, 
the defaulting eeller aaDnot claim to take 
advantage of a reduction of his liability 
proeored by the bnyer who has eommitted 
default in his aontraat with a third party. 

The defendants’ aootention on this point 
has been the snbjeet of judicial prononnae- 
ments so far, snab as the leading ease of 
Bodccanachi v. Milburn (1) which was applied 
by the House of Lirds in the resent oase of 
1F»/Iiamf v. Aqius (2). Lord E.ber in the 
former ease answered the argument in the 
following terse and nnmistakeable language:— 
" It is well settled that in an aation for 
non delivery or non aaaeptanae of goods 
onder a aontraat of sale the law does not 
take into asaount in estimating the demages 
anything that is aoaidental as between 
the plaintiff and the defendant, as for 
instanae, an intermediate aontraot entered 
into with a third party for the purabase or 
sale of the goods," This view of the law 
has been quoted with approval in a subsequent 
ease in Eoglai d, oiafer and Co. v. Bo\,U Sr 
Smith (6) and has luither received the sana¬ 
tion of the JndieUl Committee in appeal from 
the Indian (Jourte; Muhammad Habib Ullah 
v. Bird Sr Co. (4), Jamal ?. Uoclla Daieood 

(1) (1887) 18 Q. B. D. 67; 68 L. J. Q. B. 202; 66 
L. T. 694, 86 W. H. 241; 6 Asp. M. O. 100. 

(2) (1914) A. C. 610, 83 L. J. K. B. 716; 110 L. 
T. 866; 19 Com, Cas. 200; 68 S. J. 877; 30 T. L. B. 
361. 

(3) (1920) 2 K. B. 11; 39 L. J. K. B. 401; 122 L, 
T. 6 1; 26 Com. f'as. 140; 86 T. L. R. 132. 

■4. (1921. 37 T L. B. 405; 63 Ind. Oas. 689; 43 A- 
267; 14 L. W. 860 (P. 0.). 
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Sons and Oo. (o). In this reipeat therefore, 
the priosiple to be applied i9 the same ia 
India as in England. 

If, therefore, the defaulting seller iannot 
take advantage of a aootraat redating his 
liability between bis buyer and a third party, 
it is a fair deduation that be oaDnat equally 
take advantage of a settlement effeited 
between bis buyer und the third party whiah 
has the effest of reduoing the damages 
whiah the buyer bas sustained through 
breaah by the seller of his aontrast with 
him. So in this ease, the fast that plaintiffs 
settled their aontrast with Oharatiing Attar- 
sing at Rs. 37*4 0 affords the defendants no 
giound for aoutending that the measure of 
the damages due by them to the plaintiffs 
should also be salaulated at that rate and 
not at the market-rate of the due dale. 

Nor was this the sate of the sale of a 
speaiBa artisle whish was the snbjesUmatter 
of both the sale and the sub-sale. I am, 
therefore, of opinion tbs defendants are not 
entitled to the rate of Rs. 37*4-0 for the 
measure cf the damages payable by them 
to the plaintiffs. 

Mr. Fatehahand admits the rate for July 
17 was Rs. 40 I, therefore, allow damages at 
that rate. 

(The learned Additional Judiaial Oommis- 
aioner then deareed the tla : m.) 


j. p. 

Claim decreed. 

(5) 31 Ind.Cas. 949; 18 Bore. L. B. 315| 20 C. W. 
N. 10'.; 30 M. L. J. 73; 14 A. L. J. 89; 19 M. L. T. 
80; 3 L. W. 191; 23 0. L. .1. 137: (1910) I M. W. N. 
70; 4< 0. 413; 9 Bur. L T. 8; 43 l. A. 0 (P. C.). 
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CALCUTTA HIGH COURT. 
Repikince dndir Court Fibs Acr in 
appeil prom Appellate Decree No. 174 
op 1921. 

May 16,1921. 

Present :—Justios Sir Asutosh Mookerjee, Kr. 
SA1LENDRA NATH MlTRA —Appellant— 

Respondint 

versus 

RAM OHARAN PAL and others. 

Court Fee, Art (l'll oj 1870; ... 7, (*', el. (c)- 
Snits Valuation Act (VII ol iS87), *. 8— Court.fee- 
payable in suit /or specific performance of contract to 
i/rant lease — Principle, . 

In order to determine the jurisdiction and the 
Court-fo" payable in a suit for specific performance 
of a contract to grant a lease the suit must be first 
valued for payment of Court-fees in accordance with 
the rule embodied iti section 7, sub-section ,(x), 
clause (c) of the Court Fees Act; then the value so 
determined for computation of Cmirt-foes should bo 
adopted a* the value for purposes of jurisdiction, 
[p. *69, col. 2 ] 

The right construction of section 8 of the Suits 
Valuation Act is, that the valuation for the purposes 
of jurisdiction should, in the cases mentioned there, 
follow and be the same as the valuation for Court, 
fees. (p. 16 ^ col. 2] 

The valuation for assessment of Court-fees 
controls the valuation for purposes of jurisdiction, 
[p 269, col 2 ] 

Reference under the Court Fee* Act in 
appeal from appellate decree against the 
detree of the Diitritt Judge, Midnapur, 
dated the 4th Ottober 1920, affirming that 
of the Subordinate Judge, Midnapur, dated 
the 23rd September 1916, 

Babu BaranQ$iba$i Mooher ee, for the 
Appellant. 

B*bu Ram Oharan \litra,l)r the Govern¬ 
ment. 

JUDGMENT.—This is a Referecoe under 
section 5 cf the Court Fees Act, in an 
appeal from an appellate deiree whith arises 
out of a suit for spetifii performance of a 
contrast to grant a base. The suit, whith 
was instituted on the 27th August 1915 in 
the Court of the Subordinate Judge of Midoa- 
pur, was valued at Rs. 1,200 for the purpose 
of determining the jurisdiction and at Rj. 3* 
for the purpose of payment of Court fee. The 
•laim was deoreed iD tho Court of first 
inataDoe and the first defendant was direated 
to exeaota in favour of the plaintiffs a lease 
for the deputed hnd on a fixed rental of 
Rs 3 1. Oa appeal to the Distriat Judge, 
the decision of the primary Court was 
reversed on the 17th January 191s and the 
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suit was dismissed. On second appeal to 
this Coort, tbe desree of the Diatrisfc Judge 
wa9 Bet aside aod tbe ease was remanded for 
re-trial. After remand, tbe District Judge 
re beard the appeal and affirmed tbe desree 
of tbe Court of first instance. Against tbia 
desree a eesoDd appeal bae been preferred to 
this Oourt. The appeal baa been valcei at 
Re. 32, whish is the amount of rent annually 
payable for tbe sontraet of tenansy sought to 
be spesifisally enforsed. This valuation was 
baaed on section 7, sub-section (x), oh use 
(c) of tbe Court Fees Ast. Objection wee 
taken by tbe Stamp Reporter to the valuation 
on the ground that, under section 8 of tbe 
Saits Valuation Ast, tbe Court-fee was 
payable on tbe value of the appeal as 
stated for purposes of juriedietioo. As 
this view was controverted on behalf of tbe 
appellant, tbe matter was placed before the 
Taxing Officer, wbo referred tbe qaeetion 
to the Chief Justice, as it wa», in hie 
opinion, one of general importance. Tbe 
determination of tbe point in sontroveray 
depends upon tbe true construction of 
section 7, eub-eeotion (*), clause (c) of the 
Cjnrt Fees Ast and section b of the Suits 
Valuation Act. 

Section 7, tub section (*), danse (c) of tbe 
Court Fees Act provides that tbe amoant 
of fee payable in a suit for specific per* 
fprmance of a contract of lease shall be 
computed according to the aggregate amount 
of the fina or premium, if any, and of the 
rent agreed to be paid during tbe first year 
of the term. Sestion 8 of the Suite Valuation 
Alt provides that where, in enits other than 
those referred to in the Court Fees Ask, 
1870, lection 7, paragraphs V, VI, IX and 
paragraph X, clause (d), Court-fees are 
payable ad valore,n under the Court Fees Act, 
1870, tbe valae ac determiaable for tbe 
computation of Oourt fees and the value for 
purposes of jurisdiction shall be tbe same. 
The view taken by the Stamp Rsporter is 
•bat, as the anit has been valued for purposes 
of- jurisdiction at R I. 1,200, the value as 
determinable for v’be computation of 
Court-fees must also be deemed to be 
Bj. 1,200. I am of opinion that this position 
•annot ba supported, as it ignores the 
provision in sestion? of tbe Court Fees Act 
waich^ fo brought into conQiet with the 
provision in section 8 of the Suita Valuation 
If the coDitructbn put upon section 


8 of the Suits Valuation Act, namely, that 
the valuation for purposes of jurisdiction is 
to be determined by tbs market-value of the 
property and that valuation is to be taken 
for the purposes cf payment of Coart fees, 
were correct, tbe effect would be to nullify 
the provisions of seotion 7 of the Court Fees 
Act. The right soustraction of sestion 8 
of the Suits Valuation Ast is that the 
valuation for the purposes of jnrisdistion 
should, in the sales mentioned there, follow 
and be the same as the valuation for 

Court-fees. This view is supported by tbe 
decision in Hari 8anker Dutt v. Kali 

Kumar Patra (1), whish approved tbe 

earlier cases of Bai Varunda Lakshmi v. 
Bat Manegavri (a) aDd Velu Qoundan v. 

Kumoravelu Qoundan (3). The procedure to 
ba adopted, in cases of this character is obvious; 
first value the snit for payment of Oonrt.feei 
in accordance with the rnle embodied in 
section 7, sab-section (.c), slause (e) of tbe 
Oonrt Fees Act; then adopt the value so 
determined for tbe compulation of Oonrt-fee 3 
as the value for purposes of jnrisdistion. 
There is a manifest danger of. conflict 
between the provisions of the two Statutes 
if the process is reversed; in other wortfi, 
the substance of the matter is that the 
valuation for assecement of . CourMeea 
controls the valuation for purposes of 
jnriedistion. I hold accordingly that, in tbe 
preient cate, the value for the purpose of 
payment of Court-fees was correctly assessed 
at Rs. 32 nndsr sestion 7 of the Court Fees 
Ast and that the value for the purpose of 
jurisdiction ic, consequently, only B 8 . 32 
under section 8 of the Snite Valnalion Ast. 
This no doubt leads to the oonslusion that 
tbe suit was not instituted in the Oonrt of 
the lowest grade competent to try it, i n 
contravention of section 15 of the Civil 
Procedure Code : but section 11 of the Suita 
Valuation Act affords the plaintiffs' adequate- 
protection : sse also Nidhi Lai v. Hathar 
Hutain (1) and Mttra ktondal v. Hari Mohan 
Mulhc<i (51. In my opinion, the mamorandnm 
of appeal bears the requisite amount of 

(1) 32 O. 731; 9 O. W. N. 690. 

( 2 ) 18 B. 207; 9Ind. Deo. (n. g ) 646. 

(3) 20 M. 289| 7 M. L. J. 30, 7 Ind. Deo. (*. *5 

2C6. ' 

^(4) 7 A, 230; A. W, N. (1886) 1, 4 Ind. Dec, (js.t.j 

15) 17 0. 165, 8 lad, Deo. (s.e.) gig, 
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Coart fees and most, if otherwise in order, 
be registered. 

K. N. 

Appeal ordered 
to be registered. 


L4HORE HIGH COURT. 

Civil Revision Petition No. 363 of 1921, 
November )8, 1921. 

Preterit :—Mr. Justice Chevis. 

KH AIR ATI— Pl.imiff— 
Petitioner 
vertut 

UMAR DIN— Defendant— 

R*8PONOENT. 

' Limitation Act (IX o) lfcOS ) t *8. 3, K, Sch. /, Art. 164 
—Civil Procedure Code (Act V ot IbOS), *51— 
Application to set anidc ex parte decree—Extension oj 
time—Inherent power. 

Section 5 of the Limitation Act is not applicable 
to an application to set aside an ex parte decree. 

Section 161 of the Civil Procedure Code must not 
be used to defeat the imperative provisions of section 
3 of the Limitation Act 

Sonubai Baburao y Shiva iirao.Knshnarao, 60 Ind. 
Cas. U19; 45 B, 646; 23 Bom. L. tt. HO, dissented 
from. 

Petition, under section 44 of Act IX of 
1919, for revision of the order of the District 
Judge, Hosbiarpur, dated the 1st February 
1921, reversing that of the Muneif, Second 
Class, Hoehiarpur, dated the 23rd November 

1923. - 

. Sheikh Niat Muhammad t for the Petitioner. 
Mr. Qhulam Ra$ul t for the Respondent. 

JUDGMENT.—This i« an application by 
Kbairati for revision of the order of the 
District Judge of Hosbiarpur. The facts are 
as follows:- The petitioner lodged a suit 
p.gr inet the respondent &od the latter was 


served in jail. Tbe eait was decreed ez parte on* 
the 19th of November 1919. The respondent 
was released from jail on the 14th of May 
1920 and be 6)ed an application for setting 
aside the ez parte decree on tbe l5thofJune 
19*0. Tbe first Conrt rightly held that no- 
extension cf tbe period of 30 days allowed by 
Article 164 of tbe Schedule to tbe Limitation 
Act could be granted, and dismissed tbe 
application as time-barrad. Tbe learned. 
District Judge, qncting Maharaj Norain v. 
Par.* i (1), held that tbe provisions of settion 
5 of tbe Limitation Act eonld be applied and 
that the application for setting aside the 
ez parte decree having been lodged within 
30 days of the respondent's release from jail 
shoold be regarded as within time. Tbe. 
District Jndge, therefore, set aside the ez parte 
detree and remanded the ease for re- 
detieioo. 

Tbe ruling qnoted by the learned Distritt 
Jndge is no authority for tbe view adopted 
by him, This roling merely lays down that 
settion 5 of tbe Limitation Att may be* 
applied in oases where an appeal has been 
lodged after the period of limitation for 
appeal has expired. This, of toarse, is 

oorrett, for settion 5 applies to appeals. It 
also applies to applications for a review of 
judgment or for leave to appeal or any other 
applitatioD to whith the settion may be made 
applicable by an enactment or role for tbe 
time beiog in forte. But, in tbe Punjab at 
least, this section bas not been made appli¬ 
cable to applications onder Article 164 of the 
Schedule to tbe Limitation Act, and tbe 
Maneif was quite right in refusing to allow 
any extension of time. Counsel for tbe re¬ 
spondent refers me to Sonulai Baburao Vi* 
Shizajirao Kriihnarao (2), which lays down 
that tbe Court bas inherent power to 
re-open oases under settion 151 of tbe Civil 
Protedore Code. With all respett to tbia 
roling, I prefer to follow tbe rulings of this 
Court *bioh dearly lay down that section 15l 
must Dot be used to defeat tbe imperative 
provisions of section 3 of the Limitation Ait,' 
This section lays down that suits, appeals and 
applications preferred after the presented 
period of limitation shall be dismissed. 


(1) U%RL. R K0I;21 P. E. 1964. 

(2) 60 Ind, Oas. 919; 46 B. 618; 28 Bom. L. B. lWi 
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Id the present ease tbe period of limitation 
prescribed expired before the application was 
made and tbe applieation is time-barred and 
mast, therefore, be dismissed, no extension 
of time being allowable, as seotion 5 is not 
appiitable, ■ 

• • r , 

Finally, Counsel for tbe respondent nrges 
that this Court should not interfere in revi¬ 
sion in tases where tbe time-barred applieation 
has wrongly beeD held to be within time ; bat 
tbe present ease is one in whieh the District 
Judge baa wrongly upset a eorreet decision 
of the First Court dismissing tbe applieation 
as time barred. It is not a ease in whieh a 
mistake -as to limitation has been made 
by the Court, of first instanes. Farther, 

I note that the petitioner, according to the 
Btatements in his own application, was re¬ 
leased from jail on the I4tb of May IS20 and 
that the applieation 'for setting aside tbe 
ez parte decree was not presented till tbe 
15th of Jane 1920, so that it eaanot be said 
that the application was presented even 
within 30 days from hie release from 
jail. 

I aecept this application for revicion and, 
•atting aside the order of the District Judge, 

I restore the order of the first Oonrt dismiss¬ 
ing the application as barred by time. The 
respondent will pay costs both in this Court 
and in tbe Court of tbe District Judge. 


z. K. 


Application accepted . 


MADRAS HIGH COURT. 

Appeal iC.icfcT Oni'ER No. 177 of 1920, 
September i4, 1921. 

Preient:— Sir William Ayling.KT., Offg. 

Chief Jostioe, and Mr. Jnstioe Odgers. 
GONTU APPIREDDI—APPELL4RT 

term 

GONTU OB1NNA APPIREDDI amp others 

— ResPONI ENTS. 

Provincial Insolvency Act (Yof 1920J, ss. 7, 27 (1) 
and ! 3— Petition by creditor for adjudication and 
cancellation of transjers- Order cancelling sales by 
insolvent , legality oj. 

• 

On a petition under section 7 of the Provincial 
Insolvency Act, IKO, for adjudication in insolvency, 
it is not competent to the t ourt by the s*»mc order 
adjudicating the debtor an insolvent to order cancel¬ 
lation of sa)e« made by the insolvent immediately 
prior to tbe application, )t is for the Receiver to take 
action for the cancellation of the alienations under 
section M of the Act and not for the Court to do so 
on a petition for adjudication, [p 272, col. I ] 

Hemraj Champa Lall v. Rarnkishen Ram t 38 Ind. 
Cas. 269; 2 P. L J 101 at p. 107; 1 P. L, W. 732; 
(1PI7) Pat 8 ?, followed. 

KhushholirQin v. Bholar Mai , 28 Ind. Cua, 578* 
-37 A. 252; «3 A* L, J. *7i\ distinguished, 

j 

Appeal against tbe order of tbe District 
Oonrt, Guntur, dated 13th March 1920, 
in insolvency Petition No. 1 of 1919. 

I 

Mr. V, Ramadcei, for the Appellant. 

Mr. N.Rama Rao,toi tbe Respondents. 

JUDGMENT.—In this case two creditors 
of oDe Cbindavaram Ramaya and of his three 
undivided sons, (respondents Nos. 1 to 4) 
petitioned (i) that they might be declared 
insolvents, (»'«) that certain alienations 
made by respondents Noe. 1 to 4 in favour of 
the 5th respondent might be declared invalid 
and cancelled. The alienations took place 
about a month before the presentation 
of tbe petition which is dated 20th 
December 19,8. The learned District 
Jndge heard tbe petition on 19th March 
19z0 and, in the same order, not only 
adjudicated respondents Nos. 1 to 4 insolvents 
but declared the sale deeds which witnessed 
the alienations eaneelled. The aat of 
insolvency alleged and proved against the 
respondents Nop. 1 to 4 was these alieuatiooN 
coder section 6 {b> 0 f the Provincial 
Insolvency Act (V of 1*2 ) »*. thsy 
were held to be transfers' with intent tq 
defraud or delay ereditors. The petitioq 
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was presented under eeetion 7 and the 
debtors were adjudicated under eection 27 

(1) which rune tbu9: “If the Court does 
not dismiss the petition it shall make an 
order for adjudication/’ There is, o? course, 
no doubt that the learned District Judge 
wa3 justified in making the order of 
adjudication but the question is, was he 
right in goiDg further and ordering the 
canaellation of the sale-deeds in the same 
order. He apparently held a detailed 
enquiry to which the vendor was a party; 
whereas one would ordinarily eipect 
that ■! a much more summary procedure 
would, in the first instance, meet the case. 
The question is governed by section 53 
of the Act which provides that “suoh 
transfers as are therein specified shall be 
voidable as against the Receiver and may 
be annulled by the Court. ’ The section 
certainly contemplates action by the 
Receiver. It is true that at the time the 
order for cancellation waB made the 
Receiver bad not been appointed, but he 
was appointed later on the same day. 
In Hemra) Champa Lall v. Ramkiihen Bam 
(1) it was held that until the Receiver 
refuses or declines to act no one else can 
do so, because be is the person to set, the 
proceeding under section 36 (now seotion 53) 
in motion. 

We are inclined to respectfully adopt 
this deoision. The other oases cited oan be 
shortly dealt with. In Eauleihar Ram v. 
Bhavan Proud (2) the Allahabad High Court 
held that a proceeding to set aside a 
transfer should be taken in the name of 
the Receiver, and that no proceeding 
should have been commenced (by the 
creditors) until after the appointment of 
a Receiver. It may well be that, when 
the Receiver fails to move in the matter, 
a creditor may do 60 , Vikha Mai v. Marwar 
Bank Limited (3). Even there the Court 
held that, in a oase of fraudulent preference, 
the Receiver should either apply or be 
a party to the application. The decision 
in Khushhaliram v. Bholar Mai (4), does 


not deal with ths question at all but 
simply with the jurisdiction of au Insolvency 
Court. There the Judge had referred a 
creditor alleging a fictitious mortgage to 
a suit instead of enquiring into the question 
himself as the Court held he was bound 
to do. It does not appear whether or 
not a Reeeiver had been appointed ' in 
that case. Section 4 of the Aot which 
wa9 quoted for the respondents is inserted 
for the purpose of patting an end to the 
conflict of decisions as to whether pro* 
cesdings in the Iosolvenoy Court constitute 
ret ;udicata or not. 

It appears to us that what authority 
there is all points one way, tie., that it 
is for the Receiver to take action under 
section bi and not for the Court to do 
so on a petition for adjudication. We, 
accordingly, set aside that part of the 
District Judge’s order which relates to the 
cancellation of the sale deeds to the 5th 
respondent. 

No costs in this Court. ; 

M. C. P. 


Appeal partly alloxed. 


(L) 38 Ind. Cas. 309; 2 P. L. J. 101 at p. 107; 1 
P. L. W. 732; (1917) Pat. 393. 

(2) 42 Ind. Cas. 840. 

(3) 62 lud. Cas. 18S; 151 P. E 1919. 

(i) 28 fci, Cas. 57*, 37 A. 252; 13 A. L. J. 2J0 
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OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Exccurio* of Dicbii Appeal No. 32 of 1921, 
October 19, 1921. 

Pretent:— Mr. Danish, J. C. 
1LAHIRAZA KHAN— Defendant— 
Appellant 
versui 

Muiammat TAIBA BEGAM— Plaintiff 

—RESPONDENT. 

Compromise decree—Time fired for Compliance- 
Extension of time—Dectce and compromise bearing 
different dates—Time, when begins to run. 

Where a compromise-decree fixes a period of time 
for the payment of a sum of* money under it that 
period cannot bo extended on the ground of the 
Courts being closed on tho day fixed for payment 
when'it was not necessary under the compromise 
that the money should be paid into Court. 

A compromise becomes operative when it is em¬ 
bodied* in • a decree, and if it fixes any time for 
the. doing of any act, the time begins to run not 
from the date of the compromise, but from the date 
of the decreo. . 

Appeal against an order of the Distriit 
Judge, Fyzibad, dated the 12th May 1921 1 , 
confirming an order of the Mnneif, Fjzabad, 
dated the 12th Maroh 192!. 

MA Wati Haian, for the Appellant. 

Mr. Niamatullah, for the Raipondent. 
JUDGMENT.—The sole question in this 
appeal ie, whether the appellant complied with 
the terms of a compromise-decree. The 
compromise in question was fifed on 19th 
August 1920 but wae not eigoed by the 
last of the parties till just before the 
end of August and was not embodied 
io the degree in the suit until 31st August. 
By the •ompromise it was .agreed that the 
appellant should pay a sum of Rs. 25 com- 
penuation to the plaintiff within four months 
from to day The sam was not aotually 
paid until 4tb January 1921. The Courts 
were dosed on January 1st and 2nd but 
opened on the 3rd. Two points were argued 
in the Court below 

(1) Whether the four months should be 
•ounted from 19th August or from 31st 
August. 

(2) Whether, if the latter aontention is 
•arrest, the appellant sufficiently somplied, 
with the desree by tendering the money' on 
3rd January though he did not actually pay 
it till next day. • 

’ T . t8 fc*™* Diatriot Judge has found 
WMosl. th».appellant on both points, In! 
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this Coort a further point hae been argaed 
on behalf of the respondent, namely, that 
even if the four months be counted from 
August the 31st the appellant was not entitl¬ 
ed to any extension of time on aaiount of 
the Courts being dosed on that day. It 
appears to me that this contention must 
prevail. It is (encoded that, neither section 
5 of the Limitation Act, nor section 10 of 
the General Clauses Act, applies and no law 
has been shown or suggested (apart from a. 
genera] suggestion that it would he 
equitable) by which such an extension can. 
be claimed, It was not even necessary 
nnder the compromise that the money 
should be paid into Oonrt. The appellant 
might have paid it to the opposite party 
direct and certified it to the Court afterwards. 
On the question of the date from which 
the four months should be oounted 1 am 
disposed to agree with the appellant. It 
seems to me that the compromise only 
became operative when it was embodied 
in the decree, and that the word " to-day ”• 
must be oonetrued as referring to the day 
on whioh it became actually effective. But 
on (he ground already discussed, I consider 
that the decision of the learned Judge was' 
correct and I accordingly dismiss the appeal. 
As the point now pressed wbb not urged io 
the Court below, I make no order as to cost! 
of this appeal. 

N. b. ! 

Appeal ditmitied. 
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—"Contentious nut," meaning of—Suit originally con. 
tentious, ij ccaset to be contcntioubecause it is Comoro, 
mised . 

A consent-decree falls within the scope of the 
rule of lis pendens enunciated in section 52 of the 
Transfer of Property Act. [p. 277, col. I.] 

One acquiring interest pendente life in a proceed- 
mg which is lie pendent is hound by the decree 
without regard to its form, or whether it is erroneous, 
and it is immaterial that the relief granted in the 
suit is the result of agreement or compromise, 
except where it is the result of fraud or collusion 
between the parties, [p. 277, col. 2 ] 

In order to determine whether a suit is conteu- 
tious within the meaning of section 52 of the Trans- 
fer of Property Act, the Court has to consider 
whether it is contentious in its origin and nature. 
The expression “contentious suit” must be held to bo 
used in contradistinction to a collusive suit in which 
there is no contest, [p. >7B, col. 1.] 

If a suit is not collusive, it cannot be maintained 
that, though originally contentious, it ceases to be 
contentious because it is compromised by the act 
of the parties [p 27 b, col. I,J 
A decree is uone-tho-less a decree ns defined by 
the Code of Civil Procedure, because it is based on 
a compromise and the legal effects of the decree 
contemplated by Order XXIII, rule Civil Pro- 
ceduro Code, do not differ from the legal effects of 
a docree where the suit has been fought to the end. 
[p. 277, col. J.] 

Appeal against a desree of the Subordinate 
Judge, Bankura, dated the 30th April, 1915, 

Mr. N. Sartcar, Dr. Jadu Nath Kanjilal, 
Babas Goptndra Nath Das and Rama Prosad 
Muoker ee, for the Appellant. 

Babne Bepin Behary Qhote, Sib Ohandra 
Dalit, Ban ■'in Ohandra Muhhenee and t an- 
thanan Qhote, for the Respondents. 


28th January 1908. They tontended that 
the security held by them, tboogh snbse. 
quent in point of time, bad priority over the 
mortgage in snit, by the applieation of the 
doitrines of subrogation and lit psndtni. The 
Subordinate Judge held that these defend, 
ants were entitled to the benefit of the rule 
of Its pendens, but that the principle of enbro- 
gation wae of no avail. Id this view, the 
Subordinate Judge has granted the plaintiff 
a mortgage-decree, subject to the mortgage 
in favour of the Rathi and the Dutt defend- 
ants to the extent of Re. 7l,C0Oonly, Oo 
the present appeal the plaintiff has contend- 
ed that the rule of lis pendent is of no 
assietanee to the defendants, who have not 
only sontroverted this argoment but have 
also assailed the opinion expreseed by the 
Subordinate Jndge as to the inapplicability 
of the principle of subrogation. To elnsidate 
the questions in controversy, it is neaes6ary 
to explain the eiraometanies whish led np 
to the mortgage set op by the Rathi and the 
Dott defendants. 

The Raipur Zemindari, whish is the subject- 
matter of both the mortgagee, originally 
belonged to one Harihar Singh whose name 
appears in the following genealopioal table; 
it is alleged to have been an impartible Raj 
governed by the role of primogeniture 
aaaording to the anatom of the toontry and 
the usage of the family: 

llARIilAtt Sl^GU, 
died 849 


JUDGMENT. 

Mookirjii, J,—This is an appeal by the 
plaintiff in a suit to enforoe a mortgage- 
seanrity, executed in bis favour on the 14th 
September 1906, by the first defendant, Raja 
Balabhadra Singh Deb, in respect of what 
is known as tbe Raipur Zemindary. Besides 
the mortgagor, 85 other persons were made 
parties to the suit in the Court below, on 
the allegation that they were subsequent 
encumbrancers. They filed twelve separate 
written statements and raised numerous 
questions whish were embodiel in foarteen 
issues. We are now sonserned with only one 
set of defendants, namely, defendants Nos. 8 
to 19, who have been described in these pro- 
eeedinga as tbe Ratfais and the Datts. They 
set up a mortgage for Rs. 75,000 exesated 
by the first defendant in theirlfavour on tbe 


_I_ 

r. i t 

. Judra Singh, Lai Singh Mohar Singh 
died >8; 6, | 

[ First wife Ujjal- JJalabhadia 
kuinori, died '587, SiDgh, 

Second wife 
Nilkumari, died 1905. 


_(_ 

«' 1 
Basil:, Badbasyaui, 

Harihar Singh died in 1849, leaving three 
sons, Indra Singh, Lai Singh and Mohar 
Singh. Indra Singh, as the eldest, suaaeeded 
to tbe baj, while his two brothers received 
maintenance. India Singh died in iS-'5, 
leaving him surviving his two widows and 
two brothers. Tbe firet widow, Ujjalkumari, 
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died in 1867 and the eeaond widow in 1905 
after the death of both Lai Singh and 
Mobar Singh, On the 12th January 1905, 
shortly after the death of Nilkumari, 
Balabhadra Singh instituted a suit (Soit No. 
10 of 1905) for deslaration of his title to the 
Bsipar Zemiodari and for recovery of posses- 
sion thereof from various persons including 
the Rithis and the Datts, who, he alleged, 
were wrongfully in oasnpation under titles 
ereated by Nilkomari. The Rithis and the 
Datts resisted the elaim on the allegation that 
they bad aiqoired an indefenible title, first by 
pnnhase at a sale held on the 20th January 
1891 in exeeution of a desree, on a mortgage 
granted on the 22od April 1885 to one Tara- 
•hand Pal by Nilkomari and Mobar Singh, 
and then again by a pnrohaee on the 20 th 
January 1892 i n exeontion of a prior mort- 
gage tikeo by one Kihetranath Mabapatra 
from the same mortgagors, The order-sheet 

ID thftt flntf. nrkt«k L.. I_ • t • 


•eedinga were mash prolonged and the heir- 
did not aoDslade till the 6 th Marah 


ing 


w that suit, whish has been received in 
evidonie in this litigation, makes it 
abundantly alear that the snit was sontentioue 
and was astiyely proeeented by both aides 
dnnng many months. When the issues had 
been framed, the suit was, after the usual 
adjournments, set down for trial on the 18th 
January 19u8; on that date, on the appli- 
sation of both parties, time was allowed to 
them till the 17th January to eompromiBe. 
un tbe date so fixed, it was resorded that 
e oase had not been sompromised, and 
IQB trial sommensed. The hearing proaeed- 
ea from day to day till the 2drd January 
wnen the sase was adjourned in view of 

5ft,u. ° f aom P ron i'Be. ” Ultimately, on the 
JBth January 1908, a tulemma (petition 

, .““Promise) was filed on behalf of the 

j‘V n )! fE Balabhadra Singh and the Rathi 

}, , e defendants as also an added 

g !k daDt . B . rajalal Dq «- The Court assept- 
ea the petition of oompromiee, but eould 

jot forthwith make a desree on the basis 
ereof, as there were other defendants 
who had not sompromised Tbe sase was 
••ordingly dirested to proseed against the 

MrnsiiiiB*. J i » > 


1908, when judgment was reserved. On the 
31st Marah 1908 jadgmeot was delivered, 
and the suit was desreed, "partly in terms 
of sulemma and partly on sontest,” The 
desree thu9 made gave effest to the 
aompromise embodied m the petition 
promoted on behalf of the plaintiff and the 
Rvthi and the Datt defendants on the 
28th January 1908, The desree resites 
the terms of the oompromise whish now 
require examination. 

Toe purport of the sompromise was that 
the Rathi and the Dutt defendants 
relinquished in favour of the plaintiff 
whatever interest they had aaquired in the 
Raipur Zimindari, for a aonsideration of 
Rs. 71,000 whish was assured by a mortgage 
of the Zsmindari, as the plaintiff was unable 
to pay the amount in sash. The petition of 
oompromise resites that this mortgage- 
bond had been exesuted on the same date 
to sesure a sum of Rs. 75,000, made up of 
the aforesaid sum of Rs. 71,000 and an 
additional sash payment of R 9 . 4,000. There 
is no room for sontroversy that the sompromise 
and the mortgage sonstituted one entire and 
indivisible transaation and that when the 
desree of the Court, made on the 31st Mareh 
1908, give effest to the oompromise, it 
validated the whole sontrast between the 
parties inolusive of the mortgage. To take 
any other view would be to aasrifisieubstanie 
to form and to disintegrate vital elements of 
the transaatioa whish eould not, in the 
contemplation of the parties, have ever baen 
regarded ae other than inseparable in 
eharaoter. The question thus emerges for 
sonsideration, whether the mortgage in snit 
exesuted on the 14th September 190o‘ after 
the institution on the 12 th January laufi 

i 8 a ;i, No ; 1 ° of ; 9J6 «» 

the title to the hypothesated property, is 
affe.ted, by virtue of the rule of l» P endJ, t b y 
the soosent-deoree in the title suit dated ibl 
31., M„.h 1908, whi.h in.orporatad^.ni 

nanii 4 a al. _ « "till 


pn • •- J , i>h atuoe vUtJ 19 1BI 1U4TI 

remaining defendants. Ou tbe 30th January, gave effest to tbe mortgage of thl 00 , 
sulenama was filed on behalf of the Janaary 19J8, The Subordlnat judged 

A FI I V A F fl f ^ 1 fl ^ m a rt ^1 a m a ^ ^ 1 
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Paintiff and another defendant and was 
ssepted. The trial proseeded as against 
e other defendants who utilised, a« appears 
° m «• o^er of tbe 14tb Febrnary 


answered this question against the plaintSf 


1908 a - 0 ***° rJoroary a ne rule or its pmdent is ennn• 

Bath, lid d ( ?°T 18 i >P8?,0U8ly fi,ed by the fleation 52 01 tl >e Transfer of ProMrVv aI ® 
Md lh ® Datt defendants. The pro- the following terme iJ W ly ,Q 
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" Dorirg the active prosecution in any 
Court bavirg authority in Britiph India, cr 
established fceycrd the limits cf British India 
by the Governor General in Council, cf a 
•ontenticns sait or proceeding in wbioh any 
right to immoveable property is directly and 
6peoi6ially in question, tho property cannot 
be transferred or otherwise dealt with by 
any parly to the sait or proceeding, eo as to 
affect the rights cf any other party theieto 
under any decree or order wb'ch may be 
made therein, except ocder the authority of the 
Court and on euoh terms as it may 
impose.*’ 

The decicion of the Jcdioial Committee in 
Faiyat Emain v. Mimhi Frog barain (1) 
shows that, in order to determine whether a 
suit is ccDt6Dticus within tho meaning of this 
section, we have to consider whether it is 
contentious in its (rigin and nature. The 
expression “contentious suit ” mu6t tten be 
held to he cred in contradistinction to a 
collusive suit in which there is no contest, 
a suit of the nature described by Lord 
Brougham in BonJon v. Becher (2). 

“ A eeDlence ie a judicial determination cf 
a cause agitated between real parties, open 
which a real interest has been settled. In 
erder to make a feotence there must be a 
real interest, a real argument, a real prose- 
lotion, a real defence, a real decision. Of 
all these requisites not one takes place in 
the case of a fraudulent and collusive 
euit; there is no Judge, bat a person 
invested with the er6igue cf a jcdioial 
offiee, ie misemployed in listening to a 
editions cause proposed to him; there is 
no party litigating, there ;s no parly 
defendant, no real interest brought into ques¬ 
tion.” 

if a suit ie nGt collusive, it cannot be 
maintained that, though originally conten¬ 
tious, it ceases to be contentious because 
ifc ie compromised by the act of 
the parties. This view is supported by 
the decision of a Fall BeDoh of the 
Madras High Court in Anr.amalai C'r.etliar v, 
Malayandi Appcya Satk (3), where it was 

(I) 34 I. A. 102; 9 Bum. L. U. 6.*6: 11 C. \Y\ N. 561; 
X A. L. j. 344; 5 C. L. J. 56 3 ; 17 M. L. J. 2(3; 29 A. 
319 (P. C.). 

(2 1 (5) 3 Cl. A: F. 479; 9 Bligh '.\\ s ) 532; 6 £. 
R. 1517 

(:<i 29 M. 4i6; 1 M. L. T. 115; 16 M. L. J. 372 
IF. B.). 
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rolsd that the doctrine of lit pondim as 
embodied in section 52 of the Transfer of 
Properly Act applies to traDsfors effected 
daring the pendency of a contentious suit cr 
proceeding, even when such suit or proceeding 
is subsequently compromised, and a decree 
is passed in pursuance of suoh compromise 
not tainted by fraud or collusion. The view 
was followed io the ea=e of Mati Lai fal 
v. irco Nath Extra (4) where Dos®, J , quoted 
with approval the following observation of 
Chancellor Saaris of the Supreme Court 
of California in Fartridge v. Shephard (5): 

We know of no good reason why a judg¬ 
ment entered by consent of parties, in a 
cause in which the Court has jurisdiction 
of the subject-matter and of the paities, ie 
less efficacious than if entered after a trial 
of the suit. It may be impeached like 
aDy other judicial record by evidence of a 
want cf jurisdiction in the Court rendering 
it, by showing oollusion between the parties 
or by proof of fraud on the part cf the parly 
offering the resold.” The 6ame position was- 
affirmed in the oase of Tinoodkan Chatterue 
v. Trilokya Saran Savyul (6) and had been* 
recognised in the earlier decisions in Nadurco- 
mstalebeev. Aghur Ali Ohowahry (7), Ra< 
Risltn iiooker.ee v. Badha Eadbub Bolder 
(8) and Monokur v. Hurryhur (9). A similar 
opinion was expressed by Jenkins, C. J., in 
Erisknappa v. Shivappa (10). As was pointed 
out by Subrahmania Ayyar, J., in Amamalai 
Okettiar v. Mcloyandi Appoya Naik (3), the 
generality cf the words “under aDy decree 
cr order made therein in section 52 oftbe 
Transfer of Property Act, upon their face, 
lend do support to the argument that a 
consent-decree dees Dot fall within its 
scope. It is well known that a judgment, 
by consent or default is as effective as an 
estoppel between the parties as a judgment' 
whereby the Court exercises its mind on 
contested case; see South American Mexican 


(4) 3 lud. Cas. 096; 9 C. L. J. 96; 13 C. W. X. 
226. 

(5) (1886)71 Cal. 470 12 f’acitic 480. 

<(>) 18 Ir.d. Cas. 177; 17 C. W. N. 413. 

(7) 7 W. K. 103. 

(31 21 W. R.349. 

(9/ 3 Shoms Kcp jrt 23. 

(10) 31 B. 393; 9 Born. L. K. C30. 
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tCo„ litre (ll), Bellcairn (The) (12), Nicholat 
,v. Atpkar (13), Rajlakihmi Bute v. Katyayani 
Dasee (14) and this is so, eveD though, as 
pointed oat in Wentworth v, Bullen (15) and 
in Eudimfieli Banking Co. v. Litter (16), 
tbe sonsent order is in essence only the 
order of tbe Coart carrying out an agree* 
ment between the parties. The esaenoe of 
the matter is that a desree is nonethe¬ 
less a dearee as defined by tbe Code of Civil 
■Procedure, beaanse it is based on a oom- 
•promise, and the legal effects of the decree 
contemplated by Order XXlIf, rale 3, Civil 
Procedure Code, do not differ from the 
legal effeats of a decree where the sail has 
been fonght to the end. When the Coart 
makes a desree by consent it performs not 
a ministerial bat a jndisial fanotioc; the 
Court mast be satisfied that the agreement 
or compromise is lawfal, and although tbe 
Coart mast reoord tbe entire agreement or 
•ompromise, it ean pass a dearee in accord¬ 
ance therewith only in eo far as it relates 
to the suit, Conte jnently, the fact that a 
decree is given in aaoordance with terms 
which have been come to between the parties 
ddes not prevent the dearee from being 
tbe formal expression by tbe Ooart of an 
adjudication on a right claimed or a defence 
set up aonelnsively determining the rights 
of the parties with regard to all or any 
of the matters in eontroversy in the suit, 
within tho moaning of the definition eon- 
tainad in section 2 (2), Civil Procedure Code. 
Seition 96 (3), on the other hand, makes it 
olear that a dearee passed with the eon* 
Bant of parties is a dcoree within the 
meaning of the Code, It'may also be 
maintained that, unless a aompomias is 
collusive, tbe very fact that there is a 
eornpromise shows that the suit was in its 
origin and natare contentions, otherwise there 
WoaIa.be nothing to oocnpromise. In our 
opinion, a concent dearee falls within tbe 
scope of the rule of lit pendent enunciated 
,n ee °tion 52 of tbe Transfer of Property 


, - ch - is9i 12 “• 11; 
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Act, A similar view was adopted in the 
case of London v. Morrii (17) where 
ShadweP, V. 0., held that a desree taken 
pro confetso was binding on a purchaser 
who had entered into a contrast after the 
filing of the bill, and this was subsequently 
approved by Lord Brougham, L. 0, See also 
Windham v. Windham (18). A simihr rale 
baa been recognised and frequently applied 
in the Coarts of tbe United States, not 
as based on peculiarities of statutory pro¬ 
visions, but as founded on well-established 
principles of public policy, namely, that the 
plaintiff would be liable to be defeated by 
tbe defendant’s alienation before tbe consent 
judgment or decree and would be driven to 
oommence his proceedings de no:o, eubjeot 
again to be defeated by tbe same course 
of proceeding. On this ground it has been 
repeatedly ruled that one acquiring interest 
pendenlt lite in a proceeding which is lit 
pendens is bound by the deoree without regard 
to its form, or whether it is erroneous, and 
it is immaterial that the relief granted in 
the suit is the rosult of agreement or eompro- 
mije, except where it is the result of fraud 
or oollucinn between the parties, Norrit v. 
lit (19), Mcllvrath v. Hollander (20), 
Partridge v. Shephard (5), Turner v. Bibb 
( 21 ). 

Reliance has finally been placed on behalf of 
the appellant upon the rule enunoiated in the 
following terms by Sir Richard Coach, 0. J., in 
Kailai Chandra Qhoie v. Fulchand Jahuri (22), 
as to the liability of a purchaser pendenlt lite: 

With regard to the question of lit pendens 
the doctrine appears to be this, that the 
alienee is bonnd by the proceedings in the 
sait after the alienation and before he becomes 
a party, Then the question is by what 
proceedings in the euit is he bound? Is 
he bound by the proceedings which arire 
from the nature of the suit, and from tbe 
oaee set up, and the relief prayed in the 
bill, or is he to be bound by any order 
which the Court may be induced by the 
parties to make in the course of the euit? 

I can find no authority which goes to the 

H7) (W2i 2 L. J. Ch. 35; 5 Sim 247i 53 E. R, 32ft 

> e 8 r' nS 2 Preo ' nan 127,2 Eq ' Ca8 ' Abr< 2SC ‘ 

\l») 0594) 152 IU. 100; 43 Am. St. Rep. 233. 
i20j (18801 71 Missouri lU3i 39 Am. Hep Afi< 

(All 0875) 03 Missouri 342. 

(22) 8 B. L. R, 474; 2 W. R. Sap. 523. 
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extent of saying that, because he does Dot 
thirk fit to tesome a party to the suit, he 
is to be bound by aDy order whatever that 
may be made. It seems to me that he ought 
only to be bound by proceedings wbisb, from 
the nature of the suit, and the relief prayed, 
he might expect would take place and if 
there bad been no notice in this case, it 
might have been necessary for ns to determine 
what is the precise effeet of lit pendens. But 
this Deed not now be determined. Practi* 
sally, there is no substantial difference bet¬ 
ween lit pendent , and having notice of the 
suit. He would be equally bound by them, 
and not more by one than by tbe other . 11 

These observations were quoted with ap. 
proval by P*ntifex, J., in Katumur.nttta Btbee 
*v. Bilralna (2*). and by BaDerjee, J., in Kithory 
Mohun v. Mahomed Muta^ar Eottein (24) which, 
it may be noted, was decided on another 
ground on appeal to the Judicial Committee: 
Mahomed Motuft'er Eottein v. Kithori Mohun 
Bov (25). With regard to tbe role enunciat¬ 
ed by Couch, C. J., in Kailat Chandra Ohose 
v. Fulchand Jahuri (22), two points most 
not be overlooked. In tbe first plaoe, tbe 
case was decided loDg before tbe Transfer 
of Property Aot was placed on the Statute 
Book, and it would be opposed to well 
recognised principles of construction of 
Statutes to attempt to eDgraft on section 
52 qualifications or restrictions not 
justified by its language but discoverable 
from pre-existing judicial pronouncements. 
Such an attempt would be open to emphatic 
condemnation; see tbe judgment of Lord 
Berschell in Bank of England v. P agliano 

(26) and the judgment of the Full Bench 
of this Court in Uttam O^andra v. haj Krihhna 

(27) , in tbe second place, as las been 
frequently pointed out, for example, in 
Annamalai Chettiar v. Malayandi Appaya 
Eaik (3) and Tinoodhan Ohaiterjee v. Tnlokya 
Baran Banyal (6), the rule laid down by 
Couch, 0, J„ is not in accord with tbe earlier 


(23) P C. 79 at p. £5;9 C. L. R. 173; 10 C L. R. 113; 
4 Ind. Deo IN s.j 51. 

(24) 18 C. 188; 9 Ind. Dec. IN. 8.) 120 

(20122 1. A. 129 (P. C.); 22 C. 909; 5 M, L. J. 
101- 0 £’ar. P. C. J. 683- 11 Ind. Dec. N. e.) 002. 

(20) ' 1891) App. Cas. 107 at p. 115; 64 L. T. 353; 
(-0 L .T O. B. 146; 39 W. R. 057; 65 J. P. 070. 

(27) 55 Ind. Cas. 157; 47 C. 377; 31 C. L. J. 98; 24 
C. W.N.229. 


decision of this Court in Naduromiua Belts 
v. Aghur Alt Ohotoahry (7), and indeed a 
different rule was subsequently laid down 
by Couch, 0. J., himself in the case of 
Raikithen Mooker ee v. Radha iiadhub Eoldar 
(8) where the doctrine of lit pendent was 
applied to a purchase pending a suit which 
terminated in a consent decree. 

But if, notwithstanding tbe comprehensive 
terms of section 52 of the Transfer of Prop¬ 
erty Act, we adopt tbe restricted rule 
enuociated by Sir R'o^and Couch in Kailas 
Chandra Ohose v. Fulchand Jahuri '22) 
and embark noon an enquiry ss to whether 
the decree made by consent was snch as 
the plaintiff might, from the nature rf the 
suit and tbe relief prayed for therein, expect 
would take place, tbe result is of do avail 
to bim. The decree which was actually 
made od compromise was in essence a decree 
which might, even after contest, have been 
made in favour of tbe plaintiff in that sail 
(now tbe first defendant in this litigation). 
He sought to recover the Raipur Zsmindari 
on tbe allegation that the Rathis and tbe 
Duttc were in occupation under a title in¬ 
operative against him because created by 
a limited owner, as Nilkumari war, with or 
without tbe concurrence of a future possible 
claimant, in the position of Mohar Singh. A 
su’t of this description may well be regarded 
as a case of excessive alienation by a limited 
owner, and may terminate in a decree for 
possession in favour of the ultimate owner, 
subjsot to recoupment, partial or entire, of 
the advances made by tbe creditor. Instances 
cf suob decrees may be found in tbe decisirns 
of the Judicial Committee in Moulvie 
Mnhamed >humtool E>oia v. Shetsu'itatn 

(28), Deptuy Commistioner of Khtri 
v. Khan an Bingh (29) and Bhagxoat Dayal 
v. Debt Dayal (30). & The! substance of tbe 
matter is that the compromise decree was of 
tbe same type as tbe conditional decree, cnch 
as may be and is often made in euitc by rever¬ 
sioners, where tbe alienation by a limited 
owner is let aside on equitable terms. We 
are of opinion, consequently, that even anord- 


(28) 2 I. A. 7; 14 B. L R. 220 (P. C >; 22 W. R. 
,09; 3 6ar P. C. J. 495; 3 Suth. P. C. J. 43. 

(29) 34 I.A 7 9 B Dm. L. R 691, 5 0. h. J. 3H 

1 0. W. N. 474; 4 A. L J. 232; 2 M. L. T, 146; 17 
tl. L J 233; 29 A. 331, 10 0. 0. 117. w 

(JOi »6 I. A *8; 36 0. 420; 7 0. L J. 336, 12 0. W. 
? 393, 18 M L. J. 100; 6 A. L. J. I** ; 14i Bur, L. R. 
,9; 3 M. L. T. 314; 10 Bom. L. R. 280 (P. C.). 


Jk 
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iugtotbe test formulated by Sir Richard 
Ooaah, tbs Dhintiff mast be held boand by the 
doctrine of lit pendent. 

If, then, there is do essape from the 
conilusion that the plaintiff is bound by the 
rale of lit pendent enaosiated in eestion 52 of 
the Transfer of Property Ast, the mortgage 
•reeled in his favour by the first d-fendant on 
the 14th September 1906, after the latter had 
institated the suit for establishment of title 
on the I2th January 1906, mast be deemed 
to have been affeited by the sonsent detree 
made therein. That detree gave effeot to the 
mortgage of the 2?th January 1908 wbith 
was a tompooent part of the deeree even 
though not made enforasable thereby. This is 
clear from decisions of the Judisial Committee 
m Pranal Anni v. lakthmi Anni (31) and 

Debi v. Midnapore Zemindari 
W. (32). Indeed, to validate the mortgage 
in favour of the plaintiff, quite as muth as the 
mortgage in favour of the Rithis and the 
Datts, it was essential that the title of the 
mortgagor should be established, and that 
result was aesomolishsd only by the sonsent 

desree of the diet Marsh 1908, whish affirmed 
the agreement of the 28th January 1908, 
mslusive of the mortgage comprised therein 
as an in‘egral component element. As 
between the plaintiff and his mortgagor (the 
first defendant) the principle of estoppel 
my apply aud the after esquired title 
of the mortgagor may be made to inure 
to the mortgagee, but the ease h otherwise 
as between the 6rst defendant and the Rithis 
and the Dntts mortgagees. The case of a 
mortgage given bask by the purchaser to 
the vendor of an estate stands upon a footing 
of its own. While it ia true that, where 
money is loaned or something equivalent 
done, upon the security of a mortgage in fee 
with general warranty, the mortgagor cannot 
setup an after acquired estate against the 
unsatisfied mortgagee; it is equally true that, 
where the transaction is simply a purchase, 
with snoh mortgage back to secure payment 
of the purchase money, the rule does not 
s PPv. We are, consequently, of opinion that 


the Subordinate Judge has correctly held that 
the mortgage in suit must be postponed to 
the mortgage in favour of the Rathie and the 
Datti. The plaintiff, it is satisfactory to 
fiod, cannot make a real grievance of tbia 
conclusion; for, as the Subordinate Judge has 
observed, there is overwhelming evidence 
that the oomoromise was brought about by 
the plaintiff himself: it was he who was the 
virtual plaintiff in the other suit in the cloak 
of Balabbadra and employed his own men 
aud money actively to prosecnte the suit. 
The compromise which he thus brought about 
iocluded the mortgage with its express recital 
that the charge thereunder would have 
priority over all other charges. The plaintiff 
cannot now very well complain when it 
transpires that this is precisely the result 
of the application of the rule of lu 
pendent. 

In view of our decision upon the qnestion 
of lit pendent, it is unnecessary to express an 
opinion upon the question of the applicability 
of the principle of subrogation, which has not 
received adequate consideration from the 
Subordinate Jadge. We may add that if it 
were neoessary to determine the question of 
subrogation, a fuller investigation of the 
relevant fasts than what is contained in 
the judgment of the lower Court would be 
essential. 

The result i9, that the desree of the 
Sabordinate Judge is affirmed and this 
appeal dismissed with costs. The cross, 
objections cannot ba seriously maintained and 
are dismissed without costs. 

Bocklakd, J. —1 agree. 

B. *. 

Appeal and Oron-oheclions dimitted. 


C 2 t 2 60811 Bora ' L - R - 89* 8 

f 85 ’ v 9 “• L - J - 1*7; 7 Sar. P. C. J, 616; 8 
Ind. Deo. (n. e.) 868 (P. c,). 

(82i 63.Ind.Oas. 634; 48 I. A. 240; 47 0. 43 >, 81 

w sf m 0S: io!n M \r' m R25i 17 A - 11,71 24 0- 

LWsn/'^n 601 27 M.L.T. *2i 11 

W. 301) 22 Bom, L, 5. 48S (P. 0.). 
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TRIPURANA 8EKrHAPATI RAO DORA e. ROKEAM 

MADRAS HIGH COURT. 

FULL BENCH. 

Rfconp Civil Appeals Nos. 3*3 and 33i of 

1920. 

January 5. 1921. 

Ireient :—Sir Walter Salii Sshwuhe. Kt., 
Chief Justice, Mr. Justiae Coutte- 
Trotter and Mr. Justioe Kumaraswami 

Sastri. 

In S. A. Nos. 383 of 1920 
TRIPURANA SEETHAl'ATI RAO 
DORA— Plaintiff—Appellant 


OASES. p lM2 

7ENKANHA DORA. 

12 in Seoond Appeal No. 334 ofl 920 and 

the 10th Respondent in Second Appeal 
No. 383 of 1920 having died end his legal re. 
preservative net having been brought on 
record within the time allowed by law and tbe 
2Dd Respondent in Seaond Appeal No. 384 of 
1120 not appearing in person or by Pleader, 
and tbe sates having 6tocd over for 
consideration till the 9ib day of May 
1*21 tbe Oonrt (Ayling and OJgers, JJ.) 
made the following 


tarsus 

ROEKAM VENKANNA DORA 

AND 0TH1RS—DlPENDANTS NOS. 7 TO 14 aMD 16 
to 18— Respondents. 

In S. A. No. 384 op 1920 
TRIPURANA SEETHAPATI RAO 
DORA— Plaintiff—Appellant 
t ersut 

DABBIRU SURYA NARAYANA 
PATNAiDU and others—Dipiudants 
Nos. 4 TO 15 — RI8POND1NT8. 

Evidence Act (I vf 1872), ss. 35, 40 to 4$—J„dg. 
merits not inter partes, recitals in, admissibility of, 

A recital in a jugment not inter partes of a relerant 
fact is not admissible in evidence under section 35 
of the Evidence Act. [p. 2S2, col. I; p. 285, col. I.] 

Kasi Nath Pal wJagat K iso re Acharjee, 35 Ind. Cat. 
298; 20 C. W. N. 643; 2i C. L. J. 583 at p. 585 
followed. 

Case-law considered. 

Second appeals against tbe deorees of the 
District Oonrt, Ganjam, at Berbampore, 
in Appeal Saits Nos. 82 and 55 of 1918, 
respectively, preferred against the detree of 
tbe Conrt of tbe Temporary Subordinate 
Judge, Ganjam, at Berbampore, in Original 
Suit No. 56 of 1916. 

These seoond appeals toming on for bear¬ 
ing on tbe 29th of April 1921, aod on 
the 3rd and 4th of May 1921, upon 
perusing tbe judgments and deorees of the 
lower Appellate Coart and the Coart of 
first instante and tbe material papers 
in the ease, and open bearing the arga- 
uients of Messrs. K. P . \1. Uenon and O . 
Sambasiva Uao t for the Appellant in both 
eases and of Mr. G . S. Venhatachariar, 
for tbe 9th Respondent in Sesond 
Appeal No. 3:3 of 1920 and of Mr. H, 
Smyanarayana , for the Respondents Nos. 1 
9 and 11 in Seoond Appeal No. 383 of 
1920 fr.nd for Respondents Nos. 1 and 3 to 


ORDER OF REFERENCE TO A FULL 

BENCH. 

TLe only question argued before us 
in these second appeals is, whether the 
lower Appellate Court was right in treat¬ 
ing ae inadmissible in evidense a judgment 
in sertain summary suits (Exhibit B), 
These suits were not between the present 
parties or their predeaessors-in title and 
tbe only importance of the judgment con- 
sists in a recital therein that a certain B. 
Cbendramma died on 3rd May ISOi. There 
is nothing in the judgment toshowonwbat 
this recital is based. The fact of Chendram- 
ma's death was undisputed and it may be that 
both sides agreed as to the date. Bat the 
date itself was immaterial for the sails 
tamed on the simple question of whether 
Ohendramma bad, while alive, alienated 
her property to third parties so as to deprive 
tbe plaintiff in that suit of tbe right of 
succession. Tbe date of R. Ohendramma’s 
death is relevant to the question of limitation 
raised in the present second appeals: and 
Mr. K. P. M, Menon for appellant contends 
that the recital in the jadgment is admis¬ 
sible in evidenee under section 35, Indian 
Evidence Aot, as an entry in an official record 
made by a public servant in the discharge of 
hie effioial duty. 

The general role as to tbe relevancy cf 
judgments is contained in section 43, Indian 
Evidence Act ; Respondents Vakil argner, 
relying on this section as well as on the 
ruling of the Calcutta High Court iu Koii 
Nat/i Pal v. Jaqat Kisore Acharjei 1), that 
recitals in a jadgment not inter pjrlei are Dot 
relevant. He has also drawn our attention 

(I) 35 Ind. Cns 2^8; 20 C. W. X. 643; 2) C. h. J. 
583 at p. 585. 
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;'to ft recent case, Bam Farkaih Das v. Anani 
Dai (2) in which tbeir Lordships of tbe 
Privy Council appear to take the same 
view. The paesage referred is at page 720* 
of tbe report and there has been some dis- 
suasion before ue of its meaning: but we 
■ understand their Lordships to say that a 

.of tire fait of that adm;68ior. If that be [Ramotami v. Appavu v»jj. 


We find some difficulty in understanding 
the first ease, Byathamma v. Avulla (4). The 
learned Judges say that the decision in Par. 
butly Dani v. Purno Ohunder Singh (3) appliee, 
ard name seotion 35 as tbe seetion nnder 
whiob the entry is applieable but the reason¬ 
ing at the top of page 24 applies rather to 
seetion 13 and this is the seetion dealt 


The judgment in the eeeond ease [Thama v, 
kondan (5)] does not disones tbe point but 
follows the earlier deeirion and states tbe 


ie, tbe same prinoiple would eover the 
present eaee. 

' This is the view to whioh we ineline, but I0II0W8 i UB ettril0 , u»inuu »«.«»» ...» 
Mr. Menon has pressed us with the decisions rea jtal of an admieeion in a judgment is 
in Parbutty Daui v, Purno Ohunder fiingh re j evan t 0 nder seetion 35, ». «•, to prove the 
(3) and in three eases of this Oonrtf yaihamma a a m ie6ioD. 

V, Atulio (4), Thama v. Kondan (5) and xhe judgment in the third eaee [Krishna- 
Kriihnatami Ayyangar v, Bajagopala Ayyangar g£ml - A V y an y C r v. Bajagopala Ayyangar (6)] is 

(6). to tbe same effect. 

If the Caleutta ease stood aloDe, we n has b een suggested that the ease of 

should feel no great difficulty, It i9 not admieeion may be different from that of other 
binding on us ; and ite eorreotnes6 has been ^levant facts; but we ean find no basis for 
.doubted in subsequent decisions of the such a distinction in section 35. 
same Court [Vide Bam Sunder Qopey Baribala We, therefore, refer the following question 
Dhuli (7)1. It is, moreover, possible to f or the decision of a Full Bench:— 
distinguish it on the ground that the j B a rfa ital in a jndgment not infer partes 
entry of an abstract of tbe pleadings in the 0 f a relevant fast admissible in evidence 
decree in that case (which it wae sought to nD der section 35, Indian Evidence Act P 
put in evidence) was enjoined by spesific ___ 

Circular Orders binding on the Court These second appeals came on before a Fall 

Bench cn the 16th and 18tb December 1921. 
Messrs. K, P. M. Menon and 0. tambanva 


which paseed the decree. In oor case, the 
only provision as to the contents of tbe 


urn* meisrs. a. r. m. menon ana u, fcamoauea 

jndgment is that of section 68 of the Rent Ba0( for the Appellant.— Under section 35 
Bcoovery Act, whioh simply says that the of the Evidence Aat the miul as lo 
judgment shall contain the reasorB for the ,j ate 0 j a per60n > a death, though not inter 
aame. It would be difficult to_ bring thu Ug ig adl njssible. A indent is a 


recital cf date under tbe head of reasons for 
the judgment. 

The decisions of oar own Ooart, however, 
stand on a different footing; and even if it 
were possible to distinguish them we think 
the point is of snch general importance that 
its decision by a Full Bench is desirable. 


(2) 88 Ind. Cas. 563| 43 0. 707t 20 0. W. N. 802; 
14 A. L.J. 621; 09161 1 M. W. N. 408; 3L M. L. J. 1; 
18 Eom. L. B. 470; 3 L. W. 666; 24 0. L. J. 116; 20 
i M. L. T. 267i 43 I. A. 78 (P. C.). 

(8) 8 0.680; 4 Ind Deo (N. a.) 1088. 

(4) 16 M. 19; 6 Ind Deo. (N a.i 363. 

(6) 18 M. 378; 6 Ind. Deo. (N. a.) 816. 

• ’ (8) 18 M. 7?; 4 M. D. J. 212; 6 Ind. Deo. (n. a.) 
400. 

(7) 37 Ind. Cas. 811. 


i. 


• Page of 43, 0.—[ffi.]. 


, — 

partes is admissible. A judgment is a 
pnblio record prepared by the Jndge. 
Statements in the jndgment are akin to 
entries made by pnblio servants in public 
records, Tbe admissibility of recitals in judg¬ 
ments do tarn on whether they are infer partes. 
Parbutty Datri v, lurno Ohunder Singh { 3), 
Byathamma v. Aiulla (4), Thama v. Kondan 
(5), Krisknasami Ayyangar v, Bajagopala 
Ayyangar (C). 

Messrs. 0. S. Venhalachariar and B, 
Suryanarayana, for the Respondents.— 
We have to look to sections 40 to 43 
cf the Indian Evidence Act to determine 
the relevancy of statements contained in 
judgments. Judgments not infer partes ate 
not evidence. Seotion 35 has no. application. 

(6J 12 M. 9; 13 Ind Jur, 16; 4 Ind Deo, (N. g.) 86.' 
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that the statement 


[1929 


Kaii Nath Pal v. Jagat Extort Achar.et 
(1) and Ram I arltash Dai v. Anand Das (2). 


OPINION, 

Scbwibe, 0. J.— Id this ease I had the 
opportunity of reading the judgment of 
Mr. Kumaraswami Sastri, J., and I agree with 
him entirely. 

Goons Trotter, J.—I agree. 

Komakamvami Sabtbi, J.—The question re¬ 
ferred to us for determination is, whether a 
reeital in a judgment not inter partei of a 
relevant fait is admissible in evidence under 
seotion 35 of the Evidenae Ait, The suit 
was Bled by the plaintiff-appellant to 
reiover the immoveabU properties speoified 
in the plaint on the ground that he pur- 
abased them from the reversionary heirs of 
one Adinarayana on whose death bis mother 


. - in a judgment not 

nter partes was not evideme. He believed 
the evidenae of the defendants’ witoeseee 
and dismissed the plaintiff’s suit as barred 

In 8e,0Dd appeal the Point 

death -' 8 i hftt the r0,ital ° f th ® date ol 
death m the judgment was evideme under 

seit'on 35 of the Evideme Ait and that 

the Distant Judge was wrong in rejeitiDg 

it as irrelevant. The lontention of Mr. K. 

“• M enoD, for the appellant is that a 
judgment is a publii record within the 
meaning of eeation 74 of the Evideme Aat, 
that a Judge is a publii servant and when 
he writes a judgment, he makes a publii 
reiord, and that a statement in a judgment 
is, therefore, an entry made by a publii 
servant in a publii reoord, whiib, if it 
relates to a relevant fait, would be evidenei 


Ohandramma euiieeded to a limited estate n ;T” “ ,D ‘" V ? U ‘ ,tt8 ‘.. w ouia ne evidenei 
.deferred on he, bp Hindn Law as Ither i, “s ""*"**<* ^ 

fKo loaf, main rttBnar - «i;.__A , : gtn . 8nt 10 whilh the statement otiurs, 

not between the same parties, In 


-—■/» 

the last male owner. Ohandramma alienated 
the properties aod the suit to reiover the prop, 
erties from the alienees had to be filed within 
twelve years from tie date of OhaDdram 
ma’s death under Artiile 14i of the Limitation 
Ait, IX cf 1108 As the defendant pleaded 

that the suit was 


is or is 

support of bis argument be refers to the 
deiisions in Parhutty Datsi v. Purno Ohunder 
Bxngh (3), Byathamma v. Avulla (i), 2 hama v. 
Konian (5) and Kriihnatami Ayyangar v. 
harrod hr, k *■ Bnogopala Ayyangar (6). For the respond- 
ramma’s dlJh”! eD ? '* " ' onteDded that relevamy of 


the date of Ohaodramma's death beiame 
material aod the plaintiff alleged that she 
died on the 3rd of May 1904, while the 
ease for defendants was that she died iD 
February 1904, and not in May 1904, and that 
the suit was barred as it was filed more than 
12 jeers from February 1904. On Oband- 
ramma’s death the father of the seiond defend¬ 
ant in this suit filed a suit in the Revenue 
Oourt against sertain tenants for the pur¬ 
pose of aiieptauee of pattas and muchxlikai 
under the Rent Reaovery Ait, VIII 
of U65. The suit was dismissed, but in 
the judgment there is a statement made 
by the Judge that Ohandramma died on 
the 3rd of May 19C4. The only evidenee 
let in by the plaintiff as to the date of 
death of Ohandramma was the statement in 
the judgment, whilh is filed as Exhibit B 
in tbe ease. The Subordinate Judge was 
of opinion that this statement was relevant 
to prove the issue as to the date of death 
of Ohandramma and, aeting upon it, he held 
that Ohandramma died within twelve years 
before tbe date of the suit and that, there¬ 
fore, it was not barrid by limitation. On 
appeal, the Distriit Judge was of opinion 


judgments is governed by seitions 40 to 43 
of the Evideme Ait and that a judgment 
not inter partei is not evideme. Refereme 
has beeD made to Kati Nath Pal v. Jagat 
Kitore Acharjee (i) and the observations of the 
Privy ( oumil in Ram Parkaik Das v. Anand 
Dai (2). I am of opinion that seotion 35 
has no application to judgments and that 
a judgment whilh would not be admissible 
under sections 40 to 43 of the Evideme 
Ait would not beiome relevant merely 
beiause it lontains a statement as to a 
fait whiib is in issue or relevant in a suit 
between persons who are not parties or 
privies. 8eitions 40 to 44 of tbe Evideme 
Ait deal with tbe relevamy of judgments 
in Courts of ju6tiie. Heition 40 enaits that 
the existeme of any judgment, order or 
deiree whilh by law prevents any Oourt 
from taking lognizame of a suit or holding 
a trial is a relevant fait when the question 
is whether smh Oourt ought to take 
•ogmzame of smh suit or to bold smh 
trial. Seition 41 deals with final judg¬ 
ments, orders and deirees in the exeriise 
of Probate, Matrimonial, Admiralty or 
Insolvency jurisdiition, or what is known 


Td. butt) lNDUN 0iSM ' : ' 

. -;=rr:rriT;rCr I r"S» vast 

judgments, orders or decrees are conclusive orretora. .. —- 

proof of the matters specified iD the section, 
aDd, by virtue of that section of the Act, 
evidence weald not be allowed to disprove 
those matters. Section 42 refers to judgments 
relating to matters of a pnblis nature relevant 
to the enquiry and states that sash judg¬ 
ments, though evideose, are not conclusive 
proof of what they state, thos allowing 
evidence to be given to disprove fasts found 
in the judgments. Sestion 43 states that 
“judgments, orders or desrees other than 
those mentioned in sestions 40,41 and 42 
are irrelevant unless the existense of such 
judgment, order or desree is a fast io issue 
or is relevant under some other provision 
of tbie Act,” e. g. t station 13. Sestion 44 
enables a party to show that any judgment, 
order or desree whish is relevant under set 
tioDS 40, 41 or 42 was delivered by a Court 
not sompetent to deliver it or was obtained 
by fraud or sollueion. It appears to me 
that these sestions codify the law as 
to the admissibility of jadgments in 
evidente. It is not suggested that, under 
the provisions of these sestions, a judg- 
ment, unless it he a judgment in rem, 
would bind third parties who are not parties 
to the judgment or slaim under those who are 
parties. Other judgments would be ret inter 
aliot acta aod would not be admissible in 
evidense. The same is the law in England, 
and 1 need only refer to Natal Land and 
Ooloniiatiun Compong v. Good (9). Section 35 
of the Evidense Ast, whish enaote that an 
entry in any pnblis or other rffioial bock, 
register or resord, stating a fast in issue or 
relevant faot and made by a pnblis servant in 
the dieebarge of his offisial duties or by any 
other person in the performanse of a duty 
spesially enjoined by the law of the sonntry 
in whieh sush book, register or resord is kept, 
is itself a relevant fast, deals with a distinctly 
separate class of eases, namely, entries made 
by pnblis officials asting in the exersiee of 
a statutory duty or power sonferred by spesial 
enactments whish regulate mattera of publis 
or yuan' publio interest It wonld be strain* 
ing the langnage of sestion 35 to hold that a 
Judge, when be writes a judgment, is making 
entries in a pnblis or official book, register 
or record, and that every statement made in 
(91 <1868 ) 2 P 0. 121) 5 Moo. P. 0. <N. 9.) 132; 16 
W. E. 1Q86; 16 B. R, 466. 


judgments and if the sontention of Mr. Menon 
is assepted, the result will be that every 
judgment would be admissible in evidense 
to prove a relevant fast if it aontains any 
statement as to a fast in issue or relevant 
fact, even thongh that judgment may be 
between persons who are total strangers to 
the litigation in whieh it is to 

61ed as evidense. I find it difficult to bold 
that the Legislature, which in seotions 40 to 
44 has carefully defined the limits within 
which judgments are admissible in evidence, 
would have, in a previous section, practically 
nullified the provisions ae to the relevancy of 
judgments by including judgments in the 
category of public or other official books, 
registers or records. I am unable to agree 
with the decisions relied on by Mr. Menon. 
In Parbuttu Dasii v. Pumo Ohunder Singh (3) 
the suit was for the possession of a fishery and 
the plaintiff wanted to let in evidence of an 
admission alleged to have been made by a 
predecessor-in title of the defendants in the 
written statement in a former suit. This 
wouH be evidence under section 21 of the 
Evidence Act. The written statement was 
not forthcoming as it was destroyed and the 
only evidence of the admission was that con¬ 
tained in a decree in the former suit which 
began by giving a short statement of the 
pleadings in the suit. The rules of Oonrt 
required every desree to contain an abstract 
of the pleadicgB. Prinsep and O’Kioealy, JJ., 
held that the statement in the decree was 
evidence of the admission made neder 
sestion .-5 r.t the Evidence Act. The learned 
Judges begin by stating that the original 
containing the admission of the defendant's 
predecessor-in title could not be produced as 
it was destroyed and that, under a Circular 
issued by the hndder Court, it was the duty 
of the Oonrt to enter in the decree an abstract 
of the pleadiDge, and they relied on section 35 
as authority for the view that the admission 
sought to be proved can be proved by the ab¬ 
stract prefixed to the decree. At the end of the 
jndgment, however, they go on to state that 
the admission in the decree would be binding 
only if the person who is alleged to have 
made the admission was the predecessor in¬ 
title of the defendants and observe : Whe¬ 
ther the defendants are bound by the state¬ 
ments of Raehmoni depends on the question 
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whether Risbmoni wa9 their predecessor-in- 
title; and this point has not bsen decided by 
the Subordinate Judge. If he holds that 
defendants do not represent Rasbmoni, 
neither the deorees nor the admission oan be 
admissible against them. On the other hand 
if be holds that the defendants do represent 
RashmoDi then, in our opinion, so mush of 
the desrees as pnrports to give the statement 
of Rasbmoni is admissible in the present ease. 
The amount of weight to be given to euah 
statement is a matter to be deaided by the 
Court below.” Lekraj Kuir v. Mahipal 
Singh (10), to whieh the learned Judges 
refer, was a ease not of a judgment but of a 
statement made in a Settlement register, and 
their Lordships of the Privy Council were 
of opinion that being an entry in a register 
kept by a publie servant under statutory 
authority it was admissible under eeetion 35 of 
the Evidenoe Ast. It seams to me that if the 
learned Judges were of opinion that any 
statement made in a judgment would be a 
statement made by a poblio officer in a public 
record and would bring it under seotion 35, 
all the disoussion as to the duty of the Judge 
to make aD abstraot of the pleadings ia the 
decree, the destruction of the original plead¬ 
ings containing the admission and as to its 
relevancy depending upon whether Rashmoni, 
the person who is alleged to have made the 
statement abstracted in the deoree, was the 
predecessor in-title of the defendants would 
be immaterial as a statement reoorded under 
the oironmstances mentioned in section 35, 
would depend for its relevanoy on the mere 
fact that it was made by a public servant in 
the discharge of his duty apart from the 
sources of his information or the relationship 
of the persons giving the information to the 
persons who were interested subsequently in 
the matter. The correctness of this deoisicn 
was doubted in Sunder Das v. Falimul ul 
niua Began (11) and Romsunder Qope v. 
Baribala Dhubi (7). In Bagthamma v. Atulla 
(1) the question was whether the parties were 
governed by Makkattayam or Marumakkatta- 
yam Law and it was sought to prove that in a 
previous claim petition to which a preceding 
Karnavan was a party, he acted in the oipa- 

(10) 5 C. 744: 6 C. L. R. 593: 7 I. A. 53; 4 Sar. P. 0. 
j 93 ; 3 Suth. P. C. J. 704; Raliquc* and Jackei >n*s P. 

C No. 61; 4 )nd. Jur. 423; 2 Jnd. Der. x. sj 1031 

(P.CA 
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city of a Karnavan, thus showing that the 
parties were governed by the Marumakkat- 
tayam Law. The order of the District 
Munsif reciting the petition of the previous 
Karnavan was sought to be put in to prove 
the allegation made by the previous Karnavan 
and it was held, on the authority of the 9 
Calcutta case [ Parbutig Dam y.Purno Chun er 
Singh (3) 1, cited above, that it was admis¬ 
sible UDder section 35 of the Evidence Act. 
As pointed out by the learned Referring 
Judges, the reasoning in this case would 
apply to section 13 rather than seotion 35. 
Rama Swami v Appaeu (8), which is referred 
to by the learned Judges, related to the rele¬ 
vancy of judgments under sections 13 and 42 
of the Evidenoe Act and had nothing to 
do with seotion 35, The 15 Madras caie 
oited above, Thama v. EonJ.an (j), was 
a suit to redeem a Kanom. The Kanom 
document was lost and the judgment in a 
previous suit brought by a previous Jenmi to 
redeem the same Kanom in wbioh it is stated 
that defendants admitted their position as 
Kauomdars was sought to bs put in evidenoe. 
The learned Judges, following Lekra] 
Kuar v. Mahipal Singh (10), Farbuttg Dani v. 
Purno Ohunder Singh (3) and Byathamma v, 
Avulla (4), cited above, held that the 
judgment was admissible and that tbs 
recital in a judgment of the admission 
of the relevant fact would be evidence 
of tbe Jeomi's titls under section 35 of the 
Evidence Act. As tbe second suit to redeem 
was between tbe same parties as those to the 
hrsteuit, it is difficult to see why recourse 
should be had to seotion 35 for the purpose 
of rendering the previous judgment admis¬ 
sible in evidence, as tbe matter could well 
have been brought under sections 40 to 43 
of tbe Evidence Act. Neither in this oase nor 
in the case reported at page 19 of the same 
volume i9 there eny discussion of the authori¬ 
ties and the Judges simply follow tbe 
decision in tbe 9 Calcutta case [farbuttg 
Dam v. Purno Chundtr 3ing\ (3)) oited above. 
I think tte oorrect peicsiple baa been laid 
down by Mookerji, J„ in Kaii tiath Pal v. 
Jagat Kis;re Ac'-ar'ee (1), where the learned 
Judge held that, "although a judgment not 
inter partes may be used in evidence in certain 
cirumstauoo9 as a fact io issue or a9 a rele¬ 
vant fait or possibly as a transaction, the 
recitals in the judgment cannot be used as 
evideaie in a litigation between the parties. 1 
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The judgment of the Privy Concert in the 
43 Caleatta ease [Bam Fa*hath Dot v. Anand 
Dm (a) cited above also make3 it dear. 
The question there wae whether a person was 
disqualified from beiDg a Mahant by reason of 
his having been married. Evidence was sought 
to be Jet in of a reoital in the judgment of a 
Magistrate of an admission of the marriage 
made in the course of proseediDgs before him. 
Their Lordships of the Privy Council held 
that the judgment was rightly rejected as 
not by itself evidence of the faots recorded 
therein. It ie argued by Mr. Menon that 
wbat their Lordships rejected was not the 
judgment but a statement by one Hanuman 
Lai, made on oath, that the Mahant was 
married ; but a reference to the passage in 
which the observation of their Lordships 
occurs makes it dear that they were referring 
to the judgment, It ie unnecessary in this 
reference to consider whether, if admissions 
made by parties to a suit or tbeir predeces¬ 
sors in-title are relevant and the originals 
containing the admissions are not forthcom¬ 
ing, secondary evidence of euch admissions 
can be given by reference to extracts from 
judgments. The answer to the question will 
turn not on section 35 but with reference to 
the provisions of the Act relating to the 
relevancy of admissions and the sections relat¬ 
ing to;seoondary evidence. On a consideration 
of tire authorities acd the provisions of the 
Evidence Act, I am dearly of opinion that 
section 35 would not render a judgment 
not infer partei evidence. I would answer 
the question referred to as in the negative. 
m. o. P. 

Aniwered in the negative. 


LAHORE HIGH COURT. 

Second Civil Appeal No, 605 op 1921. 
Ostober 20, 1SB1, 

Freteul Mr. Juslice Scott Smith. • 

• PARDUMAN CHAND and otbbes— 
Plaiktiips—Appellants 
venue 

GANGA RAM— Dependant— 
Respondent, 

. Provincial Small Cause Courts Act (IX of 18S7J, 
Scfc.JJ, Art 8—Suit, (or interest on mortgage-money , 
cognisance of—Civil Procedure Code (Act V of J90 *) % 
O' lT y r. 2 , 0. XXUl> {-Withdrawal of suit* 
3u#cten6 cause,.. 


A shop was mortgaged to the plaintiffs with 
possession and the mortgagee agreed to pay a 
certain sum yearly as the munaja profits) of the 
mortgage-money, and in case of default this sum was 
to carry interest Plaintiffs sued to recover a 
sum less than Ka. 503 as the munaja for three years 
and interest thereon in the Court of a Munsif with 
2ml Class powers: 

Held, that the suit was one for interest on the 
mortgage-money and was one triable by a Court of- 
Small Causes and that, therefore, no second appeal 
lay in the case. [p. 28b, col. l.J 

It is not a sufficient cause for allowing a suit for 
interest on a mortgage to be withdrawn uuder 
Order XXIII, rule 1 of tho Civil Procedure Code, 
that a subsequent suit for principal, if brought, would 
be barred under the provisions of Order II, rule 2 of 
the Code. [p. 28?, col.).] 

Second appeal from a decree of the 
Senior Subordinate Judge, First Clase, Kangra 
at Dbarmeala, dated the 17th January 1921, 
reversing that of the Honorary Munaif, 
Seoond' Claes, Bijapur, District Kaogra, 
dated the 17th June 1920. 

Bakbsbi Teh Ohand and Lala Japan Nath; 
for the Appellants. 

Mr, Jai Oopal Selhi, for tLe Respondent. 
JUDGMENT.—Plaintiffs’ suit, which wai 
for munofa due under the terms of a 
mortgage-deed and for intereit thereon, 
has been dismissed by the lower Appellate 
Court on the gronnd that ■ it was not 
proved' that there ie aDy subsisting mort¬ 
gage in plaintiffs’ favour. The plaintiffs 
have Sled a second appeal in this Goort 
and have aeked that, if no second appeal 
lies, the case may be heard as an applica¬ 
tion for revision. ! 

The sait was for a sum of money less 
than Rs. £00 and was heard by a Munsif 
with 2nd Class powers, and the first appeal 
was heard by the Subordinate Judge. 
The first ground of appeal to this Court 
i9 that no appeal lay to the Subordinate 
Judge’s Court and that he bad acted with- 
out jurisdiction in hearing it. The original 
mortgage deed has not been produced bat 
a copy of it is on the record and it shows 
that a shop standing on a certain specified 
spot of land was mortgaged with possession 
to the plaintiffs by one Laohhi Ram who 
agreed to pay Rs. 144 yearly as munafa 
of the mortgage-money, and on failure to 
pay this amount it wae to carry interest. 
Tho present suit is for three years munofa 
and for interest. Now, on bahalf of tha 
appellants it is contended that wbat wa| 
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mortgaged was a vacant site and a shop 
and that the suit i* for the profits of 
immoveable property, and, therefore, excluded 
from the aognizanoe of a Court of Small 
Cannes. No doobt a vaoint site is des¬ 
cribed in the beginning of the mortgage- 
deed, and it i9 olear from the dimensions 
of the shop that it does not cover the 
whole plot. The only thing specifically 
mortgaged by the deed was the ehop and 
if the sail be considered as one for the 
rent of the shop it was not excluded 
from the oognizanoe of a Coort of Small 
Causes. Bat the suit is clearly one for 
the profits of the mortgage-money ; in 
other wordp, it was one for interest on 
the mortgage-money, and, therefore, it was 
one triable by a Court of Small Causes and 
the appeal was properly heard by the Subordi¬ 
nate Judge and no second appeal lies. 

An application was made to me that 
the appellants should be allowed to with¬ 
draw tbe suit under Order XXIII, rule 1 
of tbe Civil Procedure Code It is not 
stated that the Bait mast fail by reason 
of some formal defect or that there is 
any other sufficient ground of a like nature 
for allowing the plaintiffs to institute a 
fresh suit in regard to tbe subject-matter. 
Tbe reason urged before me in arguments 
is that contained in ground 4 of the 
application. The present suit was merely 
for interest aDd the plaintiffs were afraid 
that a second snit for principal, if brought 
hereafter, may be held to be barred by 
Order il, rule 2 of tbe Civil Procedure 
Code. Tbip, however, is not a sufficient 
cause for allowing tbe present suit to be 
withdrawn. The plaintiffs having brought 
the present suit for interest only the 
defendants have a very good defence to a 
subsequent suit for principal, namely, that 
it would be barred by Order Jl, rule 2 
of the Civil Procedure Code, and to allow 
the plaintiffs at this stage to withdraw 
the snit would be to deprive tbe defendant 
of that ground of defence. 

The other ground urged, namely, that 
there are important questions of law and 
that, whatever the decision of this Court 
may be, there would probably be au 
appeal under the Letters Patent, is no 
sufficient ground for allowing tbe withdrawal 
and I have, therefore, rejected the applica¬ 
tion. 


In support of the prayer that this Court 
may interfere on tbe revision side, it is 
urged that no issue was framed as to 
whether the original deed of mortgage 
had been lost and that the plaintiffs were 
thereby prejudiced. A perusal of the 
record shews that at the very 6rst hearing 
the defendant pleaded that the original 
mortgage deed should be produced and 
the Court also recorded an order to the 
same effect. It was not till many months 
later tha' the plaintiff’s Muhhtar told the 
6tory ab'nt the deed having been banded 
over to Leohbi Ram, tbe mortgagor. No 
issue was fnmed as to whether this was 
oorrect or co f , but the plaintiffs apparently 
knew that they had to prove it because 
they produced Nebal Ohaod, Dittu and 
Kbana as witnesses to the fact. In my 
opinion, therefore, they were not prejudiced 
in any way by the omission of the Trial 
Conrt to frame an issue on the point. 
These witnesses have been disbelieved by 
the lower Appellate Court, which 6nds that 
the plaintiffs have not proved that the deed 
was last. 

In the fifth gronDd of appeal it is 
slated that the lower Appellate Court has 
erroneously supposed that the deed was 
with tbe mortgagor and, therefore, it should 
be presumed to have beeo discharged. 
This ground is based npon the following 
sentence from tbe lower Appellate Court’s 
judgment : "Tbe story teems to be very 
improbable. It was a very valuable 
security worth Rs. 1.5C0, It is extremely 
unlikely that the mortgagees should part 
with it to the mortgagor, tbe very person 
who even (n’c) denying it, without a reseipt 
and without an acknowledgment. The 
presense of the deed with the mort 
gagor is a very strong proof of its dis¬ 
charge. Therefore, as a rale, the deed is 
the last thing which a mortgagee would 
part.’’ 

I do not think that from this the lower 
Appellate Court meant that the d*ed in 
this case was with tbe mortgagor. Woat it 
meant was that mortgagees, as a rnle, 
would not part with their deed, especially 
to tbe mortgagor, until it is paid because 
the presenoe of the deed with the mort¬ 
gagor is a strong proof of discharge. It 
made these remarks in order to support 
its view that it was extremely unlikely 


Vol. LXVi] INDIAN CASES. 


8B0&BTABT OF STATE FOR INDIA 0. ANNADA M 

that the mortgagees would have parted 
with the deed to the mortgagor without 
receiving payment from him, I agree 
with the lower Appellate Court that the 
appellants have not proved that the deed 
was lost and I do not consider they are 
entitled to have the ease remanded 60 
that they may produce further evidence. 

I t therefore, dismiss the appeal with costs 
on the ground that no second appeal lies 
and 1 decline to interfere on the revision 
side, 
t. K. 

Appeal dtsnissei and interference 

in revision declined , 


CALCUTTA HIGH COURT. 

Appeal from Original Dic*eb No. 37 of 

1919. 

Jute 17, 1921, 

•Present i —Justice Sir John Woodroffe, Kr., 
and Mr. Jnitioe Cuming, 
SECRETARY c? STATE fo* INDIA in 
COUNOIL—Defendant—Appellant 

versus 

ANNADA MOHAN ROY and others- 
PL4i*Tirra Respondents, 

,, Bengal. Tenancy Act (Vlll of $s. 95 (*), 97 
*-Oourt of Ward*' power to sue’- 11 Estate, 91 meaniny of 
—Accretion^ Reformation—Limitation, special law of 
—Civil Procedure Code (Act V of 9<te , 8 f— 

Central rale as to plea of limitation ~RenntlV$ map, 
evidentiary value of - Presumption of Continuity- 
Accuracy—Evidence Act (l of ivTOi *• 83. 

Section 97 of the Bengal Tenancy Act gives the 
Court of Wards power to sae in tbe case of an estate 
which comes to it under the provisions of section' 
95 a j of the Act. [p. 29 2, col. 1.] 

The word “estate’* in section 95 fa) of the Bengal. 
Tananoy Aot means all that tho holder is entitled 
toby way of reformation or accretion, [p. 292, col. 1.] 
The Court of Wards has tho same power to sue 
when the estate comes to it indirectly through the 
mechanism of the Beogal Tenancy Act as it has 
in a case whioh comos directly ander tho pro* 
Visions of the Court of Wards Act [p 292, col. 1.] 

In the oasa of a suit alleged to be barred under 
a special, law of limitation, the party setting up • 
the plea is not entitled to deduct the period of 
fcwo months for service of notice uudor section 80 of 
the Qivfl* Procedure Codo. [p. 2U7, col; 1.] 


BAN ROT, 

It is necessary that limitation should bo pleaded 
in all cases in which tho suit is alleged to bo barred. 
But particularly this is so where the bar is alleged 
under some special law. [p 297, col l ] 

The general rule is that points of limitation 
should not be allowed to be raised for the first 
tioio in appeal where they involve a decision upon 
questions of fact [p 29*, col. ,] 

Points of limitation should not be decided against 
the parties unless attention has been drawn to 
the question of limitation and an opportunity givon 
them to meet it uu the evidence, [p 297, col. i ] 

• hero limitation has not been pleaded and whero 
no issue has been rai?ed, the ourt cannot make 
any assumptions with regard to it If limitation is 
urged as a bar the facts on which it is barred must 
be proved after an issue has been framed, [p 297, 
col. 2.] 

Tho mere fact that a book was not referred to 
in the lower Court, may not of itself be a good 
objection in appeal. If, however, the book was. 
used to establish tbe existence of facts which the 
appellant had no opportunity of meeting and which 
he desired to rebut, the admission of the book in 
the appellate stage might involve a remand, [p 298, 
col. 1.] 

Whatever else may have been the purpose of tho 
preparation of Hennells map, that purpose included 
the delineation of roads and waterways and so it may 
be used to ascertain the position of a river shown 
therein Ip 29b, col. >.] 

■ Although Bennell’s map was not contemporaneous 
with the Permanent Settlement, it having been made 
some 22 years or so before tho Decennial Settloment 
on which the Permanent Settlement proceeded, it 
may be used, on the presumption of continuity, aa 
evidence of a state of things at the time of the 
Permanent Settlement [p. 29b, col 2.] 

The presumption of continuity is ono which 
varies with the circumstances of each case and is 
applicable to things whioh are continuous in their 
nature. If they are that, then the Court may 
presume that they oontinuo in the 3tate in which 
they were last known, in the absence of evidence 
to the oontrary, [p, 298, col, 2.] 

Where Rennoll’s mop is referred to as evidence 
there is a presumption of its accuracy under section 
83 of the Evidonco Act in respect of such matters 
as to which it is admissible in evidence, [p, 800, 
col, 1J 

Appeal from tbe original deeree against 
that of the Additional Snbordinate Judge, 
Baokerganj, dated the 18th November 1918. 

Mr, Qibbons, Advoeate-Genera), Babu Bam 
Oharan Ultra, Dr, Dicarka Nath Mitter and 
Babu Monindra hath flaner,^, for the Appel* 
lant. 

Mr. 5. ff. Das % Babaa Surenira Ohandra 
Sen and Surendra Nath Quha , for the 
Respondents. 

JUDGMENT,—The plaintiffs N 09 . 1 to 
34 and tbe plaintiff No, 35 are proprietors 
of the permanently settled revenue paying 



288 INDIAN OASES. 

8ICiETART OF STATE 70R INDIA t. ANBADA MOHAN EOT. 


[1922 


estates No?, 1763 and 1764 respsetively cn 
the revenue roll of the Bakargaoj Cj21?o- 
torate. Tbe plaintiffs Nos 1 to 34 are also 
lessees of the estate No. 1764 under a patia 
from tbe thirty-fifth plaintiff. The two 
estates together eoustitate the Zemind&ri of 
Pargana Dikbin Sshabazpur, Estate 
No. 1763 and the lease-hold are in the 
management of a Manager under tho Cor.rt 
of Wards and this suit is brought by him 
on behalf of the plaintiffs Nos. 1 to 34 
and by the plaintiff No. 33. Tbe subjest* 
matter of this suit are two isiand churs at 
present known by the Damo3cf Char Botham 
aod Obar Harikiehore and aertain lands 
described in sahedale A to the plaint. The 
question is, are these lands re-formations of 
the plaintiff’s permanently settled estates as 
tbe plaintiffs allege, or are the two churs 
new formations in a navigable river and the 
other lands asaretions to the permanently 
settled estate assessable to additional 
revenue. Tbe land settled wa9, as we have 
said, Pargana Dakhin Sababazpur. As 
regards the northern aod the southern 
boundaries of the Pargana there is no 
dispute. As regards the west, the plaintiffs 
say that the Pargana was bordered by the 
Betua Bivor. Tbe respondent says that it 
was bounded by other settled estates. 

The question in dispute is, where is the 
eastern boundary of this permanently settled 
estate. It is undisputed that tho eastern 
boundary of the settled Pargana was the 
western bank of tbe river Sababazpur. Tbe 
question is, whether the western bank of 
Sahabazpnr river as it was at the time of 
Permanent Settlement and as deputed in 
Rennell’s map formB the eastern boundary 
of the Pargana. It is both parties’ sase that 
the western bank of the Sababazpur river is 
the eastern boundary and tbe point to be 
desided if, where was that western bank 
at the time of the Permanent Settlement. 
We have to deside whether the lands in suit 
fall within tbe boundaries of the estate in 
respest of wbish the plaintiffs have been pay 

iog revenue to Government. 

it is neoessary, partioularly with referenoe 
to the issue of ret judiaUa, to give a short 
resume of the previous history on th subjeat, 
and with referoooe to the objection that there 
has been an abatement or remission of the 
original revenue euDseqaent on tbe reduotion 


of the area, (o give a short previous history ‘ 
of the PargaDa. 

In the year 1847, two churs, named 
Bhasan Tezimaddi aod Dampier, formed in 
the tahabezpor river. In the year 1880-81 - 
there was a Deara Sarvey and the Deara 
Superintendent of Surveys took possession of 
these two islands on behalf of Government.- 
He disallowed the respondents* oontention 
that these churs were re-formations on the 
aitos of their diluv.ated permanently settled 
lands and that the sites were dry lands 
according to Rennell’a map of 1764-73 at the 
time of the Permanent Settlement. He relied 
on Kelso*s map whiah was prepared in 
1847 48 and held that the churs were new 
formations on the bed of a navigable river 
and belonged to Government. The respond¬ 
ents who objeoted to the decision claimed 
them as being within their eastern boandary. 
The deoision of the Deara Superintendent was 
in 1883 and was, as we have said, based 
npon Kelso’s map which be held showed that 
the lands in question lay outside the 
boundary of tbe permanently settled estate. 
An-.appeal was made to tbe Commissioner 
by the respondents and the Commissioner in 
his order of the 26th Marsh 1884, after 
stating that Rsnneirs map showed tbit 
shortly before tbe Permanent Settlement 
where the lands had reformed was part of 
Sababazpur and that subsequent to tbe 
Permanent Settlement the Pargana suffered 
severely from diluvion all along its eafctern 
faee as was shown by a oomparison of Kelso’s 
and Tasin’e map with that of R'snnell, 
expressed bis opinion that the lands were' 
olearly re-formations of the appellant’s] 
permanently settled estate and reversed the i 
order of the Deara Superintendent assessing* 
them with revenae and ordered the islands* 
to be released. From that deoision of the 
Commissioner, the Government appealed tOi 
the Board of Revenue and, in their grounds* 
of appeal, amongst other matters, they*' 
alleged that Rennell’s map was iniorreot and, 
contended that a oomparison of Kelso’s map; 
with the locality showed that the chur was 
thrown up in a big navigable river and was 
notinoludea within thePargaDa, .The Board, 
of Revenue rejested the appeal of the Govern¬ 
ment and referred them to their remedies by 
a aivil suit. On the 6th of Ootober 1893, a s 
Civil Suit (No. 76 of 1893) was filed thy [ 
Gv/Ternmont for declaration of titlei.add 
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poisession of Obar Dampier, It is to be 
r observed that do civil proceedings were taken 
with respect to the other chur, namely, Bbasan 
Tszamaddf, and accordingly the plaintiffs in 
‘ this suit allege that the Government aeqaiese* 
ed in the deeieion of the Commieeioner of 
Revenue and the Board of Revenae in respeet 
of that chur, That suit was sabieqaently 
transferred to another Oonrt and re-numbered 
as No, 90 of 1895. The Seiretary of State 
in bis plaint in that suit alleged that estates 
Nos, 1763 and 1764 were owned by the 
defendants in the first paragraph of the plaint 
mentioned and that together they constitnted 
'the Pargana Dakhin Sahabazpnr and that a 
wide channel, an arm of the sea locally 
known as Dakhin Sahabszpar river, lay to the 
east of the Pargana Dakhin Sahabazpnr and 
formed tbe eastern boundary of that 
Pargana, Then the plaint set forth tbe 
proieediDgs to which we have referred and 
alleged that tbe chur was formed in a wide 
navigable river and was not a reformation 
on the original site of any lands of Pargana 
Dakhin Sahab&zpnr, that the map of Major 
BeDnell did not represent the state of things 
existing at the time of the Permanent Settle¬ 
ment, that it was drawn on too small a scale 
. i # any satisfactory comparison and 

Jhat there, were reasons for holding that it 
was not accurate. Tbe plaintiff accordingly 

prayed for a decree declaring, that the lands 

in dispute bsiDg an island formation in the 
bed of a big navigable river belonged to him 
and that the claim of the defendants that 
jbey were re formations tn titu was witbont 
foundation. The respondents died a written 
statement in whisb they alleged that the 
pipputsd chur having formed on the original 
site of diluyiated lands permanently settled 
with the proprietors of Pargana Dakbm 
Sahabfizpur, the plaintiff had no right, title 
gr interest in sneh newly formed lands. 
They sontended that, though tbe map of 
Major Eennell was prepared some years 
before tbe Permanent Settlement, yet in the 
absence of evidente of ahaDge the position of 
the land and water ought to have been 
presumed to eontinue. They alleged that 
this map had beenaated upon by the Govern¬ 
ment in reveral instanaee and, on the baeie of 

Revenue Authorities had released 
nearly formed lands to private parties and 
j 5 *’™** parties had also in several instances 
flow iced dearest against Government for 

i? 


newly formed lands inStheCivil Court on the 
basis of this map. They denied that it waa 
ioaiaurate. TbeD, in paragraph 11, a statement 
was made whiah is important upon the issue 
of abatement of revenue now sought to be 
raised. Paragraph 11 of the written statement 
alleged that after the Permanent Settlement 
tbe river lyiDg to tbe east of Pargana Dakhin 
Sababazpur gradually enaroaahed upon it and 
diluviated its land to the extent of nearly 
eight miles in breadth for wbioh the present 
Zamindars or their predeeessors-in-interest 
obtained no reduction of revenae and, as the 
present chur was a reformation on the site 
of the dilnviated lands, the plaintiff had no 
right thereto, This statement that there had 
been no redustion of revenue was not, we 
may here observe, sontested in the Bait, and 
do issue was raisod with referense thereto. 
Tbe suit was heard by the Subordinate Judge 
of Barisal who gave his judgment on the 
12th of Desember 1895. A number of issues 
were raised of wbish the most important were 
the 4th and the 5tb, namely, (4) “ Gas the 
land in dispute been formed in a large and 
navigable river or an arm of the sea existing 
at the time of the Permanent Settlement P 1 ' 
and (5) “ Whether tbe land in dispute is a 
reformation on the original site of the 
defendants’ Pargana Dakhin Sahabazpnr and 
whether it is an asiretion to the same 
We shall refer later when dealing with the 
issue of ret judicata to the findings of the 
Subordinate Judge in that Buit. The eon? 
•lusioD, however, to whiah he same waa that 
Rsnnell’s map should be followed and that 
tbe eastern boundary of the Pargana as it 
existed at the time of the Permanent Settle¬ 
ment was shown by that map. Hb found 
that the map sould be re-hid and that the 
aorrest starting point was the south west 
aogleof Fort William. He, however, also 
found that a portion of Chur Dampier fall 
beyond that line and waa an aaaretion to the 
Pargana for whiah the defendants were liable 
to pay additional revenue* That portion is 
marked by the letters A, B, 0 on tbs map. 
He aaiordingly dismissed the snit exoept as 
regards the small triangular portion to whieh 
we have referred whiah was declared to lie 
outside (he boundary line of the Pargana and 
was, therefore, liable to assessment. In the 
present suit, the same question has tome np 
again with reBpest to the property now in 
dispute and the two issues whieh fcave been 
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framed are (5) Are the plaintiffs entitled 
to all lands and chart to the west of the 
eastern boundary of Pargana Dakhin Sahabaz. 
pur as shown in the map annexed to the 
desree in Suit No. 90 of 1*95 F' and (6) "is 
the defendant entitled to dispute the said 
eastern boundary ?” 

Tombing the issue of abatement, the 
following fasts must be noted. From an 
early date the Salt Department oiaupied 
lands belonging to the Zemindari. At 6rst 
the Salt Department appear to have paid 
Rs. 12,208 (Siosa) for their nee and ooiupation 
and the Zemindars paid the full revenue of 
R 3 . 57,435 13-4. After that, the sum was not 
paid but was sailed ‘’suspended." That ip, it 
was dedusted from the total revenue. The 
Zsmindars paid Rs. 44,413 15 5 only. In 
other words a book transfer was made of the 
amount due to the Zsmiodar as rent by the 
Salt Department. In 1833 the manufasture 
cf salt was dissontinued. The Govern nent 
offered to give bask the lands held by the 
Salt Department on the Zsmindars agreeing 
to pay in future the sum previously dedooted 
from the revenue payable, in other words, the 
revenue originally 6xed. The respondents 
did not agree to go bisk to the old state of 
affairs alleging that the "suspension" of hma 
was allowed not only on aosount of rent but 
also in sonsideration of sundry sesses of 
whisb the Zemindars bad been deprived, 
They pointed out wbat appears to be the fast, 
vit., that a large portion of the lands 
relinquished by the Salt Department bad 
been resumed by Government and separately 
assessed. In Exhibit KK Mr. H. Ricketts' 
(the Commissioner of Chittagong) letter, it is 
Btated that some Salt Mokams bad been 
wholly washed away. A survey of the lands 
was made in lc48 by Mr. Kelso to assertain 
the extent and losality of the resumed lands, 
whether lands held by the Salt Department 
were in possession of the Zemindars and, to 
quote Mr. Risketts’ letter, "to assertain the 
extent of the Zamindari which pays the 
redused «'ama of Rs. 44,4 1 3 15 5." 

Mr. Risketts points out that the Govern¬ 
ment had resumed lands of the area there 
stated—the aggregate area of resumptions 
astually exfeeding the area of the estate held 
by the Zemindars. He states that the 
assessment of the resumed lands was already 
R,. 33,513 and would in a few years equal 
jbe ladar jama ot the original estate. The 


lami then paid by the estate was stated to be 
R*. 44,4 3 on 102,095 asres snltnrable This, 
he observes, was a high jama for an estate 
settled in perpetuity, espeoially when it was 
considered that mush of the land was held 
by Talukdar under the Zemindars at a very 
low rate. The Collestor had proposed that 
the question of re-imposition of the suspended 
Rs. 13,C2l should be adjusted by somposition 
on the terms mentioned in the letter whiah it 
is not neiessary to recapitulate. Mr. Riaketts, 
however, states that these terms were not 
aaaeptable to the Zsmindars who represented 
that the jama then paid (Rs. 44,413) was 
a heavy burden on the lands remaining 
to them and that to re-impose the suspended 
jam 1 without restoring all the privileges they 
possessed previous to the introduction of 
the salt manufasture would be unjust. 
He points out that the Zjmindari could 
show that the Government had by means 
of 35 resumption suits reparately resumed 
151.&62 aires assessed at R’. 33,513, that 
portion of the land resumed was oertainly 
the land held by the Salt Department, 
that some Salt Mokams had been destroyed 
by diluvion, and that the land which then 
comprised their Zsmindari was not in extent 
and produce disproportionate to the lama 
already paid, namely, R 9 . 44,413. Oa the 
whole, he concludes as follows: ‘'Assuredly', 
the long array of resumptions would induce 
a bias in favour of the Zemindars and I 
by no means feel so assured of our 
equitable right to re-impose the suspended 
jama as to recommend that the extreme 
measures of re-imposition and sale by Court 
of the estate for arrears should be resorted 
to." He reeomended, therefore, as an 
alternative, that all intentions of re-impos¬ 
ing the suspended Rs. 13,021-13 ll should 
be abandoned. After this, on the 11th 
September 1850, the Revenue Secretary to 
the Government of Bengal wrote to the 
Sadar Board of Revenue stating that the 
pha of the Zsmindars agaioel re imposition 
of the sum deduoted on account of the 
gait manufacture had been proved to a 
great extent to the satisfaction of Mr, 
Ricketts and that, "taking into considera¬ 
tion the great extent of the resumptions 
that have been made in this estate and 
the vast inorease of actual jama derived 
therefrom, His Honour is pleased, in 
accordance with the recommendation P| 
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Mr. Risketts. to authorize the abandonment 
of the suspended amonnt and the proposed 
reduction in the sadar ;ama of the estate.” 
We may here observe that it would seem 
that from the year 1802, if not from 
1793, the aatual amount of revenue whiah 
had been paid by tbe Z9mindars waa the 
mm of R 9 ,44,413*15 5 pier, whiab represents 
the »adar jama as originally fixed less 
the deduation made od aaaount of oaeupa- 
tion of land by the Salt Department. 
From this letter it would seem alear that 
the reason for a reduetion of the revenue 
paid by the estate was that a portion of 
the estate bad been resumed by Government. 

A preliminary objeation waa taken in 
tbe written statement on the ground that 
tbe Manager of the Court of Wards had 
no power to bring a suit for hhat possession 
in an attaohed estate. This objection, we 
may obsarve at the outset, i s relevant 
only so far ae the plaintiffs Noe. 1 to 31 
are aoDierned who are desaribed as ' Wards 
1 S Qr j by (be General Manager, Oonrt 

Ssth^-Y * 11 ® do#B . D . ok app,y 10 tb8 

Bat it is aontended that 

t W V ,Mt,0n 18 80 od against the Court 
of Wards rspresenting the plaintiffs Nos. 1 
lo di the suit fails as regards the plaintiff 

1 • i-i „ 0n the * ronnd that tbe 
paiDi s Nos. 1 to 3t are subordinate 

holders under him and that he has no 

present right to sue. The fasts as regards 

his ere that the District Judge exeraised 

the jnrisd.ation vested in him nnaer the 

Bengal Tfnanay Aot end aated under 

the provisions of seetion 95 A of that Aet whiah 

provide, , n se.tion 97 that "in any aase 

m whiah the Court of Wards undertakes 

under seetion 9i the management of an 

estate or tenure, so muab of the provisions 

of the Court of Wards Aat as relates to 

the manegement of immoveable property 

shall apply to the management " In the 

•ase of the appointment of a Manager by 

the District Judge under seetion 95, 

Beation 98 aontains the provisions applioable 

to the Manager and, amongst other suah 

provisions, the Manager has "tbe same 

powers as the ao-ownera jointly might but 

tor bi 8 appointment have exeraised." The 

•(intention on behalf of the appellant is 

, . Ih f " ord management" in erotion 97 

? * e, |.*\ Parl VI of the Court of Wards 

*m*b 19 so entitled, and that that 


part ef the Aat does not give powers for 
tbe institution of a suit. There is no 
referenae in seation 97 to Part VI of 
the Court of Ward6 Aat, but tbe argument 
is based on tbe faat that Part Vi of the 
Court of Wards Aat deals with management 
and on tbe aontention that that part aontains 
the whole of the powers of management 
whiah are aonferred in the aase of tbe 
Oonrt of Wards taking over a property 
under the provisions of seation 95 (a) of 
the Bengal Tenauay Aat. It is argued on 
behalf of the respondents that, though it 
aaDDot be said that tbe plaintiffs are 
disqualified proprietors, tbe aase must be 
treated in tbe same way as if they were 
suah and that, under the provisions of 
seation 97 of tbe Beugal Tenaniy Aat, 
it is not merely Chapter VI of the Court 
of WardB Aat whiah is made applioable 
but all seatioDs of the said Aat whiah 
have aDy referenae to management and 
there are provisions relating to management 
wbiab are not inaluded in that pari; that 
the effeat of taking over a property by 
the Court of Wards is to prevent the 
proprietor from managing it; that it is 
not the intention of the Legislature that 
the Coart of Wards managing a property 
whiah has been made over, to it under 
the provisions of seetion 95 (a) of the 
Bengal Teuanoy Aat should have any leal 
powers than a Manager appointed by the 
Judge under tbe provisions of seation 98 of 
the Bangal Tenaoay Aat, and that, aa 
in a aase whiah aomes direatly under the 
provisions of the Court of Wards Ait, 
the Manager has the power 0 ! 
suit, it must reasonably be held that the 
same power of suit exists as a part of the 
general management iu tbe «ase where the 
management of an estate baa been made over 
to it nnder the provisions of seation 95A of 
tbe Bengal Tenanay Ait. 

It must, we thinlt.be taken to be a reaion. 
able interpretation that when the Bengal 
Tenamy Ait gives the Distriit Judge the 
power to direst that an estate be managed 
by the Court of Wards in unih ease that 
body has the same powers as it has in regard 
to other estates direotly loming within the 
provisions of the Oonrt of Wards Act. In 
the latter aase, there would be a power of 
suit in the Court of Warde. Should we say 
then that, beiame an estate tomes tp tb« 
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Conrt of Wards Dot dirsctly bat through the 
mesbanism of the Bengal TeDansy Aot, tbs 
manager has no snob power Y As regards the 
manager appointed under section 85 (b), it 
has been held that he is eompotent to sue 
to recover possession of land; 3tb) S'jniari 
v. Ra< ilohun (l). Id oar opinion there is 
no ground or reason for bolding this and at 
the same tiras holding that there is no 
power of suit in the oase of an estate taken 
under esstion 95 (a). We are of ooinion 
that sestion 97 give? the Court of Wards 
power to sue in the oaoe of an estate whioh 
• omes to it under tbs provisions of sestion 
95 (a) of the Bengal Tenansy Aot. It is 
argued that under seotion 95 (a) the estate 
to be managed is that whish is handed over 
and was handed over before the cW* in 
suit formed. But the word ‘'estate" there 
means we think all that the holder is entitl¬ 
ed to by way of re formation or accretion. 
The lands whish were handed over to the 
Manager were th9 whole estate in whish 
subsequently the lands in suit ars said to 
have re-formed. If there bad teen no dis¬ 
pute between the parties as to the title to 
these lands, it sould not, we think, be son- 
tended that the Court of Wards had no 
power to take stops to manage those lands as 
chun whish had formed within the ambits 
of the estate made over to their management. 
It is not oonteatfad that where an ostate 
directly somes to the Court of Wards, it 
has power to sue, and this appears to os to 
be part of its powers of management. Io 
oar opinion, it has the same power when 
the estate somes to it indirestly through the 
mesbanism of the Bangal Teuaoay Ast. 
Possibly, the Legislature in enaotiog seotion 
97 of the BeDgsl Tooanoy Ait intended to 
draw a distinotioD betwean the management 
of the property of the oo-owners and the 
care of their person'. It is admitted that 
there n no desieion to the contrary effeot 
and we hold, therefore, that this objastion 
f tils. 

Passing from this preliminary objeotion 
ws will deal, Grst, with the contention that 
there has been an abatement or reduo*,ion of 
revenue in respect of ths estate aod that, 
therefore, the plaintiffs must show not merely 
wbat were their lands at the t:ms of the Per¬ 
manent Settlement but that the lands in euit 


are re-formations of lands of whioh they hava 
been paying revenue sinee such alleged 
abatement. No suoh sase was made in the 
written statement, tboogh the materials 
upon whish it is based were io tho possession 
of the Government. It was put forward for 
the first time after the evidecoe had beeD 
olesed on both sides. The learned Judge 
refused at that 6tege and under tho circum¬ 
stances of the oa 60 lo allow this issue to be 
raised. He, however, permitted the defendant 
to argue the point on the plaintiff’s evidence 
Rnd held that there bad been in fast no 
abatement. It is objected that the Court 
should have allowed the issue. For the pur¬ 
pose of this judgment we may assume (with¬ 
out so deoidiDg) that the Court should have 
allowed the issue to be raised. It is, however, 
a different question whether the appellant is 
entitlidto a remaod to obtain evidense cn 
this point. Dr. Dwarka Nath Mittor who 
appeared for the Government in (he lower 
Court and before us admitted that be did 
Dot ask to give evidenee on this issue in tbs 
lower Court and that he was then willing to 
have the point determined on the record as it 
then stood. Bsfore up, however, the learned 
Advocate-General arks for a remand. Bat it 
is qaite elcar that he has not iD mind arjy 
definite evidence, wbisb is known and can 
be prodnoed. He stated that be wished to 
have an opportunity to examine the resump¬ 
tion resords in order to cee how matters 
stood as regards the lands resumed and 
whether they or any ether laude haddilu- 
viated. He 6p.ke of "baiug in the dark" es 
regards these matterp. It is obvious that, 
whilst it might have been a matter cf doubt 
whether when a particular pieae of evidence 
was put forward r.s available, the Court 
should allow a remand seeing that no evi¬ 
dence was offered in tho lower Court, it is 
also clear that such a remand should not 
be allowed at the present time after eo long 
a trial merely for tbo purpose of making an 
enquiry whether (hsre is aDy evidence to 
be produced. The judgment was given in 
November 1918, and, if there were aDy evir 
denae, cleps should have been taken mean¬ 
while to ascertain what it was. Had the 
appellant then come to Co rt and said: Her$ 
is the evidense I want to provo. I atk for 
a remand in order that I may prove it," there 
would at least have been a matter for con- 
sideration. But bore all the eyiden#® tb®^ 
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(bars may ba is in tbe Government^ possession 
and baa been ao all along. Notwithstanding 
that tbe point was Dot taken in tbe pleadings 
till after tbe slose of tbe evidenee and 
einie then nothing has been appareDlly 
done to assertain the faote. It is, to our 
minds, quite olear that no remand ebonld 
be alhwed and we refuse the same. We 
will, for the purpose of this judgment, (and 
without so dssiding), assume that the ob- 
jeotion may be raised notwithstanding that 
it was not taken until after all tbe 6vi* 
decs* bad bseu given and tbe ease eloied, 
and will oonsider the question on tbe 
evideme as it is now before ns. Tbe fasts 
of this question of abatement have been 
already folly stated. If an abatement were 
established, then undoabledly the plaintiffs 
would have to show that the land in snit 
was not merely a re-formation of tba lands 
settled with them in 1793 but of lands 
qther than those in respect of whioh abate¬ 
ment wae made and of lands for whioh 
they have been and are now paying 
revenue. It has been oonten.’ed by the 
appellant that there had beon an abate¬ 
ment of some Bi. 13,000, that is, that the 
tevenue is paid at tbe rate of Rs. 44,413 15 5 
instead of Rs. S7.435-.3 4 and that thie 
abatement was allowed not only ae regards 
the lands resnmed bnt in reepeoi of 
cliluviated lands also. For tbe respondents 
it is argued that they never asked for an 
abatement and that all that happened wae 
that they refused to assent to the arrange¬ 
ment proposed by the Government as eet 
out in Mr. Riiketts’ letter whieh we have 
mentioned aDd that it muet in oonsequenee 
be assumed that tbe state of things ae it 
eziated prior thereto eontinued up till tbe 
present date, namely, that the revenue was 
Bs. 57,435 1-1-4, a deduition being made 
in reepeet of lands taken possession of by 
Government and whieh tba respondents 
refused to taka bask on the terms offered 
to them by Mr. Ricketts, It is further 
lontended that abatement is only evidenee 
9* relinquishment of lands and that there 
haB been none. There was, it is said, no 
request to deduot or agreement to dedust. 
For the Grown it ia argued that, after 
jbiB length of time, it must ba taken tha f , 
though the respondents may have refused 
IP aosept Mr. RieketU’ offer, there b&e 
PWn an asquieaiense in tho Government 


resolution allowing adedastion of revenne. 

It iB not nesessary to deeide whether 
there has been an abatement of revenue 
or not besauee in this ease we may 
a-eume (without dooiding it) that there 
has been 6uoh an abatement without sneh 
eoDelaeioD affeeting the desree whieh tbe 
plaintiffs have got, for, we ar6 of opinion 
that, as is slearly shown by tbo letter 
from the Seoretary to the Bengal Govern¬ 
ment to tbe Board of Revenue, tie alleged 
abatement was giv9n, as wa9 espressly 
stated, not in reepeet of any diluviation 
but in respest of resumption of lands, 
though it i9 a faot that the diluviation 
was mentioued in Mr. Riiketts 1 letter. 
The lauds so resumed in respest of whieh 
the alleged abatement was given are shown 
to the west of Kelso’s line. It is suggested 
that there may have been some diluviated 
laud to the east of Kelso’s line whieh had 
been lost previous to the making of his 
map. This hypothesis seems to be no- 
founded on the faets, for, if abatement bad 
bs9n given for diluvion as well as resnmp- 
tion that would have bseu stated in tbe 
final order of the Government of Bengal. 
Toe letter to the Board doss not eo state 
bnt eiplieitly says that tho abatement was 
given for the resumed lands. If this be 
so, as we 6od it to be, it i9 immaterial 
whether there wore aoy dilaviatious. What 
is important and relevant is to anertain 
tbe position of the resumed lands iu respest 
of whioh, aJOOrdiDg to the letter we have 
mentioned, a redustion of revenne is alleged 
to have been given. These latda are shown 
to tbe weet of Kelao’j line and as the 
lands in suit are to tbe east of that line 
and to the west of the line of Rsnuell’s 
map wbioh (ae later held) shows the’ 
eastern boundary of the Pargans, it follows 
that the lands in enit oannot be the lands 
in respest of whioh abatement, if there 
was any, was allowed, but are, if Rsnnell’s 
lino be the true eastern boundary, re¬ 
formations of land for whish the plaintiffs 
have paid and are paying revenue, The 
question then whether there wae or was 
not an abatement is in this view of the 
oaeo immaterial. Whether Rannell’a line 
ia the eastern bonndary of the Pargana 
depsods on our finding ae to whether the 
preoeding deiision of 1893 on this point 
is i es uHo'ita, and, if not, whether thq 
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lice of Rennell sbonld be accepted as 
established on the evidence given in this 
bq it. 

Passirg to the issue as to ret judicata it 
is the case that the subject-matter of the 
suits is different but the identity of the 
property in the two suits is cot necessary. 
What is sontended is that tbe eastern 
boundary in 1793 of the Pargana in whish 
tbe lands formerly and now in suit were 
and are is the eastern boundary as shown 
in RenneU's map. It is not sontended that 
there is a ret judicata upon tbe question 
whether Eennell's map was eorrestly laid 
in the map in the former suit all along 
the eastern boundary, that is, beyond Chur 
Dampier. A dietinstion muet be drawn 
between the question whether the eastern 
boundary is that depisted in Rennell’s map 
and whether that map was eorrestly laid 
in the previous suit beyond the astual 
boundary then in question. The eastern 
boundary had to he assertained before it 
sould be found whether Chur Dampier was 
in the Pargana or not. It was nesessary to 
deside the eastern boundary of tbe 
Pargana in the previous suit and tbe same 
has been found, it is said, to be nesessary 
in the present sase on tbe issue dealing with 
the merits, the bulk of tbe evidense dealing 
with the question whether RenneU's or 
Kelso’s map should be taken to depist the 
eastern boundary. We think this eontention 
is sound as also tbe argument that even if 
it were not neseesary (whish we think it was) 
tbe question of tbe eastern boundary was 
submitted for desision and desided. We 
have in the statement of fasts fully set out 
those whish bear on this point. It is the 
sase that there was no formal issue as to the 
eastern boundary of the Pargana but tbe 
whole history of the proseediDgs prior to the 
suit of 1895, tbe pleadings in that suit, the 
judgment and desrse show that tbe question 
which was agitated between the parlies was 
whether the eastern boundary of the Pargana 
was the line of Rennell or of Kelso. This 
was the groundwork of the judgment. In 
the latter it was stated that it was nesessary 
for the purpose of tbe issues to find out 
what was tbe state of things at tbe time of 
tbe Permanent Settlement, that ip, whether 
tL> spot on whish Chur Dampier formed 
wa land or water at the time of the 
Permanent Settlement. How w?8 the Judge 


(we refer to the particular oiriumstanses of 
this sase) to arrive at this conclusion 
but by ascertaining tbe eastern boundary 
of the Pargana P The judgment further 
stated as follows“Both parties ask the 
Court to presume that the eastern boundary 
of Pargana Dakhin Sabalmpur as found in 
the maps upon whioh they respeitively rely 
(that is Rennell and Kelso) existed at the 
time of the Permanent Settlement. It was 
also state! that at the request of the plaintiff 
and with the consent of the defendant the 
Amin was directed not to go to the spot but 
to draw the lines of the several maps on the 
cadastral survey map so that the limits of 
Pargana Dakhin Sahabazpur may be easily 
ascertained.” His report refers to the line 
of tbe Sahabazpur river according to the 
maps prepared by Rennell and Kelso and 
the testing of the correctness of RenneU’s 
map. The Judge then fully examined the 
question whether RenneU's or Kelso’s map 
should be accepted and the conclusion was 
"RenneU’s map should be but guide in 
deciding tbe dispute." The decree, of course, 
is given directly only as regards the lands 
then in dispute but reference is there made 
to the boundary of Pargana Dakhin 
Sahabazpur. As regarde this decision there 
was no appeal. From the order sheet it 
appears that in the petition of the defendant 
a map of the disputed land was directed to be 
kept with the record as part of the decree. 
In our opinion the only way whereby 
either in the past or present suit it was or is 
possible to decide whether the property in 
suit belongs to one party or the other is by 
settling the eastern boundary. 

And, dearly, the eastern boundary ccnld 
not be settled until the Judge had 
determined which boundary line he should 
accept that of RenneU’s or that of Kelso's, 
Until this point had been determined not 
an inch of the boundary line oould be 
ascertained. 

The Subordinate Judge has held that 
from the extracts of tbe former judgment 
the finding of what was the eastern 
boundary of the Pargana—whether accord¬ 
ing to Rennell or Kelso—was tbe very 
Erst necessary step: then that line had 
to be relaid ; and the third etep was to 
ascertain the position of the land theD in 
dispute in order to find out what portion 
of it, if any, was the Pargana land and 


Vol. LXVll INDIAN OASES.! 295 

lIOilTiET or ITATI ros IKDIA t>. ARHADA MOHAR ROf. 


what portion was navigable river at the 
time of the Permanent Settlement. He bolds 
that tbe determination of whether Pennell's 
map shows tbe eastern boundary of tbe 
Pargana at the Permanent Settlement was 
really the foundation or tbe groundwork 
of tbe former judgment. In his opinion, 
it was impossible to find out the boundary 
line of Ohar Dampier without, first of all, 
determining whether Pennell's or Kelso’s 
was the eastern boundary of tbe Pargana 
at tbe Permanrnt Settlement : that was 
the only means of fiodiog this out; the 
eastern boundary had long been washed 
away and there was no landmark either 
in Ohor Dampier or elsewhere from wbish 
it sould be ascertained and that in short, 
if the finding that Rennell’s western 
boundary was the eastern boundary of the 
Pargana at the time of the Permanent 
Settlement is eliminated from the judgment, 
there is nothing to sustain it. He accord- 
iogly finds that the deeision of the former 
suit as regards the eastern boundary is 
rei judtcata and that that boundary waa 
Bbown by Pennell’s map. With this con- 
elusion we agree. 

It is further eontended and denied that 
the question of abatement ie rei judicata ; 
that ie, the Government sannot raise the 
question that there ba9 been an abatement 
of revenue, seeing that in the Suit of 1895 
it was expressly alleged by tbe respondents 
and not denied by the Sesretary of State 
that the lands had been held without 
dedustion of revenue. The question, there¬ 
fore, it is said, is sonstrastive rei judicita. 
This raises several questions of difiiiulty, 
It is not, however, neiessary to deoide 
them bsaause, even if this question of 
abatement is not rei ludicata as tbe appel* 
lant sontends and even if there had been 
an abatement of rent in fast as he also 
tontendp, the question is not of practical 
importance 89eing that the lands in re9pest of 
which abatement is alleged to have been given 
are, m our opinion, resumed lands shown in 
Kelso’s map and these lie to tbe we9t of bis 
line with tbe result that the lands in suit 
cannot bs reformations of lands in respeot of 
which the plaintiffs have been allowed the 
alleged abatement. 

Assuming, then, that tbe eastern boundary 
of tbe Pargana ie shown by Pennell’s line, 
a question is raised whether Pennell's map 


was correctly plotted in the former suit. In 
the Sait of 1895, the Amin prepared a map. 
In that suit, tbe Court deputed tbe Amin 
to compare Pennell’s map, Kelso’s map and 
others on the spot; but, at tbe request of tbe 
plaintiff, namely, tbe Government, and with 
tbe consent of tbe defendant’s Vakil, the 
Amin was directed not to go to the spot bnt 
to draw the lines of the several maps (one 
of which was Pennell’s) on the Cadastral 
Survey map eo that the limits of tbe Pargana 
Sahabszpar might be easily ascertained. 
Tbe Amin accordingly prepared a map show¬ 
ing the limits, amongst others, assording to 
Pennell. The learned Subordinate Judge 
has pointed oat that this map was prepared 
in the presence of the representatives of the 
parties and was signed by the Kanungo 
deputed by the Government for tbe purpose. 
When this map was filed in Court, neither 
party objected that it wae incorrect in any 
respect. Tbe suit was disposed of accepting 
the map as correot and the whole line of 
Pennell war-, without objection on the part 
of tbe Government, demarcated upon the 
map annexed to the deoree. In the plaint 
in the present suit reference is made in para¬ 
graph 13 to Pennell’s map as being correctly 
drawn and in paragraph 22 it is alleged not 
only that the map wae accurate, that is, repre¬ 
sented the eastern line of the Pargana but 
that it bad been correctly plotted in tbe 
previous Sait of 1895. Now, the Government 
in their written statement, whilst denying 
that Pennell’s map was aacurate, did not 
deny the allegation that, whether accurate 
or not, it had been correctly plotted in the 
suit of 1895, TheD, tbe 5.h issue raised in 
this suit is: "Are the plaintiffs entitled to 
all lands and chun to tbe west of the east- 
ern boundary of PargaDa Dakbin Sahabaepur 
as shown in the map annexed to the dearee 
in Sait No. iO of 1895 P” The form of this 
issue, as the learned Subordinate Judge has 
pointed out, also indicates that up to 
the time when the icsuea were framed the 
defence did not dicpute the correot plotting 
of the eastern boundary. No objection he 
says, was taken to the form of this issue when 
the issuss were reconsidered and a new issue 
was framed at the beginning of the trial 
The question of the plotting of the map is 
farther disousBed in Order No. 104 of the 
order-sheet dated the 9th' September 1918 
where the arguments of both parties hayq 
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been giveo. We agree with the learned 
Subordinate Judge who has held that this is 
not a mere matter of evidence but is an 
eesential and material fact touching the title. 
He has held that the correctness of the 
plotting wubt be taken to be admitted by 11 o 
defence, though at the trial an attempt was 
made to dispute it. It is true, as we have 
said, that the accuracy of Kencell’s map was 
contested but not the question whether it 
was correctly plotted and we think that the 
argument raised in the suit on behalf of the 
CrowD and also repeated before os that 
Rennell’e map was incorrect implies also 
that it was incorrectly plotted is not sound, 
for, the two matters are entirely different. 
We are of opinion that there is no ground for 
reversing the judgment of the Subordinate 
Judge upon this point. We would add 
further that if there were any substance in 
this contention, one would have expected that 
the Government would havG, during the two 
years which have elapsed since the date of 
the decree, had a map prepared which would 
have shown whether or not Rennell’s map 
had been oorrectly plotted or been prepared 
to show by expert evidence that it could not 
be re-laid. This oould have been produced or 
stated and the Court might have been asked 
to allow evidence to be given to prove what 
the map to prepared showed or the evidence 
would prove. We do not say that such an 
application would necessarily have been 
successful but, at any late, it would have 
made the position of the appellant stronger 
than it now is ; for, be is asking for a remand 
upon a fact whioh the learned Judge has 
held mn6t be taken to have been admitted 
and be ie not ev6n now in a position to show 
to us by a map prepared by au expert in 
what respect the previous plotting was 
erroneous. As it is thus established that the 
line of Rennell is the eastern boundery of the 
Pargana by virtue of the previous decision in 
the Suit of 1S95 and ee it mu6t be taken that 
that boundary was cefreolly plotted in the 
map iD the Sait of 181-5, and ss it is an 
admitted fact that the lands in suit lie to tho 
west of that eastern boundary and to (ho eaet 
of Keleo’s line, it fellows (hat the lands in 
suit most fce taken to be re-formations of land 
in respeot of which the plaintiffs have been 
and are tow paying Government r< venue. 

These findings dieposo of ti e appeal but 
having regard Jto the fact that possibly our 


judgment may be the subject of appeal we 
propose to deal also with the issue of the 
eastern boundary as a question of fact 
independent of tbe findings in the previous 
suit whioh we have held to be ret ludiota. 

Tbe preceding portion of tbe judgment wai 
delivered on tbe 23rd May 1921, to which date 
tbe case was adjourned in order that we might 
determine whether we should go into tbe 
facts of the case in the event of its being 
found that the issue as to the eastern 
boundary was rei judicata. On that dsy 
and about a month after, the appeal was 
first opened, a new objection was taken 
to the suit by the learned Advocate- 
General on the ground that ac regards a 
portion of its subject-matter it was barred 
by a special law of limitation, namely, 
section 24 cf Regulation II of 1619. The 
portion of the enit said to be barred is 
that for land other than the two island 
c\un taken possession of by Government 
to which a period of twelve years is applioabls 
and as regards which, therefore, no question 
of limitation arises. In paragraph No. 18 
of tbe plaint it is stated that the pro¬ 
prietors appealed to tbe Board of Revenue 
and the Board by its order dated the 9th 
Marsh 1915 confirmed the proceedings of tbe 
Collector and.rejected the appeal. Paragraph 
No. 3-A of the written statement runs as 
follows;— 

"Tbe eoit is barred by limitation.” In 
tbe issues framed on tbe 1st November 
1916, tbe fourth ieeQe is: "lathe suit barred 
by limitatioiF” New issues were framed 
on tbe 9th JaDnary 1917 and those iseues 
did not contain aDy issue raising tbe ground 
of limitation. It is suggested on behalf of 
tbe appellant that this was due to tbe 
absence cf the Government Pleader, a sugges¬ 
tion whioh it is said is supported by Order 
No. 13, in tho order sheet, dated tbe 10tb 
January 1917, However this may be, new 
issnee were settled in lieu of those framed 
on the l6t Ncvember 1916; and amongst 
thore issues there is no ieiue raising the 
groond cf limitation. Now, when the 
hearing of tbe appeal is well through it is 
argued that tbe suit is barred as regards 
the land, otter than the two ielard churt, 
because it was not brought within one year 
of tbe dale of tbe communication of tbe 
Board’s order. The order of tbe Board ia 
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ents on the 12th April 1915 and the enit 
was brought more than a year after that 
date, that ie, on the 17th May 1918. For 
it has been held that in the case of a suit 
alleged to be barred under a spatial law of 
limitation, the party ie not entitled to 
deduat, as the plaintiffs have attempted to 
do in this ease, the period of two months 
for service of notite under section 80 of 
the Civil Proiedure Code. This ground, as 
we have stated, is raised for the first time 
almost at the tonoluaion of the litigation. 
It is Detsssary that limitation should be 
pleaded in all cases. But particularly ibis 
is so where the bar is alleged under some 
ipeiial law. The general rule, we think, is 
that points of limitation should not be allowed 
to be raised for the first time in appeal 
where they involve a desision upon questions 
of fast. In this ease a question of 
fast is involved, namely, whether or not 
the Board’s order was eommnnieated, if 
«o, on what date and whether the persons 
who are alleged by Government to have 
received notiee were authorised agents cf 
the respondents for that purpose. In our 
opinion this objection wbioh is not contained 
m the grounds of appeal should not be allowed 
o be taken at this stage. It is said that 
the fact that the case is barred sufficiently 
appears without ncoaseity for remand on the 
evidence, though that evidence was not 
given on this mn». We do not think 
that points of limitation shonld be decided 
against the parties nnlers attention has 
been drawn to the question of limitation 
acd an opportunity given them to meet 

if, if tbe objewtioD 

•onld be taken, the evideme is not enffigient 

th« 8 « PP °n *!’ T- he . evideD,B °P° n which 
the appellant rehec is to be found in the 

[”° rd °* , th ® Djara Settlement proceedings 
from whisb it appears that nctises were 
served on one Nabin Chandra Guha an 
«n mukhiear on behalf of Ananda Chandra 

on the 11th April 1915 and on 
Sbyama Charen Chakravarty, Manager 

2 4 0onr ‘ of Ward8 on 

l * th A P p)1 W15. Beyond these facts 

po others are given bearing upon this 

?nanffi!- D f ii lnilat, ’ on - are obviously 

muffioient. There was, for instanse, no proof 

Pf the signatures of Nabin Chandra Guha 


. -—- .• 10 tot 

shown that tbe receipts whiih these pereoni 
are eaid to have signed are for a letter com- 
muniaating notice of the Board’s decision. 
Possibly this may be the fact, but we 
cannot, where limitation has not been 
pleaded and where no issue has been raised, 
make any assumptions. If limitation is 
urged as bar, the facts on which it is 
barred mast be proved after an issue has 
been framed. Ac stated, there is do question 
as regards the two island to whieb 

admittedly limitation for the period of twelve 
years applies. The objeetion fails. Under 
the eiroumstanee.-, it is not necessary to 
consider whether, if the point oould be taken 

section 24 of the Rsgulation has applicability 
to the present case. 

We proceed now to determine on the facts 
and irrespective of the decision in the suit 
of!895 what was the line of the eastern 
boundary of the plaintiff,’ property at tha 
time of the Permanent Settlemenf wMdh 
includes the qneetion whether Renoell'a 
map may be taken as showing this. The 

question befcre ns m its most simnla for™ 
is this- The plaintiffs have a pi",” 
settled estate. There is no dispnte as to the 
northern and eonthern boundaries and 
only io a eeoondary wav as * #l 0 

west. For, according to the plaintiff* 
tbe western boundary at the tim* 
cf the Permanent Settlement was WRt “ 
according to the appellant it was dry 
The primary quertion is as to eas'ern 
boundary, it is admitted that the wSeJn 
bark of river Sahabszpur was thn ...» 
bonnd.iyof lb. r..pond.nl.' , f, t( 
question then is, what was m..' •*. 

of tbe river in 1789, the date^of th?*!? 11 
•annUl Salllemenl (nr tbe PermenenfLll’ - 
man! of 1793 1, beard „p 0 " th. ‘ 

Ibe river, Ibey (ell within tb. 
eatete. The pleinli* oont.od. , hl P ,■ 
abnwn by Bennell*. men, i( “ M " 
...eplad e. edmiasibl. end „ *" >» 

rely on tbe fact that evido d °) 

■« I* fa *. pna.ea.ion S ",5" .« 

the possession of tha Gio. * 0I ? B ,s ,n 
produced, GwernmeoUs nor 
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The onus is sought to be discharged 
by means of Rennell's map and some Set¬ 
tlement reports and books of refereDae 
The case in the main rests on the map. 
Bat we will 6rst deal with objections 
taken to the reports. 

The Settlement Reports are, it is argued, 
not evidence, and reliance is placed upon 
the decision in Qaruradhwja brand v. 
Superundhwaja Prasad (2), As regards 
Mr. Beveridge’s history of the District of 
Bakargan*, it was not referred to in the 
lower Court, and re nee here is objected 
to on this ground. The mere fact that 
the book was not referred to, might not 
be, of itself, a good objection. If, how- 
ever, the book was used to establish the 
existence of facts which the appellant bad 
no opportunity of meeting and which he 
desired to rebut, the admission of the 
book now might involve a remand. Ac* 
cordingly, the claim to refer to this history 
was not pressed. As regards the Settlement 
Report 3 , it is to be observed that the appel 
lants’ map (AA) was prepared (accord* 
ing to the evidence) on reference to Mr. 
Jack’s Calendar. The case to which re* 
ference bas been made does not support 
the exclusion of the reports here referred 
to and we think that they are evidence. 
If evidence, the appellant desires to make 
n;e of them. As stated, the respondent 
does claim the support of other evidence, 
bat even if he did not the question 
whether the map is sufficient must depend 
on the facts of the particular case. Here 
they are peculiar in that the whole case 
is bound up in the deoision of the eastern 
boundary cf the estate and that eastern 
boundary is a river the position of which 
was one of the purposes of Rennell’s map 
to locate. So that when we know that 
the eastern boundary of the permanently 
settled estate was the western bank of 
the river and when we know what tbe 
position of that river was at tbe date cf 
tbe Permanent Settlement we are in a 
position to decide the issue before us. 

For the appellant it is next contended 
that tbe onus cannot be discharged by 


iODclucions drawn from, practically, tbs 
map alone. 

Major RenDel), tbe Director of Survey, 
made bis celebrated maps between the 
years 17€4 and 1773. It is stated that 
the map which is used in this case was 
made sometime after 17t»7. There is no 
need to discuss the value of Renneirsmap 
in respect of bonndaries, location of vil* 
lages and the like. Here Rennell’s map 
is used for the purpose of ascertaining 
tbe position cf a river. Whatever else may 
have been the pnrpoie of their preparation 
that pnrpo.'o nndonbtedly inclnded tbe 
delineation of roads and waterways, and, 
so their Lordships of the Privy Council 
in Haradas Achariya v. Secretary of State (3) 
adopted the position of the river therein ques¬ 
tion as shown in Rennell’s map, 

Rennell’s map, however, was not con« 
temporaneoas with tbe Permanent Settlement, 
It was made 6ome 22 yea*s or so before the 
Decennial Settlement on which the Perma¬ 
nent Settlement proceeded. On this ground, 
therefore, tbe appellants object that it 
cannot be evidence of a state of things 
a considerable nomber of years after its 
date. If they are right on this then tbe 
suit on tbe facts most fail for the only 
evidence is RenneU’s map. There is no 
sontemporaneons map and subsequent maps 
are no evidence cf the previously existior; 
6tate of things, Tbe respondents in reply 
invoke the presumption of continuity. This 
is a presumption which varies with tbe 
circumstances of the case and is applicable 
to things which are continuous in their 
nature. Jf they are that, then the Court 
may presume that they continue in tbe 
state in which they were last known in 
tbe absence of evidence to the contrary. 
It may be 6aid (as it is in fact argeed 
here) that a river such as the Megbna 
is not continuous in its nature but con* 
tinnally variable. Reliance is placed in 
this connection on the observations in tbe 
order of Mr. StroDg, the Collector, in a 
proceeding nnder section 76 of Act IX of 
1847 that the Island Dakhin Bababazpnr 
is notoriously sabjeot to dilovion and 
allnvion and that in the period which 
elapsed between Rennell’s Sarvoy aDd tbe 


( 2 ) 23 A. 87 at pn. 48 , -19; JO M. L. J. 2G7; 5 C. 
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Permanent Settlement ball tbe Island might 
bave been dilnviated and have re-formed 
in tbe ebape of new island chur$, Ard in tbe 
order of tbe Board of Revenae it is stated 
tbat: " Rennell'e earvey was made more than 
20 years before the Decennial Settlement and 
in a tract saih as this, which is sitaated 
on tbe BakargaDj littoral and i9 subject to 
violent fldvial and tidal astion it fornisbes 
no safe indisation of tbe aotaal position of 
Moczshs at tbe time cf tbe Decennial Settle¬ 
ment." In tbe judgment in the 1895 suit, 
the learned Judge stated, “tbat from time 
immemorial the Megbna has beeD ooDtinually 
diluviating its right bar.k along tbe eastern 
boundary of Dakbin Sahafcazpar Pargana 
and tbat a considerable portion of it is now 
under water.” 

In a petition Sled by tbe manager of tbe 
Court of Wards to the Deputy Collector it is 
stated tbat tbe petitioner was surprised and 
alarmed that tbe Revenue Authorities were 
making attempts to assess all the landa 
outside tbe Revenae Survey lines although 
up till then it had been admitted by tbe 
Government that a considerable portion of 
the Zamindaris Nos. 1763 and 1761 per. 
mauentJy settled in 1793 had been washed 
away by tbe Dakbin Sahabazpnr river before 
tbe Revenue Survey was made. With tbe 
exception of tbe last-mentioned petition the 
other statements are striotly not evidence in 
the ease on this point. As regards the 
judgment in the 195 suit it is either 
ret judicata as we bave held, in whiab aase 
the present question need not Bny longer be 
discussed, or if it was not ret wdicata tbe 
observations of tbe learned Jadge are not 
evidence. No attempt wsb made in tbe lower 
Oonrt to oall evidenae on the subject of tbe 
variability of this river. We have, however, 
the fact tbat resumption proceedings did take 
place in the years 1840 to 1847, with reference 
to dilnviona referred to in Mr. Riokett’s letter 
dated tbe 30th November 1848. Further, 
there are tbe proceedings as regards Hassan 
Tajuddin and Dampier Obnrs, 

^ The respondents admitted tbat there was 
diluviation on the east of the Pargana after 
tbe date of tbe Permanent Settlement and 
some ahanges on tbe western side of the 
Paragana prior to that date. On the other 
band, it fa submitted tbat, so far as tbe 
evidenae before us shows, no elaim was made 
flr proceedings taken as a consequence of 


changes in the river prior to tbe resumptions 
commenced in 1840 and continued until 1847 
after which iD the year 1848, survey of such 
resumptions was ordered. Part of tbo land 
was in pc6ees»ioD of tbe Salt Department, and 
if there bad been loss of land by fluvial action 
tbe Salt Department might have claimed an 
abatement of rent ; but they did not do so. 
Moreover, it is said that if there be any 
evidence of wbat oocurred between tbe date 
of Rermeli’e map and the Permanent Settle¬ 
ment, such evidence must be in tbe possession 
of Government but it has not been produced, 
and tbat, therefore, we are entitled to assume 
that Rennell'e map in a sufficient and sub- 
stantial way indicate the position of things 
at tbe date of tbe Permanent Settlement. 

The question is one which is not without 
difficulty. The facts establish tbat between 
tha date of Rennell’e map and the Permanent 
Settlement there were considerable changes on 
the western side of tbe Pargana in tbe form 
cf silting np. In fact, such silting up is 
relied on by the respondents to explain eer- 
tain facte which the appellants put forward 
to show the inaccuracy of Rennell'e map. 
It is also eouimon ground that there has been 
extensive diluvion on the east after the date 
of the Permanent Settlement. If we are to 
.oDdd.. bothth,* 3 f,, t, it mj bs atg „ ed 
that they dispose of any presumption of con- 
ticuity. Bat the question here is a narrower 
one, namely, the position of the eastern boon- 
nary lice. Are we to presume tbat that 
remained unchanged from the date of 
Reunell s map until that of the Permanent 
Settlement P . The only evidence on this point 

Settlement In tbe absence of any evidence 
to the contrary as to the state of affairi 
between tbe date of Rennell'e map and tbe 
Permanent Settlement, we think we should 
assume that on the eastern side Renne ^ 
map may be taken to represent tbe state 0 f 

things there at tbe time of the PermlL ! 

Settlement In fact it seems established that 
.t is since that t,me that a .trong drift of the 
river towards the west with diluvion of he 
eastern boundary has been observed wl? 
ther Rennell’e map ia otherwise good evidlnca 

19 f #0Dr8e mother qoeS 

laid on this point i, thkt ft," ! '*“™ 
excluded on the ground that it is notVni ‘ 
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because, as regards the eastern side of the 
Pargana, with whish we are almost directly 
concerned, the state of things appearing in 
Rsnnell's map may be deemed to have eon- 
tinned until the Permanent Settlement. 
Whilst it appears to be the fast that chargee 
did meanwhile take plaee on the western 
side this is not inconsistent with the eastern 
boundary having remained daring the same 
period substantially nnehaoged. There is 
perhaps the loss shame of error in this ease 
that is of giving the plaintiff e more land than 
that to whish they are entitled besanee it is 
admitted that the river has been dilnviViog 
hie estate on the east sinoa the Permanent 
Settlement, and as to the anterior period ap 
to the date of Ronnell’s map eithar we mast 
assame that things remained as thoy were, 
or if not it is natural to suppose that 
the admitted and eone'ant nitura of the 
dilavion after the Permanent Settlement is 
an index of the nature of the dilavion in 
the anterior period mentioned. If, than, 
we may refer to Rennell’c map us evidonse, 
there is a presamption of its assirasy 
under sestion 83 of the Evidense Ast in 
respest of sash matters as to whish it is 
admissible evidense. Under that section 
"the Court shall presume that map) or 
plans purporting to be made by the authori¬ 
ty ol Government were eo mads, and 
are aocurate.” It is thus not neee3sary (o 
refer to or to rely upon statements made 
in this suit or in the Suit of 1895 as to 
the value, and, therefore, accuracy of K3u- 
cell's maps for the purposes for whish they 
were prepared, namely, amongst others, 
the delineation of rivers and other water¬ 
ways. It is for the appellant in this sase 
to rebut the presamption of aoiuracy of 
the map in relation to the fasts of this 
particular oase, and this he ha-, in fast, 
attempted to do. 

It is fcr the plaintiff) to show that 
Bennell’s map i) admissible in evidense 
of the state of things at the Permanent 
Settlement. But if thi) is done, it will be 
assamed to b) assurate nulesa the contrary 
is shown by the respondents. Bsfore dealing 
with hie oritisiem on the accuracy of 
Rsnnell’d map we will brat rjfer to another 
matter. 

An objection was taken that the map 
on which tho Amin worked in the previous 


case as Rsonell’s map has not beau pro- 
dosed and that it is not shown to be 
Rennell’s map. There does not appear to 
be any ground of appeal on this head. 
Paragraph 60 of the memorandum of appeal 
to which we have been referred, deals with 
another matter, namely, "that no decree 
should have been granted to the plaintiffs 
on the basis of Rennell’s map alone seeing 
that Rennell’s map was never compared 
with local conditions and never ohecked by 
measurement in the locality by any sur¬ 
veyor whether of experience or otherwise.” 
That 19 not the point raised by this ob¬ 
jection. The point here is that the map 
(Exhibit No. 23) is inadmissible, and indeed 
irrelevant, because it ha9 not been shown 
that it was made with reference to Rsnnell's 
map. It is true that objection was taken 
to the admission of this map in the lower 
Court but not on the ground which is here 
urged. No such ground can, in our opi¬ 
nion, be urged now; fcr if sueh objection 
had been taken in the lower Court, the 
plaintiffs might have met it by re-plotting 
the borndaries with reference to a oopy 
of Rennell’e map as to which there could 
be no dispute. It is true that the plaintiffs 
contended that the correctness of the plotting 
in the previous suit was admitted and 
should not be gone into again, But if 
the objection bad been taken then, which 
is taken before ue now, to the admission of 
the map (Exhibit 23j and sash objection had 
been deoided against the plaintiffs, then the 
plaintiffs might have asked to re plot the 
boundaries with reference to some admitted 
copy cf RenneH'c map. Moreover, the admis¬ 
sion that tho plotting in the previous suit was 
correct, assumes that Exhibit No. 23 which 
shows such plotting, was made with refer¬ 
ence to Rennell's map. Otherwise, the 
plotting would not be correct, in fact, this 
objestion is only another form of that with 
which we have already dealt, vis., the cor¬ 
rectness of the plotting of Renneli'd line 
in the map of the previous suit. The Amin 
al?o says that he was given a copy of 
Rennell’s map. There does not appear, 
therefore, to be any substance in the con¬ 
tention that the Amin in the previous suit 
prceoeded upon the basis of come map 
other than R<cnell’a or that, at any rate, 
it bad not been shown that the map ou 
which he did proceed wac Rennell’s map. 
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We bold that the Amin did work with refer¬ 
ence to RsDneU’s map. 

We next deal with the grounds whioh 
have been put forward to rebut the presump¬ 
tion of accuracy of BenDeU'e map assuming 
it to be admissible. 

Tbe appellant contends, in the first place, 
that Bennell made a mistake of some 5 feet 
45 insbes in the longitude of Fort William 
Semaphore Station, Oalsotta, tbe Btartiog 
point of his survey, and heme argues tbat tbe 
map as re-laid by tbe Amin in 1695 most 
be eome 6 miles too far to tbe east. It 
ie, however, qoito immaterial in tbe present 
ease whether Bennell did or did not know 
tbe correst loDgitnde of the Semaphore 
Station for Bennell bes taken the Semaphore 
Station as zero and has calmlated bis 
longitudes from the Semaphore Station 
treating the station as zero. If we want 
to discover the longitnde of aoy point on 
Bennell’s map when referred to Greenwish 
all we have to do is to add the oorrest 
longitude of the Semaphore Station, to the 
longitude given by Rennell’e. 

What the Amin did wae to enlarge 
Bennell’s map to the same ssale as the 
survey map. 

... ‘ He superimposed the map on the 
. !j®? rvesr ^ ap * ^is 18 Quite easy as be knew 
-#hat was the sorrest longitude of Bennell’e 
'starting point. 


The main difficulty in re laying Rennel 
map has been tbe determination of t 
starting point. Tbie has been determin 
by the Survey Department to be Ssm 
pbore Station, 

It ie quite easy to find the sorrespondii 
longitude of BDy plaoe given in Rennel 
map on the survey map by adding to ti 
longitude of the place on Rennell’s map tl 

correst longitude of the Semaphore Statio 

A he Amin who re-laid the map knew the so 
rest lorgitude cf tbe Semaphore Station i 
Siven in tbe survey map. What wi 
important and absolutely necessary wae i 
know the point from whieh Bennell at arte 
. lnd the longitude of the point. It 
immaterial onae tbe point has been d'i 
covered that Rennell gave it an ineorree 
longitude for Rennell treated it as hi 
Rsnnell'e error in the longitnde c 
his starting point (the Semaphore Station 

v *V nIjr be of importance in determiniD, 
wwt the starting point wae, 


Secondly, the appellants contend that 
Rennell himself never surveyed tbe island 
of Dakbin Sahabezpur but that it wae 
surveyed by Riobie. Hie sontention is 
based on the fast that no mention is made 
of the survey of Dakbin Sahabezpur in 
Renteli’s diary end also on the opinion cf 
Major Hirst. But we have only got 
RenoeH'e diary up to 1767. It is possible 
that either be discontinued writing his diary 
cr it tas been lost, for his survey was 
continued up to 1773. ? 

Moreover, it is really immaterial whether 
Rennell or Richie made the survey, for tb» 
presumption of accuracy under section 63 
arises from the fact tbat the maps are 
mao'e under the orders of Government and- 
not that they were made by Rennell, 
further, Rennell apparently supervised and 
aorreoted Ritbie’s work. 


~ iouq argomeDl 

to show tbat Rooneli’a map is ioaaaarate. 

Renneli’s map shows the western boondary 
of Uakhin 8ahabBzpnr to be water, ]f 
we re-lay Rennell’e map on tbe present 
survey map we eball find tbat the western 
boundary is dry land and that there are 
permanently settled estate, to the west of 
Dakbin Sahabazpur and immediately con- 
tiguous to it. These permanently settled 
estates must have been, therefore, part of 
the original is and of Dakbin Sahabazpw- 
at the time of the Permanent Settlement- 
Therefore, the .eland of Sahabezpur oust 

be placed further to the west eo tbat tbe 
western boundary eoiniides with what it 
tbe western boondary of the island 0 f 

ts to ha. zr ]] had piMed ,be *** 

Toe respondent contends, on the other 
hand, that the island was correctly placed 
by Rennell. That there are a number*! 
islands shown by Bennell rn “ * °! 

Dakbin Sahabazpnr and tbat by accretion 
these islands have been joined together 

Skb“ W 8»SJ^iaiSSanT^r - - ‘° 

S’^TSSJ^ tF"- 

in 1840 the Betua was .wS - tbal ? Ven 
two or three miles broad whita^oT 
a narrow stream. That all tha l ^ 
imm.dUtely to the wo,I „f , he Ba ^ 
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now is are new formations sime the time 
of Rennell and that they were not perma 
nently settled estate at the time of the 
Perrraneut Settlement. Even if at the time 
of the Permanent Settlement the western 
boundary of Pargana Sababazpar was dry 
land that would not prove it wa3 dry 
land when Rennell made his survey. The 
appellant, to show that the western boundary 
of the PargaDa at the time of the Per 
manent Settlement was land and not water 
eontends that two permanently settled 
estates were then aotually son-igaoua to 
Dakhin Sahabezpur, tie., North Sahabazpur 
and Krietodaspur. 

To prove that these two estates North 
Sahabazpor and Kristodaspur were son- 
tiguous to South Sahabazpur at the time 
of the Permanent Settlement be has relied 
ou aertain quinquennial returns Sled by 
the Zsmindar in 1802 whisb give, award¬ 
ing to him, the list of the Kiemats, eta,, 
whish formed the permanently settled 
estate in 1793 and more epeoially on the 
entries of Kismats Deguti, Garmaoi and 
Kathali to show that North Sahabazpur was 
•ontiguous in 1793. 

Toe eastern boundary of odo of these, 
vie., of Ohur Gurmani, alone is given as 
Dakhin Sahabazpur. The importanae of 
the others is to show the position of Chur 
Gurmani. Tnis Garmani is shown as a 
Obur and no revenue is assessed on it, 

But this evidente does not put the ease 
very high. At the highest, it would show 
that the Zsmiodar of North Sahabazpur 
olaimed in 1802 as part of their perma¬ 
nently settled estate this Chur Gurmani. 
It would not prove nesessarily that Ohur 
Gurmani was in existence in 1793. That 
would only be proved by the papers of 1793. 
In 9 year® many c ^ ur * ma y ^ ave formed 

or disappeared. 

Moreover,even assuming that Ohur Gurmani 
was in existense tin 1793 and so that 
there was dry land contiguous to South 
Sahabazpur on its western boundary, that 
would not prove that Rsnnell in 1767 
had not depioted oorrestly the then state 
of aSairs. It is quite possible that sub¬ 
sequent to Rennell’s Survey the islands 
shown by him on the west of Dakhin 
Sahabazpur beeame joined up together and 
joined up with Dakhin Sababzpur. Thus 
jt •» quite possible that at tho time of 


the Permanent Settlement the western 
boundary of Dakhin Sahabazour was no 
longer water but laud. Bat there is 
nothing to show how mush was water 
and how mush land. Ohur Gurmani might 
be merely a small chur whiah temporarily 
•onneated Dakhin Sahabazpur with other 
estates That obviously would not of itself 
show that Rsnnell had ioeorrestly plaosd the 
island of Sababazpar in 1737 or that the east¬ 
ern boundary of the island had shanked be¬ 
tween tbe time that Rennell depiated it and 
the Permanent Sst'lement. We are not en¬ 
titled to assume that besause land had formed 
on tbe western boundary between Rsonsll’e 
survey and the Permanent Settlement that 
land had diluvated from the eastern boundary, 
The same arguments apply to Caurs Pata, 
Badarulla, Subhi and Khalifa whiah plaintiffs 
inaladed in their estate of Dakhin Sihabizpur 
at the time of the Permanent Settlement and 
whiah the appellant alleges are west of 
Rsnnell’s line, l'bey era possibly aaaretion 
to tbe island and may well have formed 
bstveen RsjoeU'a Survey and the Permausnt 
Settlement. 

A glaooe at the map would show that 
most of the land we-t of Rsnnell’s western 
line is chur. Some lands whiah appear to be 
of a more or less permanent nature sorrespond' 
roughly with soms of Reunall’s islands' 
wbioh fast would go to show the eorreotnessi 
of his survey. 

Toe appellant then argues that asrtain 
four Chars Sibpar, Bedar, Mtdaphar and 
Sibsankar were resumed by Government in 
1840, that these churt lie well to tbe west of 
the present line whioh the plaintiff slaims as 
his boundary and so the appellant argues 
that the plaintiff by that admitted that the 
boundary line was Kelso’s line. He would 
seem to sontend that the plaintiff knew then 
where tbe boundary line really was as 
witnesses who had been alive at the time 
of the Permanent Ssttlement were then 
available, 

It appears that in two eases Madaphar and 
Sibsankar the plaintiff did appeal to the 
Commissioner unsusaessfully. In the other 
two oases he did not sontest them. No suit 
was brought to set aside the desision. 

Bat the oondast of the plaintiff proves little 
or nothing. It may well be that he had no 
material at his summand then to prove where 
the boundary was. As far as san be eeeo 
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Renuell’a map, were not discovered till many 
years later. Moreover, these lands apparently 
formed part of tbe land that bad been in the 
oisnpatioD of tbe t'alt Department. It is 
quite possible that tbe Zemindar did not think 
it worth while to spend any money fighting 
tbe point with Government. Then it is to 
be remembered that, with regard to these 
resumed lands as they were sailed and 
revenue payable, tbe Zemindar waa in com- 
muniaation with tbe Revenue Authorities and 
withheld payment of tbe sum of Rs. 13,000 
formerly debited to tbe Salt department with 
the result that the Government took aetion as 
stated in the letter of Mr. Riikett by 
subsequent eorrepondenep to whioh we have 
referred. At this distanee of time it is not 
possible to determine exactly what were tbe 
faele. We do not think that those above 
stated tan be eoDstrued Into an admission by 
the Zsmindar that he knew quite well that 
tbe boundary lice lay to the west of these 
chun. Furthermore, it mnst be remembered 
that until tbe detieion of tbe Privy Connail 
in the ease of Lopet v. Muddun htohun Thakocr 
(4) it had always been held that land re¬ 
formed in si/tt belongs not to tbe Zemindar 
but the Government. It was Lcpet'i case (4) 
which set tbe point at rest. 

Fifthly, the appellant bas oontended that 
eertain villages, for instanse, Colya, Govin 
dapur, Mendigunge, are ebown in Rennell’e 
map and are now fonod to be at some miles 
distance. This we do not think is of rouob 
importance, In the first plase, the objeot 
of RenneU’s Survey was not the villages but 
the rivers and waterways, and he would not 
be very particular as to tbe exait site of the 
villages. Secondly, the villages from the 
nature of the souDtry often shift. Thirdly, 
these villages are often long straggling 
villages and it is not possible to say 
what part of the village Bennell took for the 
dot whiih represents the village. 

To sum up, we do not think that tbe appel¬ 
lant has susaeeded in proving that Rennell’s 
map incorrectly depleted tbe position of tbe 
island of Dakhin Sahabazpur in 1767 or that 
in 17'3 there wan any sbange in the eastern 
boundary °f the island from what it was 
in 1767, 
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We are of opinion that the appellant bas 
Dot established sufficient grounds for a reversal 
of tbe decision now under appeal and we 
accordingly dismiss his appeal with costs. 

B. n. Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER'S 
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Appeal non Appellate Decbee No. 237 

of 1919. 

September 11, 1920. 

Prennt :—Mr. Hallifax, A. J. O. 

KOLHU AND others—DifendartS— 
Appillamts 

vfriu* ■ 

BELSINGH —Plaintiff— Respondent. 

Custom— Hands of Bhagi in Bhandra District — 
Guardianship of minor's property-Step-brother or 
mot her-Rule oj decision in absence of custom, 

As regards guardianship, the Baj Gond family 
of Zemindars of the Shiktni Zemindar! of Bhagi 
in the Bhandra District is not governed by the 
Hindu Law, and, in tho absence of proof of any 
custom, a question of guardianship in that family 
must be decided according to justice, equity and 
good conscience, [p. >0«, col I.] 

V here certain minors of a Gond family with 
thoir mother arc living jointly with their step, 
brother, who manages the whole estate, and is 
regarded by tho family and all tho world as the 
natural aud nghtfnl guardian of tho minor’s prop, 
erty, he must, according to equity and justice, be 
treated to bo, as against tho mother, a guardian 
both de facto aud de jure, more so if the personal 
law of practically the whole population amidst 
which the family resides recognises a stop.brother 
ns the natural aud rightful guartinn in presence 
of tho mother, [p. 209, col. l.j 

Appeal from appellate decree against a 
decree of tbe District Judge, Bhandara 
dated the 15th April 1919, modifying that of 
the Subordinate Judge, Bhandara, dated the 
10th October 1918. 

Dr. H. S, Qour, tor the Appellants. 

JUDGMENT.—It seems advisable to dear 
the ground by mentioning first the 
inaccuracy with which the extent of 
the various shares is described in this case 
The syetem of annas and pies is convenient 
np to a certain limit, bat the uneducated 
Indian mind ,e incapable of grasping the 
idea of anything less than a quarter of a pie 
and in many cases cannot get beyond the 
idea of a pie. That, however, i 8 no reaeoa 
why tbe Court should be guilty 0 f i Da „a. 
mies which might result in substantial 




injustice on farther 00 b division of the 
ihares so improperly described. Here *e 
are at timea dealing with a share of one- 
twentieth wbiah in the anna pie notation 
should be represented by 9-3/o pies, but almost 
invariably this is called 9f pie9. So also the 
share that is really 2 annas aod 1*3/5 pies 
in that system of notation i9 always 
•ailed 2 anoas and lj pies, In this tase 
it will be more convenient to refer to ehares 
in terms of vulgar fractions, 

2. This appeal arises out of one of a 
number' of suits filed by the three janior 
members of the Raj Gond family of Z3min* 
dars of the Shikmi Zjmindari of Bhagi in 
the Bhandara Distriet. The following 
genealogical table of the family will assist 
comprehension of the facts:— 


Name unknown 

1 

r 1 

Dbarma Chukkbi 


Gbisu. Isu. Janu Kaadu 

_ J 

__ r 

f 1 1 

Aman Bapu Aniar Singh. Purau 

__ J 

_r_ 

r .1 1 

VVarlu. Bel Siogh. Prem Singh. 


_ f 

r 1 1 1 1 

Umrao. Kaman Dhuran, Asaram. Mansarani, 

I 

Tuloram. 


3. The Zemindari consisted originally of 
12 villages. Gbisu and Isu alienated their 
half share in the two villages of Nakti and 
Megardhokra many years ago, and the half 
share in those two villages is do longer a 
part of the ZemiDdari. In 1895 they mort¬ 
gaged their half share in the remaining ten 
villages to one Ramdayal Mawari of Don- 
gargarb, He eventually sued them on the 
mortgage and obtained possession of their 
whole estate, the half share inthe ten villager, 
in 1801. Id 1905 the Zamindari, therefore, 
consisted of a half share iD eath of the 12 
villages originally soroprised in it. AmaD, 


Paran and Umrao being dead, a quarter ot 
this property belonged to Amin Bjpn, anather 
quarter to the three sous of Paran and the 
remaining half to the four surviving eons of 
Kaadu. It h admitted that, aisordiug to 
the personal law governiog Raj Gondr, a 
son has no vestsd interest in the family 
property doriDg hie father’s life, so that 
Tularam wae excluded by hie father Kaman. 
He tried to get over this difficulty by the 
etatemsnt that he was the eon of Umrao who 
was then dead, but the entire falsity of 
this has been established aDd is now admit¬ 
ted, 

4 In December 1901 some of the members 
of the family applied for assistance to R, 
B. ADantlal,.Extra-Assistant Commissioner, 
who wae in charge of the Debt Conciliation 
Board, certain arbitrators deputed by tbs 
Government who were formally appointed 
by the parties in each case and asted as a 
sort of informal Baokruptay Court to deal 
with argiaultural indebtedness after tbs 
famine. Exhaustive enquiries were made, 
and do effort seems to have been spared to 
get good terms from the creditors of the 
family and to rescue it from the slough of 
insolvency into whieh it bad fallen and let 
It on its feet. Ramdayal Marwari was induc¬ 
ed to reeoDvey his half share in the ten 
villages in consideration of getting the 
whole of the village of Sirpur bdiJ 
Re. 6,380. The amount of the decree under 
which he bad foreclosed the half share in 
the ten villages was Rs. 6,313 and he also 
gave up his claims under a decree for 
Ha. 1,155 and varions bonds for Rs 2,050 
against Gbisu, together with established 
claims for Ri. 2,422 against Aman Bapu and 
the ions of Paran and for Rs. 488 agaiost 
the sod9 of Kaudu. 

5. Apart from these debts, the total 
amount due from the family was found to 
be Rs. 7,944 together with a sum of about 
Rs. 3,000 due for land revonue to tbs 
superior proprietor. In lieu of this the 
creditors were induced to ai09pt reduced 
sums aggregating only Rs. 3,465, Of this 
total debt of elose on Rs. 11,000, the 
amount due by Aman Bapu and the three 
sons of Paran seems to have been net 
lass than Rs. 7,000. In addition there 
was the R 9 . 2.422, their share of debt 
wiped off under the Sirpur arrangement. 

We are now eoneerced in this appeal 
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only with Bat Singh and Prem Siogb, 
the two younger sens of ParaD, and the 
share of the total debt falling on their 
shoulders would be Be. 3,140, 

6 . The money required for the pay¬ 
ment of all these debts was proposed to 
be raised by a sale of the whole village 
of Toya Gondi (exclusive of the right to 
minor forest produia for the next 15 years) 
for R 9 . 3,325 and of the whole village of 
Bharregaon (with a reservation of the 
right to collect Harra and gum) for 
Be, 4,000, and a lease of the minor forest 
produce of all ten villages for 15 years 
for Rs. 45,000, At (be same time, 
B, B, Anaotlal worked out a saheme 
for the re-aoDstruation of the Zamindari 
whieh was then divided into inconveni¬ 
ently small shares among eight or nine 
people of whom he said that ‘‘most of 
them are a bad lot, addieted to drinking," 
to prevent the imminent extinction of the 
Zamindari, He proposed to leave at its head 
Amen Bapu, who was, in his opinion, the 
only sensible person among the lot” as well 
as the head of the family. The proposal was 
that the sods of Kaodu should take the whole 
village of Salai in lien of tbeir share, and the 
three sons of Paran should similarly take the 
wbplti village of Bhagi, exelunive of the right 
to minor forest produee other than Mahna 
ip lieu of theirs, and that the remainder of the 
Zamindari should be handed over to Aman 

Papp. 

7. These proposals were examined by the 
Deputy Commissioner of Bbandara, the Com¬ 
missioner of Nsgpnr and the Chief Oommis* - 
sioper, and were sanstioned. Six dosuments 
were executed on the 6 th, 7th and rth of May 
1905 to give effeot to this saheme, These 
were,— 

(1) Sale deeds of Bharregaon in favour 

of Kolbu Mahajon, and of Toya 
Gondi in favonr of Jaikishan Mar- 
wari, and of half of Sirpnr in favour 
of the son of Ramdayal Marwari, 
exeauted by Aman Bapu; by the 
sons of Kaudu and by Warla for 
himself and as guardian of his two' 
younger brothers, 

( 2 ) A lease of the forest prodase of all 

tbe'vilUgei in the Zemirdari for 15 
, yearein favour of Jaikishan Mar* 
'ww'i Bxewted by Aman Bapn alone,’ 

w 


(3) What are sailed “Farkat nama” or 
partition deeds in favour of Aman 
B*pu, one exeauted by the eons of 
Kauda relinquishing their share in 
the property and taking the whole 
village of fcalai instead, the other 
exesnted by Warla for himself and 
as guardian of bis two younger 
brothers similarly relinquishing 
tbeir share in the Zsmindari and 
taking the whole village of Bhagi 
inexobange. 

There was, presumably, also a transfer by 
JaganDatb, son of Ramdayal Marwari, of the 
half share in the ten villages whish he was 
then holding under his foreclosure decres, 
but this has not been filed in aDy of the 
cases with whish we are now dealing. There 
are two later transfers with whish we are also 
concerned. On the 7th of Febrnary 1908 
Aman Bapu sold the whole of the village of 
Rtjimdongri to Nev Pawar and his three 
brothers, and on the 23rd of January 1909 he 
sold the remaining half share of Nakti to 
Tukaram and Sarwan Pawar. 

8 . The seven suits out of which these 
appeals arise were filed by Tularam, son of 
KamaD.and the two younger sons of Puran, 
B*1 SiDgh and Prem Singh, on lbs 3rd and • 
7th of June *9i7, in the Courts of the 
Subordinate Judge and the First Munsif 
of Bbandara, The plaintiffs sought to sat 
aside every one of the eight dosuments 
mentioned above on the ground that the 
dosuments were exeouted while they were- 
minors and were not for their beDe 6 t and that 
they were not properly represented by their 1 
guardians. Ooe suit was against Aman 
Bapu and the other co-sharers forsonsella- 
tion of the two “Farkat-nama " and this 
was dowsed through obvious collusion between 
the parties. In the other six suits for the 
cancellation of the other sii dosuments a : 
part of Tularam’s claim was dismissed in 
the First Court and the rest in the lower- 
Appellate Court and he has not appealed.- 
We are, therefore, now concerned only with 
the olaims of Bel SiDgh and Prem Singh/ 
Tb. fome. ... bora in 1889 and lb. l,tl,r 
ID 1891, BO that they were 16 and 14 years’ 
of age in 1905 and attained majority in 
19J7 and 1909 respectively. (I may™**: 

here that, in accordance with the very com- 
mon but somewhat incomprehensible custom 
among Indian hliganti, the filing 0 f 
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saits was delayed to the last possible moment. 
They were Bled in th 9 last week of the 
twelfth year after Talaram admittedly attain¬ 
ed majority, though he has been held to 
have done so bsfore May 1905, and jast 
over twelve years from the execution of the 
deeds). 

9. The deiisioD 3 of the leirned District 
Jodgeas regards Bel Singh and Prem SiDgb 
in the sonsolidated appsals in bi 9 Oonrt may be 
snmmariaed as follows. In 1905 their brother, 
Warla.was their astnal guardian bat their legal 
gaardain was their mother who was alive then. 
Unless legal Deoessity for them oould be estab¬ 
lished the transfers of the minors’ property 
were, therefore, absolutely void and neither 
Artiste 41 nor Article 91 of the Limitation Act 
wonld apply to their elaim, as was held by 
this Court in Huten v. Rajaram (1). Proof 
of legal necessity might validate a transfer 
made by a person who was guardian de 
facto and not de jure, but in this case no 
legal neiessity or beDeGt to the minors has 
been established. The period of limitation 
for the suits is that laid down in Artiole 
144 of the Limitation Aot, and they are all 
filed within twelve years of the attainment 
of majority by the two plaintiffs, Bel Singh 
and Prem Singh. 

10. There has been no appeal against the 
decision in regard to the lagal necessity and 
the benefit of the minors, but the question 
will re-pay examination. It is not difficult 
to compare the position of the two minors 
before and after the oomposition with the 
creditors of the family and the reconstruo- 
tion of the family estate. Their position 
before was that they owned a twelfth Bbare 
in the twelve villages with a total area of 
18,826 acres, a total nr area of 41375 acres 
and a total assessment of Rs. 1,610. If 
we leave out of consideration the very great 
advantages of oompactness, that may be 
taken as equivalent to a single village with 
a total area of 1,569 acres, a iir area of 
34'4d acres and an assessment of Rs. 134, 
and on this property was a debt of which 
the share of these two minors was just over 
R 9 . 3,00J. In lieu of this, they got a two- 
thirds share in the village of Bhagi which 
has a total area of l,9i7 acres, includes 39 93 
acres of sir and pays Rs. 100 as land revenue 


so that the two-thirds share represents a 
total area of 1,278 aotes, a nr area of 26'C2 
and an assessment of Rs. 66-10.S. The 
value of this is reduoed by the previous 
sale of the right to collect minor forest 
prodcoe for fifteen years, but the price paid 
for that was Rs. 4,500 for all the ten 
villages and its value for Bhagi alone is 
certainly not more than R 9 . 450 and is 
very probably much less, as it is the prin. 
cipal village of the Zemindari and tbe 
residence of the family with a considerable 
sir area, and is, therefore, almost certainly 
among tbe less “Jungly” villages Tbe 
facte are insufficient for the formation of any 
final opinion, but it seems to me, leaving 
the debts out of consideration, that tbe 
value of a share in one village representing 
1,278 acres with 26-62 aores of sir and an 
assessment of Rs 66-10-8 minus something 
lees than R«. 450 is itself greater than that 
of shares in twelve different villages repre¬ 
senting 1,569 acres with 31-4: acres of sir and 
an assessment of Rs. 134. 

11. But tbe fast that tbe whole of the 
debts due by the minors were cleared off 
puts it beyond all doubt that tbe arrange¬ 
ment was very muoh for their benefit, In 
paragraph 37 of his judgment the learned 
District Judge has arrived at the conclusion 
that the share of the debt for which Bel 
Singh and Prem Singh were liable jointly 
with their half brother Warlu end their 
nncle Aman, was only Rs. 1,550. Even then, 
they were liable for half of this,that is, Rs. 775, 
Bat the learned Judge has taken the whole 
debt to be the amount to which it was 
reduced by the negotiations and transfers by 
which the estate was reconstructed, though 
that reduction is dearly a part of the 
benefit they received. He has further ex« 
oluded from the debts due by this branch 
of tbe family the sum of Rs. 6,380 which 
was a part of the consideration for tbe re¬ 
purchase from Ramdayal Marwari of the half 
share in the ten villages originally belong¬ 
ing to Ghisu and leu, on the ground that 
it was a debt due by Ghisu and leu. The 
arrangement, however, did wipe off a debt 
of Rs. 2,422 which lay on Aman Bapu and 
the sons of Paran, as has been shown in 
paragraph 5 above, and this amount must 
be taken into consideration in comparing 
the situation of the minors before and after 
the transfers. Some debts due by Ghisu 


(1) 26 lad, Cus, 813,10 N.L. R. 133. 
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*nd Isa were included in tbe genoral cam 
position with the creditors of the whole 
family, but they have been omitted in my 
•ablations of the harden on the rest of the 
family, and it is quite clear that the amoant 
fairly debitable to Bel Singh and Prem Singh 
oat of the debts dae before the reconstruct 
tion of the ZsmiDdari, was jaafc over 
Rs, 3,000. Tbe result of all this is, that 
in place of shares scattered over twelve 
villages representing 1,559 aares with 34-4S 
acres of tir and an assessment of Ri. 134, 
combined with a debt of Rs. 3,140. the 
minors got a compact share in one village 
representing 1,278 acres with 26-62 acres of 
tir an! an assessment of Rs. 6 >-10 8 aom 
bined with the equivalent of a debt of 

Rs. 450. 

12. It seems equally beyond doubt that 
the defendants in these suits were transferees 
in good faith for value, They knew that 
tbe transfers had all been examined by the 
Deputy Commissioner of the district, the 
Commissioner of the Division and the Chief 
Commissioner of iiha Provinsss, and aporavad 
by them all. It is to be noted also that 
the plaintiffs have never said a word about 
giving bask any of the bsnefits they have 
received under the arrangements they re¬ 
pudiate. Ou the oontrary, in addition to the 
Bharea they say ought not to have been taken 
from them, they claim the mesne profits 
of those shares for three years with in¬ 
terest thereon. For tbe transferees it was 
pleaded that before the plaintiffs could get 
back their twelfth share in tbe other villages 
they ought to give baok the eleven-twelfths 
of Bhagi which they got in exchange, with 
mesne proSts, and ought aleo to compensate 
the transferees of the other villages for the 
improvements they had made in them. Their 
only reply was to deny that aDy improvements 
had been made in the other villages cr that 
they were liable to pay for them if they had, 
These matters have not, however, been raised 
in the appeals in this Court and nothing more 
need be said about them. 

13. The one question for decision, on 
which I think tbe appeals must succeed, is 
whether the minors were properly represent- 
fli by their elder brother Warlu in tbe 
various transfers that are impeached. The 
learned District Judge discusses this matter 
{n paragraphs 33 and 34 of his judgment, 
jfhiih are as follows 
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" Plaintiffs are Gonds and it has been held 
by StaDyon, A. J. C-, that Gonds are not 
governed by Hiodu Law Uiiyara v. Tilo- 
chin (2). Defendants have alleged that 
Gonds in this tract have adopted Hindu 
Law but no proof has baen adduced 
to substantiate this allegation. 1 must, 
therefore, hold that plaintiffs are not governed 
by Hindu Law. They may be governed by 
their own custom or by the Sscsession Act. 
No proof has been adduced to show what 
customs prevail amooget them in regard to 
inheritance and guardianship. Under these 
circumstances, under section 6 of the Central 
Provinces Laws Act, the Court in deciding 
questions of iuheritano3, gaardianship, etc., 
has to act according to justice, equity and 
good conscience. According to jastice and 
equity and according to all systems of 
jurisprudence, father is the natural guardian 
of his minor children, and on his death the 
right of gaardisnship devolves on the mother 
of the minors. In the present case, admitted¬ 
ly, the mother of plaintiffs Nos. 2 and 3 was 
aliva and was living with Aman Bapu, 
Warlu Bapu and her son3 when the transfers 
in question took place. She was the da jure 
gaardian of plaintiffs Nos. 2 and 3, but she did 
not represent plaintiffs Nos. 2 and 3 in the 
transaction Aman Bapu, uncle of plaintiffs 
Nos. 2 and 3, and Warlu Bapu, step-brother of 
plaintiffs Nos. 2 and 3, werethe de facto and not 
the ds ure gurdians of plaintiffs Nos. 2 and 3 
and one of them, tit , Warlu Bapu, represented 
plaintiffs Nos. 2 and 3 as their gardian in 
the several transfers in question. 

“Thus, so far as plaintiffs Nos. 2 and 3 are 
concerned, wa have to deal with transfers 
made on their behalf by their de facto guardian 
and not by their de jure guardian. I shall 
later ou show that the transfers in question 
are not for legd necessity and are not binding 
on plaintiffs Nos. 2 and 3. That being so, the 
transfers are wholly void and Article 41 of 
the Limitation Ast has no application! 
In thesase of Huccn v. Ra;ar<m (1) the 
learned Additional Judicial Commissions* 
has held that an alienation of the prop¬ 
erty of a minor by a parson who is that 
minor’s gnardian de facto but not de jure, is not 
merely voidable but absolutely void and that 
Articles 44 and 91 of the Limitation Act do 
not apply to a suit brought by him on big 

[i) 44 Iud, Cue, m, 
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attaining majority to mover possession of property only, and in neither of the two 
the alienated property; [cf. also Vithu v. main systems of parsoDal law with whish we 
reiidot (3 )\ The transfer in scoh a case have to deal most freqaently in India does 
19 either valid or void. If it is valid, i, e , the mother of a minor become his guardian 
wbeo it is effeated for legal reseeeity, in respeot of bis prope'ty next after his father, 
it is binding on the minor; if it is void, In both Hindu and Muhammadan Law the 
as it is when it is effeated without legal mother becomes the goardian of the person 
neaessity by a person who is not a de jure of her infant ehild after the death of the 
bnt a de facto guardian cf the minor, it is father, hut bis properly would still remain 
wholly unnecessary to sue to let it aside. A under the management of the kirti of the 
suit is neoeeiary to let aside a transfer which joint family of whioh be was a msmbsr if he 
is voidable bnt not void each as a transfer by wero a Hindn, and in Muhammadan Liw the 
a de 'tire guardian without legal necessity. mother, bemg a "remote guardian,” would 
The tranrfers in question having been effeated only oome in after the "near guardians,” 
by a de facto guardian without legal neoes- wbiob term inalndei the father's executor?. 


nty, it was not neoseeary to sue to have them 
set aside within three years from the date on 
whiah plaintiffs Nos. 2 and 3 attained 
majority. Tbe6nit9are governed by Artiole 
144 of the Limitation Aat and as they have 
all been brought within 12 years from the 
date of the transfer, they are elearly cot 
birred by limitation.” 

14. It has been held by this Oonrt in 
the case mentioned, whioh is Ujiyora 
V. Tilochan (2), that a Good is not 
a Hindn and tho onas of proving that 
a Gond family has auepted the Hindu 
Law and is governed by it rests on 
the party alleging it. The matter is 
by no means freo (torn doubt, and the 
question is raided in the petitions of appeal 
here. It appearp, however, (bat in the 
pleadings in the First Conrt it was admitted 
by both parties that, except in a few matters 
with which we aro not now socoerned, the 
plaintiffs are not governed by the Hindu 
Law, and the position now taken by the 
appellants was abandoned. Tho view, there 
forf, that in the absence of proof of any 
epesial oustom the question of guardianship 
must in this case be ieaided according to 
jnstise, equity and good conscience is perfeotly 
■oncd. Where the learned Distriat Judge 
has erred is in the assumption that "ascfrdir g 
to jaetise and equity and according to all 
systems of jurisprudence” the mother is the 
natural guardian after tho father, being led 
into the error by not having a very dear 
dietinstion in bis mind bstween a guardian 
for the properly and a goardiau of the perse n, 
We aro here soDsemed with a guardian for tho 


the paternal grandfather, his exesntors and 
tho exeoutore of sach executor?, in addition 
to tl e father. 

15. Taming to ooe other system of 
jarispradenee, the English Common Law, 
we 6od that there, too, the mother does not 
nesessarily follow the father as onstodian of 
a minor’s properly, that in faet after the 
father there is nobody who ean be said to be 
entitled to be enth custodian cr called a 
guardian of the property de jure, except in 
tho oase of daughters. In Chapter XVII of 
Blaokstone’s Commentaries (Book I) the 
learned author say*:— 

‘ Of the several species of guardians, the 
Brat are guardians by nature, c is , tbs father 
and (in some oa=es) the mother of the child. 
For, if an estate be left to an infant, the father 
is by Common Law the gaardiao, and mast 
account to his child for the proBts. And, 
with regird to daughters, it seems by construe- 
tion of tb9 Stalnte 4 and 5 Pd. and MAB. 
C. 8 that the father might by dead or Will 
assign a gnardian to any woman ehild under 
the age of sixteen; and if none bs so assigned, 
the mother shall in this case be guardian. 
There are also guardians for nurture; which 
are, of oourse, the father or mother, till the 
infant attains the age of fourteen years.” 

This point is made even clearer in the 
following passage from Stephen’s Oommen- 
taries (Volume I*, Book III, page 457):— 

"The different Sp'.c.er of Quirdiant— The 
guardianships recognised by oar law are of the 
following varistie;: — 

”(l) Quardiimhip by nature .—This is laid 
to belong to the father in respect of the 
person of his heir apparen», or of bis 
heiress presumptive; there being, properly, 
stnkiog, no olbar kind of gawdianihip 


(3j 6! Lid. Cat. Oi?i 15 N. L. E. 65. 
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'by nature than this. And the term "natarsl 
gaardiBD," as applied to the father or 
mother with reference to alt their children, is 
rather a popular than a technical mode of 
expression, For when a father's right to 
the person of a ehild who is not his heir- 
apparent is iotendod, his guardianship is 
properly that next to bo noticed [Co. Litl. 
83 b, And see Hargrave’s Notes, II, 12 
(18th Edition); Ratcliff's ease (1593) 3 Rap. 
38 6]. It has been doubted whether, since 
the abolition of tenures in chivalry, guardi¬ 
anship by nature can exist at all, in the strict 
eense of the term: (Maopherson, Infants, page 
57). 

(2) Guardianship for nurture .—This is a 
•peiies of guardianship that applies to all 
the children, extending to the perron only. 
It belongs to the father, and, at his decease, fo 
the mother; and it lasts both with males and 
femehs only to the age of fourteen. 1 ’ 

16, The two minora with whom we are 
now eoneerned were living jointly with tbeir 
paternal ancle, Amao Bapo, their grown up 
step brother, Warla, and their mother, and 
the estate was being managed by Aman 
Bapu and Warlu jointly. Their mother bad 
nothing to do with the management of the 
property, This state of things is probably doe 
to Iheir living among Hindus, bR whatever 
. reasoD0 for •» may be, it undoubtedly did 
Aad 10 matters eonserning ths share 
of the three eons of Purau, apart from that 
of Aman Bapu, Warla was the manager. It 
H stated in the pleadings by the plaintiffs 

themselves that women eannot even inherit, 

and in all the traoeastions of wbish we have 
any knowledge Warlu acted as the manager 
of the property of his two minor brothers, 
ont, apart from the reasons for thinking it 

a,nlMed by bokh 8idB9 through- 
out that Warlu was the ds facto guardian of the 
minors in respest of their property, and, i a 

the absence of any positive rale oflaw, the 

£ . would go a Ion a way towards implying 

* ,Ut \ tba a, * aal Boardianofthe 

property of his brothers, he was regarded by 

Mm whole of his family and all the world as the 
natom and rightful guardiao, and he would 
be the natural and rightful goardian under the 
ayetem o personal law governing praotioilly 

St t ^0 pjpilatipp m the mi lit 
of which the family lives. i Q tha ,. 


. - —‘-••7 ia • 

oiMumstanoes ,t i* dearly , JDtr4ry t , 
jastue, equity and good soniiiense tc 


regard anybody bat Warlu ae entitled to 
b3 the guardian of the property of his 
two step brothers, I hold, therefore, that 
wbeD the deeds whish Bsl Singh and 
Prem Singh seek to set aside in this suit 
were executed, their step-brother Warla 
wa», in respect of tbeir property, their 
guardian bath de ficto and de ture. Article 
41 of the Limitation Asf, therefore, applies 
to all the 6uits, and the last day on 
whish they oould have been filed by the 
yonoger plaintiff alone was some day in 
1911. All the suits are barred by time 
and must be dismissed. The desrees of the 
lower Appellate Court are accordingly set 
aeide and all the suits will be dismissed. 
The respondents must pay all the costs 
of the various appellants in the whole 
litigation. 

H. Decrees set aiide. 


LAHORE HIGH COURT, 

Sccxsd Civil Appeal No. 939 ok 191 ?. 

November 25, 1921, 

Fresent Mr. Justice Abdul Racpf find 
Mr. Justice Martineap. i 
WARY AMAN amp OTHsas—PutSTiv/s— 

Appbluhts 

tsrsuj 

KANSHI RAM axd oruBRa-.p|K«o^»r; 
—Rkspoidintj. 

Custom - Adoption—Collateral *iipe«s>io», 


Iu tho case of an adoption made under tho onsto. 
mary law of the Punjab it is to be determined 
whether it was intended that the adopted boy should 
be altogether taken out of his neural fatpily a „d 
introduced into tho adopure fathee’e family as hia 
son ; in other words, whether the adoption was a 
completo adoption having the effect of severinu the 

ffwKJi? t,l ° b5y with ** a ^ ral 

In the case of an adoption in a particular ooiumnni- 
ty, where there is no standard of formality Snd uo 
precise customary rule as to what is to be done to pw- 
daco all the effoots of adoption, all that c%uho said i a 
hat where the adoption ,s as complete as accept! 
in that community over is, and whore tho intention to 
make a complete ohange of family is manifested, there 
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the right of collateral succession may be presumed 
till the contrary is shown, [p. 816, cols 1 & 2.] 

lllnm Singh v. lFb:»r Singh, 84 P. R. 1887, followed. 

Second appeal from a deeree of the 
Additional Judge, Hoahiarpnr, at Jnllondar, 
dated the 10th Deoember 1917, affirming 
that of the Subordinate Judge, Second Glass, 
Hoshiarpur, dated the 7th July 1917, 

Mr. Sundar Dai, for the Appellants. 

Mr Shamair Chand and Lala Fakir Chand, 
for the Respondents. 

JUDGMENT.—This was a suit for a 
dealaration that Kanshi Ram, defendant, an 
appointed heir of Ram Ditta, was not en. 
titled to suaaeed aollaterally to the estate 
of Kbarka and Fittu, brothers of Ram 
Ditta, and that he was not entitled to have 
425 kanali 5 marlai of land, situate in 
Mauta Bains Khurd, re-partitioDed, the land 
having been partitioned already. 

In order to understand the facts of the 
ease reference must be made to the pe 
digree table printed on page 6 of the paper 
book. One Dhuman had seven eons, 
Kanshi Ram was the eon of one of these, 
namely, Sahiba. He was adopted by Ram 
Ditta, his unsle. This fast is evidenced 
by a deed of adoption dated the 21st Oc¬ 
tober It84. In this deed it is reoited 
that the boy had been adopted at the 
age of two years and was taken out of 
the family of his nataral father, Sahiba, 
and was brought up as his son by the 
adoptor. The deed further recites that, 
"bow by this writing I declare ibo said 
boy as my adopted son and provide that 
after my death he will perform the k'.rya 
karam ceremony and shall succeed to my 
property as my son." Ram Ditta, after 
executing the deed, died three days after, 
namely, on the 24th October 1884. Kanshi 
Ram susceeded to the estate of Ram Ditta 
as bis adopted son, Some half hearted 
objections were made by some of the eoN 
laterals but eventually they were all brushed 
aside and Kanshi Ram’s claim to succeed 
to the full share of Ram Ditta in the 
joint holding was recognised. Subsequently, 
Sahiba, the natural father of Kanshi Ram, 
died leaving Kanshi Ram and four other 
eons. Kanshi Ram was excluded from the 
inheritance in the property of Sahiba, and 
$he rest of hie brothers succeeded to the 


im 

entire estate. In 1891 Kbarka, one of 
Ram Ditta's brothers, died aDd Kanshi Ram 
was allowed to aofieed collaterally and bis 
name was mutated in the same manner 
as the name of a natural born eon of Ram 
Ditta would have been entered. In 1911 
Fattu, another brother of Ram Ditta, died 
and Kanshi Ram was again allowed to 
emieed as a sollateral. In 1916 Kanshi 
Ram applied to the Revenue Authorities 
for the partition of the ancestral holding, 
Waryaman, the grandson of Sewak, a 
brother of Ram Ditta, along with others 
filed objections against the application for 
partition presented by Kanshi Ram. The 
Revenue Court, referred the parties to a 
Civil Court, Thereupon, Waryaman, along 
with some of his cousins instituted the 
present suit for declaration, The main 
ground upon which the suit was based was 
that Kanshi Ram was merely an appointed 
heir of Ram Ditta and as such he was 
not entitled to succeed collaterally in the 
family of bis adoptive father according 
to the custom prevailing among the Hindu 
Jats of the Hoshiarpur Tahsil in the Ho* 
shiarpur uistriot. The suit was resisted 
by Kanshi Ram on the ground that he 
was the adopted son of Ram Ditta and 
that he was entitled to succeed collaterally 
to Kharku and Fattu. The Trial Court, 
after going into the evidence and the cir* 
cumstanoes of the case, held in favour of 
Kanshi Ram and dismissed the suit. Au 
appeal was preferred to the lower Appellate 
Court which was dismissed and the decree 
of the First Court was upheld. 

The plaintiffs have come up in second 
appeal to this Court and it has been ar. 
gued by Mr, Sundar Das on their behalf 
that, according to the custom and decided 
cases relating to the custom. Kanshi Ram 
being only an appointed heir of Ram Ditta 
was not entitled to succeed collaterally in 
the family of bis adoptive father. In the 
alternative, be has also argued that, even 
if Kanshi Ram be admitted to have been 
adopted by Ram Ditta, he was Dot entitled 
to succeed collaterally for the reason that 
his adoption was merely an informal 
adoption and it was not attended with the 
formal ceremonies prevalent among the 
Hindu Jats. The learned Jndge of the 
Conrt below in his judgment makes the fol¬ 
lowing observation:— . 
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• "On the 21at Oitober 1884 Ram Ditta, 
having no sons, appointed one of his ne¬ 
phews Kanshi Ram, eon of Sahiba, as hie 
heir. It ie not diepoted that this appoint¬ 
ment was in reality an adoption. In faet, 
all along, ever einee that date Kanshi Ram 
has been recogm'aed as the adopted eon of 
R%m Ditta, and this point is not even now 
in diepote.” 

Apparently, the faet of adoption was 
never disputed in the Courts below, and 
it ie eaarsely open to Mr, Snndar Da9 to 
argue that, in reality, there was no adoption 
and that it was merely an appointment of 
an heir. The real contention put forward, 
however, by Mr. Sundar Dae is that, unless 
it is shown that Kanshi Ram's adoption 
was a formal adoption asoording to the 
authorities, he would not be entitled to 
sueseed to the property sollaterally. Now, 
it is diffiiolt to understand what the learned 
Counsel meant by formal adoptioo. There 
are oertain formalities and oeremonies pro¬ 
vided by the Hindu Law for the adoption 
of a boy aecording to the Dattaka form, 
In the Punjab, however, no spesifis cere¬ 
monies or formalities are provided under 
the Customary Law for adoption. In this 
sense, all adoptions made under the ouetom 
must be looked upon as being informal. 
After a sareful perusal of the authorities 
on this point it appears that, in an adop¬ 
tion made under the Customary Law, it 
is to bs determined • whether it was in¬ 
tended that the adopted boy should be 
altogether taken out of his natural family 
and introduoed into the adoptive father's 
family as his eon ; in other words, whether 
the adoption was a complete adoption 
having the effeet of severing the son- 
nestioos of the boy with bis natural 
family. 

In the ease of JJttam 8ingh v. Wueir 
Singh (1), the Judges of a Division Bensh 
of the Panjab Chief Court made the fol¬ 
lowing observation 

But in a Jat adoption where there 
is no itaniard of formality, no preeiae 
eustomary rule as to what is to be done 
to produee all the effects of adoption, it 
is impossible to say that any clau of adop- 
tions always tarries certain consequences 
with it. All that can be said is that, 


where the adoption is as complete as a 
Jat adoption ever is, and uhere the inten¬ 
tion to make a complete change of family t* 
manifested, there the right of collateral 
sucsession may bs presumed till the con¬ 
trary is shown.” 

We have, tharefore, to see whether in 
this case it has been shown _ that the 
adoption of Kanshi Ram wav intended to 
be a complete adoption and had the effect 
of bringing about a complete change of 
family. Admittedly, there is no direst evi¬ 
dence on the record as to the adoption, 
and after the lapse of such a long period 
einoe lfc8t there ie nothing strange if 
direot evidence is not available. The Court 
below, however, relyiug upon certain strong 
circumstantial evidence, has come to the 
conclusion that “Kanshi Ram was the fully 
adopted son of Ram Ditta.” The onus of 
proving this adoption lay on Kanshi Ram 
and this, in the opinion of the learned 
Judge of the Court below, he has success¬ 
fully discharged. At this conclusion the 
Court below arrived from the following 
proved facte:— 

That Kanshi Ram was an agnate being 
a nephew of Ram Ditta ; that he was 
taken away from the family of his natural 
father and kept by Ram Ditta as his son 
from his childhood, that in 1884 a formal 
deed of adoption was executed by Ram 
Ditta, under which KanBhi Ram who 
was described as his son, was directed 
to perform his kirya karam ceremony 
after hie death ; that on Ram Ditta’s death 
he succeeded to hie lands and without 
any serious objection was recognised as 
his own son ; that on the death of Sahiba, 
his natural father, he was excladed from 
- inheritance, that after Kbarkn and Fattu 
he was allowed to succeed sollaterally as 
the son of Ram Ditta to the properties 
of those two persons; that, although 
Waryaman made a faint attempt to 
object to the right of Kanshi Ram to 
succeed sollaterally, he did not press the 
objection seriously ; that Kanshi Ram was 
made to contribute towards the discharge 
of debts due from Kharkn and Fattu; 
that he was made to contribute Jth of 
the mortgage-money to redesm a mort¬ 
gage of Fattu; and that in fact all along 
Waryaman and others treated him as thg 
fully adopted ion of Bam Ditta, 


(1) 84 P, B» 1887, 
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The learned District Judge has also 
referred to three deoided eases whieh prove 
the custom set np by Kanshi Ram. It is 
not ceeeirary to notiee in any detail the 
particulars of the custom pleaded, for the 
I'ndir.gs cf fact felly establish the erdi- 
•ions whieh, aoccrdiDg to the argument of 
Mr. Sondar Dae, are necessary for a com- 
plete adoption. 

Jn oar opinion the Courts below have 
arrived at a oorrest oormloeion and this 
appeal mast fail. We accordingly dismiss 
it with eoste. 

i. K. 

Appeal JimiiteJ, 


CALCUTTA HIGH COURT. 

Appial prom Apmllaie Decrei No. 873 

op 1919. 

Aognet 10, 1920. 

Freunt .—Sir Aentoeb Mcokerjee, Kt„ 
Aeting Chief Justice, and Justice Sir 
Ernest Fletoher, Kt, 

HAR CHANDRA ROY ahd OTBiRg 
— PUIKTIPPS—APPELLAPT8 
tcrivi 

MOHAMAD HAS1M ahd otrecs— 

DlFIHDAHTS—RlSfOHDKHTS. 

Mortgage-suit—Omission to make all heirs ol inert, 
gagor fatties, eject of—Suit, ether should be-lit', 
miffed for non*joinder oj farti^a. 

A mortgage-suit in which a»J the heirs of the 
mortgagor arc not made parties should not ho dis¬ 
missed lor non-joinder of paitres but should he 
decreed fur a proportionate share of the mortgage- 
money as against the defendants who are tn the 
record, [p. bl2, col. 2 ] 

Appeal egaingt a decree of the Additional 

Dietriet Judge, Tippeiab, dated the 25th of 
February 1919, affirming that oftbe Sober- 
dirale Judge, Second Ccurt of that Digtrict 
dated tbe 21st of December 1917, 

Babn Qopal Chondia Dcs, for He Appel- 
laoti. 


Biba Sasdhir Boy (Sr.), for the Be. 
epoDdeots, 

JUDGMENT. 

MoOctpjEi, Aero, 0. J.—This i B an appeal 
by the plaintiffs in a suit to enforce & mort- 
gage cecuri'y. The mortgage was granted 
on the 9th February 1904 by a man named 
Tcrapali Bbnnya, and the mortgage.morey 
was re-payable on the 17th October 1904. R 
ig alleged that two, if not three, eume were 
paid in part satisfaction of the sum doe cn 
the mortgage. The plaintiff instituted (be 
present gait on the 30th October 1916, against 
person?, who, they alleged, were represent- 
ativee-in-interest of the original mortgagor. 
The defendants pleaded that all the heirg 
who were in enjoyment of the properly left 
by the mortgagor had tot been made parties 
to the suitaDd, consequently, the euit ehonld 
be dismissed for non-joinder of parties. They 
did not, however, state the names and ad> 
dreeces of the parties who, in their opinion, 
should have been joined. Thereupon, an 
issue wa* raised to the following effect: “h 
the puit bad for defect of parties P” The 
Subordinate Judge held on the evidence that 
a widow of the mortgagor named Aliman* 
neeeaand a danghier who hae died sinee 
then, bad not beeD brought on the reeord, 
and concluded that as all the representative! 
of the mortgagor were not parties, the suit 
•onld not be maintained. On appeal tbe 
District Judge has takem tbe same view and 
hosdiimiseed the suit. We are of opinion 
that the decree of dismiesal oaDDot be 
maintained. 

It is dear that tbe plaintiffs were, at tie 
least, entitled to a deaiee for a proportionate 
share of the mortggge money as egainst the 
defendants who were on tbe retard. Even 
if it be assumed that the pereor.e who bad 
been left cut, could, if joined, have enme». 
fully urged the plea cf limitation, that woold 
Dot sffcid a defence in favour cf tbe ptreoci 
who bed been joined as parties within tbe 
prescribed time. This view ie supported by 
tbe deoieion in Imam Ali v. Faij Seth Bam 
Sahu (I). in that case an objection was taken 
that eertain parties bad Dot been brought on 
tbe record id tine and tbat if ibey were 
added as parties, the gait must le drenfd 
es barred by limilaiirn pgeT>* tfem. It 
Y 86 ruled i bat where a pnrtbam of a ptit’.onct 

(1)| 38 C. 6:3i.l0 C. W, N. f61 f 8 C. L. J. 676. 
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tbs equity of redemption is added as a party 
(defendant) not by tbe Coart bat upm an 
application by tbe mortgagee after the 
prescribed period of limitation, although the 
mortgage-suit is barred as against tbe added 
defendants, yet sash mortgagee is entitled to 
succeed in respest of a proportionate part of 
'his slaim as against tbe remaining owners of 
the eqaity of redemption. 

The resalt ip, that this appeal is allowed, 
the deareeof tbe District Judge set saide and 
the ease remanded to him in order that be may 
make a mortgagodesree in favour of tbe plaint* 
iff*, against tbe defendants, proportionate 
to tbe share of the defendants in the estate 
of the mortgagor. The District Jadga will 
either himself take or direst the Subordinate 
Judge to tak9 evidense for tbe determination 
of sash share. Oa tbe faets found by the 
Subordinate Judge, wbieb apparently have 
been confirmed by the District Jndge, the 
total eom due on the mortgage will be taken 
to be Rs. 1,000 with interest at 12 per eeot. 
par annum with a dednetion of the earns of 
Rs. 125 and Ri. 200. The plaintiffs will have 
their easts in all Courts in proportion to their 
enssess, and sash sosts will be added to tbe 
mortgage amount 
FiircHea, J.—I agree. 

B * *• Appeal allowed. 


ALLAHABAD HIGH COURT. 
Seooao Civil Awhl No. 815 oy 1920. 
January 17, 1922. 

Preterit-.—. Mr. Justice Smart. 
SAKTOO MAL— PLAinrirf—A ffiiliht 

vertui 

GOPAL OHAND and shotam— Dirimata 

—RlSPONDIKTI. 

Appeal, second—Finding of fact bated on inadmissible 
evidence—Sigh Oourt, power of. 

Whero a Ending of the Coart below is based in 
part upon inadmissible evidence, it is vitiated 
thereby, and a High Court can arrive at Endings npon 
the other evidenoo on the record. 

Seeoad appeal «po<n a deeree of the 
Dietriat Judge, Mainpuri, dated the 12th 
Miy 1920, 


Dr, M. L. Agarwola and Mr, Balethwari 
Fraud, for tbe Apuellant, 

Messrs. A. D. Dube and Sureih Chu-.der, fcr 
tbe Respondents. 

JUDGMENT.—The faets are these:—In 
Etawah oity there is a bouse known as Biles* 
wala. Id tbe plaint it is stated that this 
house is in a dilapidated eondition. Tbe 
Courts have not arrived at any finding 
whether tbe house is or is not occupied or 
when it was occupied last. It is now agreed 
between the parties that the house was inheri* 
ted in their eqaal shares by Ram Dayal, Gopi 
Nath and Goknl Ohand, Chaube Brahman*, 
eons of Durga Prasad, and own brothers. It 
ie not clear how they inherited tbe house. 
Possibly, they inherited it as sister’e eone as 
their mother is said to Lave been tbe sister 
of a man called Bailas. This much is elear 
that Goknl Ohand inherited a ^rd share 
Gokul Chand has a son ealled Atma Ram • 
Goknl Ohand is alive. Ram Dayal is dead] 
He bac been succeeded by bis two minor great. 
graDdfons, Udit and Perkash. Gopi Nath 
is dead. He is represented by his ion 
Bansrai Das and his grandson Makscdao. On 
tbedOth of November 1918 Goknl Chand 
agreed wilh Sabtu Ms), Bania, to sell him 
tbe whole of Bilaswala house for Rs. 1,000 
and took Rs. 25 earnest money for which be 
gave a receipt. The receipt was drafted by 
hie eon Atma Ram and was in the names of 
both Goknl Ohand and Atma Rom but wan 
signed by Gokul Ohand only. Gokul Ohand 
subsequently refused to take any further stem 
in the traneaetion. Saktu Mai then sued Gokul 
Ohand and Atma Ram in the Muneif’e Court 

o Etawah in 19i9. He asserted in hie 
plaint that tbe house m question hod come 
into the poseessmn of Goknl Chand and 
Gop, Nath a descendants in equal moieties, 
Ram Dayal a descendants having relinquish* 
ed ell claim to it, and he asked for specie. 

L e t cl 6 T eemeDt t0 86,1 t0 

extent of half of the home for Rs. 500 if 
the remaining eo^harers refused to sell their 
moiely, and in the event of the remaining 
•o-sharers being willing to sell their moiety 
for the rale of the whole house for Rs 1 Onn’ 

which kfd ? tor ™ 35 

which may le found due to him. The writtfn 

statement fi;>d by Goknl Chand was to ih 

.fl... .hat ha M , e .J d rJ 

bouse for R*. 1.GC0 and had taken Rs 
M 9Umt «»*■ ^ eontinned that he 
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Goka] Chand, bad do rights of aDy kind 
in tbe hoase as he bad given op his rights 
in consideration of receiving other land from 
Ram Dayal and Gopi Nath. It iODtinaed 
that he had been misled by the plaintiff into 
consenting to execute a sale-deed for the 
honse aDd had had Rs. 25 as earnest money 
forced upon him. Atma Ram’s statement 
was that he owned nothing in the hoase in 
dispate and bad taken no part in the agree* 
ment When the oase oame to trial tbe 
plaintiff produced two letters. One was a 
letter written to him by a certain Manni 
Lai and tbe other was a letter which Manni 
Lai enclosed, that admittedly bad been des 
patched by Atma Ram to Banarsi Das, the 
eon of Gopi Nath. Banarsi Das wa9 at that 
time living in Gwalior. The defendants 
admit that the seoord letter had been sent 
by Atma Ram to Banarsi Das, bat they 
contended that the letter bad been sent by 
post, had been lost while in the possession 
of tbe Pest Office and had been received 
by the plaintiff dishonestly with the fall 
knowledge that it bad been stolen, I am 
informed by the Counsel for the appellant 
that criminal proceedings were instituted by 
Atma Ram against the plaintiff under section 
411, Indian Penal Cede, and that those proceed* 
ings failed. Bat there is nothing to that 
effect on tbe record. In any circumstances, 
the letter was admitted to have been written 
by Atma Ram. This letter, it will be obierv* 
ed, was being sent to Banarsi Das who, 
both 6ides agree, had a share in the house 
in question. It is to the effect that Gokul 
Cband and Atma Ram bad been attempting 
to sell tbe Bilaswala house to a Brahman ; 
that at first they oould not g6t an offer for 
more than Rs. 800, but that they found the 
present plaintiff ready to give R 9 . 1,C00 ; 
that they bad accepted his offer and by rep¬ 
resenting to Brahmans that the plaintiff was 
ready to give Rs. 1,C00, they bad hopes that 
they would be able to obtain an equal sum 
from two Brahmans, and that, in these circum¬ 
stances, the best course appeared to be to 
repudiate tbe contract with the plaintiff. 
The plaintiff put this letter in and also put 
in evidence to prove that the house belonged 
solely to Gopi Nath and Gokul Chacd. Gokul 
Chand produced two witnesses, Kishen Lai and 
Baij Nath. Kishen Lai deposed that tbir y 
yeer3 before the date of the suit Gok il 
Chand, Gopi Nath and the eon of Bam Dayal 


had made a family arrangement in respect 
of tbe Bilaswala house whereby Gopi Nath 
and the son of Ram Dayal took the whole 
house in eqal shares, and Gokul Chand took 
in lien some other land belonging to the 
family.. Baij Nath deposed to the same 
effect with tbe exception that he placed the 
date of the family arrangement at 15 to 2 J 
years before the date of the suit. I observe 
that the English note of the evidence of 
these two witnesses gives very little clue 
to what they actually stated. The Munsif 
came to the conclusion that the plaintiff’s 
witnesses were telling the truth ; that the 
house was now the property of Gopi Nath'i 
successors and Gokul Chand, and he direct* 
ed Gokul Chand to execute the sale-deed 
to convey half to the plaintiff. The 
learned District Judge of Mainpuri arrived 
at the conclusion that Gokul Chand bad 
lost all interest in the house. This is what 
he says The oral evidence produced in 
this case and the evidence in the cate filed • by 
Bindraban show that Gopi Nath and Kishore 
Chand, son of Ram Dayal, only had right 
in the house in suit and Gokul Chand bad 
no right in tbe house. Evidence 
on tbe reeord shows that Gokal 
Chand bad got some chabutra land from 
his brothers in lieu of his share in the 
bouse in suit. So from all this evidence 
it would appear that Gokul Chand has 
no subsisting right in the bouse in suit 
aod Atma Ram never b 6 d aDy right. 
That is all. He gives no reasons for 
rejecting the plaintiff’s evidence. He gives 
no reasons for accepting the evidence produced 
by the defendants. He makes no attempt to 
reconcile the discrepancy between the two 
witnesses, Kishen Lai and Baij Nath, 
od 6 of whom places the transaction at 
SO years before the suit and the other at 
15 to 20 years before the suit. It is 
doubtful whether these defects would 
vitiate the finding as a finding of fact, 
but there is one element io the finding 
which vitiates it and that is the reference 
to the evidence in tbe case filed by Bindra* 
ban. 1 have been able to ascertain to 
what the learned District Judge is refer¬ 
ring. Bindraban lives in tbe neighbourhood 
of tbe Bilaswala house, He wa 9 construct¬ 
ing a latrioe. Some members of the 
family complained to the Municipality y*ho 
directed Bindraban to dose that latrine, 
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Bindraban tbeD summoned some membsre 
of the family in a Criminal Court nnder 
geation ''352. They were acquitted on tbe 
ground that tbe case was false. No evi¬ 
dence produced in either of these proceed* 
ings was brought on the record, with the 
exception of tbe judgment of the Criminal 
Court which was inadmissible in respect of 
tbe point in issue, this point being whether 
Gokul Chand had any connection, with the 
Bilaswala house. So this finding is vitiated 
by tbe faoi that it prooeeds in part upon 
inadmissible evidence. 1 do not propose 
to send.the case back. On tbs materials, 

I am in a position to arrive at the follow¬ 
ing finding. Gokul Chand bad certainly 
a 1 3rd share in tbe bouse in question. 
The evidenoe produced by him ie not 
enfficient to show that be has no longer 
BDy interest in tbe house in question. I 
do not propose to arrive at a definite find¬ 
ing for the following reasons: — Gopi Nath's 
descendants and Earn Dayal’s desiendante 
are not parties to tbe suit. I cannot 
adjudicate absolutely on Gokul Cband's 
title without entering into their title, It 
is inadvisable to be too definite at this 
stage. It is eufficunt to say that Gokul 
Chand has Dot keen able to establish that 
he has no title in the property which be 
purported to convey. In these circum¬ 
stances, tbe plaintiff has a right to obtain 
a deed of tale from Gokul Chand and 
Atma Ram in respect of l-3rd of the 
house. He has a right to obtain this 
deed from Atma Earn for Atma Ram, ac 
the sod of Gokul Chand, bee joint interests 
in the share and Atma Ham dearly agreed 
to tbe tale. The decree will be ss follows:— 
Gokul Chand and Atma Bam will exeonte 
a deed of sale of !/3rd of tbe Bila9wala 
bouse within thrse months of tbe date 
of this decree subject to tbe plaintiff pay¬ 
ing to them Rs. £08 5-4 at the time of 
regiBteration in the presence of the Re 
gistration Officer and payiug the costs 
of tbe conveyance. In view of the attitude 
taken np by Goknl Chand and Atma Ram, 
I direst that they pay - their own costs 
and those of tbe plaintiff in all Courts. 
These costa will include fees on tbe higher 
scale in this Court. The appeal is allowed 
accordingly, 

1 . P. 

' Appeal allotted. 


OASES, 

BOMBAY HIGH COURT. 

Litixbs Patent Appeal No. 24 op 1921, 
November 25, 1921, 

Present Mr. Justice Sbah and 
Mr. Justice Pratt. 

CHIKKO BHAGWANT NADGIR— 
Appellants 

versus 

SHJDNATHlMARTAND— Respondents. 

Bombay Land Revenue Code (Act V of 1879J, s. 83 
—Tenancy, commencement of, traceable—Section, whe¬ 
ther applicable. 

Section 83 of the Bombay Laml Revenue Code 
applies only where, by reason of the antiquity of a 
tenancy, no satisfactory evidence of its commence¬ 
ment is forthcoming. Where the commencement 
of a tenancy can be traced, the section is not 
applicable, [p. 316, col. 1.] 

Letters Patent Appeal from the decision of 
Maoleod, C. J., in ciecoDd Appeal No. £40 of 
1917, reported as 63 Ind. Cas. 935, reversing 
a decree passed by the District Judge, 
Dharwar, in Appeal No, 219 of 1915 which 
confirmed a decree passed by tbe Snbordinate 
Judge at Haveri, in Civil Suit No, 339 of 
1912. 

Mr K. H, Kelkar, for tbe Apps Hants. 

Mr. Nilkanth Atr.aram, for the Respond¬ 
ents, 

JUDGMENT. 

Shah, J.— This ie an appeal under tbe 
Letters Patent from tbe judgment of the 
learned Chief Jnstioe allowing the plaintiffs’ 
claim for a declaration that the defendants 
were their annnal tenants. It is not 
necessary to set forth tbe previous history 
of this case. It is enough to point out that 
in November 1919 tbe case was remanded for 
the purpose of determining tbe natare of tbe 
defendants’ tenanoy, as to which the plaintiffs 
bad sought a declaration, Both the lower 
Courts found that tbe tenanoy commenced 
after tbe gift by the original owners in 
favour of the ancestors of tbe plaintiffs’ 
predecessor-in-title. They applied the provi¬ 
sions of section 83 of the Bombay Land 
Revenue Code and presnmed that the tenaney 
was permanent, mainly relying ou the obser¬ 
vations in Ramchandra Narayan Uantri y, 
Ananl (1). 

When the second appeal came on for 
hearing, it was held that section 83 of the 
Bombay Lind Revenue Code did not apply, 
as tbe commencement of tbe tenancy was 

- (1) 18 B. 483j 9 Ind, Deo. («, a.) 798. 
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traced, and that it coold Dot be paid, as 
required by eeation 83, that by reason of the 
antiqaity of the tenancy do satisfactory 
evideoee of its aommenaement wa9 forthsom- 
ing, having regard to the finding that the 
tenancy sommenaed after the gift io favonr 
of the amestors of the plaintifFs' predeaeesor- 
in title in 1805. 

The defendants who have apoealed from 
thia judgment, have contended that aeation 83 
doea apply to thia cue Though tho learned 
Phader has questioned the 6oding of fait 
that the gift in favour cf Shantaoharya’a 
anaeetcr was' in 1805, and that the tenanay 
of the defendants sommoosed thereaftsr, I do 
not think that that oonteotion sould be 
allowed. Both the lower Court! have found 
that as a foat, and it is not 6hown, Dor ie it 
suggested in the memorandum of appeal, that 
that finding ianot supported by the evidence 
in the case. 

For the purposes of the mein argument, 
therefore, it must be aosepted as a fast that 
the tenaDiy sommeDsed in or after 1;05. 
It ie quite true, ae found by the lower Courts, 
that thereafter the defendants have been in 
possession of the land on payment of a fixed 
eum of Rs. 8 either by way of assessment or 
rent, It is Dot possible, however, to apply 
the provisions of eestion S3 of the Bombay 
Land Kevence Code, as the aommenoemeDt 
of the tenausy is traeed. It seems to me 
that the view taken by the learned Chief 
Justire on this point ie right, and the 
observations in Ramchanira N'lrayan ilantri v. 
Anant (1) must be token to have been made 
with referenee to the fasts of that particular 
sate, and sacnot be so read as practically to 
modify the terms of the section. 

In view, however, of the observations cf 
the lower Courts in their judgment! we 
adjourned the hearing of the appeal od the 
last ossaeiop to have sertain Decenary 
documents translated in order to see whether, 
apart from seotioD 83, there woe arytbirg in 
the aaee to shew that the tenansy in favour 
of the defendants was of a permanent 
•beraafer. Having regard to the length of 
time for wbish they had been in possession 
on rayment of a fixed sum, it eeemed to us 
Miesiary iD the interests of jaetise lo see 
whether tbe plea of permanent tenaney might 
be otherwise made cut. It nest be eoid, 
however, with referense to this aspeot of the 
•ate, '’ at no such point was taken either 


before the learned Chief Justiee when the 
seaond appeal was heard, nor is it taken in 
tbe memorandum of appeal now. After 
having read tbe doaumente, I am unable to 
bold that there is any real basis for tbe 
infereooe that the tenanay was of a permanent 
nature. Exhibit 76 is tbe most important 
document on this point. It has been read 
and disaussed before us. I am satisfied that 
there is nothing in that doaument to support 
the inference that tbe tenanay was of a 
permanent nature. Oa tbe aontrary, it seems 
to me from the letter, the date of whiah 
•aonot be ascertained, that Sbantaaharye, 
who was tbe father of the plaintifFe’ vendor, 
wrote to one of the defendante, representing 
the tenants, that it was not fair on his part 
merely to offer the assessment, but that he 
should hand over the land to him (Shan- 
taaharya), particularly when he or his 
ancestors had helped Shantacbarya’s ancestors 
in retaining the benefit of the gift which the 
other members of the Nadgir family had 
made in favour of Sbantaoharya’d ancestor*. 
The letter, as I read it, Bhcwa that Sbantv 
•barya then appealed to the Nadgir tenant 
that it was proper for him to hand over 
possession of the land to him. This position 
besomes intelligible on the footing that tbe 
Nadgire were not tbe permanent tenants of 
Sbantaiharya and that they were liable to 
restore possession to him. On a consideration 
of this letter and other doeuments, to 
whiah we have been referred, I am 
satisfied that there is no snffioient basis for 
inferriog that the defendants are permanent 
tenants. I would, therefore, dismiss the 
appeal with coste. 

Pratt, J.—I agree with the sonstrustion 
put upon eestion 83 of the Bombay Land 
Revenue Code in the jndgment of tbe lecroed 
Chief Justice and that the presumption 
under that section is not available to the 
tenants in this case. I agree also that tbp 
further documents which we have had trans¬ 
lated for the purposes of this appeal do not 
disclose evidence that the tenancy w»i, as 
a matter of fact, a permanent tenan*y. 
Shartacharya’e letter, Exhibit 7", shows 
that he originally derived tide to the lead 
in suit from the ancestors of the present 
defe ■‘ants, ShaDtacharyaC title was 
attached by oce I:taji Subappa, and the 
defendants’ ancestors assisted Sbantacharya 
in repelling that attack by suit. The defend* 
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ants’ case ii that as a reward for that 
assistants they were granted the tenancy of 
the land in sait. That is probably true. 
Bnt the letter, Exhibit 76, does not ehow that 
that tenaDey wa9 a permanent tenaniy. Fer 
contra in that letter Shantaebarya seems to 
be protesting against the defendants re* 
taining the tenaniy. However, they did 
remain in possession as tenants, and the 
farther doenmente, i. the rent-reeeipt in 

1SS9, Exhibit 79, and the notite, Exhibit 28, 
in 1901, go to farther than to establish, 
wbat is in fast admitted, that the defeDdents 
had, as a matter of fait, paid rent at an 
nnvarying rate of Rs. 8 per annnm ever 
sime they got their tenaney. Bat it eanDot 
be inferred from that that the tenaniy is not 
annnal. Therefore, 1 agree that this appeal 
should be dismissed with goats, 
w. c. a. 

Appeal liiimuted. 


ALLAHABAD HIGH COURT. 

First Appial fboa Okdbk No. 118 of 192 1 , 
November 2o, 1921. 

/>««»!:—Mr, Jostiie Piggott and 
Mr. Jnstiie Walsb. 

RAJKALI AND *kotbb a— Dipindants— 
Appillaktj 

: term 

GOPI NATH NAIK-Plaintjff 

— RgCPONDMT. 

Civil Procedure Code (Act J” of IfiOSJ, «. 24_ 

Remand of appeal by High Court to District Judge for 
re.triol—District Judge, power of, to transfer appeal— 
Jurisdiction, 

In the absence of express terms to the contrary, 
an order by a High Court remanding an appeal 
to a District Judge to be disposed of according 
to law, has not the effect of placing any limitation on 
tho powers of tho District Judge, under section 24 
of tho Civil Procedure Code, of transferring tho 
appoul for disposal by au Additional Jndgo of his 
Judgeship, and whore such an appeal is so traus* 
forrod, the order of tho Additional Judgo disposing 
of tho appeal is not liable to be set aside on the 
ground that it was wholly without jurisdiction. 
IP* 81*, col. 2.J 

. First appeal from an order of the Addi* 
tnnal Judge, Gorakhpur, 

Mr. Shiva Pratad Sinha, for the Appellants 

Mk, Shankir Sami, for the Respondent, 
JUDGMENT. 

. PmooTT, J.-—-This appeal eome9 before- 
ns under various and eomewhal oomplicat* 
ad aireumitaniej. Thera was a anit 
instituted in the Court ofths Subordinate 


Judge of Gorakhpur upon a hypothecation* 
bond. The plaintiff filed a iopy of the 
hood and pleaded lose of the original. 
Tne Trial Oourt held that the plaintiff had 
failed to prove by sradible evidenie the 
loss of the original, that the suit was not 
maintainablo upon the iopy and dismissed it 
aaoordingly. There was an appeal to the Die- 
trist Jadgo of Gorakbpnr and this appeal 
was heard by Mr. R L. Yorke, who then held 
the office of the Dietriit Jndge, The 
effect of his order was to set aside the 
finding of the Trial Oonrt, althogh he did 
not in terms reverse it. The operative 
portion of his order was that be remanded 
tbe suit to the First Court to be tried out 
on tbe merits. This order wsb dated the 
4th of September 1919 and againet it 
there was an appeal to this Courts In tbe 
meantime, however, the Trial Court was 
proseediog with the snit, and, on the 19th 
of Dessmber 1919, it passed a desree in 
favour of the plaintiff in the usual form. 
This Oouri’s order on appeal was passed 
on tbe 2lst of May 1920. For reasons 
given in tbe judgment, a Benoh of this 
Court allowed tbe appeal, set aside the 
order of the Judge ^ of Gbrakbpnr and 1 
dirested as follows:—“that the appeal be 
and it hereby is returned to the Court of 
tbe said Judge to bs re-admitted on the 
file of pending appeals and disposed of 
aioording to law.” When this order 
reashed tbe Gorakbpnr District the offiie 
of District Jndge was filled by Mr, Moir,‘ 
and Mr. Yorke was holding, in the same’ 
Judgeship, the offise of Additional Judge. 
Mr. Moir, no doubt believing that this 1 
Court desired and intended that the appeal 
should return, if possible, to the same 
offioer who bed passed tbe order of the 
4th of September 1919, availed himeelf of 
his powers of transfer under ssstion 24 
of tbe Civil Prjeedure Code (Aet V of 1908) 
to send the appeal to Mr. Yorke for dis¬ 
posal. The parties were represented by 
Counsel before Mr. Yorke and, although 
Counsel for the defendants seems in the 
first instance to have stated that hs had 
no instructions, the question in issue was 
argued before him. Mr. Yorke then' 
recorded a definite finding to the effect 
that the loss of the original doenment 
was proved and that tbe plaintiff wai 
eoUSld to nniuUiu Lis suit opon a iopy 
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lie felt himself appirontly in a diiliiulty 
as to the proper ordorn to pass in eon*e- 
quenio of this finding, hoian-o it seemed 
nseless to ro-affirm his original order of 
romand when this had in the meantirao 
been earr.od ont by the Trial 0>art ftn d 
had evontnatod in tho deoreo of lUth 
Djoembar 1919. It may ha also that ha 
relied apan a pa^aga in the judgment of 
this Court in which it was said that if 
tho District Jadgo on furthor cancidera- 
tion found that tho loss of the original 
document was satisfactorily prove! then 
an ordor of remand was correct.” It 
Booms useless to spoiulute an to what the 
learned Additional Judge would Invadone 
if his attention hod baen called to a ruling 
of the Fall Bench of this Court in Uman 
Run war i v. Jarbinlhin (1), but he contented 
himself with passing an order which, as 
it standp, declares a certain sum of money 
to be due to the plaintiff as a mortgage 
charge upon certain property, but contains 
no specific directions filing any date for 
the payment of the sum, or laying do.sn 
the consequences that are to follow upon 
default of such payment. The District 
Judge probably believed that a final deoree 
for sale would eventually follow, not upon 
this decree of his, but upon the Trial 
Court’s decreo of 19th December 1919. 
It seems to me, however, that we oarnot 
possibly anticipate what complications may 
arise, or what difficulties the plaintiff may 
encounter upon making application for a 
decree absolute for sale. \Ve have to deal 
with the appeal before us, which is an 
appeal by the defendants against the order 
of the Additional Judge dated the 21st 
Maroh 1921, the effect of which has been 
stated above. 

A preliminary objection has been taken 
to the effect that this order as it stands 
is not an appealable order at all. Techni- 
sally, I am of opinion that this objection 
is well founded; although, if this were the 
only point to be taken against the 
appellants, I should have been quite pre¬ 
pared to consider the advisability of allow¬ 
ing them to make snob amendments, and 
to take snob other necessary steps as 
would convert tho appeal before us into a 
second appeal from a decree. Taking this 

(1) 30 A. 479; 5 A. L.*J. 4i7; A. W. X. (1903) 195: 
i M. L. T. 162 (,F B.). 
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vow of the matter, we have actually board 
, . appellants on the points taken in 
t ie.r memrrandnra of appeal. r, iey Bre 
o early not entitled to attack the finding 
of fact arrive! at by the Additional Dir- 
• net Judge upon evidence duly considered 

kkui. T " 8 00e . poi,it ar 8 Q °d on their 
D?h*lf has bean that, ioasmuth ai tbia 

Uart’* order of 21st May 1920 directed 
a remind of the appeal to the Court of 
tie Judge of Gorakhpur (obviously meaning 
thereby (he District Judge), that Court 
had no authority to transfer the appeal 
to the Additional District Judge for dis¬ 
posal and the eub ; equent proseedings iu 
the Court of tho Additional Dietriot Judge, 
np to and unlading the order under appeil, 
were without jurisdiction. There is name 
authority for this contention in the em 
of k s i ta Ram v. N luni Dulaiyi (2), 
Authority to the contrary ha* been qaoted 
in (one eases deiidoi by the Oilsutta 
High Court, but I think it quite Buffioient 
to point out that this very point was 
considered by a Single Jadge of this Ciarl 
in Panlohi v. Sheo Bhiroie (3). The 
learned Judge pointed out that there had 
been a thange in the law in eomequenee 
of the re-drafting of the present section 24 
of tho Code of Civil Procedure, correspond* 
ing with Beetion 25 of the former Code 
of lbo2. He hold that the older decisions 
based open tho Code of 1862 were no 
longer applicable and gave strong reasons 
for his opinion that, in a ease like the 
present, any order of remand passed by 
this Court would have no effect to limit 
th« powers of the District Judge under 
section 2l of the Code of Civil Proiedare, 
Qnle?9 this Court’s order were drawn up 
in express terms so a9 to disclose a fleer 
intention of limiting those powers. In 
the present instame the reverse is the 
ease. The operative portion of this 
Court’s order merely directed the Dis¬ 
trict Judge to dispose of the appeal affor¬ 
ding to law. One of the ways in whifh a 
District Judge fan dispose of an appeal 
anording to law is to transfer it to the 
Court of an Additional Judge of his Judge 
ship for disposal. I have no doubt whatever, 
speaking as one of the Bench of Jadgei 

(2) 21 A. 23} A W. X. (1899) 33; 9 Ind. Dec. 
(n. e.) S>6. 

(3) 25 lad. Oag. 141; 12 A. L. J. 1094, 
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which paseed this Coart’s order of '21st May 
1920, that if the whole position had been 
laid before as we ehoald have said that it 
was better, unless the parties soald show 
•ease to the soatrary, that the appeal ehoald 
go bask to the particular officer, ». e , Mr. 
Yorke, who bad passed the order of the 4th 
of September 1919, At &Dy rate, I am satis* 
fied that there is no fores in the contention 
that the order now under appeal before as 
is one wholly without jurisdiction and liable 
to be set aside on that account, This 
finding is sufficient to dispose of the appeal 
before ns and I would dismiss it with oosts. 

Walsh, J,— I entirely agree that the 
appeal fails. It seems to me that the points 
raised are uusubstantial and that, in any event, 
the aprellant is debarred by having appeared 
and taken an order from Mr. Torke at the 
second hearing without raising aDy objeotion. 

As to the existing legal position of tte 
parties it seems to me that there may be 
ground for future teehnioal controversy and 
I, therefore, desire, with a view to assisting 
the parties, if possible, to express my 
opinion about it for wbat it is worth. If 
chronology alone is regarded, it might be 
argned that the decree passed by the First 
Court in the suit on the merits dated the 
19th December 1 919 was void and of no 
effect beoauae the order of the 4th Septet* ‘ 
her 1919 whieh gave rise to it had been 
interfered with by the High Court in March 
1920, and I can understand the ingenious 
suggestion that if the foundation is gone the 
fabric which rests upon it, must be taken 
to have disappeared also. In my humble 
judgment that would be a fallacy in this 
•ase. I have looked at the passages relied 
on in the judgment of the Fall Benih deli¬ 
vered by Mr, Justice JBanerji in Uman 
Kunwari y, Jarbandhan (1), particularly at 
page 4&3,* to which I will refer in a moment, 
and I have come to the conelusion that they 
are mere dicta which were not necessary for 
the decision of the ease. To my mind, they 
go a great deal too far. The only point which 
the Full Bench had to decide was whether 
an appeal lay at all and if so whether it 
ought to suaseed. In this particular oase the 
remand order when interfered with by the 
decree of this Court was not necessarily 
erroneous and has never been deolared to be 
bad. It was merely declared by this Court 
•Pago of 30 A,-[£<*.] 
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to be premature. One is always entitled to 
look at the reasons in a judgment for an 
order or decree which is passed, otherwise 
law reporting would be a 6upeiflaity. The 
remand order was set aside provisionally. 
The decree of this Court was absolute in 
terms but it invited the Judge below to 
re-consider the matter and it was distinctly 
held by the judgment, as my brother has 
pointed out, that if the Judge found the loss 
of the original bond proved an order of 
remand was correot. The learned Judge 
found on re consideration which he had con* 
sidered unnecessary in the first instance, that 
the loss was proved, and, therefore, his 
remand order became, in the events which 
happened, perfectly right. The present order 
ie, to my mird, a mere interim order com¬ 
pleting that which the High Court had 
directed him to complete, namely, his decision 
upon the preliminary point. It is not a 
decision on the merits, and in my opin-on 
the plaintiff would be wroDg to treat it as a 
decree in his suit. A deoree has been p*»sed 
in the suit by the First Court. At the time 
the trial was held and that decree was 
passed, it was a perfectly lawful proceeding 
More than that, it was conducted in obedi- 
enae of the order of the lower Court remand 
iDg the suit to the First Court for trial 
In the authority'to which I have just referred 
it is said that the jurisdiction to hear tbe 
suit a seoond time is derived solely from the 
order of remand. If that order i, error*, 
ous and is set aside everything done in 
pursuance of the order must fall tn 
ground and be of no effect/’ Again i 
said if the remand order were wrongly’made 
he dime end indeed, .11 ,he pr0 8 J e “ d 
taken under the remand order .re nnll ,„ d 
roid. I think tho.e statement. are mnoh too 
ewaaping. It depends on ,he .ir.umetan.ee 

in e.lh e.ie »Dd on tbe nature of the invali 
dity ot tbe remand order. If the 
order i« anally set e.ide end i. ,n,h an 
” ought not to here been paeeed at a l l 
any .eee, it may be that the proaeadinn. 
the Court below fall with 1,.’ BuiT ,b“ 
aa.a, and it meat hate happened in man, 
other .sees, the preceding. taken i" the 
Firat Court as . remit ot the remand order 
against wbuh there is an appeal nmat h 
and ought to be held to be d, 6™ „„ ‘ T ^ 

enbaeqnent event in this „ 3e resulted in ,ba 
remand order being shown te h»,e bleu 
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Quite right, It seems to mo that it would be 
turning the law into absurdity, and would 
amount to a denial of justiee if a proper 
trial which has taken place under a remand 
order made by the Appellate Court and in 
obedience to such remand order, were held 
to be invalid when as the result of the High 
Court’s own dooieion that remand order 
turned out to have been perfectly jualifiel. 
w. c. A. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 138 ok 1921. 

November 28, Ifezl. 

Present :—Sir Norman Maeleod, Kr„ 

Chief Jastise, and Mr. Justice r^bah. 

MAHADEVAPPA DUNDAPPA 
HAMPIHOL1— Plaintikk—Appellant 

venue 

BHIMA DODDAPPA MALED— 

Defendant—Respondent. 

Adverse possession—Decree for Sym¬ 

bolical possession obtained in execution , effect of. 

Where in execution of a decree for possession, . 
symbolical possession is delivered to the decree- 
holder, such possession is sufficient to intercept aoy 
adfereo possession prior to the date of the decree, • 
more especially where the person setting up adverse 
pesscssion was a party to the proceedings in . 
execution of the decree. 

Sesond appeal from the decision of tbo 
Assistant Judge, Bslgaum, in Appeal 
No. SO of 1920, confirming a decree 
passed by tbe Subordinate Judge at Bail* 
Hongal, in Civil Sail No 3$7 of 1918. 

Mr. 0. R. Mar.erikv, for tbe Appellant. 

Mr. 0. R. Madhbhavi, for Respondent 
No. 1. 

JUDGMENT. 

MiOLIOD, C. J —Tbe plaintiff filed this 
soit for possession and mesne profit,. The 
Trial Coart dismissed tbe sait and an 
appeal from that decree was dismissed with 
•osts. The question is whether the defend¬ 
ants tould 6uioaed against the plaintiff who 
had obtained a desree for possession on 
the 28th February 1914. It was alleged that 
in exesntion of that desree the plaintiff was 
put in possession on the 5th February 19(5. 
Tbe learned Judge says, "the main question, 
as was frankly stated by the learned Pleader, 
is whether tbe possession delivered on tbe 
5th Febrnary 1915 was symbolisal posses¬ 
sion or real possession,” and tbe learned 
Judge same to the conclusion that tbe posses¬ 
sion was only symbolical. 


In MJialeo Sakharam v. Janu Nami(l) 
it was decided by a Fall Ben.h that merely 
formal possession of immoveable property 
by.a purchaser at a Court-sale sannot prevent 
limitation running in favour of the judgment, 
debtor where the latter remains in astual 
possession, and the property is not in the 
owupancy of a tenant or other persons 
entitled to osenpy the same. Symbolisal pos. 
session is rot real possession nor is it 
equivalent to real possession under the Civil 
Procedure Code exespt where the Code ex- 

pres,Iy or by implisation provides that it shall 
have (hat effest. 

But in badha Kriihna v. Ram Bahadur 
(21, it was desided by the Privy Oounsil 
that symbolisal possession is sufficient to 
interrupt adverse possession where the 
person setting np adverse possession was 

6 proseedings in 
whish tbe symbolical possession was given, 
Their Lordship, approved of the deiision in 
Juggubundhu i inker ee v. Ram Ohunder Bytack 
( ; i). This decision of the Privy Council 
appears to throw oonsideraUs donbt on the 
decision of this Conrt in Uahadto Sakharam 
v. Janu Nam-i (1) whish may have, when the 
occasion arises, to be reconsidered. 

In my opinion, in this case it sannot be 
said that tbe Question of adverse possession 
arises in tbe face of the plaintiff’s desree 
of Febrnary 1914. That would put a 
6top to aoy adverse possession prior to tbe 
date of the desree, and even if that were 
not so, eonsidering that the defendants 
were parties to the exeeution proeeedings, 
the deiision in Baiha Kriihna v. Bam 
Bahadur (2) would be applicable. The’ 
plaintiff, therefore, would be entitled to 
emceed, and tbe appeal must be allowed and 
a deeree passed for possession with eoats 
throughout. There will have to bs an 
inquiry with regard to mesne proBta for tbe 
past three years before soit and also with 
regard to future mesne proBts. 

Shah, J. —I agree, 

w « c. A. Appeal allowed . 

(1) 14 Iml. Cas *17; 36 Ii. 873; !4 Bum. L. B. 115 1 

(i- ^ )• ... 

(2) 43 Iml. Chs. 26S; 20 Bom. L. R. 60?-, 16 A- L. 
J. 3r : 23 U. L T. 26; 4 P L. \7. 9; 84 M. L. J. 97; 

7 L. W. 149; 22 C. W. N. 330; 27 C. L. J. 191; 
(1918) M. W. S. 163 (P, C.J. 

(3) r, C. 681; 6 C. L. R. 648; 3 SlwutC L. 11. 6*| 8 
Jnd. Dec. *:r. t.) 979. 
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PATNA HIGH COURT. 

Criminal Revision No. 553 op 1921, 
Dei8mber 14, 1921. 

Preterit: —Mr. Justiae Jwala Prasad. 
ISHWAR DAS VAR3HANI-ACC0IED- 

Pptjtiomr 

vereut 

EMPEROR— Pbosicoior, 

Railways Act (IS of 1890), sc. 63, 03, JOS, 109— 
Overcrowding in trains—Passengers, right oj—Pulling 
Alarm signal—Reasonable and sufficient cause. 

Accused, a passenger by Railway train, complained 
to the Station Staff that the compartment in which 
be waa travelling contained more than the maxi, 
mum number of passengers allowed by the rules 
made under section 63 of the Railways Act, but 
his complaint was unheeded: after the train left 
the station, he felt a sensation of suffocation and 
palled the communicating chain and stopped the 
train, in order to complain, to the guard. Ho was 
convicted under section 108 of the Act for having, 
without reasonable and sufficient cause, pulled the 
communicating chain and so stopped the train: 

Held, that, no hard and fast rule could be laid 
down as to what would constitute reasonable and 
sufficient cause,that each case depended upon its own 
circumstances, and that under the circumstances of 
the present case tho accused was justified in pulling 
the communicating' chain and stopping the train 
ipasrauoh as he had the right to have tho compart¬ 
ment vacated so as to reduce the number of 

SSSStiti the pr08cribed limit - tp- *«. 

^PP^ ,a ^' on against an order passed by the 
Additional Deputy Commissioner, Dhanbad, 
affirming the eenteooe passed by the Deputy 
Magistrate of that plaie. 

Messrs. M, Yunui and Subal Chandra 
Maiumdar, for the Petitioner. 

JUDGMENT. 

Wau Paig 4 D ( j t —The petitioner has been 
•onviatad under eestion 108 of the Railways 
Ast CAofc IX of 1890) for having pulled 

the chain of his eompartment whioh eaused 
the train to stop. 

The ehain was intended to be used as 
an alarm signal. The reason for pulling 
he .bain » 8 aid by the a.sused to be 
that the sompartment bad besom* over. 

t J? 8 ° n a8lotm t of 70 pateeogers 
Da rim a f nt0r0 ^ * nto whereas the eom- 

STS ™ marked for 27 Pagers 

aueitinn 9 8 5 * ea ! hat the • om P**'tmjent in 

wherAaa WftB . an , ^w-Olass Oompaitment, 
third L° f the pM80n * eM ha<J . only 

kf Dhunu ' 1 1. 6 8, l Qr *l ier states that 
when hie eompartment became 

21 


oversrowded he somplained to the railway 
employees but resolved no attention, and 
then, when the train started, be felt suffoaat* 
ing sensation and aonseiiaently he pulled 
the tbaiu in order to stop the train. These 
fasts are not disputed; but it is said that 
they do not exonerate the aoaused. The 
Magistrate evidently thought that there 
should have been a more eBrious ease in 
order to entitle the asaused to pull down 
the ehain, suah as that stated by the 
Guard, namely, murder or fire. Sestion 108 
of Railways Aat runs as follows:— 

If a passenger without reasonable and 
euffiiient eause makes use of or interferes 
with any means provided by a Railway 
Administration for aommuniaation between 
paisengers’and tbe railway servants in eharga 
of a train, he shall be punished with a 
fine whiah may extend to Rs, 50.” 

It is evident that no hard and fast rule 
•an be laid down as to what must aonstitute 
reasonable and enffiaient oinse and that it 
mnst depend upon the airsnmstanaes of 
eaah case whether there was euah a eause 
aa to justify a passenger interfering with 
the pulling of the ahain. No doubt, the 
•aee of murder and fire stated by the 
Guard is an extreme aase. In order to 
prevent any danger to the health and life 
of passengers the Aat provides in sea. 
lion 63 that the limit of passengers to 
osaupy a aompartment must be fixed and 
must bB exhibited in some aonspisuous 
plaae inside or outside the aompartment, 
and the Railway Company is enjoined to 
•omply with the provisions of seotiou 63 
on pain of a fine of Rs. 20 per day under 
sestion 93 of the Act. A sorresponding 
obligation has been aast under sestion 109 
of the Ast upon passengers to obviate 
entering a aompartment whiah already 
•ontains the maximum number of passengers 
exhibited therein or thereon. These pro- 
visions of the Aat, therefore, aonfer a 
right upon the oaeupants of a aompart* 
meet to resist the flntry of passengers, and 
in the present ease the aompartment had 
a ready aontamed the maximum number 

allowed under the aforesaid rulei In 
order to enforae this right every passenger 

is entitled to invoke the aid of the railwav 

offiaers in any station, or of the offiaer in 
.barge of the tram when it i. in motion 
or is not in any station. I n th. piep>D | 
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•ase the petitioner’s requests to the per- 
fODs id sharge of the Dbanbad Station 
proved abortive and, therefore, he bad do 
a terrative hot to draw the attention of 
the Guard when the train moved and when 
I'e toned that be wue packed to soffosatior. 
He wae, therefore, jcsiified in polling the 
•bain and id stopping the train for eDfcro- 
•og bis right to have the aompartment 
vacated eo as to bring down the Dcmbera of 
passengers therein within the maximum 
j! “ ,t P ros *ribed. Therefore, in tfco circcm- 
stanees of the present cate, the petitioner 
. D0t aoi w| tboat reasonable and eeffi. 
•lent cause. Section 108, sonscqoently, dees 
not apply. 

The conviction of the petitioner is illegal 
and is setas.de The fine, if already realised, 
bdcqJg be refunded, 

The railway people were goilly of cegli. 
genre in notearrying cut tbo provisions of 
the Aot which are meant entirely for the 
safety and comfort of passengers, end 
instead of thanking tlio petisiocer for 
having drawn their attention to it they 
prosecuted him and thus transferred their 
own liability to the sfccoldere of the 


petitioner. 


w. c, A, 


Huh maif abtolu'e. 


ALLAHABAD HIGH COURT 
Criminal Aifeal No. 121 (K n 2 j. 
Alar oh 2-3, 1022. 

Fretenh —Mr. Juctieo Grknl Prasad 
SHUJA CD-DIN AHMAD- Afmllut 




EMPEROR— OrpofiTE P*ny 

Ciiii.imil Procedure Cede (Act V c .f .. 

‘JHf —Joinder j charges-lrrcguluiti,— P , 

i Ad xlv or uoyj, jo^, 477. * 1 


Under eechun .Vo uad will, £ , d ;. JM r3 j of 
Lnmmal Procedure Code them canrot h, u ich.t 
-.mt of three ebcrged for ounces uader 5 t«tio n'm, 
reual Cuile, end «•! one underteeticn 177 rj* \\ hb \ 
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Criminal appeal from an order of tb B 
Sessions Judge, Benares. 

Mr. Kumuil l mad, for the Appellant. 

Mr. bank r dirati, Government Pleader 
for (be Crown. 1 

^ ' a89 ‘ he a PPsUant, 

OcOji Ud-dip, hag been aonviitdd of the 

ofFenee of orimiual brcaah of trust by a 

pohl:o servant in respect of three iierns 

aod also of faleifioau'on of accounts iu 

order to eonesal the defalcations under 

eact.on 477A of the Irdian Penal Code. 

Ho appeSl?, and cno of tbo gronnds proseed 

before mo by the learned Vakil for the 

appellant is, that there has been a mis* 

joinder of charges which vitiates the trial. 

The charge on wbioh the aecosed v.a 

comraiitei to the Se-siono Oourt was 

ndmitteily different. The learned Judge 

amended the charge before the trial, ard 

i be cerased has been oor.violod and 

sentenced. It is urged before me thst 

sea:ions 244 and :3 j of the Code of 

Criminal Prosedcro do not warrant each 

a jvinder of charges, that is, tbrso under 

seotion 40d and one uDdGr section 4?7A 

of the Indian PodbI Code. I wa3 at firet 

iuslicod to the view that this could be 

done having regard to the provisions of 

Section *Jd5, read with the provisions of 

section 2:4, bn; I find that in a similar 

case tbo contrary view was taken by 

Tudball, J, Sheo Satan Lai v. Bmpircr 

(1). I agree with the view cf the Is* 

taken tbereir. I, therefore, allow tbs 

appeal, set aside the convictioDS and 

sentences and ordor tb9 re-trial of tbs 

appellant od tbo charges preferred against 

him in accordance with the law. It will 

bo open to the Sessions Judge to divide 

the sharges into two or three trials as h« 

thinks fit. 

j. Y, Appeal allotted; 

he (rial ordere J. 

(1)5 1ml. Cos. SU6; 32 X. 219; 7 A. L. J. 22i| H 
Cr. L. J. *eo. 
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BOMBAY HIGS COURT. 

Osimikai* App,.ic»tioii pos Rsvmo* No. 262 

OP 1921. 

November 16,1921. 

Present: —Sir Norman Maoleod, Kr., 
Chief Justice and Mr. Justice Sbab. 
MATHUBHAI M. SH AH— -Applicant 

tarsus 

EMPEROR —Opponcnt. 

Bombay District Municipal Act (III of 1900 
Bt. 3 (7 - , 91— Charge— Offence charged not proved — 
Magistrate, whether can convict for offence not charged 
— ‘Building,’’meaning oj—Construction of Statute - 
Penal provisions 

Where a person is charge! with haring committed 
a speciKo offence, and the Maoist rate finds that that 
offjnca Ins not been committed the Magistrate is 
not competent to alter the charge, and to coarict 
the accused of an offence of which he l.as had no 
notice, [p 8M,eol. .] 

Although under section 3 7 . of the Bombay 
District Mamoipal Act w.ttl “building- include, anv 
hut, shed or other inclosure, whether used as a 
human dwelling or otherwise, it does not include 
a hut or a shod at every other placo where it is 
used in tho Act. [p 3>\ C ol l.] 

All penal provisions of a Statute must be very 
fltnctly construed, [p 32*, col ].] 

• Criminal application from oonviatioo an! 
■sntence nas^ed by tbs Resident Migistrate. 
First Glass. Bandra 

^ Mr. B J. Desii, (with him Mr. P. B. 
Vnnjne), for the Applicant. 

: '- Oouvee, (with him Mr. S. V. Bhan. 
darker), for the 0 'a-*nant, 

JUDGMENT. 

c MiO -foj, 0. J — Tne accused was charged 
with an offenss mdsr section 95 (5) of 
, B ’“J** District Mmici.nl Act, 111 of 
Ihe oonpltintn 11 , Mr. Slinde, the 
o nretary of the Gsatkipar Kirol Munioioality, 
alleged that the accused bad commenced 
erecting a number of temporary hats on 
Harvey N°, 3 i of Q iatkoper v ;jj m situate 

within the limits of tbs Giatkoper Kirol 
Municipality withoat having obtained 
Permission from the Municipality ander oUace 
J 1 : of 8 ® 9t,0D and thui had commit- 
ted an offence panishable nnder section 96 
15» of the Act, 

.. T . be M * 8iatrato “me to the oonolasion 

RfiNtin D °o^ ^ e8Q 0Jmn *itted under 
section 93 (5), bat on the facts he dealt with 

he caceasif the Municipality had given notice 

*. , a,on88d nnder section 97, and that the 
aicnsed not having obeyed the requisitions 
M the Mnnicioality bad committed an 
0580,9 “Oder section 155 of the Aeb, and 


fined him R«. 50, or in default simple 
irawisomnent for one monMi. 

On the 18th January 1921 the accused 
wro*e fo the Municipality that he was a 
registered occupant of several pieces of 
land at Gbatkoper, and as snob had applied 
for permission to the Salsette Development 
Officer to appropriate the said lands to 
building purpose?, and for the purpose of 
giving facility to the workmen and servants 
employed by him for developing the land 
and making road9 and plots and for erect- 
ing buildings be had commenced erecting 
temDorary sheds and shops, which 
would be removed after the baildings were 
erected. 

Then he made certain inquiries with 
regard to the buildiog rules and regulations 
which had b9en framed bv the Municipality. 
But for the purposes of thic case those inqui¬ 
ries are irrelevant. 

In answer to this letter of the 18th, the 
Municipality, on the 25th of January, replied 
that the permission of the Mnnicipality was 
equally necessary before proceeding with 
the work msDtioned in the letter nnder 
reply. The work in question was, therefore, 
purely unauthorized and was proceeded with 
notwithstanding the repeated verbal a* well 
as written warnings given to the accused's 
staff in charge of the work Reference was 
then made to the Municipal roles and bye- 
la vp, and the letter oonoludes: “Lastly, I may 
take this occasion to add that if these 
unauthorized structures are not removed 
withio four days from the receipt of this 
n itiie necessa-y action will have to be adept- 
el agaioet yon under the provisions of the 
District Municipal Act. ” 

Ou the 27th January 1921, at a mssting 

of tw Macagiog Committee noder the head- 
ing Buildings erected without permission 
on Agra Road at Guatkoper by Mr. Mata, 
bhai M. Shah, ” it was resolved that Mr. 
Matubhai M. Shah ,be prosecuted nnder 
section 95 (5) of the Dietrict Municipal 
Aot for oirrymg out building work with- 

ont obtaining previous permL-eion of the 
Municipality. 

It is obvious, therefore, that the Munioi- 
pality treated the accused as having com- 
menced to erect a building without giving 
notice as required by eection 96 (1), or 
without furni-hing the documents and afford- 
ing tbo information prescribed by the section, 
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and that, therefore, he was liable to be oharg- 
ed under section 96 (5). The learned Magig. 
trate said 

I agree with the learned Pieader, Mr. 
Shingne, in so far that section 96 is not ap¬ 
plicable to hate and ebede althongh the word 
building ’ inoludea hat9 and shede as per 
eeetion 3 of the Bombay District Municipal 
Aet. If this section is made applicable to 
bnte and ehede sections 97 and 98 will ever 
remain dormant and no Municipality will 
have oaeasion to use them, and that does 
not appear to be the motive of the 
Legielatnre. ” 

1 agree that the view taken by the learned 
Magistrate was oorreet. Although under 
seation 3 (7) building would inalude any 
but, shed or other enclosure, whether used 
as a human dwelliog or otherwise, it does 
not follow that whereever the word " build. 
iDg ” is used in the Aat it inoludei a but or 
a sbed. 

Seatiuns 96, 97 and 98 tome under the 
heading in Chapter IX of powers to regulate 
buildings, eto,” and it was clearly the in¬ 
tention of the Legulatnre that while the 
provision of seation 96 should apply to 
buildings in the ordinary sense of the word, 
special provision was made for huts and 
sheds whether built for temporary pur¬ 
poses or for a more permanent objeat, so that 
when the aecnsed wished to erect huts or 
sheds of his development sabeme, he was 
bound to give previous notice to the Muniai. 
pality, Then the Municipality might have made 
certain requisitions, and it is only when any 
hut or shed or range or block is built without 
giving proper notice to the Municipality 
or otherwise than as required by the Munici¬ 
pality, that the Municipality may give 
written notice to the owner or builder 
thereof requiring him within a certain 
specified time to take down or remove the 
same or to make such alterations therein or 
additions thereto as, having regard to 
sanitary considerations, the Municipality 
may think fit ; and it is only when the 
directions given by the notioe have not 
been complied with that proceedings can 
be taken under section 155 against the 
person to whom notice has been given, 

I do not think, therefore, that the 
Magistrate, once he had come to the con¬ 
clusion that the proposed buildings of the 
ecensed did not some within section 96, 


could alter the charge and treat the offeuce 
as if it was punishable under section 155. 
All penal provisions of a Statute must be 
very strictly construed, and it is impossible 
to say i hat the accused in this case brought 
himself within the provisions of that section, 
I think, therefore, that the conviction was 
wrong and must be set aside, and the fine, 
if paid, refunded. 

Shah, J.— I agree. I desire to add that 
the proceedings in this case having been 
started under section 96 (5) of the Bombay 
District Municipal Act, III of 1901, the 
proper course for tbe Magistrate was to 
decide whether the facts necessary to bring 
tbe ease within the scope of that sub section 
were established. It is olear, however, that 
having regard to tbe nature of the building 
set up by the aocueed, the case would be 
covered by the provisions of section 97; 
under the circumstances, tbe prosecution 
under section 96 (5) would not be justified, 
The learned Magistrate has taken that view; 
but he has convioted the accused under 
seotion 97, read with section 155. Ido not 
think that in tbeee proceedings tbe faote 
necessary for that purpose have been 
established, nor is there anything in tbe 
case to show that tbe accused had sufficient 
notice to meet the case under section 97, 
read with section 155, The present pro 
ceedings must be treated as having been 
taken under section 96 (5) and disposed of 
on that footing. It may be that if the 
Municipality were so minded, they may be 
able to give a proper notioe under section 97 
and to take further steps against the 
accused. 

w. c. A, & ). t. 

Gomiction let aiidt, 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

OeiuiNAL Rbpjbimoc No 34 op 1921 
September 20, 1921. 

Preient Mr. Dalai, A. J. 0. 
EMPEROR, through WAJ1D ALI— 
Complainant 
vertut 

ALI BAHADUR— Accumd. 

Criminal Procedure Code (Act V of ISQS), #. 62^g 
applicability of—Accused acquitted of trespass-* 
Jurisdiction to order possession to complainant^ 
Courts, duty of % — > 
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A Magistrate, after acquitting an accused person 
of trespass under aeotion 447, Indian Penal 
Code, cannot proceed to pass an order under sec 
tlon 622 of the Criminal Procedure Code and pat 
the complainant in possession of the land m dispute, 
inasmuch as section 622 of the Criminal Procedure 
Code gives jurisdiction to the Criminal Court only 
when a person is oonvioted of an offence attended by 
Criminal force. 


Courts are not to deal with questions of abstract 
Justice but are tied down by the wording of the 
Statute Law on the subject. 

Reference by the Diatriit Magistrate, 

Gonda.. 

Mr. H. N. Da», for the Complainant. 

Mr, Mahmud Beg, for the Aocused. 


JUDGMENT.—The Tahsildar-Magictrate, 
after acquitting an accused person of 
trespass under section 447, Indian Penal 
Code, proceeded to pass an order nnder 
sestion 522 of the Code of Criminal Pro¬ 
cedure and pat the somplainant in posses¬ 
sion of the land in dispute. The learned 
District Magistrate of Gonda has rightly 
submitted the order to this Court for 
revision. The wording of sestion 522 is 
very slear and gives jurisdiction to the 
Criminal Court only when a person is 
sonvisted of an offense attended by triminal 
forss- The Tahsildar-Magistrate plasss the 
atsused Zimiodar on the horns of a di¬ 
lemma. If the Zimindar ejected the tenant 
he was guilty of trespass and if he did 
not eject then the Zimindar ought not 
to ohjest to possession being maintained 
with the complainant tenant. We have, 
however, not to deal with questions of ab¬ 
stract justiae but are tied down by the 
wording of the Statute Law on the subject. 

I set aside the order of the Tahsildar- 
Magistrate under Bastion 522 whioh was 
without juriedistion, 


J. P. 

Order let atide. 




PATNA HIGH COURT. 

Orihisal Revibios No. 603 of 1921. 

February 27, 1922. 

Prennt: —Mr. Justice Jwala Prasad. 

DEONARAIN MAHTO— Cobplukakt— 

PfTItlOMft 

tersus 

OHHATOO RAUT axd others— 
Accjbkd—Opposite Party. 

Criminal Procedure Code (Act V of 18981, si, 250 
(a), 367, applicability o)-Direction mandatory — 
Failure to comply, effect of. 

Th 3 direction contained in proviso fal to section 
250 of the Criminal Procedure Code are mandatory, 
and the failure by a Magistrate to record and con- 
eider each and every objection urged by a complain, 
ant vitiates the proceedings. 

The provisions of section 367 of the Criminal 
Procedure Code apply to appeals against on order 
directing a oomplainant to pay compensation, and 
where an appellate judgment in suoh a case omita 
to set forth the points for determination, the 
objections of the appellant, the decision thereon, 
and the reasons for the decision, the judgment is 
notin accordance with law, and is liable to be 
set aside. 

Application against an order passed by the 
District Magistrate, Mozaffarpur, conBrming 
that of the Honorary Magistrate, Hajipnr, 

Mr, Natcal Kiihore Praiad II, for the Peti¬ 
tioner. 

Mr. Jonah Kiihore, for the Opposite Parly, 

JUDGMENT.—This is an application 
agaimt an order of the Magistrate, dated the 
9th August 1921, directing that the complain¬ 
ant should pay compensation of Rs. 10 to 
each of the seven asoused, nnder sestioD 250 
of the Code of Criminal Procedure. The 
order was upheld by the District Magistrate 
on the 17th of September 1921. 

The petitioner impugDS the validity of both 
the orders of the Trial Court as well as of the 
lower Appellate Court. The order of the Trial 
Court ie assailed on the ground that the 
Magistrate did not record and consider the 
objection urged by the complainant to his 
making the direction to pay compensation 
to the accuced. While acquitting the aesuced 
the Magistrate called npon the complainant 
to show cause why he should not pay Rs. 10 
as compensation to each accused person, 
Cause waB shown by the complainant by 
meane of a written petition. The Magistrate 
did not state in his order wbat the objection 
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of the complainant was, nor does he appear 
to have ecneidored the objeotion. He simply 
says that, 

tLe complainant filed a petition showing 
«aure and tbs cause shewn is not na«ocsble 
at all." 

I ho petition has been lead to rue acd the 
complainant has urged therein a number of 
objeeticDS. Ncne of these objections set forth 
jo the peti!ion feeni to have been uoneidered 
by the Matfi&truto nor have they been record- 
ed by bin). Proviro («) lo ie«tion 150 cf the 
Code tlearly etate9 that, 

"the Magistrate sbail resord aud consider 
aDy objection which the ooraplainant or in. 
formant may nrge against the making of the 
aireatioi?,” 

The direction in the said proviso is man. 
dalory, the dod eomplianse whereof b B s viti- 
ated the order of the Magistrate directing 
compensation to be paid by the oomph iuant. 
This was the view taken in the care of SeJch 

Janab Alt v. hirald Pa,ban (U as well as 
by Haywaid. J. 0 , in the case of Minhcmd 
Lxlaram v. Emperor (2). 

Tbe order of the lower Appellate Court is 
assailed open the ground that tbe jndgment 
written by the District Magistrate disposing 
of the appeal of tbe complainant is not in 
accordance with law. This groond appears 
to be substantial. Tbe learned District 
Magistrate bas simply stated that there was 
trouble between the complainant and the 
accused, Gokbul, aud that after reading tbe 
judgment acd evidenoe he considered that 
the decision of the lower Court was correct 
and the compensation was rightly awarded, 
This is not disposing of the objection of tbe 
oomplaii ant as to tbe order of tbe Magistrate 
directing compensation lo be paid by tbe 
complainant. The judgment of the Dislriot 
Magistrate lias failed to comply with tbe 
directions contained in section £67 of the 
Code of Criminal Procedure, whiob applies 
by reason of section 424 to an appellate 
judgment also. 

It bas, however, been contended that bitb 
these sections £67 and 424 of the Code do 
cot apply to a judgment passed by an Ap ( el- 
late Ccort in an upptul from an Older dnect. 
irg the complainant to pay compensation, 


(l) 11 C. W. N. Ixii rules, 

(2, V: iud Css. 094; 3 S , Ll B, 25; 15 Cr. 1. J, f(j 6 , 
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w 6 ‘'cn° f Db>t6 ,™ e in th ' 9 wntentloa, 
l " e# IrD \ 50 ’ 9,aaf,p ( 3 ). txpitssly provides fer 
an appeal to tbe Dntrict Magistrate from an 
order or a Magistrate of tbe Second or Third 
tlase to p&jcompensation to an accused person. 
I be appeal to the District Magistrate was, 
therefore, pmeofed under Chapter iXAl 
which lays down the procedure for an appeal’ 
from my judgment or order of a Cri* 
miDal Court:” (ts<fe seetim 404 of the 
Cede). Section 423 lays down the power of 
an Appellate Court in dealing with an 
appeal from a judgment as well as from an 
order. Section 424 relates to a judgment 
passed by an Appellate Coart dealing with 
either an appeal from acquittal or conviction 
or an appeal from an order, snob as the oie 
in question. The District Magistral wap, 
therefore, bound to record a pioper jodgmci t, 
setting forth tbe points for determination, 
tbe objections of tbe appellant, hie desitkn 
thereon, and tbe reasons for bis decision, 
The jndgment of tbe lower Appellate Court 
in tbe present case lacks iD all the afonsaid 
details QDd ie, therefore, not in accoidance 
with law. 


Therefore, tbe orders of both the Crutts 
btlow are bad iD law aDd must be *et abide, 
and the case sent baok to tbe Trial Couit to 
be disposed of in accordance with law, as was 
dot e in the case of Mir.hotnal Lilaram v, 
Emfeior (2) referred to above. 
w - b* *• Ccte tent back, 


MADRAS HIGH COURT. 
RrretHiD Tbul No. 70 op 1921, 
September 8, 1: 21. 

Prete t Mr Justice Spei eer and 
Mr. Jubtict Kumaiaswai i Sastri. 
MALgYa GuUNl/AN CrDoTIUEl— 
PctiUrtsS 
terei , 

EMFEROR RrsfOKi ist. 

Procedure Code (Act V of 16!8,j, £, 288* 
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Statements record'd before uionegar —Cotsolorative 
or substantive evidence. 

A statement mado by a person before the mow. gar 
of a village s -only after the c<>moii»siOQ of a crime 
cannoL be used a« substantive evidence against an 
accused persm Cried for such offence as it i* not 
ft statement recorded on oath in the presence of 
the accus d by a Mn/ittfmto empoTorM io tak«*. 
down eridcuco 

The only use of sueli statements if> to corro¬ 
borate or contradict statements made on oath 
at the trial. 

Trial referred by the Cjurt of Sanion 
of the Coimbatore Division, for oonarmation 
of the sentense of death passed on the 
prisoners in Oft'e No. 58 of the Calendar 
for 1921. 

Criminal Appeals Nos. 45 S and 459 of 
1921 by the prisoners ngainst the said 
feater.see, 

Meeerg, L, A. Qovindiragavi Iyer and 3. 
Bubram'inya Aiyar, for the Prisoners. 

Ur. J. 0. Ada n, Pablio Pros3intor, for 
the Crown. 

JUDGMENT.—The seven aicassd have 
been sentemed to death for the murder of 
one Venkatasami Naioken of Nsgarakilandai. 
The only evidenoe to sonneii them with 
the erima is the statement of projection 
witness No. 2, who says he aieompaoied 
the deoiased to Malayandipaliem on the day 
of his death. The evidenee of prosesution 
witnoss No. 3, who says be also went with 
the dessassd, is useless for the purpose of 
•onneoting these aceasod with the erime, 
sinee he stated at the trial that he ran 
away as soon as be saw 6ve or lix persons 
at the madam without reeognisiog any of 
them, The joint statement (Exhibit E) 
that this witness and prooesation witness 
No. 2 signed before the mone-jar siddo 
be used as eab.tantiva evidence of this 
witnBBs against the aeense] as it was not 
a statement reaorded on oath in the pre- 
serne of the aoansed by a Magistrate em¬ 
powered to take down evidenee. See E-nptror 
v. Oherath Ohoyi Kutli (1). The only nee 
of sneh a statement would be to sorro- 
borate or soolndiot statements mide on 
oath at the trial Ths evidenee of pro* 
seeution witness No. 2 h to the effeet that, 
before he ran away, he saw the first aeeused 
beat the deeeased with a stiok on his 

• (1) 28 M, 192j 2 Weir 820, 
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right ear and that the aeeond aeiosed stabbed 
him wi-'h a spear on his head. 

Go the body at the porf mo:tent about 
six iroised wounds and about thirty one 
8'iek tnarka were found, the Bpleen was 
also ruptured, Dine riba were broken, and 
tbo lungs were piereed by pieees of broken 
rib?, but no u ark eorresponding to the blow 
with a stiok dealt in the region of the right 
ear was noted by the Sab-Assistant Surgeon, 
and it would have bosn natural to expest 
punotured wounds rather than insised wounds 
to result from the use of a spear. Thii 
witnees (probation witness No. 2) told the 
lMnegat that tbe other five asiused same 
ronnieg taking etiokf. He did not thon 
mention that they sommitted any ait whieli 
ooutributed to the deoeased’s death. The 
evideDoa against aooused Nos. 3 to 7 is thus 
obviously insuffioient to support their ooc* 
viotion?, The body was eventually found 
by the aetiog monejar lying outside the 
pen of fifth aoaueed with a dead goat beside 
it. The fifth atsnsed’s father aud a small 
boy were lying in a hut inside the pen. It 
is not reasonable to suppose that, if the 
abased killed the deceased at the plate 
whore prosecution wi(ne« No. 2 sayB he first 
rest thorn (t'e.,1 at theMadam near the hill, and 
under tbe sireumitanass spoken to by this 
witness, they would have taken the enrpse to 
the fifth asiuseu'o pan and left it there. If 
the mnrder was oommitted by others, or if 
the deseased who, as the Judge observer, 
was known to be a sattle thief had boon 
caught in the not of etoaliog a goat and 
beaten to death, it would have bsen natural 
that his body should have bsen found where 
it was, If the assnsed murdered him aud 
wiilisd to avert suspicion from themselves, 
and at tbe same time to provide some 
jastifioation for their ait in ease of deteotion 
they would have left tbe body at a distame 
and brought a dead goat and plaaed it along 
side. 

Apart from the improbability of tbe pro* 
station story in this re9pest, the evidenie 
of proieaation witness No, 2 is not, in oar 
op : nho, so reliable that it would bs safe to 
bas9 the eoaviotiona of the first aud sesond 
asiased on his word alooe. It is proved by 
Exhibit II that first aaiused’s father made a 
Qsmplaint against this witness three years 
ago, and bis st&tsment at the trial as to the 
Dumbar and identity of tbe persons resog. 
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nised by him at the pen differed sonsider- 
ably from what he told the monegar in 

Eihibit E. 

e set aside the •onviatioDa of all the 
aosused, aoquit them and direst their release. 
M. C. P. 

Oonvicticni qu uhel. 


PATNA HIGH COURT. 

Criminal Revision No. 490 op 1921. 

Oatober 24, 1921. 

Pretent: —Mr. Jnstise Dae. 

KHUSIRAM MAHARAJ— Petitioner 

tertut 

EMPEROR— Opposite Partt. 

Opium Act (I of 1878 ), s. 9 C—Exclusive possession 
—Place used by several persons. 

Where the place in which an article is found ia 
one to which several persons have equal right of 
access, it cannot be said to be in the possession of 
any one of them. 

Messrs. Yurvtt and E, 0. Bog, for the 
Petitioner. 

JUDGMENT.—The petitioner has been 
•onviated of an offense under seetion 90 
of the Opium Aat, I of 1878, and has been 
sentenaed to pay a 6ne of Re, 100. It 
is admitted that the opium was found on 
the roof of the petitioner’s aook room. 
The question, therefore, arises, aan it be 
said that the petitioner was in possession of 
the opium P Now, on this point a passage 
from the judgment of Sir Lawrenae Jenkins 
in the ease of Jog iban Ghose v. Emperor 
(1) has been sited: 

"Now, on this evilenee, aan it bs held, 
aonsiatently with legal prineiples, that it 
has been proved that Santosh was in pos¬ 
session of the bomb? It is well established, 
and is an elementary rule founded on som- 
moneense, that where the plaee in whieh 

(1) 2 Ind. Cas. 681; 13 C. W. N. 601 at p. 892; 9 
C. L, J. 003; 10 Cr. L. J, 125, 
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an artiale is found is one to wbioh several 
persons have equal right of aoaeas, it eannot 
be said to be in the possession of aDy 
0 D 6 of them." 

It eannot, in my opinion, be said that 
the plaae in whieh the opium was found 
is not one to whieh several persona bad 
equal right of aaiess. If that be eo, how- 
ever the ease may stand on law, it must 
be extremely diffioult to aonviat the peti¬ 
tioner on faats. I am of opinion that, on 
the whole, the eonvietion ongbt not to 
Btand, I wonld eet aside the eonvietion 
and direst that the fine, if paid, be refunded, 
w. c. A. 

Buie made abtolule. 


BOMBAY HIGH COURT. 

Criminal Appeal No. 664 or 1921, 
November 15, 1921. 

Preterit— Sir Norman Maoleod, Kt„ 

Chief Justiae, and Mr. Jostle Shab. 

JOGIDAS BABU— Accused—Appeliast 

veriut 

EMPEROR— Respondent. 

Penal Code (Act JLV of I860;, t. 467 -Money 
order—Affixing false signature and receiving money— 
Offence— Sentence-High Court, when will interfere. 

H. remitted a sum of money by moDey-order to 
B. in order that the money be paid to P. in liqui¬ 
dation of a debt duo to him. When the money 
order arrived, P. represented to the postman that 

was B. and induced him to acoept A's signature 
as the signature of B. and by that action got the 
monoy. B. was not informed of what had taken 
place: 

Held, that P. and A. were guilty of an offence 
punishable ander section 467 of the PeDal Code, 
viz. of forging a valuable security, i. e., the monoy 
order receipt. 

A High Court will not interfere with a sentence 
of imprisonment, unless it can be shown that it has 
been imposed without any regard to the faots of 
the case, or tho nature of the offence, or is so out 
of proportion to the facts proved that no Judge would 
reasonably impose it. 

Criminal appeal from oonviotion and 
sentence passed by the Sessions Judge, 
Kbandesb, 
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Mr. 0. A. Thahor ,for the Appellant. 

Mr. S.-S. Patkar, Government Pleader, for 
the Grown. 

JUDGMENT. 

Macleod, 0. J.—The first aiea6ed in this 
ease wai sonvided of an offence nnder 
seetion 467 of the Indian Penal Code, in 
that he reieived Rs. 38. whiah were des- 
patohed by one Hari Labann Sonar to 
his eon Bhila by money order, by induc¬ 
ing the aeoneed No. 2 to sign aa if he 
were Bhila, The asaneed was asked by 
the postman whether one Bhila was living 
in hie village, and the aeensed No. 1 then 
told the postman that assusod No. 2 was 
Bhila. Whereupon aamsed No. 2 signed 
the reeeipt for the money whiah same to the 
hands of the first aaaased. There was no 
dispnte as regards the faats and oonsider. 
ing the relations between the Post Offiie 
and the pnblia there would be eitreme 
difEsulty for the first aiaused to satisfy 
the Court that he bad no dishonest intention 
or no intention to sauee damage or injury to 
the publia or to any person or that, generally, 
the provisions of eestion 46 5, Indian Penal 
Code, would not apply. I doubt myself 
whether the eaaused in a ease like this would 
be even entitled to urge that be oommitted 
no offense beoause what he did only re* 
suited in money going straight to his 
poaket whiah would have eventually been 
given to him when paid by the Post 
Offise to Bhila. Speaking for myself, I 
should say that wlen the asoused indueed 
the poetman to aooept the signature of 
aasueed No. 2 as the signature of Bhila, 
and by that aoiion got the money the 
offenae was eommitted. I do not think 
that we should interfere with the finding 
of the Judge that the first aaaused did 
not tell Bhila that the money was re*6ived. 
If, immediately, after reo6iving the money 
from the postman, the first aaiussd tal 
told Bhila Hari that the money whioh 
was despatibed to him by his father in 
order that it might be paid to the first ao- 
•used had baen reoeived, then the proof 
of that fast sould oartainly ba urged in 
mitigation of the punishment. I do not 
think for a moment that that feat, even 
■if proved, would bs suffiiient to justify 
the Court in doiidiog that there was no 
evidenae at all of the offense having bsan 


•oumitted. I think, therefore, the aon- 
vistion is right. 

Tie next question is, whether the sen- 
tense imposed by the Sessions Jadge should 
be interfered with. On general prinoiples 
I am very loth to interfer with the sen- 
tenses given by the lower Oonrts unless 
it san be shown that a sentense has been 
imposed without any regard to the fads 
of the oase or the nature of the offense, 
or is so out of proportion to the fasts 
proved that no Judge would reasonably 
impose it. Considering that the Jndge 
was of opinion that (he first asoused did 
not tell Bhila Hari that the money was 
paid, and there was even evidense whiah 
made it probable that the sesond payment 
had been made, although he has given the 
aicQsed the benefit of the doubt with regard 
to that fast, I do Dot think that the 
sentense whioh was imposed npon the 
first asiused was one whish should be 
interfered with. I woold, therefore, dismiss 
the appeal. 

Shab, J.—I agree that the appeal must 
be dismissed. The point whish presents 
some diffisnlty to my mind is, whether it 
is 'shown that the appellant asted frau- 
dulently so as to bring the ease within 
the ssope of the definition of forgery, It 
is essential, in my opinion, that the pro- 
seootion ought to establish that the ast attri¬ 
buted to the asiused was fraudnlent or dis¬ 
honest. If, in the present oase, for instanse, 
after reseiviDg mooey.it was dear on the re- 
oord that he had given intimation of the 
reaeipt of money to Bhila, and that in 
snbstanse and in effest the money was 
reoeived by the asoused on behalf of Bhila, 
speaking for myself, I should say that the 
sonvietion would not be right. But it 
is far from dear on this resord that after 
reaeiving the money he ever informed 
Bhila of the faot as he would have done 
if the postal receipt was Dot dishonestly 
or fraudulently signed. Bhila and hie 
father denied that any snob intimation was 
given to Bhila. It appears from their 
sonduot in making inquiry at the Post Offise 
after the payment was made that Bhila 
was not informed of the fast. This omis¬ 
sion on the part of the appellant sapporta 
the inferenoe drawn by the Trial Judge 
as to the fraudulent intention of the as- 
•ased. On these grounds I think that 
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the sonviation cf the appellant is right; 
aDd the sentenee eanont be f-aid to be unduly 
6exere or inappropriate cn the faoie of 
the ease. 

C. A. 

Appeal d train? 1, 


MADRAS H GH COURT. 
Criminal R<vimon Oa'E No. 9 • op 1922. 
(Ohivinal. R*tiiio.n Petition No 8 ; cp 1922.) 
Criminal Mi»cellamou* Petition No. 1 1 

ck 1922. 

January 27, 1922. 

pietent-— Mr. Ju’tioe K .maraswatni Sastri. 
Sri t ri Sri KANDAMANI DEVI — 
Accjsic—Pet.tioneb 
ver.u* 

EMPEROR-Opp'^t* Partt. 

Criminal Procedure Cole (M To;' 353— 

Ch 2 //—Sessions (rial— l’urdn-naaliin accused— 
pertviial attendance HU com ict ion, vhcthci can br 

ereused . , 4l 

A Sessions Judge 1ms powers nudor the provisions 

of ECCiion HA!*, riimiral Piocedure • ode, to dispense 


with the personal attendance ot a purda.nathm 
accused and permit her to appear by Header during 
the Sessions tiial inasmuch as in the interests of 
justice purda-nashin ladies should not be com- 
pclled'to appear in public at least until they are 

convicted. 

In Op.. R. 0. No. 93 (t 1922. 

Petition, under seations 435 and 4'9 of the 
Code of Criminal Pio«6duie, lc93, praying 
the High Court to revise an order of Ihe 
Court of Session, Gaojam Division. dated 
the 20th January 1922, i D S esions Case 

NO ' 20, , S Tm,,P.No.5UH9.-2. 

Petition praying that, in the airaums'anoes 
Hfatfid in the Memorandum of Crimioel 
Revision Case No. 93 of 1922. the 
Court will be pleased to issue an order direst- 
i n£ , .hat the personal appearanie cf the peti- 
to»£trein> Session, Cass No. 2 of 1922 
on the file of the Court of Si.ston, G*njam 

Division, be dispensed with. 

Mr. Sam&tmw Bow, for the Petmoner. 


ORDER,—Thethird aaensed is a Gosha 

lady aod bolon&e to a res-peetable Ztmmdar 
family of Gbnrosrr. I om of opimon that 
the Sessions Judge has power* to dispenie 

with the personal at ondanae of the aaau-ed 

aod permit her to appear by Pleader during 
the Sessions trial. Ssstion 2C5 of the 
Code of Criminal Proaedure empowers a 
Magistrate to do so and seatioD 353 of the 
Code of Criminal Proaedure, whioh refers 
to the mode of reecrdtog evidecae in trials, 
ii eluding sessions trial--, states that ovi- 
dense shell be taken in the presence 
of the aeaus6d esaept where personal attend- 
anee is dispeored with in whieh aa<e it shall 
he taken in the prsperes of his Pleader. I 
do not think that there is anythiog in the 
Cede to prevent the Sessions Judge from 
doiDg what a Magistrate is empowered to 
do as regards attendarae by the aieuscd 
aod sealion 353 impliedly give* the power, 
as Chapter XXlII, whieh relates the tiials 
before the High Court and Courts of Session, 
is in.loded in seation 353. in Emre.or v. 
0 IP. King (1) it was held that the High 
Court has power under the provisions cf 
seaticn 353 of the Code of Criminal Pro- 
eedure to dispense with the atlendanae of 
the aeoosed during tho Sesri:ns trial. In Raj 
Raittwari Debi v. Emperor (2) Imam 
and Chapman, J.I., diree'ed purdanobhin 
ladies to appear by Pleader loth in the Mag is. 
trato’s end Seesions Courts, enbje.t to their 
having to appear in Court to hear seutenae in 
ease of ecDviotioD. 

Having regard to the habits and austoms 
of the aoontry and the eosiol stigma that 
attaahss to Gosha 1 idles breaking purda, 1 
think it will he in the interests of jusliee 
that they should not bo aompelled to 
appear in public at least until they are 
sonvisted. 

On the merits, I think that, having regard 
to the nature of the evidenae against the 
petitioner in the Committing Magistrate's 
Court, 1 will be exeroising a proper 
disaretion in allowing her to appear by 
Pleader and dispensing with her personal 
attendant. 

m. c. P. Order accordingly. 

J. P. 

(I) 15 Iud. Cas. 9d; 11 Bom. L. R. 236; 13 Cr. L. 

J. 491; 1 Bom. Cr. Cns. HI. 

U)23 Ind. Cas. 459; 17 0. W. N. 1218; 6 Cr. L. J. 
281. 
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BOMBAY H:GH COURT. 

Orui.al ApruciTioN voa Rsv.s.os 
No. 261 op 19 a. 

November 10, 1921. 

Freienf:— Sir Norman Maclsod, Kt , 
Chief Justice, and Mr. Justice Shah. 
ARDESHAR JiVANJI MISTRI-Accusw 

—Applicam 
tmut 

EMPEROR— Opposite P.rtt. 

Bombay Dfotrkt Municipal Act (III ot IPOV— 
Xotified area, rule* lor—Application to erect not 
bniliUutj~ Committee, pouxr of, to refute permission. 


.4. applied to the Committee of a Xotified Area 
to build on hia own land; the Committee, purporting 
to act under clause of rule •. 7 of the rules framed 
under section i88 (•) of iho Bombay Dietiict 
Municipal Act, refused permission. A , however, 
erected the building, and was convicted oncer 
clause 1 5i of the above rule: 

Held, that the conviction was not justified, as all 
that a Committee could do under rule 'll (3 was 
to pass a provisional order directing that, for a 
period not exceeding one month, the intended 
work should n*it be proceeded with, and that as 
such an order had not bten issued, nor an order 
passad under sub-rulc 2/, A. was entitled to build, 
[p- &3I, col. 2; p. 3d* p col. 2.] 

Criminal application for revision against 
*n order passed by tbe Magistrate at 
Bandra. 

Mr. Coyajee, (with him Mr. P. B. Shir.gne), 
lor (he Apiliiant. 

Mr. S. N, l atiar, Government Pleader, for 
the Crown. 


JUDGMENT. 

Macicod, C. J.—The aumed in this case 
were eonvieled under rnle 27 (5) pasted by 
the Government under tbe powers eonfeired 
by eeition 188, Eub section (1), of tbe 
Bombay Diefriot Mt nicipal Aot. Tbe facts 
are eorreetly stated in tbe petition wbieh 
the aeiueed bai made to this C-urt in 
revision, I need not eet them out again. 
The Beamed had asked for permission in 
proper foim to build on bie own land. 
He got wbat is tailed a model reply on 
# ^ ov f m * wr 1920 " permission re¬ 

fused, * and it ia neteeeary to point oat 
that, although that model reply purport* 
o have been cent aiiording to tbe provieione 
of rule 27 (8), all that tbe Committee tould 
do was to pass a provisional order dtreat¬ 
ing that, for a period, wbieh shall not be 
wnger than one month from tbe cate of 
™ order, tbe intended work shall not be 
proceeded with, On (bp fate of it. tbi, 


order refusing permission was for an in* 
definite period. 

Under sob role (43, a pereon who bae 
given notice under sub rule (l) may proaeed 
with his building, if the Committee within 
one month from tbe receipt of the notice 
given nndersub rale (I) have neither passed 
orders nnder sob role (2), nor is»ned noder 
sub-role (3) any provisional order or any 
demand for further particulars. 

The Committee had not issued proper 
orders nnder either sub rule (2 or Bab- 
rule (3), and consequently the petitioner was 
entitled to build. After the petitioner re* 
aeived tbe order of tbe 5tb November, be 
galled on tbe Ct airman of the Committee 
and rrqufstfd him to give the grounds for 
refusing perrais ion. Thereafter, tte peti- 
tiorer waa informed by a leste-' dated the 
20tb November 1920 that permission to build 
was refused broause there wae do existing 
metalled road there and cone projected, and 
also that a bungalow there would lead to 
undesirable congestion. 

We have been shown a plan of tbe peti- 
tioner’s land, aod it shows that on three sides, 
there ia a Gawan or cattle traok about 
ten or twelve feet wide. Oo tbe other eide 
of tbe cattle track to tbe south is tbe 
property of Mr. Gtzdar, and tfce petition'r 
alleges that permission for him to bnild was 
refused beeause Mr, Gi ziar was de*irons of 
boyiDg up petitioner's land. However that 
may be, it appears to as that neither of tbe 
reasons given in tbe letter of the 20th 
November was justified by tbe circumstance* 
of the care or by tbe rules. 

A reference wee made afterwards to bye* 
law 38 which provides as follows; "not* 
withstanding anjtbiig contained in rule 27 
(4) co person shall commenoe to erect any 
building which wcnld not front on a pnbli# 
Btreet unless he, having dnly obtained tbe 
approval cf tbe Committee under rule 22 B 
has constructed a street in accordance with the 
orders of the Committee providing assess to 
tbe building from a public street. ” 

Nothing is said in the bye law about 
metalled roads, and if the provision of that 
bye-law had been followed, the Committee 
might have called upon the petitioner to 
provide access to bis building from the public 
street. We _ think, therefore, that there was 
no Justification for the conviction under 
rule 27 (5) a* the petitioner had gi?e» 
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notioe a* required by sub-role (l). He had 
famished the documents and afforded the 
information which was required of him, and 
no legal order had been served on him whioh 
would prevent him from building. We think, 
therefore, that tho oonviolion was wrong and 
should be set aside, and tho fine, if paid, 
refunded. 

Shah, J.—I agree. 
w.c.a. 

Ccuviction and sentence set asde. 


LAHORE HIGH COURT. 
Criminal Appeal No 822 op It 21. 
December 13, 1921. 

Present Sir Sbadi La), Kt„ Chief Jnitiae, 
and Mr. Jnstiae Abdul Q»dir. 
MUHAMMAD SHAH afiasBDGGA SHAH 
AND others— -Convicts— Appellants 

versus 

EMPEROR-Respondent. 

Criminal Procedure Code (Act V of 181&J, M. 239, 
537 -Joinder of charge*—Same traneaction-ilnjomder 

— Illegality* 


The foundation for the procedure sanctioned by 
section 239, Criminal Procedure Code, is the 
curu-iutiou of two or more persons concurring from 

£“ o fmi,b .tUi. -» -»d tf "A »'• >0 

\ -erica of nets, however, separated by intervals 
, ftre not excluded from the purview of 

fnn 239 of the Criminal Procedure Code, 
provided that chose jointly tried have been directed 
throughout to one and the same objective, [p. 333, 

CO Fmlro/v. Datto Uanmant Shahapurkar, SOB. 49, 
y v I R 63'- 2 Cr. L. J. 578, relied upon. 

7 Four persons were discovered committing theft. 
Ti,'! ra ' n away and lay iu wait, at a short distance, 
for the persons who had surprised them. When 
be alter parsed near the spot they were attacked 
;,v the thieves, and one of them was killed by two 

1 i be'^l cs 

r^^panionfof-Se deceased and thereby com- 

" i Bril r, ( l |) that the riot did not form part of the 
Held, I') theft and the murder, 

K°cS!id“ ot bo tried jointly with those two 

jffvnccs; [p. 833, col. 1.] 



( 2 ) that the four persons who had gone to com. 
mit theft were prepared to use force in the event 
of any interference with them, and that tho fatal 
assault on the deceased was made simply because 
he aDd his companions had prevented the thieves 
from taking away their booty, (p. 33?, col. 2 ] 

(3) that the two acts were connected together 
by proximity of time, community of criminal intent 
and the relation of cause and effect, and they con¬ 
stituted the same transaction: [p. 333, col. 2.] 

(4) that, therefore, they could be tried jointly at 
one trial, [p. 333, col 2.] 

The disregard of an express provision of law as 
to tho mode of trial is not a mere irregularity such 
as can be remedied by section 537 of the Criminal 
Procedure Code, nor can it be cured by the consent 
of the accused, [p 333, col. 2.] 

Suhrahmania Ayyar v. King-Emperor, 25 M. 61,11 

M. L. J. 233, 3 Bom. L. R. 540, 26 I. A. 257, 5 C. W. 

N. 866, 2 Weir 271; 8 Sar. P. C. J. leO (P. C.), follow, 
ed. 


Criminal appeal from an order of the 
Sessions Judge, Jhelnro, dated the 5th 
September 1921. 

Mr. Philip Morton, for the Appellants, 

Mr. h. A. Herbert, for the Respondent. 

JUDGMENT.—After hearing the learned 
Connsel for both the parties, we are of 
opinion that the trial held by the Sessions 
Judge is bad for misjoinder of aharges 
and muet, therefore, be quashed. The 
relevant facts, a* alleged by the proeesu- 
tion, are briefly as follows.-On the Dight 
of the 22nd/24rd February 192', Diwan 
Shah, upon reoeivieg the information that 
four perponp, tie, Hakam Shah, Bugga 
Shah, Sbaraf Shah and Walli Sbab, bad 
g C L6 (o out gram in his field, wentout 
in purenit alctg with three pereore. When 
Diwan Shah and his aompanious were at 
a dislarae of abcut 10 kararr.s from the 
field, the ft nr thieves who had been 
eutting the giam left the field and ran 
away Thereupon Diwan SbBh and his 
natty aolleated the ant gram and started 
back for the village, two of bie oom- 
panicna oarrying two bundles cf gram. 
They had ret gene very far, when the 
four thie ves suddenly epra. g UP and 

fl!r-into iW a an fietd ioll^dTy 9 

Hakam' Shah and Bcgga Shah who knocked 

him down and beat h.m to dea,h - 
o{ D : wan Shah’s companions attempted to 
° to his rescue but they were prevented 
“J Sbaraf Shah and Walli Shah who 
b M I A them with sticks. Thus bfffljd, 
three comrades of Diwan Shah ran 
towards the village, and they were purged 
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by Sbaraf Sbab and Walli Sbab. After 
they had gone abonfc 4G0 karams they were 
met by the three amused, Hu36aiu Sbab, 
Walayat Shah and Diwan Sbab, who were 
coming np from the village with sticks 
in their hands. They were thus caught 
between two parties aod were beaten by 
them with sticks. 

Now there oan be no doobt that three 
different offences were committed; namely, 
theft, morder and riot; and the question 
for eonsideration is whether they son- 
stituted one transaction withiD the meaning 
of section 239, Criminal Procedure Cede. 
The facte, ae stated above, make it 
perfectly clear that the three aocueed, 
namely, Hussain Sbab, Walayat Sheh 
atd Diwan Sbab, who same up from 
the village and joined with Sbaraf Shah 
and Walli Sbah in attacking the com¬ 
panions of the deceased Diwan Shah bad 
nothing whatever to do with the offences 
of theft and morder. The foundation for 
the procedure sanctioned by section 239, 
Criminal Procedure Cede, is the aetoeiation 
of two or more pereons concurring from 
start to Bnish to attain the same end, and 
it is obvious that the three aooueed, who 
same from the village did not in any 
way associate with Hakam Shah and Bugga 
Shah who did not participate in the riot, 
We have, therefore, no hesitation in hold¬ 
ing, and indeed the learned Government- 
Advocate admits, that the riot did not 
form part of the same transaction with 
the theft ar-d the murder. 

The question whether the offences of 
theft and mnrder were committed in the 
same transaction is a debatable one. It 
is to be observed that the same four persons 
are acoused of both these offences, which, 
however, were not committed at the same 
place and were also separated by a short 
interval of time. Bat we have no doubt 
that a series of acts separated by intervals 
of time are not excluded from the purview 
of eection 239, Criminal Procedure Code, 
provided that those jointly tried have been 
dirested throughout to one and the same 
objestive, Vide Emperor v. Lotto Hanmant 
Shahpttrkar (1). Indeed, it often happens 
that two or more offences, which are ad¬ 
mittedly committed in tbs same transaction, 


are separated by intervals of time ; ac< | 
is nowhere laid down that unless the 
effenoes are committed at ODe and 
seme lime, they cannot be included in one 
indictment. It seems to us that .the km 
persons, who had gone to commit theft, 
were prepared to nte foroe in the event 
of any interference with them, and there 
oan bo little doubt that the fatal aieault 
on the deoeated Diwan Sbah was made 
simply because he and his companions had 
prevented the thieves from taking away 
their booty. The two acts were connected 
together by proximity of time, community 
cf orimical intent and the relation of 
cauee aEd effect, and they constituted the 
same traneaoticn. 

The result is that, while holding that 
the charges of theft and murder oould be 
joined in one trial, we are of opinion that 
there should have been a separate trial 
with reference to the oharge of riot. As 
laid down by tte'r Lordships of the Privy 
Ocnncil in the well-known oaee of Subroh - 
mania Apyary Kirg-Emperor (v) the disregard 
of an express provision of law as to the 
mode of trial is not a mere irregularity 
such as could be remedied by seotion 537 
of the Criminal Procedure Code. The pro¬ 
cedure of the learned Sessions Judge was 
illegal, and that illegality eonld not be 
eared by the consent of the aesneed. We 
are accordingly constrained to quash the 
proceedings and, accepting the appeal, we 
direot the Sessions Judge to try the aoeused 
separately in the manner indicated above, 

z. k, & i, p. 

Appeal accepted. 


(2) 25 M. 61; 11 M. L. J..233j 3 Born, L. R, 540) 
2S I. A. 267 1 5 0, W. N. 866; 2 Weir 271; 8 Sar. P. 0. 
J. 160 (p. C). 


(1) 80 B. 49] 7 Bom. I, U. «34| 2 Or. L. J. 578. 
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PATNA HIGH COURT. 

Cbimin»l Revision No 5^9 ok 1920. 

Jaunary 21, 1921. 

Present: — Mr. Justice Das. 

GOV'IND MAHTON —Accused— 
Petitionbr 

t (TSUI 

EMPEROR—Opposite Pap.ty, 

Penal Code (Act XL? ofV60t,si. M>, 3:», 3S1 — 
Theft, abetment «j—Abetment, vchat constitutes — 
Criminal Procedure Code (Act I' oj 169SJ, si. 2 0, 
2b7, applicability of. 

To sustain a couviction of abetment of theft, it 
must lie shown that the accused wa9 engaged in u 
conspiracy with the p.-imipal offeuder for com- 
mining the theft, the mere fact that he was stand- 
ing by the principal offender is not sufficient. 

The provisions of section 237 of the Criminal 
Procedure l.'ode which are controlled by section 
23*, only apply when, from the evidence led by 
the prosecution, it is doubtful which of several 
offences has been committed by the accused. If 
that evidence lends to one conclusion only the 
provisions of that section would uot apply. 

Application against an order of the District 
Magistrate Dhanbad. 

Mr. E. L Nandkeolyar, for the Petitioner. 

JUDGMENT.—The petitioner, who was 
•barged with having committed an offense 
under eeotion 37.°, Indian Penal Code, bos 
been *onvi#ted of an offente a- der 6e«tion 381 
read with section 10 \ Indian Penal Gone, and 
has been contented to undergo rigorous im¬ 
prisonment for one mon'b. In my view the 
eonviotion is uopustainablo on two gropnd-: 
first, on the ground that the facta found 
by the learned District Magistrate do not 
establish that the petitioner abe'ted aoy 
offense by the prioeipal offender, and secondly, 
on tbe ground that he should not have 
been convicted under eeetion 381, read with 
eeetion 109, Indian Penal Code, when ho 
was uot charged with having eommitted 
that oflenoe. 

On tbe first point, tbe evidence against 
him is that he waa atandiog by the thiuf. 
Now there ia no evidense at all to lend 
one to tbe eoDolusion that he was engaged 
in any conspiraey with the prinoipal offender 
for tbe doing of the theft, and I do not 
think that on the evidense the learned 
Distriot Magistrate should have some to 
tho sonaloaion that he was guilty of 
abetting the theft. Tbe learned Magir- 
tr-te esysi 


I sannot agree that a man who somea 
with a thief to steal an artiste and stands 
by to reseive that artiste, ie not aiding 
and abetting theft,'' 

Now tbe only fast deposed to by the 
wilneeses ia that be wae astually standing 
by the aide of tbe man who ultimately 
turned out to be a tbief. The learned Dis- 
trist Magistrate Las assumed that he wan 
etendirg by to reseive tbe artiste and that 
he accompanied tbe principal offender 
knowir g that he wae out to steal an artiste. 
I am of opipion that the convistion is un¬ 
sustainable on fasts. 

In tbe next place, he should not have 
been eoovisted of an offense under eeotion 
381 read with seotion 109 since he waa 
not charged with having eommitted that 
offense. I dealt with this print at some 
length in tbe oa*e of t-heor Ini v. 
E r.peror (1). I pointed out in that sa6e 
that "section 237 of tbe Criminal Procedure 
Code is limited by the expreea provision 
of that section only to the ease menticned 
in section 23*," that ie to say. to a sa6e 
where it is doubtful wbiob of several offanoee 
the fasts which san be proved will constitute. 
In snob a saee seotion 237, Oriminal Pro¬ 
cedure fJode, authorises tbe Uouit to sonvist 
a person for an offense with wbieh be has 
not been ohergrd but for which be might 
have been obarged under tbe provision of 
sestion 236, Oriminal Prosedure Code. 1 
pointed ont that 6eetion 236 wbiob must 
•onfrol section 237 only applies when from 
tbe evidence ted by the proseoution, it ie 
doubtful which of the offenses baa been 
committed by tbe petitioner. Now, in this 
ease if tbe evidense which has been ted by 
tbe prosecution leade to one reenlt only, it 
cannot, in my view, be said that it ia doubt¬ 
ful which of the offences has been committed 
by tbe petitioner. 

I hold that tbe oonvietion is unsustain¬ 
able and order that the petitioner be set 
at liberty. 

w. c. A. 

flute made absolute . 

(1) 511ml, Cut. 252; 21 Or. L. J. 41. 
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BOHTI HI3H V. MAKHDOM BALWAR, 

OUDH JUDICIAL COMMISSIONER’S 

COUhT. 

Crimikal RtriBiON No. 142 op 1921. 
November 22, 1921. 

Pteient Pandit Kaohaija Lai, 

ROHT1 SINGH—Accu:Eo—Appmc4M 

t emit 

MAKHDUM KALWaR—Complainant 
— Opposit* Partt. 

Criminal Pruceduie Code 'Act V of 189S), js 24°, 
48 k — Withdrawal of complaint againtt some accused, 
effect of —Aci’iWou— Acquittal-* Magistrate, power o/— 
Biyh Court , power of. 

The withdrawal of a complaint agaiueb ou« per¬ 
son out of several accused does not amount to a 
withdrawal of the complaint against others. 

Shyutn Bchari Singh v. Sagar Singh, 63 Ind. Cas. 
SMj 1 P L T. 8.'; 20 tr. L. J. tv 4 and CAandra Kumar 
l)as v Emperor, 7 C. W. N. 178, dissented from. 

A District Magistrate hus no authority to 6ot 
asido an order of acquittal by a Subordinate ^ agis- 
trat^ in revision or to act otherwise than as provided 
by section 488 of the Criminal Procedure lode. A 
High Court can take action of its own motion and 
set asidean order of acquittal and direct a re-tnal. 

Application against an order of tbe Die* 
trios Magistrate, bultanpur, dated tbe loth 
Aoguetli2L setting aside an order of tbe 
Magistrate, Third Clasp, SnltaiipBr Tabari, 
dated the 1st August 1921, 

Mr, Niamat Ullah, for tbe Applicant, 

Messrs A, P. ten and S. N. Sinha, for the 
Opposite Party. 

JUDGMENT.—The lomplainaot, Makh* 
anm, eharged Jagannath Dingh and three 
others with offences under sections 447 Bed 
"2 of the Indian Penal Code. Ooeof tbe 
persona cbaig a d was a boy named Arkus. 
He Bubiaqnently filed an application, etatiDg 
that ea Ackus was a minor he did not want 
to proceed with tbe case against him ODd 
bis name might be removed from the com- 
plaint. Ibe Court treated tho application ae 
che for the withdrawal of a oompoundable 
MBe against Ankus and directed that he be 
acquitted, The other accuse^ persons there- 
upon eeked that the case ahonld be treaied 
ae withdrawn againBt them also. The 
learned Magistrate, following the decision 
m 3>.gim Behati Sirgh v. Sagar cingh (t) 

U) E8 lad, Cas, 824; 1 p. L. T. 20 Cr. L. J. 


held that the withdrawal of the care 
against Ankue operated as a withdrawal 
of tbe case against tbe remaining accused 
and be acquitted them all. 

Section 248 of the Code of Criminal Pro . 
cedore lays down that if a complainant, at 
anytime before a final order is passed’in 
any case, satisfies the Magistrate that there 
are sufficient grounds for permitting him to 
withdraw bis complaint, the Magistrate 
may permit him to withdraw the same 
and shall thereupon aoquit the ac«u ed! 
If a complaint is, however, made against 
several persons and. the withdrawal is 
arked for againet only one of them on 
some grounds wbieh tbe Magistrate considers 
to be sufficient, it is open to the Magistrate 
to permit withdrawal against that person 
The complainant did not intotd in this case 
to withdraw the complaint as against tbe 
other perrons and there was no sufficient 
reason for the Magistrate to have arq Q ,tted 
them without trial. Ibe wiihcrawal of a 
complaint against one person does not amount 
to a withdrawal of the complaint againet 
others for as pointed out in Ohandan y. 
Emperor (2>, a somplaiot of trespass against 
four per«ons amonnts really to a complaint 
of four acts cf trespass, committed more or 
less simultaneously by different persons. In 
one sense the act complained of is a joint 

offence, because it ,e committed together or 

in complicity, but in another BeD6 e it 
const, utee separate acts of treepas 
by eaoh trespasser. In iluthxa Naik „ 
Emperor (8) it wa, held that the compo,!! 
tion of an offence with one of several noi L 

does not effect the acquutal SX^Sl 

ZVnT V/ l nT B f hati Sagar 

K d Chandra Humor Dat \ 

Awpsror (4) cannot, therefore, ba a., J , j 
T he learned Dictrict Magistrate e 
aside tbe order cf acquittal of tho b ° 686 

applicants in revision,Tad. ho* 

ass. z, j r:«^r 
r a z 
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set aside the acquittal. If he wanted to 
set aside the acquital. it was open to him to 
have made a report to this Court to that effect, 
This Court aan, however, take aetion of its 
own motion and rastify the error by setting 
aside the aoquittal and directing a re trial. 

The application is, therefore, allowed, in so 
far that the order of the learned District 
Magistrate is set aside, but in the exercise of 
the reviaional powers of this Court, the order 
of the Trying Magistrate is also set aside 
and the ease is sent back to him with a 
direction to try it against the aooused other 
than Ankos in the manner required by law. 

J. p. 

Revision accepted. 


PATNA HIGH COURT. 

CeiMiNiL Revision No. 547 of 1921. 

December 1, 1921. 

Freteni :—Justice Sir John Buoknill. 

RAGHUPAT SAHAY— Petitioner 

venui 

EMPEROR— Opposite Pabtt. 

Malicious prosecution—Appellate Court differing with. 
Trial Court—Discretion, czerciic of. 

Although a Court directing prosecution for malici. 
ous prosecution is endowed with considerable dis- 
cretion, yet it is neither safe, nor desirable, on the 
part of an Appellate Court to conclude malico 
where there is a split of opinion on the point 
between the First Court and itself. 

Application against an order passed by 
the District Magistrate, Motihari, dated the 
24th October 1921, reversing that of the 
Sub-Deputy Magistrate, Bsttiab, dated the 
31st August 1921. 

Messrs. Shiceshtear Dayal and Bri) Kishore 
Prasad, for the Petitioner. 

Mr. Sultan Ahmad, Government Advocate, 
for the Opposite Party. 


JUDGMENT.—This is an application in 
Criminal Rsvisional Jurisdiction made by 
one Raghupat Sabai under the following 
oiroumstanoes. He charged early in this year 
two men with having committed theft in his 
house. They were arrested and were con- 
vioted by the Sub-Deputy Magistrate of 
Battiab; however, they appealed and as a 
result of their appeal the District Magis- 
trate of Ohamparan came to quite a different 
conclusion to that which had been come to 
by tbe Sub Deputy Magistrate of Bettiah 
and allowed their appeal and quashed their 
oonviotiom; but he did rather more than 
that, for he formed the opinion that the 
applicant had commenced these prosecution 
proceedings maliciously, and subsequently 
indeed he issued notice on the petitioner 
to show cause why a prosecution under 
seotion 211, Indian Penal Code, should not 
be instituted against him. 1 dare say that 
there may ba something wrong in the 
applicant’s behaviour, but at any rate his 
proceedings against the two men were of 
such a character that he was able to con¬ 
vince one Court that they were guilty, 
whilet another Court, which did not see 
the witnesses but was on Appellate Court, 
came to the conclusion that they were 
innocent. Tbe matter is a very petty one, 
and where one eees split opinions of two 
different Tribunals, it may be taken- as 
generally a normally safe guide to suggest 
that definite expressions as to tbe malice 
of either party are probably somewhat 
undesirable. Of course, it must be realised 
that in giving instructions for a prosecution 
to be instituted against a person on a 
ground that he himself instituted malioious 
prosecution, tbe Magistrate, who directs the 
prosecution, is endowed with considerable 
discretionary powers. At the same time, 
this Court should not hesitate to exercise 
discretion in its revisional jurisdiction when* 
ever iireametanees eeem olearly to justify 

its so doing. ... , i 

I must accordingly set aside the order ot 

prosecution on the above ground, 

K. Dc 

Buie made absolute, 
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t-RIVY COUNCIL. 

AppgAL FiOJ THC Pir«A HlOi Cojbt. 
January 20, 1 22. 

Present:— Lord Baikraaster, Lord Carson 
and S'r Jnhn Edgp, 

Mahonth JAGARNATH DAS- 
Puwtirr—A ppsciabt 
versus 

JAVK[ SlNGS AND OTSXBS— 
D*pe«d*mt< Rhpoidcvts. 

Bengal Tenancy Act (VIII o) I895>, Seh. Ill, Art. 
,1'a , applicability of—Sait to eject tenant of private 
land Won-occupancy tenancy, creation o/. 

Article 1 <a\ of Schedule Iff to the Bengal 
Tenancy Act, doc* not apply to suits to eject parsons 
who a»-enot in Uw novoccupancy tenants, [p. 34 ', 

Tho right of a non-oxapancy tenant can only 
be acquire! under Chaptor VI of the Bengal 
Tenancy Act, ani as that ‘hapter does not apply 
to private [ziraat lands, no such right can be 
acqured m such lands Lp. HiO, col ' ] 

Therefore Article l (a) of Schedule lit to the 
Bengal Tenancy Act would not apply to a suit 
.by landholder for* possession brought on expiry 
of lease of private zrant land [p i 4 l, col 1 ] 

The mere fact that a • person has been for a 
term a tenant of private xiraat' land, and has 
not been a raiyat h dding at a fired rate, or an 
occupancy tenant, does not rai<o any presumption 
.that ho has acquired tin status or tho rights of 
a non-occupanoy tenant, [p. 841 , col. !.] 

9 * p< *f r ,o“, lt, : Fj,1 rT Bj0#b decision. ^ted 

245h July 1917 Of the High Oonri of Jadi.a- 

tare at Patna, (Ohamier, 0. J., Malliek and 

Roe, JJ , Chapman and J *a!a Prasad. J J. die- 

Banting) and reported a*42 'nd.Oas. >77.setlio S 

lamrf 9tt - e ” ? aT\ Aop " 1 (No 

iai?Mhedeo. 8 joD, dated 7th P.bmary 1917, 

oUtk.oion J mse.md Appeal No. 12*7 of 

firmed?h P » r i - ft - 9 ' 39 ° ft9 * 339 ’ who 

132A T ^ e0,9 i 0 . a of the Additional Sab- 

ordmate Jadge, Mongbyr. dated 29th March 

Mmh ml 8 ' sa, ‘ r “ i ' dsled 31sl 

Mp. J, it, Parish (irttb him Mr 7? if 

’ Palalj, for the Apoellaat. 

JCDGMcNT. 

Sia Joh* Eooi_Phia i 8 ftn ftnnoftl . 

H* d h n 6 ' d *‘° d th ® a * th Jaly of tb* 

2 lt?r‘f/ atna * Whiah d-^i-eed the 
;i eJM6 . the defendant No. 1, 
Jank'Singh. W certain land in B.har. The 

So th« d,8 ” ,9S6d b * ‘he High Court 
on the gronnd^that it had not been brought 

rSJr , Th9 Und iD ^eatioa i. email 

in sxient and iq vnna hit *u n . 

82 


1885, as amended by the Bengal Tenancy 
(Amendment) Acf, 1907, appliei. 

The land in question is within the mean¬ 
ing of reation 1 16 of the Bengal Tenancy 
Aet, 1885, proprietor’s private land known 
in Bengal as khamar, nij, or nij jote. and in Bi- 
har as tvaat, nil. «V or hhamat. The plaintiff 
is the proprietor of the land, as was his 
predeoessor in-title before him. Janki Singh 
held tbe land as a tenant nnder a lease 
whiih had been granted by the predecessor- 
in title of the plaintiff for a term of nine 
years, whiah expired on tbe 31st May 1912. 
On the expiration of the term the plaintiff 
demanded pos*escionof the land, bat Janki 
Singh refused to quit and give ap posses¬ 
sion, henae the suit ia whiah this appeal 
has arisen. The suit was brought on tha 
5th Deoember 1912 in the Coart of the 
Munsif of Bega9arai, in the Distrist of 
Baagalpnr. The only question which it is 
now necessary to sonsider is—Was the suit 
brought within time ? That ques‘ion de¬ 
pends on whether tbe period of limitation 
applicable in this ease is that prescribed 
by Article (l) (o) of Schedule III of the 
Bingal Tenancy Act, le85, whioh for suits 

to eject a non-occupanoy raiuai on the 
ground of the expiration of the term of hie 
leas' 1 ," is six months from the expiration of the 
term, or is that prescribed by the Article 139 
of Sehedale I of the Indian Limitation Aet, 
1905, which is twelve years from the de- 
termination of the tenanoy. 

In his plaint the plaintiff alleged that 
the land in question was hia khudkasht 

' Und, prayed for a declaration that the 
land was his khamnl land, and that he was 
entitled to possession, and asked for a decree 
for possession, and for mesne profits. In 
his written statement Janki Singh denied 

• that the land was Mama! khudkasht land of 
the plaintiff, alleged that plaintiff's claim 
for a declaration that the land was hia 
khamat khudkasht was barred by limitation, 
and alleged that the land was raiyati mal 
land in whish he had a right of oeeapaney. 
It is to be noticed that Janki Singb in bis 
written statement did not suggest that he 
was a non occupancy ratyul or had any right 

. of a non Msnpancy raipal to resist tbe 
plaintiffs’ sait to eject him. Janki Singh 
in hie written statement was apparently 
relying upon a failure of the plaintiff at the 
trial to prove that the land was the plaintiff’c 
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private land a9 proprietor, bis khamat 
iiraat land. 

The fifth issue a9 fixed by the Munsif was, 
“whether any part of the slaim is birred by 
limitation.” 

In his judgment the Munsif stated that 
the fifth issue had been " left untouebed in 
arguments’ by Janki Singh’e Pleader, and he 
desided the issue of limitation against Janki 
Singh. 

The seventh issue, whieh was sonsidered 
by the Munsif to be the most important 
issue in the ease, was Dot direoted to the 
question of limitation, but had iodirestly a 
bearing on that question : it was, ” Wnether 
the land in suit is the khudkatht of the 
plaintiff, or the raij/ati jott of the defendant 
first party P” 

The Mansil’s finding on that issue was 
that the land in suit was “ khudkatht of 
the plaintiff and not raiyati-ictt of Janki 
Singh. It is not quite alear what the 
Mansiff precisely meant by “ khudkatht of the 
plaintiff He probably meant land sultivat- 
ed by the plaintiff as bis own. In the 
plaint the land in question was alleged to 
be the plaintiff’s khudkatht kamat land— 
that is, khudk.iht private land of the 
plaintiff as proprietor. In his observations 
on the sixth iseoe the Mansif apparently 
treated iiraat and "khudkatht of the Maha- th 
(the pUintiff) alone” as oonvertible terms. 
Id bis observations on the sevebth issue the 
Mansif mentioned sestion 120 of the Ben* 
gal Tenansy Ast, 1835, whish relates to 
the relordiDg by a Ueveaue Offiisr of a 
proprietor’s private land ( khamar Hhamat, 
tiraat, ete.). On the whole, t.'ieir Lordships 
are of opinion that the flunsif by bis 
finding on the seventh isme meant that the 
land in question was the proprietor’s private 
land ( khamat , iiraat), and was not land in 
whieh Janki Singh had, or eould have, a 
right of oeenpaney. The Munsif had the 
Bengal Tenansy Ast, 18:5, before him, and 
be should have used the terms speeified in 
the Ast and not terms whish might be 
ambignous. The Munsif, on ths 31st 
Marsh 1914, gave the plaintiff a dearee for 
possession, and dismissed his slaim for mesne 
profits. 

From that deeree Janki SiDgh appealed 
to the Court of the Subordinate Judge of 
Mongbyr on the ground that the suit was 
barrel by limitation, and that the lapd 
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was Dot hhamat (private, iiraat) land of the 
plaintiff. The plaintiff entered a arose- 
appeal against the dismissal of his olaim for 
mesne profits. The Additional t^ubordinate 
Judge, before whom the appeals same, found 
that the land was khamat laud, and that 
Janki SiDgh had no right to hold over, after 
the expiration of the term of bis lease. In 
his ( judgment he said:— 

Jt is faintly urged that the suit is barred 
by limitation. But there is oothing to 
show that the rule of limita’ion of six months 
applies to the ease. Mireove - , the oharanter 
of the land being khamat, do limitation arises 
in the ease," and bp, on the 2 th Marsh y 5, 
made a deeree dismissing Janki Singh's 
appeal, and in the eross-appeal desided that 
the plaintiff was entitled to mesne profit* and 
direstsd the Muneif’s Court to assess the 
mesne profits in the exeontiDg of the 
deeree The rule of limitaion whieh the 
Additional Subordinate Judge held did Dot 
apply, as the land was khamat land, was 
that of Artiste 1 (a) of Sebedule 11 of 


ine Aet. 

From the desree of the Additional 
Subordinate Judge Janki SiDgh appealed 
to the High Court at Caloutta. The appeal 
same od for bearing as a eesond apoeal 
before Mr. Justise Atkinson in the High 
Court at Patna. The only grounds of the 
appeal to whieh it is now nesessary to 
refer are that the suit was barred by 
limitation; that the land in questhn was 
not khamat land, and that the Addiiiooal Sub- 
or. ioate Judge had erred in desreeiDg sosts 
and met-De profits. The ground that the 
land in question was not khanat land was 
ooDsloded bj toe finding of fast of the Addi- 
tional Subordinate Judge. The ground that 
the Additional Subordinate Judge had erred 
in deereeing sosts and mesDe proGts does 
not appear to have been supported in 
the High Court. In the sourse of the 
arguments in the appeal, a desision of 
Mookerjee and Beashsroft, JJ., in Uar.pat 
Mahton v. Biihal Singh U), in wh.eb they 
had held that Artisie 1 (a) of Ssbeoule 
111 of the Batgal Tenansy Ast, lebS, djd 
apply to iiraat land and the desision of 
Woodroffe and Obaudhuri, JJ., (overruling 
a deeiaion of Newbould. J..», 

Ohoudhurg v. Tofatar Rahanan 'arkar V), m 

( ) 33 lud. Cus ”78; 20 C V. 2s. 14 at p- IS. 

(2) 30 lud, Cas, Qi\ 20 C. W- 1<»7| ** 0. 207. 
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which they had held that Article 1 (a) did cot 
apply to khamat lands were cited, Mr. 
Justice Atkinson rightly regarded the de¬ 
cision of Mookerjee and Beaohoroffc, JJ , 
as academical, a9 those learned Jadgec 
had already in the appeal before them 
deoided that the land there in question 
was not ziraot laid. Mr. Jastiee Atkin¬ 
son agreed with the decision of Woodroffe 
and Ohandhnri JJ„ that Article 1 («0 
of Schedule III did not apply to private 
land of a proprietor, acd by decree of 
the 7th February 1^17 dismissed Jaoki 
Smgh’e appeal with costs in the High 
Oonr*, in the lower Appellate Court, and 
in the Mansifs Court. 

From that decree of Atkinson, J. f Janki 
Singh appealed ander the Letters Pa'eat of 
the High Court, and a9 the appeal raised 
a question of limitation of considerable 
importance, it was heard by a Fall Bench 
of the High C »art at Pataa, constituted 
of Sir Edward Chamier, C. •/., Chapman, 
Mallick, Hoe and JwaU Prasad, JJ. Toese 
learned Judges differed on the question 
of limitation, the Chief Justice, Mallick 
and Roe, JJ if holding that Article 1 (a) 
of Schedule 11 of the Bengal Tenancy 
Act,. 188 >, applied, diamissed the suit as 
barred by limtttion. Oa the other hand, 
Chapman and J wala Praead, J f #l hel 1 that 
the Article did not apply, Etch Jadge 
gave his o*n reasons for hie cmclasion, 
and some of the j idgments contain much 
historical informanon. 

Although the qaestion as to whether 
this suit, when it was brought on the 
5;h Djcember 1912, was or was not 
barred by limitation mast depend on the 
trae condraction of the Beogal Tenancy 
Act, 1885, as amended by the Bengal Ten- 
aoey (Amendment) Act, lb07, some his- 
torical information a9 to the origin and 
devebpmeat in Bengal of rights of oa- 
•npanoy in agrisaltmal land held by rai|/a<* 
if interesting, It appears that in the 
Permanent Settlement of Beogal the pro- 
prietor’e private lands (u'ra/.f, demeene 
landfl), whieh were kept for hie own and 
hie family's oaltivatiou, as distinguished 
from hie lands whieh were usually let to 
were resognieed; that it seems to 
ha?i been the poliay of the Government 
for many years that no rights of oian- 
P |n *y in Boih private lands should he 
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aaqnired by raiyats, and that the Legisla¬ 
ture for the firet time by seatiou 6 of Ait 
X of 1S59 defined how a right of oion- 
panoy eoold be acquired. By eeation 6 of 
Aet X of le59 it was farther enaated, 
“bat this rale (ae to eoqairing a riqht 
of oesapaoay) does not apply to khamar, 
nit jote, or sir land belonging to the pro¬ 
prietor of the estate or tenure and let by 

him on lease for a term or year by year.” 

Toe Bengal Tenanay Aot, 1885, repealed 
Aet X of 1859, and by Chapter V it was 
enaoted how rights of oaaapanoy eaald be 
atqaired by raiyats. Chapter VI apparently 
areated the “non oaaapanoy-raiyafe," and 
for the firet time aonferred upon him, a 
atata3 and rights, bat by seitioa 116 of 
that Aot it wae enaated :— 

“Ud. Nothing in Chapter V shall aon- 
fer a right of oaeapaney id, and nothing 
in Chap er VI shall apply to a proprietor’s 
private lands known in Bsagal as, khamar, 
ni< or mi ote, and in Bihar as tiraat, nil 
sir or khimit, where aay sash land is 
held ander a lease for a term of years or 
ander a lease from year to year." 

By eestioa 40 of the Beogal Tenanay 
(Amendment) Aat, 1907, aettion ll6 of 
toe Beogal Teoaney Aot, 1885, was amend- 
ed, and, as amended, it is aa follows: — 

'll.. Nothing in Chapter V shall sonfer 
a right of oooapaaoy ia, and nothing ip 
Chapter Vi shall apply to, lands aaqaired 
under the Land Aiqaiaition Aot, Itioi. for 
the G jveroment or tor any Loaal Authority or 
for a dulway Company, or laads bsloagiag to 
the Ghverameot within a Cantonment, waile 
eao i laaia remain tae property of the Cl ivera- 
m.-n‘,»r of aoy Lnsal Aatnoriiy or ttiitwiy 
Compaay, or to a proprietor’s private laal, 
kao wu in Beagalai kha nar , ni;, or nijjots, and 
ia Biaar as strait, nit, iir or kiimat wnereany 
earn laad ie neld aader a lease for a teem of 
yean or. aader a lease from year to 
ye»r." 

Bastion 45 of the Bengal Tenanay Ait, 
1885, waish wa9ia Chapter Vl as it etood 
before the Amending Ast of 1907 was passed, 
was as follo ws:— 

“45. A sait for ejeotmant on the gronndof 
the expiration of the term of a lease snail not 
be iostitated against a non-onapaoiy-raij/at 
uoless nutise to quit has been served on the 
raiyat mt less than six month* before.the 
expiration o! the term.and shall not be initial, 
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ed after nix months from the expiration of 
the term.” 

As that eeation contaioed a prohibition 
against instituting a snit unless a notice to 
quit bad been served six months before the 
expiration of the term, it was properly 
inserted in Chapter VI and not in a Sche¬ 
dule of Limitations. Sectioo 45 was repeal¬ 
ed and the period of limitation whish had 
been prescribed by it, was by the Bengal 
Tenansy (Amendment) Aot, 1907, inserted 
in Schedule III, as Article 1 (a). As section 
45 stood in Chapter VI, no one «ould have 
doubted that the non ocenpaney-ratyaf to 
whom it referred was a person who bad 
obtained the status and rights of a non- 
oceopancy-raiyat by reason of his having 
been a person upon whom that status and 
those rights bad been conferred by Chapter 

VI. 

But it would appear from the judgments 
of the Chief Justioe, and Mullick, and Roe, 
JJ , that those learned Judges soneidered 
that the effect of the repeal of section 45 
and the insertion of Article 1 (a) in Ssbe 
dole III was to extend the limitation of six 
months to suits to eject persons who bad 
not been non ocoupaosy raiyati within the 
meaning of section 45. It is quite clear 
that Article 1 (a) did not create or confer 
upon BDy one the status or rights of a non- 
occupanoy-raiyat, and did not extend the 
limitation of six months to suits to eject 
persons who bad not been non-occupancy- 
raiyati within the meaning of the repealed 
section 45. The non-occupancy-raiyat of 
Article 1 (a) mnBt be a person who, before 
bis term had expired, had acquired the 
status and rights of a non-oocupancy. 
raiyat. 

The crucial question in this case is— WbeD, 
if at all, and bow, bad Janki Singh acquired 
before the 31et May 1912 the status and 
rights of a non occupancy-raiyat h He bBd 
not acquired that status ot those rights 
under Chapter VI, as that Chapter does 
not apply to the private lands of a proprie¬ 
tor, and it appears to their Lordships that 
it was only under Ubapter VI that the 
status and rights of a non-occupancy -raiyat 
eould be acquired. 

The learned Chief Justice apparently was 
of opinion that Jarki Singh bad acquired 
the status and rights of a non-occupancy- 
faivat by virtue of the definition of a 


"tenant” in ceotion 3 (8) of the Beno-al 
Tenancy Act, 18-5, read in conjunction 
with F-ection 4 fc) of that Act. As the deci¬ 
sions of the Chief Justice deservedly com- 
mand respect, their LordebinB will now, in 
conclusion, refer to section? 3 (3) and 4 (c), 
Section 3 (3) is as follo«e:— 

“3. ’Tenant’ means a person who holds land 
under another person, and is, or but for a 
special contract would be, liable to pay rent 
for that land to that person.” 

That is merely a definition. That defini¬ 
tion applied to the position of Jaoki Singh 
during the continuance of the term for 
which be held the land, and did not apply 
to Janki Singh's position after his term had 
expired, ap, then, in the circumstances of this 
case, Janki Singh became a trespasser liable 
to be ejected. 

Section 4 of the Act is as follows:— 

"4. There shall be, for the purposes of this 
Act, the following classes of tenants (name¬ 
ly:— 

"(1) Tenure-holders, including under- 
tenure-bolderp; 

''(2) raiyati, end 

“(3) under raiyati, that is to say, tenants 
holding, whether immediately or mediately, 
under raiyati-, 

and the following olasses of raiyati 

(namely’:— 

"(a) raiyati holding at 6xed rates, which 
expression means raiyati holding either at a 
rent fixed in perpetuity or at a rate of rent 
fixed in perpetuity, 

“lb) occupancy raiyati, that is to say, 
raiyati having a right of occupancy in thb land 
held by them, and 

'(c) non-occopancy-raiyafi, that is to pay, 
raiyati not having such a right of coin- 


iction 4 was merely a section specifying 
classes of tenants to which the Aot 
ied: it did not confer upon any tenant a 
is or ary right, that, was done by Chap- 
III, IV. V, VI and VII. Sections 3 
»nd4did not separately or conjointly 
te or confer upon any one any status or 
right. With reference to (a) and (6J ot 
on 4 the Chief Juctica correctly said 
Janki Singh was not a raiyat bolding 
6xed rate or an oceupaocy-ra.yat, ana 
continued: "Prima facie heiwas a 
>ancy raiyat.” But the Chief Justice 
ot suggest how or when Janki SlDgb 
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bad obtained tbe status and any right of a 
non-occupancy raivat in the land in qnes* 
tion The mere fact that Janki Singh had 
been for a term a tenant of private land 
(firaat land) of the plaintiff and had not 
been a raiyat holding at filed rates or an 
occupancy raiyat did not raise any presump. 
tion that he had acquired tbe statna or the 
rights of a non-occupancy raiyat. It ia 
obvious from a passage which oisnrs to* 
wards the conclusion of bis judgment that 
the Chief Justice doubted that it had been 
intended that Artiale 1 (a) of Schedule HI 
should BDply to euth a ease as this. The 
passage is an follows: — 

1 think it ia doubtful whether the L9gisla 
ture intended by the amendmanta made in 1907 
to eompel a landlord to ene for ejestmentof a 
tenant of hie private laud within six montha 
of the termination of the lease held by the 
tenant, and it may be that the result of hold¬ 
ing that a raiyat of niraat land is or may be a 
non-occupancy raiyat will be that landlords 
will be plated in a less favourable position 
than the framers of the Act intended, but 
we mast take the Aet as we find it, and on a 
consideration of the Aet, an it now standi, it 
appears to me that the only possible sonslu* 
eion is that Article 1 (a) of Sshedule III 

applies to ensh a suites the one now before 

us.” 

Their Lordships are of opinion that Arliele 
l fo) of Sihedule III of the Bengal Tenansy 
Ast, 18:5, does not apply to suite to ejtet 
persons, who were not in law non-occupancy 
raiyate of tbe land, and consequently does not 
apply to this suit, and that the suit was 
brought within time, atd they will humbly 
advise His Majesty that this appeal should 
bf allowed: that tbe decree of the High Court 
Of the 2Uh July, 1917, should be set aside 
with sosts; and that the decree of the 
7«h February 1917 should be restored. 
Jankr Singh must pay the costs of thia 
appeal. 

»,H. 

Appeal allowed, 

the Appellant,—Messrs, T. L, 


Solicitors I 
Wilton Sr Co. 



BOMBAY HIGH COURT, 

Siooid Civil App*»l No. 153 of 1921. 
November 28,1921, 

Pretent:— Sir Norman Masleod, Kr., 
Chief Justice, and Mr, Justice Shah. 
EKOBA PAR4SHRAM and oraaas— 
Djfendiiti—Appellants 
versus 

KASBIRAM TOrAfUM-PunrTiFF 

— RglfONDHT. 

Hindu Luo—Inheritance Son* of same father*— 
Sow of same mother—Father different— Sous, status 

of. 


Under the Hindu Law of Inheritance aon9 of the 
same father are regarded aa brothers, a distinction 
boiag ma^e between sons by different mothers. 
But sons of the same mother by a different father, 
though born of the same womb belong to a different 
family, and as such are outside the category of the 
class of heirs under the heading of ‘brothers, 1 [p. 84? f 
col. 1.] 

Therefore, according to the Hindu Law a brother 
by the same father though by different mother is 
entitled to suooeed in preference to a brother by 
the same mother but by a different father, as suoh a 
brother has no claim, [p. 342, col. I.] 

Second appeal from the decision of the 
AseicUnt Judge, Kbandeeh, in Appeal 
No. 586 of 1918, confirming the decree passed 
by tbe Second Claw Subordinate Judge at 
Amalner, in Civil Suit No. 645 of 1917. 

Mr. Ooyaiee, (with him Mr. P. B. Virkar 
for Mr. V. M #urc), for the Appellants. 

Mr. Patwardhin (with him Mr. D. 0. 
Virkar), for Respondent No. 4. 

JUDGMENT. 

Shah, J.— In this appeal we are concerned 
wiih tbe property of Jairam. Ha was 
the con of Bunji by his first wife Sadi. 
Ramji re married and had a son Totaram 
by his second wife who alao was named 
8adi. Totaram is the plaintiff and claims 
the property of Jairam as his heir. The 
first wife of Ramji was divorced by him: 
and the re.married one Parsharam ;. she 
had two eona by her second husband. 
The defendant No. 1 is one of these aone 
and the other defendants are the sons of 
the other aon. They claim the property of 
Jairam ae representing the brothers of 
Jairam born of the same mother. It seems 
to me .leer on these facts that, ae.ord.ng 
to Hindu Law, the sone of Parshram belong 
to a different polra altogether, and can have 
no claim as brothers to the property 0 f 
Jairam, in preference to the claim of th. 
plaintiff, who is admittedly tbe half-brolbgj 
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bf Jftiram. The lower Courts have rightly 
disallowed their contention. Before os a 
feeble attempt h°° been made to suggest 
that the word # • ( tndara ' need in the 
Mitakehara is indicative of the brothers 
born of the ?ame mother, thnueb rot the 
paire father, I do Dot think that iD the 
Mitakehara, Chapter IT, cecHnn IV, para¬ 
graphs 5 and 6 (Stokes’ Hirdn Law 
Borks, page 445) where the subject of 
the brother’s right to inheritance is dealt 
with, ary thing beyond the difference 
between brothers of the whole blood and 
brothers of the half blood is indicated. 
The brothers there referred to are all sona 
of the Fame father The contention of 
the appellants seems to me to be opposed 
to the basic principles of Hinda Law as 
to inheritance, and there is no prov ; ?ion 
in the Mitakehara or elsewhere for treating 
the sons born of the same mother after 
her re marriage being treated as brothers 
born of the same womb for the purpose 
of inheritance so as to be included in the 
meaning of the word • # ( Ihratarah ) used 
in the texts, For the purpose of inheritance, 
sons of the same father are brothers and 
there is a distinction made between sods 
by different mothers. But the eons of 
the same mother by a different father 
though born of the same womb belong to 
a different family and as such are entirely 
outside the ca'egory of the clafs of heirs 
under the beading of brothers’. It is not so 
much the meaning of the word * • Uodara) 
as the context, coupled with the basic princi¬ 
ples of Hindu Law, that io against the 
defendants’ contention. I have no hesitation 
whatever in holding that ibe view taken 
by the lower Courts is correct. The appeal 
mutt, therefore, be dismissed with costs. 

Maoliod, 0. J.—I agree. 

NV r 4 Appeal dismissed . 


CALCUTTA HIGH COURT. 

Appeal from Oa!G'».l Obdek No, 47 of 

I* 2m 

June 15, 1920. 

Presetd Sir Asn'oph Mor kerjrp, Kr., 
Acting Chief Justice, and Justice Sii Bn est 

Fetter, KT. 

HURMUKERCY RAMCBUNDEB 

— APPPLlaNT 
versus 

The JAPAN COPTO * I RAD NG Co., Ld. 

— R'FPONrp^Ts. 

Arbitration — Jurisdiction—Award based on grounds 
some rj u'hxch not justifiable, effect of. 

Where the si I of arbitrators is invoked on 
grounds 80 mo of which do, while the others Ho not, 
justify tho p* a rci«e of their jurisdiction Hud it can- 
n*»t be held that rhe a var I proceeds ►olely on 
those grounds which e* title tho arbitrators to 
exercise their jurisdiction, the award i« null and 
void on the prin iple th*\t if the bud is not separable 
from the good, the wholo is bad [p. 3* 1 , cols i & a.] 

Appeal against an order of Mr, Justice 
Greaves, dated the 8 th Mareb 192). 

Sir A. Ohaudhury aod Mr. M. N. Bo<e, for 
the Appellants. 

Mr. A. N. Ohaudhury, for the Respond¬ 
ents. 

JUDGMENT. _ 

Moobicji*. Aoru. 0. J.—This is an appeal 
from a judgment of Mr Ju*tise Geaves, 
iD whioh be has held, on an apphoa'inn 
by the respondents, that thp award made 
against them by the Be-gal 01 amber of 
Commeree Arbitration Tribunal od the 18th 
July 1919, at the instance of the appellant, 
is rnll and void. The contract between the 
parties was made od tie 1st Augugt 1£IS 
for the sale of" 19 bales of fhsetirg No. 
3141, 36 inches by 38 yards at Re. 19 12 0 
per piese ; ebipment November and Decem¬ 
ber 19i8, delivery within 60 days fiom the 
date of arrival, payment cash, 2 months late 
shipment accepted." 

The contract contained an arbitration 
•lanee in these terms : " Any dispute as to 
damage, difference, inferiority, short quantity 
or measure or defeot or amount cf allowance 
to be refer.ed, at seller’s option, to the 
Bengal Chamber of Commerce or other Arbi¬ 
tration Tribunal as specified thereunder. 
The qufe'ioD of the true soore of this slaure 

came up frr consideration by this Court in 

the case of Chandmull Goueshmull v. Ntrron 


INDIAN OASES, 


§43 


Vil. LXV11 


1ADBA BAM V, MaMBI BAM. 

Munhc* Kabushiki Kaisha (l). We were then 
disposed to hold that Mr. Jaetiie Graves 
had plaied an unduly narrow aonstrootion 
upon the arbitration elan^e, especially a* 
to the meaning of the words differenee 
and " inferiority. ” In that ease, however, 
it traospired that ihere had been no dispute 
between the parties eueh as wonld entitle 
One of them to invoke the aid of the arbitra* 
lion elanse. In the ease before ns, the boyrr 
appellant had the matter referred ro arbitra* 
tion and his grounds of oimplaint were 
seated in thepe terms : " That the goods are 
not in terms of the sontrast and are not 
eovered thereby. All these goods and 
similar goods were originally sold by the im¬ 
porting 6rm to Snkdeo Ramprosad (their 
biniaos'firm): after sash sale, how oan the 
importing firm sell these goods to other 
parties, treating snsh goods as the property 
of the importing firm f Oorrest shipments 
are not proved and it is not proved that the 
quantity of geo Is sold here, had been 
pursba«ed and provided for in Japan, others 
are in the statement hereunder." It is plain 
that some of these grounds of somplaint do 
fall within the stops of the arbitration alause; 
bat it is equally slear that the other grounds 
are beyond the saopeof the arbitration slaase. 
Consequently, the true position is that the 
appellant invoked the aid of the arbitrators 
on grounds some of whish did, while the 
others did not, justify the exenise of their 
jarisdiation. When the matter went before 
the arbitrators, they delivered an award, 
whish set out the grounds of somplaint (as 
mentioned above) and then proieeded to 
formulate the desision: "iVehave oarafnlly 
examioed all evidense pat before as and 
avard eanselment of sontrast. Messrs, 
the Japan Cotton Trading Co., Ltd,, sellers, 
shall pay to Messrs. Harmakhroy Rim 
Ohnnder, biyera, the eosts of this arbitration 
amounting to Rs. 125 ” It will be observed 
that the award does not state either the fasts 
found by the arbitrators or the grounds for 
their desision. It i?, sonsequeotly, impossible 
for us to hold that tbs award proaseded 
solely on those grounds whish entitled the 
arbitrators to exeroisa their jurisdistion 
under the arbitration ohuse, and not on any 
of the grounds whish did not afford a basis 


for the exertiee of that jarisdietiou, Indeed, 
the fast that the somplaints, as enmmarued 
by the appellant, are all set out as a prefase 
to the award, indisates, prima facie, that the 
award is based on all the grounds. In these 
airaumstaoaee, when we sannot hold with 
sertainty that the arbitrators asted exslaeively 
on grounds within ibeir jurisdistion, ws must 
apply the priDtiple that if the bad ia not 
separable from the good, the whole ia bad, 
and prononnse the award null and void: 
6kworth V. Skipuorth (21, Storke ?. Be 
,'meth (3), Bucdtuc'i v. Metropolitan Board 
of Works <4), Thorp v. Cole (5). 

The result ie, that the desree made by Mr. 
Justiae Greaves is affirmed aud this appeal 
dismissed with sosts. 

Futchxr, J.—I agree. 

i, f. 

Appeal dismissed. 

(2) (1849) 9 Bear. 136; 50 E. R. 294. 

(8) <173S» Willes 66; 12 E. B. 1059. 

(4) (I870l 6 Ex. 22 1 affirmed on Appeal (1871) 6 
H L. 418:41 L J Ex. 187: 27 L. T. I. 

(6i (1836) 2 C. M. & B. 887; 4Dowl. 45 7 ; 6 L. J. 
(n. s.i Ex. 24; 6 Tyr, 1047, 41 R. B 743; 160 E B. 168. 


LAHORE HIGH COURT. 

Siond Civil Appb»l No. 1125 op 1918. 
Deiember 6, 1921. 

Present :—Mr. Justise Obevie and 
Mr. Justioe Campbell. 

RADHA RAM akd othbbi—Plaiitipij — 

Appbllabti 
versus 

KHUSHi RAM AND AHOTHBB— 
Dipimdaiit*— Rkspompixts, 

Hindu Law — IFidoio — Alienation — Jircmtfy — 
Mainter.ance—Rcvereioneri when hound. 

Where a Hindu widow, knowing that she has not 
sufficient incomo to maintain herself, so improves 
the estate, by selling the land,as to provide sufficient 
for her own maintenance the arrangement is not 
merely a prudent arrangement but a neoessary one, 
and is binding on her husband’s reversioners, [n 
344, ool 2.) LF 

Seiond appeal from a dearea of the 
District Judge, Amritsar, dated the 21st 
January 19*S, affirming that o! the Subordj. 


(1) M Ini Cm. 798; 83 0. L. J. 646. 
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nate Judge, Seccmd Class, Amritsar, dated the 
13th August 1917. 

Bakhshi Tek Chand, for the Appellants. 

Dr. Gokal Chnnd Sarong apd Lala Bakhihi 
Bam, frr the Respondents. 

JUDGMENT.—The plaintiffs in this case 
are collateral* of Sokhn Mai whose widow, 
Mutammal Jas Kanr, baa sold the land in 
suit for Ra. 2,000, The plaintiffs ask for 
a declaratory deeree to protect their rever¬ 
sionary rights alleging that the sale was not 
for consideration and necessity. The land 
was sold on the 8-h May 1915. The sale- 
deed mentions that R<. 465 bad been received 
in advance and that the remaining R*. 1,535 
were to stay in deposit with the vendee to 
be taken later on for purchasing a house. 
As regards consideration there is the finding 
of the District Judge that receipt of R«. 465 
is proved. As regards the remaining 
Re. 1,535 there is really no dispate, as we 
find that on the 9th July 19• 5 Muiammat 
Jas Kaur bought a house from one Natbu for 
Rs 2.3C0. She paid him Rs. 1,600 cash and, 
as she bad no more money with her, she 
mortgaged the same bouse with possession on 
the same day to Nathu Mai for Rs. 700. 
Later on, on the 17th November 19 5, she 
bought another house from one Doanwant 
Singh for Rs. 1,*0C, but instead of pacing 
him in cash she gave him the equity of 
redemption in the house which she had 
bought from and subsequently mortgaged 
to Nathu. This bouse which she bought 
from Dhanwant Singh she let* out to tenants. 
The lower Courts have dismissed the plaint¬ 
iff's claim holding that the alienation was 
for necessity. The plaintiffs have lodged a 
second appeal to this Court urging that a 
widow cannot alienate in order to provide for 
future maintenance or to improve the 
estate. Bakbshi Tek Cband argues that, 
before it can be held that this alienation was 
for necessity, it should be established by the 
defendants that the widow had not sufficient 
means to maintain herself. He points out 
that she owned a shop from which, according 
to the jadgment of learned District Judge, 
she was realising a rent of Rs. 6 per month. 
He also points to the evidence of certain 
witnesses whioh is to the effect that Muiam- 
mat Jas Kant’s husband left property worth 
Rs. 20.000 cr Rs- dO.COO and he urges that 
possibly eho may have other land besides 
tbai now alienated or other means of income, 


[1982 

It has not, however, so far as we can dis¬ 
cover, been stated or even suggested any¬ 
where throughout the case that she has any 
property or means of income apart from the 
land now in suit and the shop above men¬ 
tioned. Her husband died many years ago. 
The yearly rent of the land was only Rs. 33 
while the yearly Government revenue with 
ceeses was Rs. 25 15 0 so that there was only 
an annual inc->me of Rp. 12 from the land. 
Thip, added to the income of R* 6 a month 
from rent of «bor, gave the widow an income 
only of Rs. 7 a month. This was a miser¬ 
ably poor sum on which to maintain herself 
and we think the lower Tourts are right in 
holding that tbe widow was forced to take 
some 6teps to provide herself with suitable 
livelihood. We cannot regard this merely 
as a case of alienating for future mainten¬ 
ance. We regard it as a case of a widow 
beiDg forced to alienate by the fact of 
her income being insoffi-ient to maintain 
her. It seems to os absurd to expect 
that a widow, knowing that she has not 
sufficient income to maintain herself, should 
be obliged first to ran into debt and 
then to sell the laud in order to discharge 
the debt with interest added. If by first 
selling tbe land ebe can so iunrovc the 
estate a« to provide sufficient for her 
own maintenance we regard tnis not merely 
as a prudent arrangement but also as a 
necessary arrangement. Then it is urged 
that tbe widow might have sold half of 
tbe land and that it was not necessary 
to sell tbe whole. Bat the widow seems 
to have done the best she could for her¬ 
self and even now ebe gets apparently 
only Re. 6 a month from reot of shop 
and about R*. 4-8 0 a month from the 
rent of tbe house which she has purchas¬ 
ed. We do not consider that this is at 
all an excessive sum on which to maintain 
herself. 

We uphold the decision of the lower 
Courts and dismiss the appeil with costs, 
i. p. 

Appeal dumim l, 
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Bins IRIBHIA IAT t>. JOfllt'HWiB BAT, 

CALCUTTA HIGH COURT. 

ApfllL fsob Obioibal Dicbh No. 153 op 

1919. 

June 11, 1921. 

Freient :-Jo«ti.e Sir Aeutoeb Monkerjee, 

Kt , and Mr. Justi.e Baekland. 

BEPIN KRISHNA RAY asp othbrb- 
Defchdakt No. 8— Appbllahts 
versus 

JOGESBWAR KAY andotbehs— 

PLAlMIFFi— 

Sprite Belief Art (l of W7J. «. M-Suit for 
rectification of icritten instrument—Plaintiff, what to 
more - Mutual mistake-Mistake in mortgage-deed 
reproduced in decree passed on mortgage-Court, 
poirer of, to rectify decree - Notice—Knowledge—Con- 
structive notice-Notice by title papers in one trans¬ 
action, whether notice in indepcwlent transaction 
—Decision of Court ; basis of— Lis pendens— 
Misdescription oj property involved in litigation, 
effect oj—Person having knowledge or notice of true 
state of things, hoio affected. 

Courts of Equity do not rectify contracts, they 
may and do rectify instillments purporting to 
have been made in pursuance of the torm 9 of 
contracts, [p 349, col, 2 ] 

A plaintiff who seeks the assistance of a Court 
under section 31 of the Speoifio HeHef Act for the 
rectification of a written instrument must clearly 
prove that there was a prior complete agreement 
which according to the common intention was em¬ 
bodied in Writing, but by reason of mistake in framing 
tbo writing this did not express or give effoct to 
the agreement, it being immaterial by whom the 
actual'oversight or error was made which caused the 
expression to bo wrong, [p. 349, col. 2; p. 361, 
col. 2 ,] 

It may or may not be that a mutual mistake 
of the agents of the parties is always necessarily 
a mistake of the ponies, but undbubtedly this is 
the case wheie the error is committed by a 
writer who actei B 9 common agent of both parties 
in drafting the instrument [p. 3o , col. i.] 

A decision of a Court should rest, not upon 
suspicion but upon legal grounds established by 
legal testimony, [p. 862, col. i.] 
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any need of broking the legal conception of notice, 
the rules concerning it no longer apply, the very fact 
for which it is intended as a substitute has been, 
more accurately accomplished in auother manner, 
[p. :-5 >, col, 2 .] 

Notice to a purchaser by bis title papers in one 
transaction will not be notice to him in an indepen¬ 
dent subsequent tran>action. in whuh the instru. 
menta containing the recitals are not necessary to 
his title but he is charged constructively with 
notice, merely of that which affects the pun base of 
the property in the chain of title of which the paper 
forn s a necessary link • onseqnently, when one 
is pu?chafing a particular pi ceofrtal estate, and 
hi-* title-deeds recite a charge upon, or equitable 
interest in another piece ii: favour of a third party, 
such recitals wools not nff*ct him with notice of 
such charge or interest in the event of his subse¬ 
quent purchase from the holder of iho legal title to 
the other property, [p. 8 col 1 .] 

If there is a mutual mistake in a mortgage in the 
description of property and the 6 ame mistake is 
reproduced in the decree passed in a suit upon the 
mortg ige, equity may go back to the original trans¬ 
action a^d re-form both the mortgage and the decree 
so ns to make them conform to the intention of 
the parties concerned [p. H 66 , col. 2 .] 

In the case of a mortgage suit the Us pendens does 
not terminate till the security has boon realised for 
the satisfaction of the judgment-debt. [p. 30, col. ).] 

The principle that misdescription of proporty in. 
voiced in a litigation is sufficient to rendor the 
doctrine of lis pendens inapplicable cannot be 
invoked by a person who has either knowledge or 
notice of the true Btate of things, [p. 360, col. 2.] 

Appeal from an original de.ree against the 
dearee of the Additional Subordinate Judge, 
Hooghly, dated the 3rd Maroh 1919. 

Babue Dionrka Nath Chuoktrbuity and Kali 
Kinkar Ohuckerbuity, for tbe Appellant, 

Babue Ram Ohunder ifotumdar, Eupendra 
Kumar MiUsr and Mitmohan Bote, for tbo 
Respondents, 
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Tho conception of notice was introduced into law 
and the rules ooncorning it were established from 
considerations of policy and expediency based upon 
the common experience of mankind [p. 862, col 2.] 

Notice, even when actual is not necessarily 
eqnivalent to knowledge, but the same effects must 
be attributed to it which would naturally flow from 
knowledge [p. 362, col. 2 ] 

Whenever a party has obtained a full knowledge, 
although not in accordance with tho rules which 
define the nature of notice and regulate the mode 
of Ha. being given on! reoaivai thoro is no longer 


JUDGMENT, 

Mookibjii, J.—The subjeit* matter of the 
litigation whith has culminated in fchia 
appeal is a share of an estate which bore 
Tat zi No. 93 on the revenue roll of tbe 
Collector of Hoghli about tbe middle of 
tbe last eeotury and was held by two pro. 
prietore, Ramsundar Bose and Haraibandra 
Bose. The amount of revenue originally 
payable was fixed at Rs, 2,998 1 10; tbia 
wae subsequently- redused to Re. 2,971-1.H 
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when part r,f the estate was acquired for 
poblie purposes aoder the Lund Acqaici. 
t : on Act. Oo the 29th September 1864, 

nn-'n on anpLcaflon made under section 10 
nf Act XI. 1859, the ebs:e of H -«v.jhardra 
B s» which amounted t'8 a?. 16 gh. of 
the pntir* estate (treated as 16 as.) w,s 
f.'r-nfd in f o a separate aecount and was 
dp.-sribed in the bools of the Collector as 
T.'.czi No. 93A with proportionate amount 
of revenue payable fixed at R.. 1/48 15-5. 
Thensfforward Taczi ;Vo. 93 became what 
is termed the residuary share and included 
only a 7 as. 4 gde. eharo of too original 
estate whiih was vested in Ramsnndar 
Bose. To pat tbe matter briefly, before 
the separate aaoonnt had been opened 
under teation 10 of the Rsvenue Sale Law 
the expression Taozi No 93 would be tbe 
fitting description of the entire estate, bat 
einae the opening of tbe separate Recount 
was sanctioned by the Collector, the term 
Taczi No. 93 coold be appropriately used 
to specify only the residuary share 7 as 4 
gds. of Ramsnndar Bose, while the term 
Taczi No. 93A could be properly need to 
designate only tbe separated ebare 8 ae. 16 
gd8. of Haraabandra Boee. It is necessary 
to mention at this stage that Haraabandra 
Bose left foar sons, Kailas Chandra, Makban* 
lal, Benilal and Brajalal, each of whom 
inherited one-fourth of his properties, that 
is, eaoh tork a 2 as. 4 gds share oat of 
the 8 as, 16 gde. share whiob belonged to 
their father. It also transpires that theae 
four brothers acquired from the represent¬ 
atives of Ramsnndar Bose, 1 an. 13 gds. 
1 ka. 1 kr. share (•'•at of the 7 as. 4 gds. 
share), namely, 1 anna. 1 gd. I ki. 1 kr. 
share by a aonveynnoe dated 19 h September 
1862 , nn * gds. eha'u by another oo. veyanae 
dated 9 h September 1873, and a a gde. shire 
at anneantion eale. Eaah of the four sons of 
Haraabandra Bose than acquired, in addition to 
hie ancestral share, 2 as. 4 gde. in Tauzi 
No. 93A, one fcurtb of I anna 13 gdf. 1 ka. 

1 kr. share, that is. an 8 gds. 1 ka. 1 kr, 
share in Taczi No. 93. The shares thus 
vested in B’nilal Bose (the third son of 
Hi.reoh&ndra Bore) in the two Tacz s men* 
tioued, pft'Sfd on hie death to his sen R±m* 
ohaedra B-*e, the preifeee‘-Bf»r*in*in!erest 
,,f >^r, firtt i^ven defendants in the pretent 
,i> -.-.ton. Wo row sutr.e to three tiuesfen 
•! by Rar-uhandra Boee, which are 


of vital importance in the determination of 
tup qaestnns ‘o c>ntrnver*v >n this suit 
Ou the 7th F;bMary ,90», R»mohardra 
o:ie excautei ia fsvmrof Ja^idiswar R.y 
tbu predesassor in i: .erest of the plaintiffs 
in the present I - ; g%' : oi, a mortgage-boDd 
to secure a loan of R, 5,999; tbe property 
hypothecated was deea.-ibed as his own 
share cf 2 as 4 -da. wbiab his father had 
po’sessel in T.,.z: No. 93" It will be 
observod that, al.lijugo the share inherited 
by the mortgage from his father was 
originally maladed io Taczi No. 9j( which 
comprised tho whole estate), at the date 
of the mortgage that Taczi hal been 
broksn up into two fragments, namely. 
Tauzi No. 93A (which was the separate 
aioiunt ani included the anaestral share 
of the mortgagor) and Taczi No. 93 (the 
rosidnary estate which irululed only the 
share of Rimahandra Bose). C)n-eqiently, 
if woat was intended to bo ai 'rrgaged was 
the anaestral 2 as. 4 gds. share of tbe 
mortgagor, the description thit it wie a 
ebare of “Taczi No. !3" (whiab, at the 
date of the transaction, had not the eame 
connotation ae it had prior to tbe opening 
of the separate ataonnt) might well lead to 
confasionindeed, as will presently appear, 
this has been the root of the present litigation. 

Tbe next document exeautel by Ram* 
abaudra B ise whiob deserves attention i 9 a 
conveyance dated the 1 itb April 1911, in 
fav er of B pin Krishna Ray, the eighth 
defendant in the present litigation. Tnis 
deed of abs late sale reoiles in foil the 
history of tho estate No. 93 and explains 
how the spparaie account T-tuzi No. 93A 
was curved 'hireont aud the recidaary es¬ 
tate Taozi No. 93 was brought into exist¬ 
ence. The doea-neot not only sets oat tbe 
successive et&ps whereby tbe vendor had 
aoqaired an in erest in both the Taczis,— 
in the former by right of ioheritaoae and 
in the latter by right of purahase,—bnt 
farther mentions that on the 20th April 
1868, a palni stttlemeit was taken by 
Bend il Boee (one of the represents vee of 
Haraabaudia Bom*, ine bolder of tho sepa¬ 
rate account Tauz No .31) in respect of 
1 am.a 1 gd. 1 ka. 1 kr, share out of 
• be 7 as. 4 gde. chore which constituted tbe 
i:,jidup.;-y estate; this leas;*, though taken 
in tho name of Beailal Boee, was appa* 
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rently for tbe benefit of himself and hie 
three brothers. The deed finally ree.tee 
two iocumbrauoea craated by the vendor, 
namely first, a simple mortgwe to Ja«a. 
dig war Kay of the i as 4 *■)*. ebare in- 
beriied b* him from hie father and com- 
pri^d ioTv ai No. ^ A, and goodly, a 
•ond tional mortgage dated 14th November 
1 90J in favour of J. F. Danean of Calaatta, 
with respeot to an 8 gds. 1 ka. 1 “ r * 
ehare of hi* Zomirdan interest and 5 gde. 

| ba \ kr. share of hie ratni interest j 
these, ae we have eeeo, were eomnrisel in 
tbe r6# : daary estate Taozi No. bo. lhe 
oonveya-.ee, after these recitals, prowls 
Boally to transfer to the pnroha=er, for a 
■jnaideration of Ri. l.UOO, the Zjmiadan 
right in 8 gds. 1 ka. 1 kr. sbaro of the 
original Taozi No. 9', dedusting the 2 as. 

4 gde. 9 hare out cf the 8 a9, lb gde, 

share of Taozi No. 93 a, and the pain- 
right in the 5 gds. 1 k*. 1 kr. share, to- 
gather with a 2 as. 17 gde. 2 ka. 2 kr. 
share in eertain resumed Chaakidari Chakran 
(service) lands. It ia plain from the elabo¬ 
rate reaitals in this doaument that the 
vendor did not keep baak from the pur¬ 
chaser any relevant information relating to 
the history of the title to the estate con- 
veyed by him, and the purahaser was 
apprised how the original Tanzi No. *3 
had bean broken up into separate account, 
Taozi No. 9-3 A, (whiab was cubjeot to the 
mortgage in favour of JagadUw&r R»y) and 
the residuary estate Taozi No 93 which 
was transferred in part to the purahaser, 
subject to tbe paint lease in favour of 
Benilal Bose and tbe mortgage in favour 
of Dauaan. 

The third doaument exeiuted by Ram- 
ahandra Bose which reqaires examination 
is a conveyance dated l^th Saptsmbor 
1911, in favour of Bipin Krishna Ray, the 
eighth defendant io this suit and the 
transferee under the conveyance dated 11th 
April 191), whose provisions we have just 
analysed. This second conveyance pur¬ 
ported to transfer the 2 as, 4 gds. share 
inherited by the vendor from his father 
and included in the separate aacount ro- 
eorded as Taozi No. 93A comprising the 
8 as, 16 gde, share originally held by 
Haraohandra Bose (the grandfather of the 
vendor) The consideration was etatod to 
bA Rs, 5,000 and the vendor declared that 


he had not encumbered the subject matter 
of the sale by mortgage or otherwise. 
This is remarkable in viow of the state¬ 
ment in the prev'ons conveyance of 

the 11th April 1911, that this ancestral 
share of 2 as. 4 gde. had been mortgaged 
with Jasadiewar Ray. We shall now pro¬ 
ceed to describe the succession of events 
wbiah have brought the contesting parties 
into Oonrt. 

On the 13th August 1939, the executors 

to thd estate of Jigc.dis.var Ray (who had 
taken tlv> mortgage of th G 7th February 
iuetitntod a suit against tbe 

mortgagor Ka’vaban^ra Bose to enforce 
the seoority. The original mortgage-bond 
was filed along with the plaint aDd in a 
schedule thereto the properties hypothe¬ 
cated were described as apoertaining to 
lot Srirampore “ bearing Taizi No. i-3, of 
the 16 as. share thereof defendant's own 
share ia 2 as. 4 gds. and the proportionate 
annual revenue R?. 412 for the Baid 

2 as. 4 gds. ehare is payable into 

the Oollectorate,” as tbe annual revenue 
of the said mahal is Rs. 2,972-1*10, 
payable into the Oollectorate of Hughli. 
The suit waa not defended, and on the 
16th December lb09,'the usual mortgage- 
decree was made, directing the sale of the 
mortgage properties-; the description copied 
from the mortgage deed and inserted in 
the schedule to the plaint was re-produced 
in the schedule to the denes. The decres- 
holders applied in due oourse for execu¬ 
tion of tbe mortgage-decree, the sale 
proclamation was issued and tbe bid of 
Rs 5.0J0 offered by the decree holders 
waa accepted on the 18th September 
1911. At that stage, the decrea-holdera 
appear to have discovered that the property 
sold had been described in the sale pro¬ 
clamation as Taozi No. S3 and they seem 
to have apprehended that this might lead 
to future dispute aa to what had astaally 
been sold. They did not accordingly de¬ 
posit the poundage fee and applied to the 
Court to re sell the mortgage property after 
a fresh Bale proclamation btul been duly 
published. Toe petition embodied the 
following prayer; 

“Bo it deela»et that the property which 
had been mortgaged by the judgment- 
debtor was a 2 as. 4 gde, share ot Tacai 
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No. 93 of the Oolleatorate of this District 
BDd the judgment-debtor having opened a 
eeperate aeoonnt, the said 2 as. 4 ads. 
share is now iaalnded within Tanzi No! 
93 A. For this, the above 2 as. 4 gds. 
shase of Taczi No. 93 A belonging to ths 
judgment debtor is liable to be sold by 
anation for the mortgage debt. The decree- 
holder pray that the sale proclamation 
to th at eff.at may be published.’’ Oi 

the 27th Oitober 1911 the judgment- 
debtor 1'dgeJ his objeation against the 
isnne of a fresh saU proclamation in an 
amended firm and urged tnat as T»zi 
No. 93A had been firmed, not after bnt 
before the mortgage, the proposed amend¬ 
ment wonld be aontra y to the terms of 
the mortgage-dearee wbioh was in exact 
eot.formity with the mortgage.deed, whereby 
the mortgagor had hypotoeiated, not hie 
interest in l'anzi No. 93 A bat only sash 
interest as he possessed at the time of'he 
transastion ia the residuary es ate Tanzi 
No. 93. Oo the 3rd February 1912 the 
matter aame np for considera’ion before 
the Gxeaution Court. Meanwhile, the 
mortgagor bad, as we have already seen, 
executed in favour of B:pin Krishna Riy 
the aonveyanae of 19th September 191; 
whiah purported to transfer to him the 
2 as. 4 gds. share of the vendor in 
Taczi No. 93A desaribad as free from eocum- 
branaes. Bjpin Krishna Ray aaairdingly 
intervened in the exeaution proceedings 
he aontended that his position sould not 
be prejndiaed by a summary order for 
amendment of the dearee and the sale 
proalamatioD, and alaimed the protection 
aaaorded to a bom file purahaeer for 
value without notiae. The Gxeaution Court 
held that the remedy of the dearee holders 
was to obtain a reati6aation of the mort¬ 
gage instrument and of the mortgage- 

dearee and that an amended eale proalams- 
tion aonld not be issued until euih recti- 
fiaation had been made. The resnlt was 
that on the 3rd February 1912 the 
Subordinate Judge dismissed the applies- 
tion for sale of 2 as. 4 gds. share in 

Tanzi No. 93 A on the basis of an amend¬ 
ed sale proalamation. Od the 27th Feb¬ 
ruary 1914 the exeautora to the estate 
of the mortgagee instituted the present 
to it for rectification of the mortgage 

dated 7(b February 1903, and for inci¬ 


dental reliefs. The first seven defendants 
were the representatives of the mortgagor, 
Rvnahandra Bose, who had died in the 
interval in the early part of the year 
l9’3, and the eighth defendant was Bepin 
Krishna Ray who had taken a aonveyanae 
from the mor'gigor on the 1 >th September, 
1911. The representatives of the mortgagor 
did not enter anpsarance and the alaim 
was sontes‘ed by the eighth defendant 
aline. The Datnre of the objstt ons raised 
by him are indieited in the issaes whiah 
were framed in the foil iwing terms; 

1 Is the en<t maintainable in its pre¬ 
sent form and have the plaintiffs any 
eauiecf a-tion for the Fui 1 . ? 

2 . is the nait within tirno F 

3. Is the suit bid for mispindarof pvties 
and canoes of aation as well a) non joinder 
of neeessary part) P 

4 Are tho plaintiffs estopped from assert¬ 
ing aoy lien on Taozi No. 93AP 

5. Wai the purchase by defendant No. 8 
bom Hie and for valuable aoueideration 
and are the plaintiff* estopped from qias- 
tioning the valility of his purcha-eP 

6. Was the mortgage of the 24th Magh 
1331 legally exsauted and for valasble 
eonsideration and was Tanzi No 93A 
mortgaged or intended to be mortgaged by the 
eaid deed, and was the defendant No. 8 
aware of the said mortgage P 

7. Has the plaintiffs’ lien been merged 
in the mortgage-deed and has the lien been 
extinguished by the sale in execution of 
that decree ? 

8. Can the plaintiffs get a dearee for 
rectification as prayed for P 

9. What relief, if any, are the plaintiffs 
entitled to P 

The Subordinate Judge who triad the 
case in the first instanae dismissed the 
sail as barred by limitation and did 
not express an opinion upon the merits. 
Uoon apoeal to this Court, Fletaher and 
Huda, JJ., held that as the question of 
limitation was not apparent on the faae 
of the reaord, the aasa should go to trial on 
all the ipsues that had been framed in 
the suit between the parties. The appeal 
was aaaordingly allowed and the ease was 
remanded for re sonsideration. The Sub¬ 
ordinate Judge has now held that the 
2 ae. 4 gds. share of Ramshandra 

Bose which at the date of the mortgage 
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tramadion was comprised in Taozi No. 
93A was really intended to be mort¬ 
gaged; and that the contesting defendant 
was not a bona fide purobaser of that 
share for valne withont notice. In this view, 
the Subordinate Judge has decreed the elaim 
in the following terme 

"it is declared that the 2 as. 4 gds. 
share in the Moozae Nij Serampur, Gangaram- 
bati and Habra iD lot Serampur eomprised in 
Tauzi No. 931 of the Hogbli Oolleetorate 
owned by the deceaaed Ramebandra Bose 
was iharged with the principal and interest 
on the mortgage-bond dated 24th Magh 
1309 and that the deeeription of the prop¬ 
erty in the bond was erroneous 
and tbe property really intended to be 
mortgaged by it was the eftid share in 
Taozi No. 931: tbe mortgage bond and tbe 
deeree in Snit No, 103 of 1909 be rectified 
accordingly." 

Tbe contesting defendant has on the 
present appeal assailed tbe decision of tbe 
Subordinate Jadge as erroneous both on the 
fatte and tbe law. On his behalf, we have 
been pressed to hold that there is no 
satisfactory evidence to show that wbat 
was intended to be hypothecated by the 
mortgagor and to be accepted as sesnrity 
by tbe mortgagee was the 2 as. 4 gds. 
share held by tbe borrower Ramahandra Bore 
in the separate aaeount Tauzi No. 931. It 
has further been urged in mpport of tbe 
appeal that, even if tbe alleged eontraet 
be established, tbe mortgags instrument 
eannot be reetified at this stage, after tbe 
■eeurity bad merged in tbe deeree, and tbe 
property bad passed into tbe hands of a 
stranger who alaimed to bold it as a 
bona fide purchaser for value without notiae. 
The principles to be borne in mind in tbe 
determination of the Questions thus raised 
are set out in seition 31 of the Speeifii Relief 
A«t: 

When, through fraud or a mutual mis¬ 
take of tbe parties, a contrast or other 
instrument in writing dues not truly express 
their intention, either party, or bis repre¬ 
sentative in-interest, may institute a suit 
to have the instrument reetified; and if tbe 
Court find it elearly proved that there has 
been fraud or mistake in framing tbe 
instrument, and aieartaia the real intention 
Of the parties in exaaating the same, the 
Wlpj 'in its discretion rectify the 


instrument so as to express that intention, so 
far as this aan be done without prejudice to 
rights acquired by third persons in good faith 
and for value.” 

Tbe first point for consideration ie, whe¬ 
ther, through a mutual mistake of tbe parties, 
tbe mortgage instiument in this case does 
not truly express their intention; in other 
words, tbe plaintiffs who seek tbe assistance 
of tbe Court for the rectification of tbe 
written instrument mnst dearly prove that 
there was a prior oomplete agreement which 
aoiording to tbe common intention was 
embodied in writing, bnt by reason of 
mistake in framing tbe writing, this did 
not express or give effeot to tbe agreement. 
As James, V, 0., tersely expressed tbe 
scbstance of the matter in Maeksneie v. 
Coulton (1) "Courts of Equity do not 
rectify contracts, they may and do rectify 
instruments purporting to have been made 
in pursuance of the tarns of contracts." 
To tbe same effect are tbe observations of 
Chelmsford, L. 0., in Voider v, Fouler (2): 
"The power which tbe Court possesses of 
re-forming written agreements where there 
has been an omission or insertion of stipu¬ 
lations oontrary to tbe intenrion of tbe 
parties and under a mutual mistake, is 
one which fcas been frequently and most 
usefully exeroiied. But it is also one which 
should bs used with extreme care and 
eaution. To substitute a new agreement 
for one which tbe parties have deliberately 
subforibed ought only to bs permitted upon 
evidence of a different intentron of tbe 
dearest and most satisfactory description, 
Lird Tburlow’s language is very atrongon 
this subject; he says, ‘the bvidence wbith 
goes t) prove that the words taken down 
in writing were contrary to the concurrent 
intention of all parties mnst be strong 

’.7? T.’ SMbum, 

Jdj. And this expression of Lord Thurlow 
is mentioned by Lord Eldon in Tounhend 
{Matiuu) y, btangroom (4) without disappro- 
bation. If however, Lord Thurlow used tbe 
word irrefragable’ in its ordinaly meaning, 
to describe evidence which cannot be refuted 

(1) (18«9>8Eq.»6*. 

M ( t ;> tl869 ' 4De0 ' 4 260, 45 B. E. 97,124 B 8. 

JJ784) l Bro. 0. 0. 888 at p S4fY28 w R 
B. 812. 180 ' 6 V ° 8 ' m at P .‘ m 81 1076,^ g 
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or overt bn cn, bis language would require 
soaie qualification; but it is probable tbat 
he only meant that the mistake most be 
proved by something more than the highest 
degree of probability, and that it mnst be 
sash as to leave no fair and reasonable 
doubt npon the mind that the deed does 
not embody the final intention of the parties. 
It is ol-ar that a person who seeks to 
restify a deed upon the eroind of mietake 
mnst be required to establish in the dearest 
and most satisfactory manner, that ths 
alleged intention to whioh he desires it to 
be made conformable oootioaed oonoarrsotly 
in the minds of all parties down to the 
time of its execution, and also mast bo able 
to shew exac.ly and preoisely tbe form to 
whish tbe deed ought to be brought. For 
there is a material difference between setting 
aside an instrument and Testifying it on the 
ground of mistake. In tbe latter oase, you can 
only ast upon the mutual and oooaurrent 
intention of all parties for whom tbe Court 
is virtually making a new written argee- 
ment.” The true position then is, tbat in 
every oase where restifisation is sought, it 
must olearly and satisfaotorily appear tbat 
the presise terms of the contrast had 
been orally agreed opon and that tbe 
writing afterwards signed failed to be, 
as it was intended, an execution of eush 
previous agreement, bat, on the contrary, 
expressed a diffirent contract. Tested from 
this point of view, tbe oaso for tbe plaintiffs 
is abundantly made out. In tbe fi.i-t plare, 
there is reliable oral evidenee of the 
negotiations antecedent to tbe execution of 
tbe mortgage instrument, whioh snows tbat 
what was intended to be offered and 
aosepted as security was tbe 2 as. 4 gds. 
ancestral share of tbe mortgagor in tbe 
original estate Taczi No. 93 whioh at the 
time of the mortgage was part of the 
separate account Taczi No. t3 A; oral 
evidence was plainly admissible for this 
purpose Balhishen Dai v. W. F. Legge (5), 
jitcraj Singhii v. Norwich Anurance Co. (ti). 
in tbe second plaoe, we have tbo admission 
of the mortgagor in the souveyanse 
exesuted by him on the 11th April 1911 
that he had mortgaged to Jagadiswar Roy 

(5) 22 A. lib fP. C.t: 4 C. W. N. 15 S; 2 Bom. L. 
U. 623 27 I. A. 5b; 7 Sar. P. C. J. 6)1; 9 Iud. Deo. 
(1.8)1'30. 

£ Eom. L. B. 853, 


the 2 a9. 4 gds. ehare obtained by 

him from bis father in Taozi No. 93A, 
In tbe third place, the 6uirounding ciroom 
stanses point to tbe same eonalusion. At 
the date of the mortgage, the mortgagor 
did not possess a 2 as 4 gds, share in what was 
then Taozi No 93, that is, tbe residuary 
estate To hold tbat, notwithstanding this 
oiroomstanoe, be professed to hypothecate 
a share in excess of what he owned in 
faat, would be to attribute to him a design 
to d-fraud the mortgagee; there is no 
indioation that he harboated sash inteotioo ; 
on the other band, the subsequent admission 
contained in tbe conveyance of tbe 11th 
April 191 l militates against a possible 
theory of fraud. Consequently, if we look 
at the surrounding cirsumitanses existing 
when tbe contract was entered into, the 
situation of the parties, the eubjest-matter 
of the contrast, the provisions and expres¬ 
sions of the instrument, and if, further, we 
call in aid tbe acts done nnder the instru¬ 
ment, and contemporaneous writiogs made 


latween the parties near or subscq .ent to 
he time when tbe deed was executed, 
re cannot but oome to tbe conclusion 
hat tbe evidense is dear and tonviooing 
bat the mortgage instrument does not 
orreotly describe tbe property which tbe 
jortgagor and mortgagee agreed should be 
iven and accepted as socuri y. Here then 
s an instance, not of mistake as to the 
denti'y of tbe property itself, but of a 
nbde'oriptinn of it in tbo writien instrument, 
'his is precisely the olass of sases where 
e-formation is decreed, provided the mis 
tt ke was mutual: Walden v. Hkinnir (7), 
\dami v- Eandenon (8), and examples are 
y no means rare where correction has 
e«n made in the description of the pre 
dses in deeds, mortgages, coov^yauce*. 
articularly mistakes in the number of 
he township, sectioo, lot, blocK, boundary 
ine, or street. That me mistake was 
untoal in this case cannot we th.ok be 
eriously disputed. Both part.es, as is 
mply clear on the evidence, hid the 
ommon intention that the 2 as. g s. 

pare of the mortgagor inherited by him 
rom hie father should be hypothecated, 
aharn at the time of the transaction, 


(1880) 101 U s. 577,25 Uw. Ed m 
(1897) 163 U. S. 673; Vi‘-aw. bd. 53*. 
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was included in Taczi No. 93A and not in 
Taczi No. 93. The writer of the deed, 
however, described it as included in Taczi 
No. 93. TLeie is no direst evidei.ee to 
show how this error was brought about, 
nor is it teteeeary to indulge in specula- 
tion on that point. The only question is, 
whether the mistake was mutual, that if, 
a mibtbke reciprocal and oommon to both 
partite; in other words, whether eaah 
alike laboured under the same miasoncep- 
tion in respect to the terms rf (he written 
instrument. To put the natter soDci-eiy, 
was there a lornmon intention different 
from the ezprested intention and a somtnon 
mistaken tupposition that it was rightly 
expreeied. The answer must be in the 
affirmative ; for* this, it is no t necessary to 
hold that a mutual mistake of the agents 
of the parties is always necessarily a 
mistake of the parties; but undoubtedly 
it would be in the case where the error 
was sommitted by a writer who acted as 
oommon agent of both parties in drafting 
the instrument. The eteense of the matter 
is that, mutuality 0 f miatake might arise 

from 1 . le,t ,hat the mistake was made 
by a writer who acted as mutual agent 
of both parties in redusing the oontrast to 
the form of a written instrument. Where 

J a Dm 4 , . at6,fil mistake, restifi.ation is 
refused on the ground that, if the Court 

ZZa .?; f r ‘ he to make it 

aeocrd with the intent of one party only 

hat^hA T 6 T- f Wh ° 6Verred and P«»Vf d 
tha he signed ,t as it was written, by 

"hen it exastly expressed ihe 

IS! !2 “. # . UB * r ? tcwl tho- other 

be 'J* 7 , g wheD 80 bUered woaId 

“Vi ar from ^pressing the agree- 
the Court “ 9 “ was before ' Md 

XtZL l baVe be ‘ n en « a « ed ^ 

Tf pL• d . be a MD 8 a *ar task for a Court 
tight to one party at ifa 0 upense of a 

flnih lonaid 01 r* r ° Rg 10 tb ° °' her ‘ No 

ariuea in 

or toe type D0W bef f 

is; o„ti.«< «• 

other party tho b '“P 08 " 3 * n P° n the 

Bi!ta k e ... ***•.£,? 


the mortgagor, his conduot might be deemed 
fraudulent, so that on establishment of 
fraud the mortgagee might claim restifnatiou 
mistake or no mistake. Consequently, 
where the defendant is shown to have 
been aware not ODly that the instrument 
did Dot express the real agreement but 
also that the plaiutiff was ignorant of tt.e 
dimrepanoy between the inurnment and the 
agreement, the case is alearly oue for 
re formation! Olork v. Q.tdwood («), Levity 
v. 8mith (10;, Corley v. ;tforj {Lon) ulj, 
Tuckir v. tienneit (.2). mere i, tt, aa no 
esoipe from the cooslusioD th*»c the sircum- 
etanses of the se»e before ns attract the 
operation of the rule that, in order to 
justify rectification there must ba proof of 
a common intention different from the 

... ., | a common mistak n 

supposition that the intention is rightly 

expressed in the instrument; it matters not by 
whom the actual oversight or error was made 
wlmh caused the expression to bs wrong. 

We bave OE.t lo .o n 8 ider. whether lb. 
Cottl should refuse to notify the mortage 
instrument on tbe ground that .nib 
Testification will prejud.se tbe right, 
acquired by a third pereon in good f.;, h 

BDd for value. Tbe Sobordinele Judge bas 

answered tb» guest,bn against tbe eighth 
defendant. In h„ view, , be pu „ bM * “ 

the mortgage property by the ..meeting 
defendant wee made neitter in gcod faith 
nor for value. The eridenae as to the say. 
ment of .ona,deration ba, busn pli.Jd 

g' r6 ( ° S , t° d i be of the Tb. 

ordinal. Judge b„ been eriti,i« d „„ , b , 

ob erved by Sir Wnnee j ^ 3 "" 
!»... human *« y, Bijcy ^ (il) 

61S| » K R UO Ch ' D ’ 8| 47 *"J. Ct -‘I 6 l 8 n,. T. 

( 0; < 18(10) is Ch. D. 635- 4 Q r t 
L. T. 240; 2rt W. K. n 7 fl. 5 ‘ 49 L * J - C1 »- SD9; 43 

(ll) (lh371 l He Q, i J, 23 F. ofl r » m 

£ ,K ' 12 ‘ 5i 5 «• “■ «“ B 3 
T (121 (I86>t.n Oh, D. t,,, l . J . 0h . Wi68t 

(I3M0 Ini. Oae. 242i I P t \xr 
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and by Lord Shaw in Muhammad Mahbub 
AH Khan v. Bhir:t Indu (11), tue decision 
of tbs Conn should rest, not npon suspicion 
bnt npon legal grounds established by leral 
testimony; this follows tbe earlier dtrta 
of Lord Westbnry in Steemanchunder Deg 
v. Oopaulchunder Ohuc erbutty (id) and Lird 
Hobbonse in Uman Panhai v. Qandharp 
Singh (16). There is considerable forse in 
this sontention. The evidence of payment 
of sonsideration by absque on the Chartered 
Bank eannot be brushed aside, and there 
is no solid foundation laid in the evidense 
to support the hypothesis that the pnrehaser 
received baok the money from the vendor. 
If that theory bad been satisfastorily made 
out, there would be do real transfer at 
all- the transaction oould then have been 
branded as 6etitious, brought aboot by 
conspiracy between the vendor and the 
purchaser with a view to throw an offective 
obstacle in the way of the mortgagee. 
But the evidence does not prove conclu¬ 
sively that the sale was colourable, although 
tbe genuineness of the transfer is undoubt¬ 
edly open to grave suspicion. It is need¬ 
less however, to discuss further, whether 
the transfer was for value, because there 
is no room for serious controversy that 
the purchase cannot be deemed to have 
baen made in good faith. There is no 
satisfactory evideDoe that the eighth defend 
ftQ t made tbe usual enquiries at the time of 
bis alleged purchase. We have, further, the 
significant fact that the conveyance which 
be bat taken fiv« months earlier on the 
lltb April 1911 actually obtained a 
recital that this ancestral share of Rama- 
chandra Bose bad been mortgaged to 
Jagadiswir Ray- D.rect evidenos . is not 
available to prove that be remembered 
this recital when he tuok the second con- 
veyatioe on the 19ch September 1911. 
If there bad been such evidence, the proof 
of knowledge would have been at Iei*t as 
effective as notice and would thus have bsen 


(14) 53 Ind. Cas, 54; (1919) M. W. N. 607(23 

G - ( ^ N 7 , w!a.- C 1 o'(P. C.h 11 W.!. A, 2°« 2 Sar, 
p 0 J 216, I Sutli. P. C. J. 651; 20 E ft. 11- 
(IrtJ'lGC. 20 ,P.C.); 14I.A. 1*7.11 Ind ^ur. 
474 5 Su,r. P. 0. J. 71; Bahqoo A Jackson 8 P„ 0. 
Nc. 9s,• 7 Ind. Dec. (N. e.)6t-9. 


completely destructive of tbe plea of purchase 
in good faith. The conception of notice 
was introduced into law and tbe rules 
concerning it were established, from con¬ 
siderations of polioy and expediency based 
npoD the oommoD experience of mankind. 
Notice, even when actual, is not necessarily 
equivalent to knowledge; but the same 
effects must be attributed to it which 
would naturally fliw from knowledge. It is 
treated as a representative of, or substitute 
for, actual knowledge, and i«, therefore, in 
its essential nature inferior to knowledge. 
It necessarily follows that whenever a 
party b&s obtained a full knowledge, 
although Dot in accordance with the rules 
whioh define tbe nature of notioe and 
regulate tbe mode of its being given and 
received, there is no longer any need of 
invoking the legal conception of notice; 
the rules concerning it do loger apply; tbe 
very fact for which it is intended as a 
substitute has been more accurately accomp¬ 
lished io another manner. To seen up in 
ODe statement, if tbe party ha9 id aoy way 
obtained the full knowledge, tboie same 
results must necessarily and even in a 
higher degree, be attributed to it—the very 
substanoe itself—which are, from motives 
of general policy, attributed to notioe a9 
its representative and substitute. But it 
is not necessary in the present case to 
establish that the contesting defendant 
had aotual knowledge of the existence of 
the mortgage, for it is plain that the recital in 
the conveyance accepted by him on the llth 
April lall did in law constitute constructive 
notice. I am not unmindful that the con- 
veyance of tbe llth April l9ll related to 
a share of Taozi No. 93 whereas the convey- 
aDoa of tbe 19th September l9ll waa in 
respect of a share of Tac.zi No. 93A The 
two Taczie, however, were not essentially dis¬ 
tinct properties within the meaning of the 
well known principle enunciated by Lord 
Redesdale in Hamilton v. Route (17) and 
quoted with approval by Smith, M, R, in 
Treisilian v. Oaniffe (18): "If a man purchases 
an estate under a deed, which happens to re¬ 
late also to other lands not comprised in that 
purchase, and afterwards purchases tbe other 


(17) (1604) 2Sch. A Lef 315 
(18; (1856) 4 lr. Ch. fi. 3?9. 
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lands to wbiah an apparent title is made, in¬ 
dependent of that deed ; the former no‘i«e of 
the deed will not of itself affest him in the 
seiond transaation ; for he was not bound to 
sarry in his resollestion those parts of a 
deed whish had no relation to the partisalar 
purchase he was then aboat, nor to 
take notiee of more of the deed 
than aSaited his then pnrsbass. ” The 
prinsiple in essenoa is that notise to a 
purchaser by his title papers in one transla¬ 
tion will not be notise to him in ao iadepeod- 
ent subsequent transaetioo, in whieh the 
instrnments containing the reeitals are not 
neeeasary to his title ; but that he ie charged 
sonatrustively with notiee, merely of that 
whish affects the pnrehase of the property 
in the abain of title of whieh the paper 
forms a nesBssary link. Consequently 
where one is pnrahasing a partisalar piess 
of real estate, and his title-deeds resite a 
sharge npon, or equitable interest in, another 
piese m favour of a third party, sash 
rentals wonld not affest him with notise 
of sash sharge or interest, in the event of 
subsequent purchase from tht holder of the 
legal title to the other property. fl e j, 
not presumed to sarry the knowledge thos 
imputed to him in the first transaction in 

hi! UD S! tbe a890Dd P^shase has 
been effeoted. The reason and limits of this 
rule werelnsidly pat by Roger,. J, j D Bogga v< 

Varner (19), when he was asked to receive 

ia the m « p»p«« t 0 a 

p,e ” df Property from that in 
euit with a view to sharge a puribaser with 

.notice of any antesedent unregistered i D8 trn 

ment or ao equitable interest: ‘'Toe evi 
.dense wopld l ea d to dangerone sonseqnen.es 
for it is impossible for any one to ,«!!!’ 
lest the reiiala in deeds under whieh hn m 
•laim. Let this be held to hi 1 A *5? 

and eompetent to affest a anhsnr. d “ IB8lbl8 

•baser with notise, it would followthat no 

; t‘r d andOT * h * h 

distingniibableand is not affesTed* 8 
•onsiderations. Under th* r by tbese 

b»4id, ib. sop.rato zz k ::i 




(W) (1849) fl Wft , k 8ojl 47s< . 

23 


the residaary esta‘e continue ultimately 
liable to the Sia e for the entire revenne, 
and in sertain apesiSad sontingensies the 
eotira estate is liable to be exposed for sale 
by the Revenue Authorities for the realisation 
of arrears. Consequently, in order to trase 
the history of either fragment of the estate, 
an examination of the antesedent dealings, 
in respest of both would be undertaken 
by the prudent investor. Thus, 
under oridinary sirsomstanses, know¬ 
ledge asquired “ in sourae of transastions 
with regard to either fragment of the estate 
may well be deemed a9 asquired in sourse of 
tran«aotion9with regard to tbe same property" 
or " in the investigation of the same sbain 
of title. " The sonslnsion thus appears 
inevitable that the contesting defendant is 
not entitled to the protestion extended to a 
pushaser in good faith and for value. 

Finally, it has been urged, as a last resort 
on behalf of tbe contesting defendant, that 
even thoagh it should be slearly established 
that through the mutual mistakeof the parties 
to the mortgagesontrast, the instrument 
in writing did not truly express their real 
intentioo, the Court sannof, at any rate the 
Court should not, in its discretion, reitify 
the mortgage-deed, inasmueh as a desree 
has already been made thereon by a sompetent 
Court. Sueh desree, it has been argued, has 
extinguished the mortgage-sesurity, and re- 
formation at this stage would in essence be 
Testification of the desree of one Court by an* 
other, contrary to well established principles. 
In support of this agrument, reference has 
been made to the decisions of the Jadi^ial 
Committee in Bet Rim v. Shidi Ram (20) 
and UatruMal v. Durgi Kununr (21), and 
of this Court in <aiho Miner v. Qolab Singh 
Ui),Jogeswar Athi y.- Ganga Bieinu (43) 
Chini Mea v. Alima Banu (2i), b honda Singh 
v. Dowlat Boy (25) and &utad\ai y, Bram 

(3°i 45 Ind. Cae. 718; 6 P. L. W. X8: 16 A. L J 
35 H. U J. I; 2fc M. U. T 9»;2S C.‘L J lW 
(19t8# U. W. N.GIS; v 0 Bom, L. R ,79Si 22 0 V N 

Wro?" k w 650; 12 ** 

(2li 65 Ind. Cas; fl89 ; (1920) M. W N 3SS, is i 
/ L P 'rWo L - 4l6i l 1 w! 529; 4 U P l ft 
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3^47 I. A. 7!. 27 M. L. T. 3I 9; 26 0. W.'N 897 

(22) 3 0. W. N. 376. 

(23) 8 0. W. N. 473. 
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Mohan (26). Not one of these decisions, it 
has been conceded, is direotly in point, and 
the events which led ap to the 

litigation in eash of these oases bear no 
analogy to those antecedent to the present 
enit; but an attempt has been made to invoke 
the aid of the general principles whish, it is 
said, may fairly be extracted from the oases 
mentioned. In Ett Ram v. Shadi Ram 
(20) Vissonnt Haldane observed that the 
effect of a decree made under eeotion 89 
of the Transfer of Property Act for the 
sale of mortgage property ie to sub- 

stitnte tbe right of 6ale thereby sonferred 
npon tbe mortgagee for his rights under tbe 
mortgage which are thereapon extingaisbed. 
This principle which was also recognised in 
Matru Mai v. Durga Kunwar (21) dearly dees 
not touch the qnestion before up, namely, tbe 
competence of a Coart to direct rectification 
of a mortgage instrument when tbe elements 
specified in seition 31 of the Specific Relief 
Act have been established. No doubt, when 
snob rectification bas been made by order of 
Court, what tbe effect thereof may be on tbe 
decree previously made is a question which 
we shall presently have to consider. In 
Sadfto Mum v. Qulab Singh (22) it was ruled 
that tbe only ways in which a decree may be 
set aside by a party thereto are by appeal, 
by proceedings under section 108, Civil Pro 
cedure Code (1582), and similar sections, and 
by application for review ; if the decree is not 
tainted by fraud, no suit lies to set it aside. 
In that case, an amendment bad been made 
in tbe pleadings without notice to a party 
who bad not entered appearance in tbe suit, 
and a decree was ultimately made in accord¬ 
ance with tbe amended pleading. Tba absent 
defendant thereupon instituted a suit to set 
aside the decree on the ground that as be 
had not been served with notice of tbe appli- 
tion for amendment of the plaint, he was not 
bound by the decree and was entitled to treat 
it as not affecting his rights. Trevelyan and 
Beverley, JJ., held that as no attempt had 
been made to set aside the decree as provided 
by law, the suit could not bs maintained. 
In Jogeuear Atha v. Oanga Biihnu (23) 
it was held that a suit lies in a Civil Court 
to rectify a mistake in a deoree. it appears 
that in a previous mortgage suit, a property 


which was correctly desoribed in tbe plaint 
as properly No. 4 was by mistake described 
as property No. 3 in the written statement. 
This property was ultimately released as 
not liable to be foreclosed, but was 
described as property No. 3 in the judg* 
ment, and the error was reproduced in the 
decree. A suit was thereupon instituted for 
rectification of tbe error. The Subordinate 
Judge dismissed the suit. On appeal to 
this Court Mitra, J., was pressed to follow the 
rule recognised in Ainsieorth v. Wilding (27) 
and to hold that tbe suit could be maintained 
for rectification of the error. This contention 
was overruled, On appeal under the Letters 
Patent, Maclean, C. J., (Pargiter, J., concur- 
ring) reveraed this decision and held that the 
suit lay to rectify the mistake in the deoree. 
The Chief Justioe pointed out that the suit 
was of a civil nature within tbe meaning of 
section 11, Civil Procedure Code (1882) and 
was cognizable by a Civil Court, as there 
was no enactment in force to bar the suit, In 
Chand J lea v. Aiima Bunu (24) Chose and 
Pargi'er, JJ., referred to the decisions in 
Sadho Miner v, Qulab Singh (22) and Jogetmr 
Atha v. Oanga Biihnu (23), and held that it 
could not be broadly laid down that any error 
in a decree may be challenged by a separate 
suit. There a decree for ejectment had been 
made in a suit for rent, though there was no 
prayer for ejectment in the plaint. The 
defendant applied for review of judgment, 
but was unsuccessful. He then instituted a 
suit to set aside tbe decree. The Court held 
that, in these circumstances, a separate su t 
was not maintainable to set aside a decree 
not tainted by fraud, obtained in the presence 
of both parties and apparently conclusive 
between them. la Bhonda Singh v. Doielat 
Bov (25). Brett and Carnduff, JJ., referred 
to the earlier cases just analysed and held 
that a sail «as not maintainable in a ° IV, J 
Court for amending the judgment and. d me 
previously passed in a suit between the earns 
parties by another Civil Court of competent 
jurisdiction, on the ground that a mistake 
bad been made by the Judge m hu jadgmer,* 

m (.696) 1 Cb. «s, 05 L. I. <»■. « L ' T ' 

I93i 44 W. R- 540. 
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decree on the ground that the Judge had 
committed an error; in eapport of this view, 
reference was made to the remarks of the 
Judicial Committee in .Sri Qopal v. Pirthi 
Singh ( 28 ). In Kutolhaj v. Br.ia 
Mohan (26) Jenkins, 0. J., held that though 
a deoree tan be set aside by suit on proof of 
fraud of the required eharaiter, a suit does 
not lie to set aside a deoree in a previous suit 
on the ground that the Jadge in passing that 
deoree had made a mistake. The deoision in 
Jogawar Atha v, Qanga Bishnu (23) 
was distinguished : it was also explained that 
the oase of Ainsworth v. Wilding (27) was an 
instance of a oonsent*deoree and oonsequently 
belong to the olass of deoisions typified by 
HudientM Banking Co. v. Lister (29) 
and Mtiding v. Saundenon (30). These oaees 
show that an order made in an aotion by 
oonsent and based upon and intended to 
•arry out an agreement tome to between 
the parties, «aa be 6et aside on any ground 
(an.h as mistake) on wbiab an agreement 
in the terms of the order eoald be tel 
aside. Bat these tases do not show that 
a dearee after aontest oan be eet aside or 
ratified in a fresh suit on the ground that 
the Judge wa. mistaken though hia deiree 
aeaurateljr expressed his intention: Pretlon 

, 31) - JenkiD9 ' 0 . J., 
added that if the alleged mistake of a 

Judge ,s to furnish a disappointed litigant 

with a fresh starting point for keeping 

hia opponent ,o Court, then his misfortune 

would be gravely m.reased to the publi. 

detriment. These prinaiples are .learly 

W He« fh ,a869 .?* th6 typ8 D0W b0fore 
ns. Here the question of fundamental 

ittr T d , ° fal1 le,hni «lities, is, 

whether the mutual mistake of the parties 
0 the mortgage transaction manifested in 

idiZ ^ ^ Whi,h hfta extended '*<> 

judnia! proceedings, automatioally as it 
were, without mistske on the part of the 

ife, " ■ t,U ,ftp&ble ot rectification. On 
prinuple, the answer shonld .learly be in 


■ Kit, ti {?. ? °'*• 1 

nttfSWS!-£!s fc , ‘ l, ‘ 0h ' 188112 *■ 


the affirmative, for, as Neville, J., observed 
in Tkompion v. Hickman (32), to grant relief 
by way of rectification where the error has 
.rent into one doinment and refuse it where 
it is erob>died io two, is in.onsistent with 
equitable prinaiples, for equity regards the 
substaD.e rather than the form of a transac¬ 
tion. There is no substantial reason for 
iostanae, why we should not hold that 
where the same mutual mistake has been 
repeated in eaah one of a ahain of convey* 
antes, under suth siraumstanses as to 
entitle any one of the purchasers to a 
reformation as against bis immediate ven- 
dor, equity may work bask through all, 
and entitle the last purahaser to a re* 
formation against the original grantor. 
Similarly, it may be held as a general 
rule that if there is a mutual mistake in 
a mortgage in the desaription of property 
and the same mistake is reproduaed in 
the dearee, equity may go baak to the 
original transaction and re-form both the 
mortgage and the deoree eo as to make 
them .onform to the intention of the 
parties aonoerned; and this view was aatu* 
ally adopted in Balaprciad v. Eanoo (33), 
We do not overlook, however, that if the 
dearee has been executed and title has 
passed to a purahaser, fresh considerations 
may arise and questions of some nieety 
whish require examination ' from a new 
standpoint may prerent themselves for 
solution. It may be contended, for instance, 
in suoh a case where the purchaser did not 
intend to buy land other than that describ* 
ed erroneously in the mortgage; that it 
would not be fair to restify the sale- 
certificate. In sush a oontingensy, com¬ 
prehensive relief by re-formation of the 
description running through all the papers 
in the judicial proceeding may well have 
to be refused, the proper rourse for the 
party aggrieved may be to obtain re-form* 
ation of the mortgage and to institute 
new proieedings for the enforcement of the 
rectified instrument. Oases of this descrip, 
tion may give rise to questions of great 
complexity and have led to a marked 
divergence of judicial opinion in the Courts 


“l.“ su."' 16L ' 0h ' 251 > 
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of the United States, p.s is amply indicated 
by the Doles to the decisions in ft^vart v. 
Wilti n (34*. T>; V.ait v. Jor.es (35), Fisher 
v. Villamil (36), It ie cot Decenary, how¬ 
ever, for oar prefect rorpcse to at'errpt 
an exhaustive formulation of the prin¬ 
ciples whiah may have to be invoked 
when the mutnal mistake has been re- 
pordased from the mortgage-deed into 
the mortgage dearee and thereafter into 
the certificate granted cn the consequent 
pablio sale. The aase before as ie fairly 
simple; the parties havo not yet reaahed 
beyond the stage of tho mortgage-decree 
acd the commencement of exeontion pro¬ 
ceedings thereon. We are thus not sailed 
npon to restify the sale-certificate granted 
to a porabaeer; and it eannct be arged 
that a dearee granting each drastic relief 
as rectification of the sale eertifioate 
woold invest the porabaeer with title to 
property whiah was :.6ver advertised, 
offered fcr sale, or sold to him, acd which 
might have been purchased by others at 
a higher figure, bad it been ecrreetly des¬ 
cribed in the sale prcalamatior. We aie 
consequently of opinion that the mortgage- 
instrument should be rectified and thatcn 
the baste thereof similar rectification should 
be made in the pleadings in the mortgage- 
suit, in the mortgage decree acd in the 
proceedings for execution thereof, which 
were suspended as a result cf the 
order of the 3rd February 1912 aod will 
now stand revived and after amendment 
will be oontinued in aarordaDae with law: 
Ci. Shaihh Kamaruddin Ahmad v. Jauch.r 
Lai (37), Bameshvar Singh [Mahnraia if 
Darbhanga] v. Bo-neshvar Singh (.8/, 
As the contesting defendant has purchased 
the mortgage property during the pendency 
of the exaution prcaeediDge, be will be 
bound thereby, for in the cote of a mort- 
gage-suit the lit rn.dens dcee Dot termi¬ 
nate till the eeaurity has been realised for the 
satisfaction of the jcdgmeot-debt' Sur,iram 

(34) (1904) 141 Ala. 405: 99 Am. St Bep. 33. 

(Sul (1902) 2*9 III. i)9; 11 Ann. < ns. !rOz. 

(£6) U 911) 62 Fla. 472; 29 Ann. Cn*. 1C03; 13 L. 


B. A. ix. t.) SO. 

(37) 32 I. A. 102; 27 A. 331; 1 C. F.. J. 381; 2 A. L. 
I 307- 9 c. W. N. tO'i 16 M. L. J. 258; 7 Com L K. 
43?;«'sar. P. 0 J.SlOiP.C.l. 

( 38 ; 69 1ml Can. 631; 48 1. A. 17: S3 C. L. J. I CDs 
1 I' L 1 731 19 A. L. J. 20; 40 M. L. J. 1; * 19i 1 j 
M w.N. 21; 26 C. W. N. 367: 13 L W. 646; o P. L. 
j, 1 <U| w flea. fl* A- 721i SO il. L. T. 169 (P- C.J. 


Ma'tsari v. Rurh.>nmJen 'esad ! 39), Panotnm 
N-rain v. Chheda L l (40), Faig t Husain 
Khan v. ilunshi frag Narain (41), Lake Nath 
Sihu v. Achutananda T)'is( 42). The appel* 
laDt oannr.t have aoy legitimate grievance 
agaiost the appl ciiion of the doctrine of 
Its pendens beoause tbe priooipls of the deci¬ 
sion iD Lake Nath Sahu v. Achutananda Dots 
(42), namely, that misdescription of property 
involved in a litigation is sufficient to render 
the doctrine of Us pendens inapplicable cannot 
be iovoked by a person who hi9 either know- 
ledge or notice of the true state of things 
(Bennet on Lis Pendens, pages 154 x5t)). 

Toe conclusion follows that tbe decree 
made by the Subordinate Judge is sub¬ 
stantially correct and this appeal must be 
dismissed with costs. 

Bockund, J.—I agree and bave nothing to 
add. 

I.\ N. <t J. P. «i N. H. 

Appeal dismissed. 


(39) 2 0. L. J. 2SP. 

(40) 29 A. 76; 3 A. L. J. 675; A. W. N. (1906 i 281. 

(41) >4 I. A. 102; 29 A. 339; 6 O. L. J. 56?; 9 Bom. 
L. B. 656; il C. IV. N. £61; 4 A. L. J. 344; 17 M. L. 
J. 263 (P. r..). 

(42) 2 Iuti. Cas. 65; 15 C. L. J. 391. 
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not limited to absolute trailers of tbo esttio 
interest cl tie licensee. 
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Seiond appeal against the decree of the 
Ooart of the Temporary Subordinate J^dge, 
Vizagapatam, in Appeal Soit No. 135 of 
1919 {Appeal Sait No. 341 of 1918 on 

the file cf the District Ooart), preferred 
against a deoree of the Court of the Additional 
District Maosif, Vizagipatam, in Original 
Suit No. 253 cf 1917. 

Mr. Y. Surpanxrai/O'io, for the Appellant. 

Mr. O.Madhvan Nair, Government Pleader, 
and Mr. B. Sttuaniravim, for the Be* 
spondente, 

JUDGMENT.—We are of opinion that 
section 11 of the Salt Act applies to 
transfers by way tf mortgage! and is not 
limited to absolute transfers. Toe word 
transfer 1 is general, and there is nothing 
in the section to limit it to absolute 
transfers of tbe entire ioterost of tbe 
licensee. The fast tba s , as between the 
licensee and his transferees, section 12 
protects the interests of a person who 
may have an interest io or lien upon cash 
license or salt works does not affeot the 
quection as to the position between tbe 
transferees and the Commissioner, 

The rales under the Salt Act framed under 
section 11 prohibit the licensee, on pain 
of termination of tbe lease, from assigning, 
underletting or parting with possession 
without the permission of the Commissioner; 
and the licenses ro itain these terms. The 
whole policy of the Ait is to give the 
Commissioner control as to tbe person who is 
to acquire an interest. 

We are of opinion that the mortgage of 
the salt-pan without the leave of the 
Oommiesioner is of no effect agaioct him, 
and that the suit was rightly dismiised 
so far as he is concerned. 

The second apoeal fail< and is dismissed 
with costs of the first respondent, 

M * ° - p * Appeal dumisitl. 
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CALCUTTA HIGH COURT. 

Appul fro* Original Diomi 
No 31 or 19 9. 

Deietnber 8, 1920. 

Present: —Justios Sir N. B. Ohattsrjea, Kf.,, 
and Mr. Justice Newbould. 

Maharajadhira Sin BE JOY 
CHAND MOHATAP 
BAHADUR—Uefindant No. 1— 
Appellant 
versus 

KRISHNAOHANDRA MUKHE1JEE 
and others—Plaintiff j — 
Rncpocdestj. 

Oliuiikida i chakfau faW— —Tr,i infer 

I,i /.emindur— Right of putnidar to hold find subject 
to piymint of additional s vh' f-» Zemindar 

—Pntui coni met containing no cexecvalhn. 

Whore iu o. putni coutwet there is no reservation 
with regard to the chou\ida-i chakrai, land’, they, 
in resumption and transfer to the :emindar uuder 
the p-ovisions of Act VI B C of 1N70, are included 
in tho putni, and the putnidar is entitled to hold them 
subjoct to the payment of some rent to the zemindir 
in addition to tho amount payable to the chnnhi. 
dari fund [p. 3o'd, col. 2.] 

Appeal against a decree of the Sab* 
ordinate Judge, Third Court, Midnapar, 
dated the 30th Septembor 1916. 

Bibua Bepin Be\ari Ohote and Saraf Ktrnar 
Milter, for the Appellant. 

Bibos Safroena.fi flop and Peiry Mdhvt 
Chit!er;ee, for the Rispondents. 

JUDGMENT.—This appeal arises out of a- 
euit brought by the plaintiffs, who are the- 
pulnidirs of Lot Jamitta under tbe defendant 
No. 1, for recovery of certain chaukidari 
chakran lands on the ground that the lands 
are icoluded in their putni. 

The lands were transferred on the ICkh 
Marsh 1915 to the defendant No, 1 (under 
tbe piovisions of Aet VI of lft70, B. 0.) who, 
it appears, settled the 6ame with the other 
defendants and kabuliyats were taken from 
come of them after the imtitution of the 
■uit. Thedefenoe was that tbe -plaintiff* 
were not entitled to these lands and that, at 
any rate, they were bound to take fresh 
settlement and pc y additional rent for the 
lands, 

The Court below hai held that the land* 
were inolnded in the putni, and that the 
plaintiffs were entitled to get possession of 
the lands without payment of any additional 
rent. In tba result, the suit was decreed, thy 
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dtfttdBDfs being ordered to fay mesne pro¬ 
fits for a period of three years prior to tbe 
suit. 

Tbe defendant No. 1 bas appealed to this 
Court. 

Tbe first question for consideration ip, wbe* 
tber, nnder tbe terms cf tbe contraot between 
tbe partier, tbe plaintiffs are entitled to these 
chaukidari ehakran lands. 

Tbe pttni kaluliyat bas been placed before 
re. It appears tberefrcm that Lot Jamilta 
■onsisting of 16 Monzas was let ont in putni, 
and that there was no reservation with re¬ 
gard to chaukidari ehakran lands. 

It issontended, however, on behalf of tbe 
appellant that it is not stated in tbe kabuli- 
vat that all the lands of tbe Monzah were let 
ont in putni. Bot, as mentioned above, it is 
stated that tbe 16 Monzas of Lot Jamitta 
were granted in putni It sorely means that 
tbe whole of tbe Zemindar's interest in tbe 
Lot was granted in putni with the exceptions 
mentioned in the dcsnment, and tbe only 
exseptions in the doooment, were with regard 
to "tank excavations and tbe rent of tbe 
lands, wbish had by any tanad been granted 
by tbe Zemindar to other persons and with 
regard to gardens, Havelis and lands wbioh 
were held by tbe estate in khai possession in 
tbe Lot.” It appears, therefore, that all tbe 
lands in tbe Monzas cf tbe Lot, excepting 
those specially menn'cned, pasted to tbe 
putnidar and included the chaukidari cha-ran 
landp. 

The learned Subordinate Judge was wrorg 
in relyirg upon a passage in tbe kabuliy t, 
namely, " I shall every year separately pay 
tbe sum demanded after resumption at the 
Sadar of the chahran lands of the Tbana 
under tbe Tahsil of the Zdlab” in 
holding that chaukidari chakron lands 
were inclcded in the putni. Ibat patsage 
evidently refers to 1 hanadari lands and bas 
nothing to do with tbe chaukidari ehakran 
lands. The only matter referred to in respect 
of tbe chaukidari ehakran lands is contained 
in tbe passage whioh runs as follows: I shall 
appoint and dismiss tbe chaukidari and other 
persons employed on Police duties in your 
Bakehi Department whenever any 6ueb 
person bas to be appointed or dismissed and 
the Sarear shall have ro concern with the 
matter,” That shows that the putnidar was 
i • (I s r gl t of nominating and dismissing 
tbe <;.• dv t red that there was no 


reservation of tbe chaukidari ehakran lands 
in the contract creating tbe putni, and bavirg 
regard to all tbe terms of tbe lease, we scree 
with tbe learned Subordinate .lodge in bolding 
that tbe chaukidari ehakran laode were includ¬ 
ed in tbe putni. 

Tbe Dext question is, whether tbe plaintiffs, 
tbe putnidars, are entitled to bave tbe lands 
only on payment of tbe assessment payable to 
tbe chaukidari fund, or are liable to pay some 
additional reDt on aosount of tbe land to the 
Zemindar. Tbe question no doubt should 
be decided having regard to tbe terms of 
tbe contract in each case. In tbe present 
case tbe contract does not deal with the 
question 

The question bas been raised and dealt with 
in a large number of case*’. In 'he earliest 
reported case on the inint mV, B»ri tiaroin 
Motumdcrv. Mukund Lai Mundal «1), it waa 
held that tbe putnidar was hound to pay to 
tbe Zemiudar 6nch rent for these lards as 
•orrespondent to the proportion between tbe 
gross collections and tbe putni rent formerly 
payable by him. It wee so held on tbe 
ground that tbe sontrast between tbe 
parties that is tbe putm lease did not contain 
any stipulation as to tbe rent payable for 
tbe ehakran lands to tbe Zsmindar. Although, 
as stated above, tbe question is one which 
must be determined upon tbe contract 
between tbe parties, the Conits bave acted 
upon tbe prirciple laid down id the case of 
Ban Naroin Mctumdar v, liukud Lai Hun- 
dal (1) except so far as we can fee in two 
oases vie., one—tbe case of Eati baont Ehoda 
v. Ram Jadu Ley (2) ard another unreprrt- 
ed case which will be referred to later. In 
tbe first case tbe putnidar was held entitled 
to possession of tbe ehakran lands without 
payment of any additional rent. The jodg. 
meDt of the learned Judges who decided 
tbe case, however, preoeded upon different 
grouods. Mr. Justice Rampini was of opinion 
that tbe case of Bari Rarain Mozumdar v. 
Mukund Lai Mundal (1) did Dot lay 
d< wn any general prinsiple, that the 
Zemindar in that sase was in tbe enjoyment 
of tbe servioes of the chaukidari and that it 
was admitted that by tbe assessment of the 
chaukidari lands the huetbood of the putni 


(1) 4 C. W. N. 814. „ „ 

(2) 34 C. 109; 6 0. L. J. 83; 11 C. W. N. 201. 
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bad increased. Mookerjee, J., observed: H 
there were materials on the record aorrea- 
ponding to what were furnished by the 
partiei in the tase of Hari Narain iforuwicJar 
v. Mukund Lai Mundal (1), it might have been 
necessary to consider whether the putnidan 
were bound to pay the Zemindaraoy addi* 
tional rentfor there lands,” and that the prin¬ 
ciple wbiah determines whether additional 
rent is payable or not was indicated in tbe 
•aee of Hari Dai Qoiwami v. ftiitarini Gupta 

(3) . Tbe deaision of tbe question must 
ultimately depend upon the mode in which 
the rent was assessed at the inception of 
tbe pulnt. If at tbe time of suah assessment, 
tbe profits of all the land inaluding chakran 
lands were fully taken into aeeonnt, the 
Zemindar would dearly have no right to 
alaim any rent in addition to theputnt rent. ” 
Mookerjee, J., in a later ease held that if there 
is no indication in the aontraat between the 
parties that at tbe time of inception of tbe 
grant, the putni rent was assessed on tbe basis 
of the asset’s of all tbe lands situated within 
the ambit of the putni inclusive of tbe 
eftaulH'dan chakran lands, the pufnidar should 
be made liable to pay some additional reDt 
to the Zemindar on account of these lands, 
[Sec Khondkar Mehdi Ho'iein v. TJmts Chandra 

(4) .] 

A similar view was taken in Qopendra 
Chandra Mitter v. Taraprauana Mu^er ee 

(5) and Bakhal Dai v. Madab Chandra 
16'. 

It may no doubt be said that where tbe 
pufnidar is in enjoyment of tbe service 
of tbe ehaukidar, be alone should get 
the benefit of tbe lands when they are 
enfranchised because he alone loses the 
services. But it ie pointed out by their 
Lordships of the Judicial Committee in 
fianjit Singh Bahadur v. Maharuj Bahadur 
Singh (7) that at the time when the pulm 
grants (in that case were made, the resump¬ 
tion of the chaukidari chakran lands was 

(3) 6 0. L. J. 30. 

(4) 41 Ind. Gas. 904j 46 0. 656; 27 C. L. J. 494. 

(6) 7 Ind. Gas. 790; 37 C. 698; 14 0. Vf, N. 1049. 

10)8 Ind. CftH. 820| 13 0. L.J. 109, 16 0. W. N. 

61 . 

l7l 48 Ind. Gas. 202; 40 0. 173; 29 C. L. J. 193, 
10 A. L. J. 90 Vj 86 M. L. J. 723; 23 0. W. N. 199; 
25 M. L. T. 8, 1 U. P. L. R. (P. 0.) 23; 21 Bom. L. R, 
600, 10 h. W. 03,45 I. A. 102 (P. 0.). 
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not even contemplated. In the precent «se 

tbe paint was created so far back as 184 - 
Under the circumstances, and in the absence 
of anything in the contract or any evidence 
to show that these chaukidart lands were taken 
into consideration, we are unable to hold that 
the putni rent was assessed after taking these 
lands into aoiounfc. 

The unreported case referred to above 
(Sesond Appeal No. 1500 of l914)[Na!tnaHl/a 
Basu v. Biioy Chard Mahatap (8)1 wac decided 
by Fletcher and Teunon, JJ. The learned 
Judges held that tbe putnidar was entitled 
to tbe chaukidari lands without payment of 
aoy additional rent to the Zemindar. The 
learned Judges were of opinion that the eases 
on the point could Dot throw any light because 
the terms of the contract were not stated in 
the reports. Tbe judgment proceeded upon 
tbe ground that the rent in the case was fired 
and conld not be altered, But that is so in 
almost every ease of the putni; and although, 
as we have already etated, the question ic to 
be decided upon the contract between the 
parties,the oases referred to by us lay down the 
prinsiple, namely, that where there is nothing 
to show that chaukidari chakran lands were 
taken into account in assessing the putni 
rent, the putnidar must pay come additional 
rent for the lands. So far as that question 
is soocerned, all the reported eases with the 
exception of the case of Kati Newai Khoda v. 
Bam Jaiu Dtp (2), ere in favour of the eonten- 
tion of tbe appellant. Even in that case, as 
pointed out above, Mookerjee, J„ does not 
differ from tbe view taken in Ha*i Narain 
Matumdar's ease (1). 

We do not feel pressed with the unreported 
judgment of Fletcher and Teunon, JJ,, because 
there have been subsequent decisions of this 
Court, [see Jtadha Oharan Chandra v. 
Raniit Singh (9), Khondkar Mehdi Ronein v. 
Tjrwh Ohan-lra (i)], wbieh have taken a 
view similar to that taken in a series of.easea 
commencing with Hari Narain Movmdar's 
can ( 1 ). 

Having regard to the weight of authority 
on the point, we hold that the Zemindar is 
entitled to some rent in addition to the amount 
payable to the chaukidari fnnd. 

As to the amount of such additional rent, 
different views have been taken in different 
cases. In some cases it has been aeseeied 

(8) 40 Ind. Cas. 895. 

19) 40 Ind. Oae. 187, 27 0. L. J. 632, 
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after taking into the oonpideretion the 
hustbooi of the mah -l , in some othprs the 
assets have bten divided half and half. In 
tbesase whiah eame npbeforo Fietaher and 
TennoD, JJ., to wbioh the defendant No. lwas a 
party, one third of the assets of the chau'ilan 
land vras given to the Zauiindar, and two- 
thirds to the putnidar by the learned Distriet 
■ lodge. In thiB ease there are no materials on 
the re«ord on the point. 'I bo putuidar should 
ho allowed something on ocaonnt of solles 
tion sbarger, and in order to avoid further 
onquiiy we think the putnidor might be given 
two thirds and the Zemindar one- third, of the 
amount at whieh the lands were assessed by 
the Colleotor. 

The result is that the plaintiffs are entitled 
to get hhai possession of the chaukidari 
chakian lands in dispute on payment to the 
defendant No. I the amount of Re. 60, annas 
5, pies 3 (Rupees sixty, annas five and pies 
three) payable to the chiukidari fund phi j 
Rs 20, anna 1. pies 9 (Rapees twenty, anna 
one and pies nine) as additional rent on 
assount of these lands to the defendant no. 1. 

As regards mesne profits, the plaintiffs 
will be entitled to mesne profits at the rate of 
Rs. 40, annas 3, pies 6 (Rupees forty, annas 
three and pies six) per annum from the 10th. 
Maroh 1915 up to the date when they get 
delivery of possession of the lands. This 
disposes of one portion of the aross-objeatioD. 
The other part relates to the 8 bighat odd 
of ckau idari lands whiah have hben left 
out beaause we understand these lands were 
not entered iu the deed of transfer in favour 
of the defendant No. 1. It is stated before us 
that the omission in the deed of transfer has 
subsequently been rectified on the 10th Janu¬ 
ary 19 9 and that the plots Nos. H and 7 
Sebedale (G-t) have now been included in the 
deed of transfer. It is contended that 
we should take aogaizanae of the fasts 
whiah have happened einee the institution of 
the suit and give a decree to the plaintiffs in 
respect of these lands also. 

The alleged reotifiaation of the deed cf 
transfer, however, is said to have been made 
subsequent to the decision of the lowor 
Court and the learned Pleader for the appel¬ 
lant is not in a position to say whether the 
statements are oorreot. Under the aircum- 
etansoe, we do not think wa should deal with 
these 8 b-ab'is of land. Bat if what iictatod 

1 ball . I the respondent is aorreat, pro¬ 


bably there will be no diffiialty in the plaint- 
iffs’ getting settle ueni of thoie laad-r oa the 
basis of this jaigment fram the defendant 
No. 1. 

party to baar his own casts in both 
the Courts. 

p - *• Decree varied. 


UPPER BURMA JUDICIAL COMMIS- 
S.ONER’S COURT. 

Second Civil Appecl No. 151 op 1921. 

October 7, 1921. 

Freient: —Mr. Saunders, J. C. 

MAUNG PO DIN— Appilunt 

verms 

MAUNG PO NYE N—Rs^mdbkc. 

Mortgage by delivery of p)sses<ion -Delivery, proof 
of—fa,leoiption—Transfer of Property Art (IP of 
1 5 I —Mortgage Jor less than Ut. 100— Dtfd t 

registration of-Deed unregistered—Sccowiary evi- 
•I'ncs, admissibility of—Stamp Act (II of 1899^—fn. 
signed instruments, value of % 

Whore a mortgage is effected bv delivery of 
possession, such delivery of possession, if proved, 
constitutes a valid mortgage, but before such mort¬ 
gage can be redeemed, its terms must be proved, 
[p. < 6*9 col 2 .j 

If a mortgige is effected by means of a docu nent, 
it requires registration under section 59 of the 
Transfer of Property Act although the sum secured 
is less than Ks 10 * 1 , but where the document is not 
registered, secondary evidence of its contents is 
admissible, but oral evidence of its terras as it has 
been reduced to writing is not ovidonce of its 
contents. |.p. 301, col. 2 ] . 

Unsigned Burmoso instruments made since the 
1st duly 1899 when the Stamp Act of 1^91 came 
into force, cannot be trotted as executed for the 
purposes of the Stump Law. L p. 301, col, 1.] 

Mr. A . O. MukerWt for the Appel* 
lent. 

Mr. N. M. Mukir.ie, for the Rispand- 
eot. 

JUDGMENT.—It was the plaintiff’* ease 
that he bad mortgigad a pieia of land to 
the defendant for Rs. 63 in Kason 1280 B. 
E, oerrespondiog with Apfil-Miy 1918. 
Toe defaudaot rofaaed to alio* reiampthn. 
The defendant denied the mortgage The 
First Oonri dismissed the 9lit, ocnoa appeal 
it wn dsjrjal by tbs Uw Appalls 
Gait, and 113 dahaint no* •>*»< 
thid Opiri io jjioad appjil a^dar 
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of the Upper Barma Civil Courts Rela¬ 
tion, Toe plaint stated that the land wa» 
mortgaged by a document whieh was io the 
defendant's possession, and it aeked that the 
defendant shoald be required to produce 
ttie document. The written statement 
denied the eiietenee of any snah doanment. 
The plaintiff went into the box and swore 
that the terms of the mortgage were reaorded 
on a palm leaf whieh was not eigoed. The 
Jodge of the lower Appellate Court refers 
to the document ae a parabatk, bnt all 
the witnesses who mentioned it say it was 
a palm leaf. Three witnesses of the plaint- 
iff say that there was a palm leaf docn- 
ment. They were not asked if it was signed 
bnt spoke of its being execnttd. The 
Judge of the lower Appellate Conrt assumed 
that it was not signed, and, in view of 
the plaintiff’s evidence and the faat that 
doeomeDtt written on palm leaves do not 
lend themselves easily to signature, and are 
Dot as a matter of fast ordinarily signed, I do 
not think this wee an improper or unfair 
assumption. It was held in the oase of 
Mi Ta v. Naga Btin (1) that a doanment 
whiab was not signed by the parties might 
still he exesnted ; bnt the doanment there 
in question was written in the year 1256 
B. E., (Ib94-9a) when the Stamp Aat of 
167y was in ferae, and the Jndge stated 
expressly that he was not tailed upon to 
deeide whether a similar instrument exeent- 
cd sic.te the S amp Aat of le99 tame into 
foree was cr was not liable to atamp dnty. 
Bnt, as was pointed ont in the aase of Chet 
Po, In re (2), the Indian Stamp Aet, 1399, 
expressly defines the worda ''executed’' and 
'execution” as meaning "signed'’ and ‘'signa¬ 
ture," aeation 2 (i2); and 1 have no donbt, 
therefore, that, as was held in that ease, 
unsigned Burmese instruments made einaq 
the Indian Stamp Aat, 1c 99, same intoforoe, 
that is, sinae the let Jnly (899, aannot be 
treated as exesnted for the pnrpoaea of the 
Stamp Law. I think, therefore, that the Judge 
of the lower Appellate Court wae justified in 
holding that the doenment was admissible 
in evidenae and was not excluded by the 
faat that it was not stamped. The Judge 
of the lower Appellate Court, however, 
was elearly wrong in saying (bat registra- 

U)U. B. B.(1907-09;, II.Exeontion- Signing, p. 5, 

(2)122 Ind. Cm. 76} 7 L. B. &. 77} 7 Bur, L. T. 43 , 


tion -was not required by section 59 of the 
TroD9fer of Property Aet. Seotion .*9 of the 
Transfer of Property Aat desorihes the 
manner in wbieh a mortgage of immove¬ 
able property aan bB effected, and lays 
down that where the earn secured is less 
than Rs. ICO the mortgage most be 
effected either by a registered instrument, 
signed and attested in the manner pres¬ 
cribed, or by delivery of the property. 
If, then, the mortgage was effected by a 
dccument it was neiessary that it should 
be registered. Here, however, the plaintiff 
alleged that delivery of possession was made 
to the defendant. No doanment was, there¬ 
fore, tteeesary and tuoh delivery of posses¬ 
sion, if proved, would oonstitnte a valid 
mortgage. The plaintiff had, however, to 
prove the terms of bis mortgage before 
be oonld recover, and here the provisions 
of eestim 91 of the Evidence Act require 
to be considered. The terms of a con¬ 
tract can only be proved, where they have 
been reduced to the form of a document* 
by the production of the document, or by 
secondary evidence of its contents in oases 
in which secotdaiy evidence is admissible. 
Secondary evidence was no donbt admis¬ 
sible here in view of the faat that the plaint 
alleged that the doooment was with the 
defendant and the defendant failed to 
produee it, and indeed denied its 
existence. The unregistered doanment 
having been drawn np after the introdus, 
tion of the R?gistration Act did not re- 
quire registration to be admissible in 
evidence, as it would have required it if 
it had been drawn up while the Registra¬ 
tion Regulation contained the law applis- 
able in the matter in Upper Burma. 
Although, therefore, the dosnment did not 
create any mortgage, even thongh tbs 
mortgage was effeoted by delivery of posses- 
ston yet its terms could only be proved 
by the document itself, or by secondary 
evidence of its eontents, Both the Ooorta 
below appear to have treated the eviden.e 
of the plaintiffs witnesses as secondary 
evidence, bnt it appears to me that it is 
nothing cf the sort. It was pointed ont 
in the case of Hi Le Bgu v. Mi Shioe M V a 
W that secondary evidenae of a 
doenment is evidence of its contents, and 

(8) y, B. B, 11807-09), II, Evidenoo, p, 18 , 
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that oral evidenae as to the terms of a 
mortgage whiab have been reduaed to 
writing is not evid.nie of the aontente 
of the doaonnnt. There is not a partiole 
of ev'dtnae f'om thp beginning to the end 
of the plaintiff’s ia?e that the terms 
reaorded h the dieument were the terms 
of the moitgkge as stated by the witnesses. 
The plaintiff nays : “l mortgaged the laiid 
for R». 60. A doioment wa9 then exeauted 
when I mortgaged it. [ did so for 30 
bvkets of p.diy valued at Rs. :-;0 and a 
brown aalf also v»lued at Rs. 30" HU 
witness Manng Hmnn, writer of the doan- 
ment, say-* that the plaintiff mortgaged th9 
land for 30 baskets of paddy valued at 
Ra. 30 and a brown aalf valnad at Rs 30. 
A doonment was then exeauted. Manng 
Paw San says the same, and so does 
Manng t-'an Paw. There is in faat nothing 
on the teaord from wbiah it is possible 
to infer that any of the witnesses read 
the doanment or knew its aontents exaept 
the writer, and he was not questioned as 
to what he worte. There wa?, therefore, 
no evidence of the mortgage and the plaint¬ 
iff’s suit was bonnd to fail. The evidense 
of possession does not help the plaintiff. 
The evidence is that the plaintiff cleared 
the land eight or ten years before the suit, 
and that the defendant cleared it when he 
aame into possession three years before the 
Bait. The map no dcubt supports the plaint¬ 
iff, but it is not sufficient, in the absence of 
other evidenae, to justify a dearee. The 
appeal must, therefore, be allowed and the 
plaintiff’s eait must be dismissed with costs 
throughout. 

w. C. A. & J. P. 

Afpcal allowed. 
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LAHORE HIGH COURT. 

Sicohd Civil Appb.l No. 19K2 or 1917. 

November 9, 1921. 

Present :—Mr. Justice Abdul Raoof and 
Mr. Justice Martinean. 

NAMA.i MAL— Defendant-Vendee 
— Appellant 
lersus 

HAR BHAGWAN— Plaintiff and 
llueammat GUR DEVI— Vexdor-Dife.idant 

—Respondents. 

Hindu Law — Widow ~Alienation — Necessity—Future 
maintenance. 

A widow is not always bound to sell exactly for 
theamouut for which there i9 legal necessity.[p. 365, 
col. 1 ] 

Lola Chatranarayan v Uba Kanwari, 1 B L. R 20’, 
Felaram Roy v. Bagalanand , 6 Ind. Cas. 2( 7i 14 C, 
W. N. 8' 5, relied upon. 

A Court must see in each case of an alienation 
by a widow whether having regard to the circum- 
stances the alienation is a proper one. [p 365, col. I.] 

The rule that a widow is not justified in alienating 
her husband's estate for future maintenance is not 
an inflexible one. What is to be seen is whether 
in the particular case the widow has dealt fairly 
towards the expectant heir. [p. 365, col. .] 

Motiving h v Sobhomal , 30 Ind. Cas. 968; 9 S. L, 
B. 6^, relied upon. 

Where, in order to save the property from being 
9old by auction at an under-value, the widow sells 
it privately and pays off the decretal amount and 
some other debts and manages to save a part of 
the consideration for hor future maintenance, the 
transaction must be upheld as an act of good 
management and prudsnce [p. 364, col. 2.] 

Qurdit Singh v. }Iehr Singh, 67 P. R. 1884; Nihal 
Singh v. Rajon , 11 P. R. 1885, distinguished. 

Where the bulk of the consideration for a sale 
is for legal necessity, the sale ought to be upheld, 
[p. 365, col. 1.] 

Thalagara Ramanne v. Halagare Oangayya , 26 Ind. 
Cas 178; 27 M. L. J. 1H2; Kannu Chetty v. Amirtha• 
mmal , 28 Ind. Cas. 418; 1 L. W. 8*7; Padumsingk 
v. Badrabai t 67 Ind. Cas. 676, relied upon. 

Second appeal from a decree of tbe 
Dictriot Judge, Amritsar, dated the 25th 
April 1917, reversing that of the Subordi- 
nate Judge, First Olacs, Amritsar, dafed the 
19th April 1915. 

Bakhehi Teh Ohand , for the Appellant. 

Lala Jagan Nath, for the Plaintiff-Re- 
apondent and Lala Uehr Ohand Mahajan , for 
Respondent No, 2, 

JUDGMENT.—This was a suit for a 
declaration that defendant No 1 bad no 
right to cell a house situate at Katra Uai*- 
nllah in tbe Amritsar City, and that the 
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Bale deed in question should not affect the 
rights of the plaintiff. The following fa«te 
will explain the nature of the dispute be¬ 
tween the parties:— 

Ganeih Dae and Galab Mai were brothers. 
Ganesb Das died leaving Musammal Gardevi, 
the defendant No. 1, as bis widow. He 
also left two minor sons, Chhajju Sam 
and Aror Ohand, and tbiea daughters one 
of whom was Parme3hri. Ganesh Das died 
in 1S0L His two minor sons died aft«r 
biro, one in 190) and the other in 1907. 
Hs had only a bouRe aod no other im¬ 
moveable property and to this his sone 
succeeded and as they were minora Musamm'it 
Gar Devi, their motrer, took possession of if. 
G*ne»h Das Y ad mortgaged this hoase to 
one Tndkar Singh by a deed da'ed the 
lhto December 1892 for Ri. *50, tb- term 
for which tbe mortgage was made being 
two years. When be died in 1901 tbe 
hoose was still unredeemed. Tbe bouse 
fell victim to the ear^fcqnsfce of i?03 and 
fell down. Miuammat Gnr Dsvi bed to 
re-build it, On tbe Ut February 1909 
Tbakar Singh sued for sale on his mort¬ 
gage and on tbe 28th Fjbruary obtained 
a decree for Rs. 556-6-2 and in default of 
payment for sale of the house. On tbe 
3rd August 1912 an application for exe¬ 
cution of this deoree was made. An order 
of attachment was made on tbe 2nd October 
1912; a warrant for auction-sale was 
leaned on tbe 16th November 1912 and tbe 
21st of December 1912 was fired fer tbe 
auction-sale. Tbe sale oonld not take place 
on tbe date fixed and a fresh warrant was 
issued on 6th January 1913 fixing tbe 10th 
of February 1913 fer tbe sale to be carried 
out. On this last mentioned date bids 
were made and the highest bid of Ra, 1,100 
was made by one Tara Singh in whose 
favour the pale was concluded. The auc¬ 
tion purchaser, however, failed to deposit 
tbe £ih of tbe price and on the 12th of 
February 1918 the bailiff made a report 
that the requisite amount had not been 
deposited, A fresh warrant had to be 
issued on tbe 14th July 1913, In the 
meantime, Har Bhagwan, plaintiff, son of 
Gnlab Mai, brother of Ganesh Das bad 
put in an application objecting to tbe 
attachment of tbe house. On this appli- 
cation the sale was postponed by an order 
dated tbe 14th February 1913. Eventually, 


however, the objections of tbe plaintiff 
were disallowed and his application was 
dismissed. He took no farther action. 
The lady apparently had no means to pay 
off tbe decree. By tbe warrant of the 
14th July 1913 the 21st of August was 
fixed for the auction-fate to take place, 
bat as, in tbe meantime, tbe sale deed in 
question datfd tbe 12tb August $9:2 bad 
been executed the auction sale did not 
take place. It is not ciiear from the record 
whether this private Rate wip ► ffpc pn w«th 
the permission of fc'i* O •■ir* ■> bu it 

appears that c.n t lie loth Anvns* , i3 a 
receipt for the decretal &nrm.< (R 55 6 o) 
was filed in •b-ort by the mi « r the 
decree holder Tne oonM’ieratten for the 
sale was R-, 1,94 the pru oipal item of fcbe 
consideration bein? the amonnr. of tbe 
decree, namely, Rs. 556 6-3. Tbe detail 
of the consideration is given in the sale deed 
as follows 


1. Received for deed ex¬ 
penses ... 


Re. a. p, 
35 0 O' 


2, Paid before tbe Sab-Re- 
gistr^r to Bhai Sala- 
mat Singb, decree* 
holder ... ... 556 6 3 


3. Mulkh Raj, a creditor... 285 11 0 

4. Dholu Ma), another 

creditor... ... 266 14 3 



Vendor herself for main- 
tenanae and anatom- 
ary contributions on 
the marriages, eta. 
of her daughters’ 
ohildren ... goo o 0 


Torn, 


- 1,944 0 0 


It is this sale with respeafc to whieh the 
declaration was claimed; the principal 
ground for tbe nit being that it was 
without eoncideration and necessity. 
Naman Mai, vendee, raised various defences 
as to the right of the plaintiff to maintain 
the suit; the principal defence, however, 
being that the sale in question was for 
consideration and neceasity, The Court of 
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first iDstanie found that both annsideratiou 
and neaessity had been established and 
dismissed the suit. 

On appeal by the plaintiff the lower 
Appellate Court agreed with the Fir6t Court 
ae to items Nos. (l), (2: and (31, but disagreed 
as to items Nos. (4> and (5). These last items 
are deseribad in the judgment of the lower 
Appellate Conrt as items (d) and (e). 
Asaording to the evidence and the finding 
of the Court of first iDstanee the item of 
Rs. 256-14-3 was aatually paid to Dholu 
Mai, the areditor, before the Sub-Registrar. 
Apparently, the learned Distriat Judge 
aaaepts the finding as to the aatual payment 
but he bolds that as the mot ey had been 
borrowed for the purpose of making a aus- 
tomary gift on the oaaasion of Baosi Dhai’s 
Ohak aeremony it aannot be held to have 
been taken for neaessity. As regards the item 
No. 5 (Rs. tOOO 0) the learned Distriat 
Judge has held that as, apparently, Rs. SOU 
bad been borrowed for future maintenanae 
and for future expenses to be inaorred on 
tbe marriages of Uuiammat Gurdevi's daught¬ 
er’s ahildren it aannot be beld to have been 
borrowed for a legitimate purpose. He has 
aaaordingly disallowed these items and has 
given a deeree to tbe plaintiff entitling him 
to take possession after the death of the 
widow on payment of Rs. 842 1-3. 

AgainBt this deoree the defendant vendee 
has preferred this appsal and it has been 
aontended on bis behalf that the sale in 
question was not voluntarily axeaated by the 
widow and that she was aompellod by air- 
oamstanaes to effeat tbe sale in order to save 
tho property from being sold at anation for 
an inadequate prie?, and that, therefore, tbe 
oid ray rule relating to neaessity aannot 
stnotly be applied to tbe present aase. On 
the faats found by tbe Courts below, 
Musammut Gurdevi was peauliarly situatod, 
Tbe following faats will diselose her posi¬ 
tion :— 

As already stated, Ganesh L’as bad left 
cnly one- immoveable property on his death, 
namely, the house in dispute. It is, however, 
aontended on behalf of the plaintiff that id 
addition to the houee be had also left aertain 
bonds and debts dae to him. It appears that 
there were three mortgages in his favour for 
R?. 5*52, Ri. 120 and Rs. 320 and in addition 
in tl o he bad left aertain unseaured debts. 


All these unsesnrred debts were assigned to 
the plaintiff himself by hlutammat Gurdevi 
for R*. 2,000. Out of this only Rs. 200 were 
paid in sash by the plaintiff and as to tbe 
balanoe of R 9 . 1,800 he gave a bond promis¬ 
ing to make payment by annual instalments 
of R-. 150 eaah. The last instalment was 
to be paid on the 3rd July 1913. 1’hup, at 
the date of the sale in question, this small 
inoome had eeased to exist. Out of this 
Rs. 1 >0 reaeived annually by the lady ate 
admittedly had to pay Rs. 3b per annum as 
interest on the mortgage-debt, Oat of tbe 
three mortgages mentioned above two were 
admittedly redeemed in 1907 before tbs two 
sons of Ganesh Das bad died. The third 
bond was redeemed in 1909. Acaording to 
the findings only Rs, 652 were realized nnder 
those bonds and tbe-e, aeaording to tbe 
findings of the lower Appellate Court, ware 
spsnt in re building tbe bonse. Thus, tbe 
widow had practiaally no insime to sapport 
herself and her daughters and their shildren. 
It is not denied, and it is elear from tbe 
evidecae, that Uuiammat G irdevi had three 
daughters and eleven grand-ehildren. This 
latgs family bad to be supported somehow 
and the lady, under the aireumstanees, had 
to borrow money. Possibly, the two items 
whiob have been disallowed by tbe learned 
Distriat Judge aannot etriotly be said to have 
bsen borrowed for neaessity, bnt it ie elear that 
theeale-deed in question was exesuted under 
the eiroumetanaes whiah left no auoiae for 
the lady. If she had not exeauted tbe sale- 
deed for Rs. 1,94* the house would have been 
sold by anetion for a mueh lesser prise. It 
is in evidanae that tbe highest bid made by 
Tara Singh on tbe 10th February 19.3 was 
for Rs. 1.10J only. Under theso airaatn- 
stanees, if tbe widow exeauted the sale in order 
to pay off the deeretal amount and aertain 
debts, she aannot be blamed for having 
managed to keep eome more money in her 
poakot for her maintenacei and for the 
maintenance of her grand abildren. The 
learnod Subordinate Judge has found that 
it was an aot of good management on her 
part that she exeauted the 9ale-deed to eave 
the property from being sold for an inadequate 
piiae. We are in entire agreement with the 
Court of 6rst inetanie that it was an sat of 
good jianagement and prodena3 on the part 
of the widow to eell the house by a private 
eale. The debts whiih the vendee had to 
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pay were actually doe and were io fact paid 
by him before the Sub Registrar. 

A widow is not always bcuod to sell 
exactly for the amount for which tb-^re is 
leaal necessity, see Lila Ohatrana'ay n v. 
Uba Karueari (1) and riorum Boy v. 
Bogalanand (*). We have to see in 
eaeh ease whether, having regard to the 
circumstances, the alienatioD was a proper 
one, see Trevelyan’s Hindu Law, 
2nd Edition, page 512. The ruling 
laid do«n in Qurdit Singh v. Mehr 
Singh (3) and Nihal Singh v. Ra.on (4) 
•an hardly apply to the feats of the present 
ease, as the widow in this oaee was 
•ompelled to sell the house owing to the 
impending auction-sale. As regards the 
last item of Rs. 800, it is objeeted that 
a good portion of it must have been taken 
for future maintenance whioh was not 
sanctioned by the rules of Hindu Law. 
In support of this proposition Msyoe’s 
Hindu Law, 7th Edition, paragraph 633, 
ie relied upon, but as held in Motitinj 
v. Sob'oTial (5) this is not an inflexible 
rule. Wrat is to be seen is, whelhsr in 
the particular ease the widow bae dealt 
fairly towards the expectant heir. In 
tbi9 ease the property would have been 
sold in execution of the decree as the 
expectant ..heir kept quiet after hie objections 
had been allowed It cannot, therefore, 
be said in this case that by the act of 
the widow the plaintiff, the expectant 
heir, has in any way been prejudiced. Even 
granting that the item ( d ) was not taken 
for legal necessity, the bulk of the considera* 
tion being for legal necessity, the sale 
in question ought to be upheld, see 
Thalogara Ramanne v Halagare Qonjayya 
(6J and Kannu Ohelty v. Amirlhammal 17) 
respectively and Paiumtingh v. Muiair.mit 
Badrabai (8). 

In view of the above findings, we think 
that the Court of first instance was right 

in diemissing the suit. We accordingly 

• 

(1) 1 B.L. 11.201. 

(2i 6 Ind. Cna, 207( 14 C. W. N. 815. 

. (3; 67 P, R. .884, 

(4) 11 P. H. 18f6. 

(6) 8C Ind. Caa. 9i8; 9 S. L. K. 69. 

46) 28 Iud Cm. 178; 27 M. U J. 131. 

(7>26 Ind. Cae. 4>8, 1 L. W. 877- 

(8) 57 Ind. Cag, 075, 
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accept the appeal and, setting aside the 
judgment and decree of the hwar Appellate 
Coort, restore those of the First Court with 
eosts, 

The oros* obiestiom nasssaaril? fail and 
are disallowed, 
z. £. 

Appeal allowed , 


UPPER BUa\fA .TUDIOIAL COMMIS¬ 
SIONER'S COURT. 

Secjhd Civil Appeal No. 653 op 1920. 

November 4, lc21. 

Preterit;— Mr, Brown, A. J. C. 

MAUNG AN G\LE and another— 
ApPELLuiTfl 
unut 

MA M N D[JN — Rr'i^o'idint. 

Civil Procedure Code (Act V of IG09J, 0. XLl , r , 
20 -Respondent, addition of—Appellate Court , com- 
pctcncy of , to add respondent. 

Uuder the provision of Order XLl, rule 20 of 
the <!ivil Procedure Code, it is competent for an 
Appellate Court to add respondents to Au appeal, 
oven though the time within which an appeal 
against those persons might havo been preferred 
has expired, [p col. 2.J 

Mr. Vaiudecan, for the Appellants. 

Mr. A. 0, Mvkerjee, for the Respondent. 

JUDGMENT,—The respondent, Ma Min 
Dqd, filed a suit against the appellants to 
redeem a mortgage. She mentioned certain 
other persons in her plaint as parsons who 
might bs interested in the sqaifcy of re* 
demption, and notice was issued to them 
as to whether they wished to be made 
plaintiffs. As a result, font other persons 
were added as eo plaintiffs, although, as 
the mortgage was alleged to have been 
made by Ma Min Dun and her husband, 
and these other persona were the grand* 
•hildren of Ma Min Dun and her hnsbaud, 
it is difficult to sea what interest • they 
bad in the equity of redemption. The 
su.t was dismissed iu the Trial Court; 
Ma Mid Dun alone appealed, and as 
a result of hor appeal tae decree of 
the Trial Court was sot a 3 idu, qqd a 
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dearee for redemption passed io favour of 
all the plaintiffij jointly. The defendants 
then 6led the present appeal, and named 
a3 respondent Ma Min Dan only. Ob¬ 
jection has been taken that as the other 
plaintiffs have not been joined as respond¬ 
ents the decree io their favour aannot be 
set aside, and as it is a joint dearee, 
it aannot, therefore, be eat aside at all. 
The decree of the lower Appellate Coart 
was undoubtedly a decree in favoar of all 
the plaintiffs jointly. It is suggested on 
behalf of the present appellants that this 
was a mere a eriaal error, and that if it 
were otherwise, the lower Appellate Court 
was exeraieing an extraordinary jurisdiction. 
1 do Dot think that there is any forae in 
either of these objeotioos. U ;der the 
provisions of rule 4 of Order XLiof the 
Code of Civil Procedure, the Ooirt has 
powsr to pass a degree in favour of all 
the plaintiffs jointly notwithstanding the fact 
that only one of them appealed, and I oan 


of adding a respondent who had been a 
party in the lower Courts. As the pro- 
seeding* stood, there was no respondent 
before the Court a f all, and the provisions 
of rule 20 were not aoiixidered. In the 
present ease Ma Min Dun has been made 
a respondent to this appeal, and all that 
is required i9 to add as respondents 
persons who were parties to the suit but 
who have oot bsen made parties to the 
appeal, That is precisely the aaee which 
is met by the provisions of rule 20. It 
was beld by a Full Bsnoh of the Allah¬ 
abad High C r urt Binduhri Naik v. Ganga 
Siran Sahu (2)] that it was aornpe’ent for 
an Appellate ‘.'ourt to add respondents to 
an appeal under the provisions of section 
559 of the Code of H82 (corresponding 
to rule 20 of Order XLI), even though 
ths time within whioh an aposal against 
those persons migit havs bsso preferred 
had expired. The eime vie* <*.f the law 
was taksn by th« Hah Court of Calcutta 


see nothing either in the judgment or the 
decree to suggest that the Court *ai 
not acting under this power. I am of 
opinion that, in view of the faat that the 
decree of the District Court wasmfaviur 
of all the plaintiff?, the other four plaintiffs 
ehonld have been made respondents to this 
appeal. The question then arises whether, 
under the provisions of role 20 of Order 
XLI of the Code of Civil Prosedure, 
this Court should now add the four ao- 
plaintiffs as parties. The case of Afa Bin 
Zi y. Aft Si (1) has bsen aited on bshalf 
of the respondent Ma Min Dud. In 
that ease one Ma Naw Za was shown as 
the sole respondent in an appeal. After 
the filing of the appeal it transpired that 
Ma Naw Za was dead at the time of 
the filing of the appeal, and application was 
made to join her legal representatives as 
parties to the appeal. It was beld that 
there was no proper appeal before the 
Court and that an amendment of the 
memorandum of appeal should not be 
allowed as it would have the effect of 
depriving the legal representatives of vain- 
able rights which had accrued to them 
by virtue of the Law of Limitation. But 
it was not in that case merely a question 

(1) 31 ltd, Cas. 306; 1 U. B. B. (1P13J 1, 176. 


in the eve of O ri*H O^ nitr Lihin v. 
Sasi Sekh'ires: r Hog (3) I can see no¬ 
thing in the :ule which would limit its 
applicability to oiSB9 where rhe period 
of limitation has nor cxiired a .d as in 
the great majority of oases trie psriod 
of limitation for aDpeals is likely to have 
expired before the appeal comes on for 
hearing, tbs provisions of the rule would 
ordinarily be nugatory if the law of 
limitation apolied. Farther, as pointed 
ont in the Allahabad case, the provisions 
ot rule 4 of Order ALI allow for the 
passing of orders in favour of an appel¬ 
lant who has not appealed, when that 
appellant would be debarred from appeal¬ 
ing by the law of limitation, and it is simply 
because the law of limitation does not 
apply to rule 4 that the four plaintiffs in 
question in this case are required to be 
parties to this appeal. I ess no reason 
for not accepting the views of the High 
Courts of Oalaatta and Allahabad as.to «>• 
interpretation of rule 2G, and I hold hat 
this Court has power to add the other 

four persons as respondents notwithstand¬ 
ing the fact that the period of limitation 
for the filing of an appeal as against 

them has expired. 

(2) 14 A. 154, A. W. N. (1993) 18, 7 Ind. Dac, 

(n. a.) 46y IF. B.J. 

(3) 33 C. 329. 
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And od the merits I am of opinion 
that this is clearly a case where the 
powers given by rale 20 should be ex¬ 
ercised, The present respondent, Ma Min 
Dan, has been the moving spirit amongst 
the plaintiffs throughout, and it was she 
alone who filed an appeal in the lower 
Appellate Oonrt. Farther, it would appear 
that if the right to redeem exists it exists 
solely in her alone. It is not elear to 
me that the other plaintiffs were necessary 
plaintiffs at all. But a decree has been 
passed in their favour that decree cannot 
be set aside unless they are made parties 
to this appeal and it would clearly be 
inequitable that the claims of the appel- 
lants as against Ma Min Dun should be 
defeated simply because of a formal de¬ 
fect in the memorandum of appeal in not 
including these persons as respondents, 

I direst that the other four persons 
who were plaintiffs in the Trial Court, 
and in wbose favour the decree appealed 
against now stands, be added as respond¬ 
ents to this appeal, 

* c. Order accordingly. 


LAHORE HIGH COURT. 
Misobllaxboos Fibst Civil Appbal 
No. I2b5 of 1918, 

November 24,1921. 

Present Mr. Justice Abdul Raoof 
and Mr. Justice Martinean, 
Muiammat BHAGWAN DEYI— 
Applicant—Appbllax t 

versus 

BANKA MAL— 2nd Pabtt_ 

Rbspoxdbht. 

Probate and Administration Act fPonsSl) • 7R 
—Administration bond—Death or discharge of'surety 
Power of Court to call for Jresh sureties. 

i JSf*. iB , n ° . prov , i8ion in the Prob ^ aud Admiuia- 

tration Aot aa to what is to bo done and what tho 

T f° ? th ° eV6nt ° f th ° doatU of a surety or 

th^LZT vAT 1 ? d68iring t0 relieved of 

a b th^A » W ^ Ch he hM aader ^a. Seotion 7S 
0 the Aot, however, ought not to bo rood as 

jueanwg that tho District Judge can onoe and onco 


only direct a bond with sureties to be given and 
that after that has been done he becomes then and 
there fundus officio , and that he has no power in 
the event of a surety dying or being discharged 
to call upon the administrator to furnish another 
surety. The Court of Probate is competent to 
require a new bond or additional security where 
the interest of the e6tat3 requires it, and especially 
where some new situation arises, such as the 
unexpected break down of one or both sureties, 
[p. 368, col. 1.] 

Raj Marai* Mookerjec v. Ful Rumari Debi, 29 0. 
68; 6 C. W. N. 7; Surendra Nath rramanik v. Amrita 
Lai Pal, 51 Ind. Cas. 936; 47 C. 116; 29 C, L. J, 
496; 23 C. W. N. 763, relied upon. 

Subroya Chetly v . Ragammall, 28 M, 161; 14 M. L. 
J. 482, Kandhia Lai v. Manki , 1 Ind. Cas 143; 3J A-66; 
6 A. L. J. 19; A. \Y. N. (19031 268, dissented from. , 

Misiellaneoua first appeal frem the order 
of the District Judge, Amritsar, dated the 
16th January 19.8, 

Lala Hukam Ohand, fer the Appellant. 

Mr. Jai Qopal Sethi, for the Rsipondent. 

JUDGMENT.—Thia is an appeal against 
an order under the Probate and Administra¬ 
tion Act, ordering the appellant, Musammat 
Bbagwan Devi, to furnish two sureties in 
Rs. 8,000 each within a period of two months. 
The following facts will explain the 
nature of the question to be decided in this 
case. 

Musammat Bbagwan Devi was appointed 
the administratrix and she was ordered to 
give a bond for Rs. 8,00) under section 78 
of the Act. Subsequently, an application was 
made by way of a review asking the Court 
to call 'upon Musimmat Bbagwan Devi to 
famish sureties. An order was made to 
that effect on tbe 3rd of May 1912 There 
upoD Ganga Singh and Sadhu Singh exeouted 
a bond in tbe sum of Rs 8,000 as sureties. 
On the let October 1913 Gang* Singh made 
an application praying to be discharged from 
the suretyship. On the 26th of January I 9 I 4 
the Court made an order of discharge on the 
application of Ganga Singh in tbe following’ 
words:— Ganga Singh is present. He is 
discharged from suretyship. Sadhu Singh's 
SMDrity i. Baongh,” II , ppearl , h ., 
badbu Singh continued as a sole surety for 
a certain period and then he died. On his 
death an application was made on the 21th 
of July 1917 by Banks Mai asking the Court 
to appoint fresh sureties. In the application, 
however, one Tek Ohand was mention'd at 
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the surety who had died. Tbo noplioatien 
was rejected on the ground that Tofe Or-and 
had Dever been a surety. The Distriat Judge 
has now made the order against wbiah the 
present appeal has been presented. 

The ground urged on behalf of the appel¬ 
lant. Uuf immnt Bbagwao Devi, before ns is 
that under sestion <8 of the Aot the 
Distriat Judge had no power to appoint 
new sureties. The argument is mainly 
based on the ruling bub-oya Cheity v, 
Rogammall (t) where it was held tdat it 
was not in the power of a Court to dis¬ 
charge a surety onse appointed under 
sestion 78 of the Ast. This ruling has 
been followed in Kandhia Lai v. laanki (2). 
The view taken by the learned Judges of the 
MadraB High Court is opposed to that of the 
learned Judges of the Caloutta High C >urt 
expressed in Ra> Narain Mookerje• v. Ful 
Kumari Debt (3). The learned Judaes at 
page 70* of the report made the following 
observation 

"There is no provision iu tbo Ait as to 
what is to be done or what the Court ean 
do in the event of the death of the surety, or 
in the event of the surety, under 6och sir- 
•umstanoss as the present, desiriDg to be 
relieved of the burden whieh he has under¬ 
taken. In my opinion, sestion 78 ought not 
to be read as meaning that the Distriot Judge 
•an onae and onse only direct a bond with 
sureties to be given aod that after that has 
been done be besomes then and there functus 
officio, and that he has no power in the event 
of the sarety dying, say the next day, to call 
upon the Administrator to furnish another 
surety.” 

We entirely agree with the view taken 
by the learned Judges of the Calcutta 
High Court. Inalatercase Surendra Nath 
pramanik v. Amrita LA Fal (4), a similar 
view was exprepeed by Mookerjee and 
Walmsley, JJ. Toe head noto appended to 
the report of that case runs thus :— 

“The Court of Probate 19 competent to 
require a new bond cr additional security 
where the interest of the estate requires it 
and especially where seme new situation 

(1) 28 M. 161; 14 M. L. J. 482. 

(2; 1 Ind fas 143; 3' A. 53; G A. L. J. 19; A. Yf, 
N. (1908), 238. 

(3) 29 0 63: GC W. N. 7. 

(4) 5' Jrnl. fas. 930; 4? C. 115; TO C. L J. 490; 

23 C. W. N 763.___ 

' •Pttge oj'ieC.-CWj 


arises suoh as an unforeseen increase of assets 
or the unexpected breakdown of one or both 
sureties." 

l'be older cases were reviewed in this 
judgment, in our opinion, this case lays 
down a very salutary rule. In the present 
case, admittedly, the sole surviving surety is 
dead. According to the two Calcutta rulings 
it is, therefore, necessary to appoint a new 
surety or sureties and this is what has been 
done by the learned Districi Judge. We, 
therefore, think that no exception ean be 
taken to the order passed by the learned 
District Judge. 

The only question wbioh arises for con¬ 
sideration, having regard to the special 
features of this case, is whether it was neeee- 
sary to appoint two sureties in this particular 
ease. As we have already observed, on the 
discharge of Qanga Singh every body ap¬ 
peared to be satisfied with one surety, namely, 
tdadhu Singb. There is no reason why the 
lady should be called upon to furnish two 
sureties. In our opinion, one surety will he 
quite enough. We partly accept the appeal 
and modify the order of the lower Court 
to this extent. In other respects the appeal 
is dismissed with costs. 

z. K, 

Appeal partly accepted, 


UPPER BURMA JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Seoohd Civil Appeal. No 411 or 1921. 
December 9, 1921. 

Preterit :—Mr, S*unders, J, 0. 
MAUNG TUN E— Appillist 
versus 

MAUNG SHWE THA-Rmpoiiimt. 

Provincial Small Cause Courts Act (I X of IS 81 J, 
Sch It Art <1— Suit for mesne profits, whether cog «»- 
-.able by Small Cause Court-Second appeal, com. 
potency oj. 


h. suit to recover mesne profits is deluded from 
5 jurisdiction of 11 Small Cause Court, and a setom 

peal lies from a decision in such cu.t oven though 

i value of the subject-matter is less than its. rw, 
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Mr. A . 6?. Mnkeriee , for the Appellant. 

Mr. J. tf. Basw, for the Respondent. 

JUDGMENT.—The plaintiff ened the 
defendant* for mesne profits valued at 
Ri. 3C0. The first defendant wqb the plaintiff '9 
vendor and wae sued upon a 'covenant in the 
contract of sale ffuaranteeingr the plaintiff in 
peaceful possession of the property sold. The 
eeiond defendant had bsen in possession as 
a tenant of the third defendant. The third 
defendant had obtained a mortgage decree 
jointly with the first defendant against a 
third party and had redeemed the mortgage 
with the first defendant, bat bad then been 
soed by the firat defendant for possession 
and the first defendant had bean saaeeasfal. 
The plaintiff sued for the mesne profile 
reieived by the second and third defendants 
daring the period that the plaintiff had been 
anable to obtain possession after his pur- 
ohase. The Firat Coart dismissed the suit 
against the first aod second defendants bat 
decreed it against the third defendant. 
.An appeal by the plaintiff making the second 
defendant a respondent was aasiessfal, and 
the second defendant now comes to this 
Oonrt in second appeal under seetion 13 of 
the Upper Burma Civil Courts Regalation. 

A preliminary objeation is raised that the 
suit being one of a nature cognisable by a 
uonrt of Small Causes and for less than 
its. 500 no seaond appeal lies. 

For the appellant it is argaed that Artiale 
01 or the Seaond Schedule to the Provincial 
Small Cause Courts Ait expressly withdraws 
a salt for mesne profits from the jurisdic¬ 
tion of a Coart of Small Causes. There has 
been a differense of opinion among the 
Courts in India as to the application of 
p 18 , Th0 Oalcutta, Allahabad and 

runjab High Courts have held that a suit 
for mesne profits is not included in Article 
di, and that snah a suit is a Small Cause, 
while the Madras and Bombay High Courts 
have taken the opposite view. In the case 

m tt ^* harV Singh Maihub Qhunira 
Qh°,e (l)i it was held by a Full Bench of 
the Calcutta High Court, by a majority of 
bye Judges to two, that no shsond appeal 

lies from a suit for mesne profits where the 

]£ ,a ® ? f i h L 6 eabject-matter is less than 

Du; * 1*00 of argum9Qt app3ar3 to 

(I) 23 0.931; 12 lai Deo, (x. s.) 5*57 

24 


have been that a suit for mesne profits 
is an aetion for damages for*'tres¬ 
pass to immoveable property m whwh the 
measare of tbe damages may or may not De 
tbs amount of the profits whiah the wrong* 
doer has aotually reoeived from the property. 
The suit is not 0 D 8 to recover the profits 
of tbe immoveable property, but is a suit for 
damages of whioh the profits of the property 
aatnally reaeived by the wrong doer may 
not even be the measure, and the majonty 
of the Judges of the Fall Benoh who decided 
that ease apparently held that, even if the 
last sentenae of Artiole 31 is read by itself, 
it would not inalude a suit for mesne profits; 
bat they want further and eaid that that 
Artiale elearly aontemplated an aaiount, and 
that in a simple aatioa for damages, and 
an aation for mesne profits is nothing 
more, no aaaount was nesessary. The 
Allahabad and Punjab High Courts appear to 
have aaaepted tbe reasoning of the majority 
of tbe Judges in this ease. It may, however, 
he remarked that of the five Judges who 
formed the majority, Baverley, J., 
adhered to hie opinion that by the sonslud- 
ing words of Artisle 31, the Legislature 
intended to withdraw suits for mesne profits 
from tbe jurisdietion of Courts of Small 
Causes, but he went on to say : ‘.lam bound 
to admit that the wording of that elaase is 
not so expliiit as to justify me in dissenting 
from the decision of the majority. ” Two 
Judges did dissent from that desiaion, 
and, in the ease of Antone v, Mahadeo 
Anant (2), tbe Bombay High Court held 
that the surrent of deeisions in that 
Court had been in asoordanoe with the 
view held by the minority of the Judges who 
desided the Oalsutta ease, and the view was 
taken that a slaim for mesne profits, based 
on the allegation that tbe plaintiff had been 
dispossessed by the defendant, was a slaim 
whioh must be treated as one to whioh Artisle 
31 applied, where the defendant had wrongly 
reieived profits of the immoveable property 
belonging to the plaintiff. A Full Bensh of 
the Madras High Court in the ease of 
fiavarimuthu v, Aithurutu Rowthir (3) held 
that a suit for the profile of immoveable 
property belonging to the plaintiff whieh had 

ft 


U) 25 B. 65; 2 Bom. L. U. 683. 

(8) 20 M. 103, II U, t. J.1438 (V, 11,}. . . 
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been wrongly receivpd hy the defendant wbo 
diero?Fehfed the plaintiff in execution of a 
desrce afterwards pet aside on apceal is Dot 
cognisable hy a Coart of Small Causes. The 
reasons for this decision are not given in the 
jodgment, bat it was pointed oat in the order 
of reference that Article 31 includes a suit 
by a mortgagor to recover surplus collections 
received by tbe mortgagee after tbe mortgage 
baa been sati-6ed and a suit for mesne nro6tp, 
both of which are Dot technical suits for 
an account, but W6re okin to suits for an 
account, and were advisedly and not inap¬ 
propriately included in Article 31. It was 
also pointed out that these two classes of suit 
correspond with the suits dealt with in 
Articles 305and 109 of the L mitation Ait 
respectively. In the cage of Romasami 
Roddi v. Authi Lafohmi Animal (4', it was 
held that tbe suit was framed as one for 
mesne profits and the form of the plaint 
determined the nature of the suit, and, 
although the Court held that in that suit 
Article 1 )9 of tbe Limit* tion Act did not in 
fact apply, yet it was excluded from tbe 
congnitflnee of tbo Small Cause Court cnler 
Article 31 of the Second Schedule to tie 


rot 6nally decide may arise, but the learned 
Chief Justice paid that tbe appropriate 
rrethed is provided by section 23 of tbe 
Provincial Small Cauee Crufts Act. It 
appears tc me, however, that it is mere in 
ccn-orance with the intention and general 
provisions of that Act that suits of tbe kind 
in question should not be decided hy a Court 
of Small Causes. A suit for the recovery of 
rent other than houce rent is. for instance, 
expressly excluded by Article ?, as well as a 
suit for tbe determination or enforcement of 
any other right to or interest in immoveable 
property by Article 11, and to bold that the 
last two sentences of Artiole 31 ere only 
applicable in cases wh°re a suit i9 for an 
account appears to me both to make the last 
two sentences of that Article supeifli^a^ and 
unmeaning and to be noDo^ed to the general 
intention of the Act. Following, therefore, tbe 
decisions of the Madras aod Bombay High 
Courts referred to above, I must hold 
that the snifc was excluded from the juris¬ 
diction of the Court of Small Causes and a 
second appeal, therefore, lies, 
v c. A. 


Small Cause Courts Aot. 

I have Dot been able to find any decisions 
dealing with tbe second sentence of Article 
31 which refers to a suit to recover surplus 
collections received by a mortgagee. This 
would appear to bo a very definite descrip¬ 
tion of Ibe kind of suit excluded from tbe 
Small Cause Court's jarisdiotion, and it 
6 eeme to me that it would be stretching tho 
meaning of the words unduly to bold that a 
suit to recover surplus collections was only 
excluded from the jurisdiction of tbe Small 
Cause Court where tbe suit was for an acoount. 
I tbiok the proposition that the last two 
sentences of Article 31 are governed by tbe 
first part of tho first eenterc?, and that tbe 
fact that Artiole dl follows Article 30, which 
deals with a suit fer an account of property, 
indicates that it was the intention cf Article 
31 to 6iolcde only suite for an acotunt is 
extremely doubtful. It was noticed in the 
Calcutta care cited above by Petheraro, C. J., 
that in roaDy suits for damages in tbe 
nature of mesne prcSts a question of title 
wbiob a Court of Small Causes can- 

U) H Ind. Cas. 162; 34 M. S0?| <1910/ M. W. N. 
@14j 9 M. It £&• 



LAHORE HIGH COURT. 

Second Civil Appeal No. 2653 of 1918. 

November 22. 1921, 

I resent: - Mr. Justice SsoHj-Smith and 
Mr. Justice Abdul Qidir. 

The F.rm RAM R.CHHPAL-SHAM LAL 

of DELHI— Plaint. ip— Appellant 

i enui 

Tint Fikm BANSl DHAR akd SONS of 
DELH'-D-kk D-ur Rbspowocnt. 

Civil Procedure Code (Act V oj '90^, O. Xbl, r. 27 
—Appellate Court—Additional evidence . 


Tho legitimate occasion for tho admission of 
Iditi.nal evidence by *n Appellate Court undo 
rdcr XU. rule 27 of tho Civil Procedure Code » 
hen. on examining the evidence ns it stands, son 
bereft lacuna or defect becomes apparent or 
here n discovery is mude. outside the Court, ot 
esh evidence, 'and an application is made to 
aport it. [p. 37*» coL 2-; 
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Kessoicji I&sur v. Great Indian Peninsula Railway 
Company , 31 R 381; 9 Bom. L. R. 67*; II W. N. 
721: 6 0. L. J. 6: 4 A L. J. 431- 17 M. L. J. 3 7 ; 3* I. 
A 115, 2 M L. T. 435 (P. C.), £risJinama C5<jri<zr v. 
^Varasim5n Chariar, 3* M. 114; 3 M. L. T. -O'*, Garrka 
Jkac/i Spinning and Jianufacfunnjj Company v. 
Secretary of State for India, 28 Ind. Cas. 865; 42 C. 
67c; 19 C. W. N, 401, relied upon. 

Second appeal from the decree of the 
District Judge, Delhi, dated the 17th of 
July 19 8 , reversing that of the Subordinate 
Judge, Seiond Glass, Delhi, dated the 2nd 
April 1918. 

Lala Uoti Sagar, R. S., for the Appellant. 

Lala Sardha dam, for the Respondent. 

JUDGMENT.—In the suit out of which 
this seaond appeal arises the plaintiffs 
claimed damages for non-delivery of ten 
ojses of Sateen. The contrast is admitted, 
bat the defendants aontended that it had 
been cancelled, inasmuoh as they had 
made an application to the plaintiffs for 
an extension of time whioh extension had 
not been granted by the plaintiffs. Toe 
onus of proving that the oontraat had been 
cancelled was laid by the First Court on 
the defendants and it was found that they 
had not discharged the onus. The Court 
also found that the plaintiffs had definitely 
extended the time in answer to the defend 
ants’ letter of the iOth August 1915. 
Reliance was placed mainly on the letters 
Ehxibits P4 and P-5 produoed by the 
plaintiffs. In the lower Appellate Court 
the defendants applied to the Judge to 
allow them to produce additional evidence, 
and the Judge allowed them to do so and 
upon this new evidence held that the 
letter P-4 was not intended by the 
defendants to apply t 0 the contrast ia 
dispute and that the oontrast had, in fast 
baen cancelled. The District Judge, there’ 
fore, accepted the appeal and dismiaeed 
the plaintiffs’ suit. They have filed this 
second appeal to this Court, and the main 
point urged by them is that the lower 
Appellate Court acted contrary to law in 
allowing additional evidence to be produced 
before it. It appears from a perusal of 
the lower Appellate Court’s record that I/th 
July 1918 was the date fixed for the 
hearing of the appeal, but on the 8 th 
July the defendants made an application 
for leave to produce a certain letter in 

• ’ll;?.": «“ >“h MS’ th, lower 

Appellate Opw.t at first rejeoted the applies 


DHAR & 80N9, 

tion on the ground that new evidense 
could not be admitted at that late stage 
in the Appellate Court, but subsequently 
on the same day recorded an order allowing 
additional evidense to be taken as it trans- 
pired that there were allegations of forgery 
against one of the plaintiffs’ witnesses and 
of obeating in connection with the matter 
in suit. From this it is slear that the 
plaintiffs never agreed to the production 
of additional evidense. On the contrary, 
it appears probable that they objected and 
that, in aonsequenoe of their objection, the 
Distriot Judge had first of all rejected 
the defendants’ application to put in 
additional evidenie. Counsel for the 
appellants relies upon the case of Keisowji 
Isiur v. Great Indian Peninsula Railway 
Company (1) wherein their Lordships of 
the Privy Oounsil point out that the 
legitimate ocoasion for the admission of 
additional evidence by the Appellate Court 
under section 558 of the Code of Civil 
Procedure of 1882, corresponding with 
Order XLI, rule 27 of the present Oode, 
is when, on examining the evidence as it 
elands, some inherent lacuna or defect 
becomes apparent, or where a discovery is 
made, outside the Court, of fresh evidence, 
and an applisition is made to import it, 
In that case the Eigh Court of Bombay 
at the hearing had admitted additional 
evidence and the Privy Oounoil held that 
the Appellate Court had no jurisdiction to 
admit it and that it was wrongly admitted 
and must be disregarded. In Kriihnama 
Ohariar v. Narasimha Ohariar (2) the 
same view was adoptsd. Agaio, in Garden 
Rnch Spinning and Manufacturing Company 
v. Secretary of State for India (3), it was 
held that woere in an appeal an applica- 
tion wa 9 made before the hearing of the 
appeal for the admission of additional 
evidence suih application was not warranted 
by the terms of Ordar XLI, rule 27, and 
the Appellate Court had no jurisdiction to 
eutertam it. Now, i Q the present case 
there was no such inherent lac* ns in the 
evidence as was referred to by their 
Lordships of the Privy Council in the ease 
qaotea abive. U w *9 quite nnanihla 

(1) 318 381; 9 Bom L. R. 671, U 0. W. N. 721 8 

0. L. J. 6; A A. lh J. 461, 17 M. L. J, 8*7. bit a iik 
2 M. L. T. 436 (P. 0.). ^ J. a*7, 841. A, HBj 

(2) 31 M. 114; 8 hi. L. T. 308. 

VU-23 lad, Oas. 865 ( 43 0. flft, 19 0 . W, Jf, 4)1 
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the Appellate Court to decide the appeal 
before it nn the evidence on the record. 
The onus probindi of a certain issue was 
laid on the defendants and it was for the 
Apreilate Conrt to fee whether they had 
discharged that onu9 or not. It was not 
•ompetent for it to allow them to prodaee 
additional evidence at the bearing of the 
appeal. Lala Sardha Ram cn behalf of 
the respondents has oited authorities in 
support of the proposition that suah evidence 
•an be admitted with tli9 asssnt of the 
parties but these authcriths do not help 
him beaause we are distinatly of opinion 
that in the prosent ease the plaintiffs 
did not assent to the produstion of additional 
evidence. Lila Sardha Rim admits that 
if this additional evidence be excluded, he 
• innot resist the present appoal or challenge 
the decision of the First Coart. 

A further point wa9 urged by Rai 
Sabib Moti Sagar to the effect that 
additional evidence was wholly inadmissible 
having regard to section 94 of the Indian 
Evidenoe Aot. We do not 6nd it necessary 
to diecns9 thie point, because we have 
decided that the lower Appellate Court bad 
no jurisdiction at all to receive the addi¬ 
tional evidence. 

We accept the appeal and, setting aside 
the order of the lower Appollate Court, 
restore the decree of the First Court with 
costs throughout. 

Z, k. Appeal accepted. 


ALLAHABAD HIGH COURT. 
Seco.mo Civil Appial No. 705 op 1920. 
Maroh 21, 1922. 

frtstnt :—Mr. Justice Lindsay and 
Mr. Justice Byves. 

MURLI DHAR— Depcsdim— 
Appiilant 

versus 

PITAMBAR LAL— Pl>isi:fp 
abdMANNI LAL amp otusrs—Depehuakh— 

Re-ponpents. 

, i;/ Procedure Code (Act F of IOt'iSJ, Q XXXll. 
Hinvr itefaniant—Guardian, ad litem— Proper 


person not appointed—Illegality — Court, duty of— 
Hindu La ir— Joint family Mortgage by karta, suit on 
—Karla, whether proper guardian ol minor member. 

" liere a Court appoints a person as guardian ad 
Ii'em who is disqualilicd under rule 4, Order XXX11 
of the Civil Procedure Code it commits an illegality 
rather than a mere irregularity, [p 374, col. 2 ] 

Where a minor sues to set aside a decree as 
against him on the ground that he was not properly 
represented, the merits have to be gone into 
to find out if the person appointed as guardian ad 
litem was the proper person to be so appointed. 

‘ p 375. col 2.] 

In a suit on a mortgage executed by the karta 
of a joint Hindu family brought against the karta 
and the minor member of the family, the karta is 
not the proper person to be appointed guardian 
ad litem of the minor and a decree obtained against 
the minor in such a suit is a nullity, [p. 37fi, col. ?.] 

Stoond appeal from a decree of the Addi¬ 
tional District Judge, Allahabad, reversing 
that cf the Subordinate Judge. 

Dr. Kailas Noth Kat u, for the Appel¬ 
lant. 

Messrs. JJtna Shu.kar Baipai and Peary 
Lcl Bantrjce, for the Respondents. 

JUDGMENT. 

Rwe?, J.—Gb6Zi Did and bis first sousic, 
Pilambor, formed a joint Hindu family of 
whieh Gbczi Din was the karta. Pitambar 
was a minor. On the ‘27th cf Apr 1 1913 
Gbezi Din made a mortgage cf the joint 
family property in favour cf Munni Lai 
and Kashi Prasad. The mortgagees seed 
Ghezi Din and Pitambar, under the guardian¬ 
ship of Gbezi Die, cn foot of their mort¬ 
gage. Gbszi Din confessed judgment and 
a preliminary decree was paseed on the 
JlOth of Maroh 1916. This was duly made 
Beal and the property was attached aed 
put up for sale, aed the 6th of February 
1918 was the date fixed for the sale. On 
that date Pitambar, still a minor, filed 
the 6nit cut of which this appeal arises, 
sgairst Kashi Prasad and the representatives 
of Monni Lai, the mortgagees, and Gbszi 
Din for a dcolaraticn that the deoree in 
the former suit was void aed illegal ss 
sgaicst the plaintiff aed that he is not 
bcued by it and that in execution of the 
raid decree the remaining half of (he 
joint family property was net saleable. 
The property was sold and purchased by 
Murli Dhar, aDd the sale was oenfirmed cn 
the 9th of Maroh 1918. On the 22nd of 

March 1918 the plaint was amended, Murli 
Dbar was mado a defendant, and an addi¬ 
tional danse was inserted in tbe plain* 
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to the effeit that io eieaation of the dcoree 
in the said suit the house was »old by 
anolion on the 6th of February i 918 and 
was porihasel by defendant N.>. 4, that is, 
Marli Dhar. and aD additional prayer wa3 
added for a deelaration that the -aid ealc wr.9 
void and illegal. It was allflgod in the 
plaint that the mortgagees, in epiie of 
their having knowledge of the faat that the 
rights of Ghezi Din were adverss to thoee 
of the plaintiff, appointed him the guardian 
of the plsiatiff, and ia oollusion with him 
obtained a droree ; that in fast there was 
no lawful guardian of the plaintiff; that 
the wholo preceding* were kept eonsealed 
from the mother of the plaintiff who only 
got to know of the suit when execution 
was taken out ; that Ghazi Dio had 
no power to ezeiute the mortgage deed 
aod that it was not for the benefit of the 
plaintiff. 

The First Court found that the mortgage 
was not made for family neaossity nr for the 
benefit of the family. It also found, how¬ 
ever, that there was no eyidenee to show 
eolloaion between Ghazi Din and the 
mortgagees, and that the plaintiff was 
properly represented in the former suit. 
It, nevertheless, dismissed the suit. On 
appeal the Court below upheld the finding 
that the mortgage wa9 not exeinted for 
legil r.eiessity cr the benefit of the 
minor and it fnrtber found that Ghezi Din 
was Dot a proper person to be appointed 
guardian in the snit, and on this ground 
it allowed tbe appeal and detreed the 
snit. 

This appeal is by the au^tion-pnribaser. 
The eonneoted Appeal No. 736 cf 1920 is by 
the mortgagees. 

It was argnzd very strenuously by D.*. 
Katju for the appellant that Murli Dbar, 
being a BtraDger to the litigation, “was josfi. 
fied in believing that the Court has done that 
whioh by the direction cf the Code it ought to 
do" lilalkarjun v. Nathan (1)'.' He further 
argned, relying on the eame ease, that'the 
only Court competent to deeide who was 
a proper person to bs the guardian of the 
minor was tho Judge in whoEe Court the 
suit was Sled. He deaided very naturally 
that Ghezi Din, the karta of the family, 


was a proper person and he had jurisdiction 
so to deeide, and so, even if he deaided 
wrongly, his deaision is binding and the 
minor eaDDOt re-open the question in the 
absence of fraod or collusion. 

With referecoe to certain rulings of thic 
Coart, which will be noticed later, his 
armament wa°, that the almost length to 
which they went wis, that where it wac 
apparent that there had been an irregularity 
in tbe prooedare adopted by the Court in 
the appointment of a gaardian, then, and 
then only, could the Court enquire into the 
qaestion whether the minor had been pre* 
jadiced: and if it foond that the minor 
bad not been prejudiced, the decree stootf, 
even if in fact no guardian at all bad been 
formally appointed * Waliai v. Banks 
Behcri Ptrs\ad Singh (2) and Collector 
of Meerut v, Ur.rao Singh (3).] In this oa§e 
it is said there was no irregularity in tbe 
prooadure, and no fraud or collusion was 
found. 

On behalf of Ibe respondents it has 
boon argned that, if the minor was not 
properly represented in the suit, the decree 
and every thing that followed from it, 
was, so far as the minor was concerned, 
a nullity. In order to ascertain whether 
he had been properly represented it was 
nacsssary to go into the facts, and that 
could only be done in most eases io a 
subsequent suit. If in snob euit it was 
found that there bad been irregularity in 
tbe appointment of tbe guardian, then, if 
the Court was satisfied that the minor 
was prejudiced, tbe decree against the 
minor was void, [fieri Nath Rat v. Dharam 
Deo Teicari (4) followed io Chhatter Singh 
v. 'Ft* Sinoh (h)] and, a fortiori, if it was found 
that the guardian appointed was not a proper 
perron, that was a gross irregularity 
which inevitably avoided the decree. 
Before deciding which of these arguments 
should be adopted, I propose to set out 
the provisions of the Code applicable, and 
tbs facts leading up to the appointment 
of Ghazi Din as guardian ad litem to his 
minor oousin and hie subsequent conduct, 

(2) 30 C. 1021 at p. 1031; 30 I. A. 182; 7 0. W. 
N. 77 h 6 Bom. L. R, *22, 8 Sar. P. C. J,5:2 .P. C.). 

(3) 29 Ind Cos 2 30; 13 A. L. J. 437, 

(4) )6Ind. Cas. 707* 38 A, 3l r ; 14 A. L, J. 351. 
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«i ® ri ^ er role 3 (1) provides: 

Where the defendant is a minor, the Court, 
on being satisfied of the faet of bis min- 
ority, shall appoint a proper person to be 
guardian for the suit for snob miner.” 

Sob paragraph (3) of the role provides that 
an application for the appointment of a 
gnardian "shall be supported by an affidavit 
verifying tbe faot that tbe proposed guardian 
has no interest in tbe matters in aontro- 
verry in the suit adverse to that of tbe minor 
and that he is a fit person to be so appoint* 
ed.” 

Sub-paragraph (4) dirests that "no order 
shall be made cn any application under 
this rule exeept upoD nctioo to tbe minor 
and to any guardian of tbe minor appointed 
or deelared by an authority sorapetent in 
that behalf, or, where there is no such 
guardian, upon notise to tbe father or other 
natural guardian, of the minor or, where 
there is no father or other natural 
guardian, to the person in whose 
tare tbe minor is, and after hearing any 
objection wbieh may be urged on behalf 
of any person served with notise under this 
sub rule”. Rule 4 of tbe same Order defines 
wbo is a proper person, namely, “any person 
who is of sound mind and has attained 
majority may aet as the next friend of a minor 
or as his guardian for the enit, provided that 
tbe interest of snob person is not adverse to 
that of tbe minor" It is further dirested 
that "no person shall, without his consent, 
be appointed guardian for tbe suit.” 

When tbe mortgagees filed their suit 
against Ghazi Din and the plaintiff, they 
stated that tbe latter was a miner and that 
he and Gbazi Din formed a joint Hindu 
family of which Gbtzi Dm was the karta. 
They filed an affidavit to this effeat and stated 
therein that Gbazi Dm had no advene 
interest to tbe minor and was a fit person to 
be appointed bis guardian. They did not 
state that tbe mother of tbe minor was alive. 

Thereupon notiaes were iesued to the 
minor and to Ghazi Din. The notice to tbe 
minor was affixed to tbe deer of his house. 
Gbazi Din was eerved personally. He 
endorsed a note on tbe duplicate relumed to 
Ooort, in tbe Uahajani oharaoter (wbioh the 
Court apparently aould not read), refusing to 
ubt as guardiaD. Tbe attention of the Court 
was net drawn to this endorsement either by 
the Reiving peon or by anybody else. 1 do 


not thinlr, however, that anything turns on 
this airsumstanse. It was the duty cf Gba*i 
Din to appear in obedienee to tbe notise and 
objest, if so advised. He did net appear, 
ard tbe Court, cot unnaturally, sonsludid 
from his abstention that be eonsented, Bnd 
appointed him guardian without further 
erquiry. On the date fixed for the bearing 
of tbe rn t Gbtzi Din appeared and confessed 
judgment both oo bis own behalf and on be¬ 
half of tbe minor, and tbe mortgagees’ eoit 
was thereupon deoreed, There was ro 
irregularity in tbe prciedure laid down 
in Order XXaII, rule 3. But (bat pro- 
eedure is only enaoled to enable tbe 
Court to appoint a proper pereon as a guard¬ 
ian. 1 think that if tbe nominated guard¬ 
ian does not appear, tbe Court may assume 
that be sonrents to being appointed, but that 
dees Dot absolve tbe Court, from erqoirirg 
into the question whether be is a proper per¬ 
son to represent tbe minor. In fast, where, 
as here, tbe mortgage was made by tbe 
karta of the joint property of himeelf and 
the minor, I think even if tbe karta consent- 
ed to be gnardian, a doty was east on tbe 
Court to consider whether the karta, wbo 
eculd not repudiate his own mortgage, was 
at all a proper pereon to represent tbe miner. 
It i9 quite elear that tbe Court soold only 
appoint a proper person as defined in rule 4. 
If it apjointe a persen disqualified under 
that rule it seems to me it commits an illegal¬ 
ity rather than a mere irregularity. Suppose, 
for instance, tbe Court, merely rely mg on a 
false fc ffidavit cf a plaintiff, appointed a lunatis 
to be tbe gurdian ad Uttm of a minor defend¬ 
ant, could it possibly be maintained that tbe 
minor was properly represented, and (bat, 
even if no steps were taken to defend tbe 
minor’s infeieste, nevertheless tbe minor scold 
never sballecge tbe dcoree peered egaioct 
him ? 

I think it only reoeesary to give tl is 
instance to. show that Dr Katju * main 
argument is far tco broadly stated, In 
the preeent sate, however, he points cut 
that tbe person appointed was tbe kartc, 
tbe natnral person to be tbe guardian 
and whese interest would not ntcmanly 
be advene to the minor's, and it ia there¬ 
fore suggested that tbe Court was right in 
appointing him, 

The saso in Malkarjun v. A arhatt (II was 
considered by their Lordships of the Pn?y 
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Council io Khiitaimnl v. Dam (6). Lord 
DiV^y there efttd (•• t page 76 of the Liw 
Journal Report): Their Lordships *gre9 
♦bat the eals 9 cannot be treated as v:\l or 

now be avoided oa the groaoda of any more 
irregularities of prooedare in obtaining the 
decrees or ia the execution of theai. Bat, on 
the other hanl, the Court bad no jurisdiction 
to sell the property of pereone who ware not 
parties to the proceedings or properly rap-e- 
eented on the record. As against suoh per¬ 
sona, the decrees and "alas purporting to be 
made wonld be a nullity and might be dis¬ 
regarded without any proceeding to cet them 
aside.” 

And, later on, after giving the 
fasts of the Bombay ease, went on to 
say at page 76, “in so doing the Court wa3 
exersiting its jurisdiction. It made a sad 
mistake it 19 true, bub a Court has jurisdic¬ 
tion to deside wrong as well as right. If it 
decides wrODg, the wronged party can only 
take the coarse prescribed for setting matters 
right, and if that course ie not takeD, the 
decision, however wrong, cannot be disturbed” 
and procaeded : 41 Their LDrdsbips think that 
these observations do not apply to the cue 
now before them, lo suits Nos.372of 187J and 
No. .61 of i87d the Jadge seems to have 
acoepted without qaestion the statement on 
the record that Amir Biksh was legal 
representative of Naurez and Alahnawiz wac 
his guardian, and never applied hie miol to 
the matter. Doubtless, he would have done 
so if the eaite bad proceeded io the ordioary 
•onrae, but in the former case the proceedings 
were cut abort by the agreement for reference, 
and in the latter ca'e it was in effect a con* 
sent decree. It wai not, therefore, the oa9e 
of an erroneous decision, ruling or exercise 
of discretion of the Jadge in .a matter in 
which the Coart had jurisdiction, Their 
Lordships think that the estate of Nauriz 
was not represented in law or in fait in either 
of the eaits, and the 8lie of his property wa*, 
therefore, without jurisdiction and null and 
void,” 1 think that these remark) exactly 
apply here. The Ooart did not apuly itd 
mind to the question whether Gh:ti Din wa9 
a proper person having regard fco the proviso 

• 

(6) 2 A. L. J. 71* 3! 0. 213. 9 C. . N*. 20 l t 7 Rom. 
L R. 1,1 0. L. J. 691s 3i I A 21 | 8 S»r. P. 0. J. 
78» IP, 0.). 
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to rale 4. If it bad only read the mortgage- 
deed, it mast have been put on ecquiry. 

I think the matter ie really eonaladed by 
the desixion of this Ooart ia Baii Noth Uai v. 
Vhiram Deo Tewari (4),whi«h was followed in 
Oh hotter Singh v. Tei Singh (5). lt may be 
noted that the same argument wae raised in 
that ease Mr. Agarwala i* reported to have 
argned [flaw Noth Bai v. Dharam Deo Tewari 
(4)]: "The requirements of eeetion 456 
of the old Oode having been oomplied with, 
aod the Court having onee passed an order 
apDointing Bbondn Tewari as guardian ad 
litem, there is an absoluts presumption that 
the Ooart had satisfied itself on the materials 
before it that he wae a fit and proper 
person to be so appointed and that he had 
no interest adverse to that of the minors. 
Throughout the Bourse of the proseeding3 in 
the former suit there wa9 nothing to indisate 
that he was not enth a person or that be had 
any adverse interest. Nn exseption wa9‘ 
taken to the appointment either by Bhonda 
Tewari himself or by his adult eon who 
was a defendant in that suit and whose 
interest, at all events, would be identical with 
that of bis minor brotherj. When a 
guardian ad litem hae been appointed of a 
minor defendant in a suit, then, unless the 
minor shows that the guardian asted 
fraudulently and in aollasion with the 
plaintiff- 1 , the minor is bound by the desree 
passed in that enit.” 

The Ooart, however, overruled thie 
argument. 

From all these authorities, whieh have 
already been sited, it is abundantly alear 
that in all 6nsh oases where a minor 
subsequently sues to set aside a dearee 
as againat him on the gronnd that he 
was not properly represented, the merits 
have to bo gone into. Indeed, in the oase 
relied on by Dr. Katju, tie., Collector 
of ileerut v. Utnrao Singh (3), the 
deoision of the Court seems to have been 
that it was neiessary first of all to enquire 
whether the minor had been prejudiaad 
by the appointment of the guardian, 
beoause, if it found that he had pot been 
prejudioad, then it wae unnecessary to go 
into any other question. 

Now, it eeeme to follow that there mus», 
first of all, be an investigation into the 
merits. In tbig we ft has been • fgoufl 
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that Ghazi Din was only 21 years of age 
when he exeauted the mortgage. It was 
stated in the mortgage deed that the 
moDey was borrowed for home expenses 
and also for tho improvemert of the 
ihtka business in the Sheoghar intuUl”. 
There were no details given of these 
home expenses," and it was found by 
both Courts, quite definitely, that the 
mortgagees’ allegations that the money 
was required for the marriage of a daughter 
and the payment of eertain debts were 
false, and that the theka business in the 
market was a private epeoulation of Ghszi 
Din’s, and, that the minor was in no way 
•on«erned in it and got no bene tit from 
it. Having some to this finding, the lower 
Appellate Court held that the Trial Court 
having found that the mortgage wa9 
invalid against the minor tould not ton- 
sistently find that the minor was properly 
represented. He said : "I think that both 
findings sannot go together. If yon onae 
say that the elder sousin mortgaged the 
property of the minor without proper 
grounds for the transfer, bow can yen 
eay that the man who threw away, 
so to say, the property of the minor was 
a right and fit person to have been 
appointed guardian, for the purpose of 
•ontesting the very transfer whith ought 
to have been sontested in the interest of 
the minor." 

i/p Now, the real fasts were known of 
•ourse to the mortgagees. They knew, 
therefore, that the interest of Ghezi Din 
was adverse to the minor and they deseived 
the Court by their affidavit that be was 
a proper guardian. 1 think it is only 
neaes6ary to site ore mere ease wbisb, 
although not mentioned at the Bar, ip, 1 
think, very mush in point. It i9 Eanuman 
Vratad v. Muhau.med Ishcq (7). In that 
•ase also the auetion pnrebaser was a 
etianger to the mortgage suit. Stanley, 0. J , 
and Burkitt, J., said : “Now the provisions 
of station 443 (cf the old Code) ore 
imperative.” Seetion 4-3 of the old Cede 
is the eaire in substance as Order XXXIJ, 
rule 3 (1) of the present Code). "They 
direst that where a defendant is a minor, 


the Court shall appoint a proper person 
to be guardian for the suit for eusb minor 
to put in a defense and generally to ast 
on his behalf in the conduot of the tape. 
It is abundantly clear in this ease that 
Munoa Das was net a proper person 
whom the Court, if it had been mado 
aware of the facts, woold have appointed 
as gaardian. Io the first plase, he was 
the mortgagor who purported to mortgage 
as bis own, the property wbieh he after* 
wards alleged was the property of his 
ward. He, therefore, bad a eorfloting 
interest—an interest wbieh should have 
prealuded any Court from appointing him 
as guardian cd litem in a suit brought 
by the mortgagees of Munna Das. It is 
porfeotly alear that the Court had not 
the faats before it; and it also appears to 
ns to be clear that the Court wae never 
•ailed upon by the plaintiff, whose duty 
it was to see that a proper person was 
appointed goardian ad lite<n t to appoint 
saab a gaardian. The faat is, that Hanuman 
Prasad was not properly represented as a 
party to that suit, and, therefore, any detree 
whith was passed against him, wa9 a mere 
nullity.” For the reasons given above, 
having regard to the various decisions 
wbioh have been tiled, I think the dearee 
of the Court below wae right and would 
dismiss the appeal with ecsts. 

Lisisav, J.— I agree. 

ORDER.—The appeal is dismissed with 
aoats ictludieg in this Coort fess, if any, 
on the bighsr saale. 

Appeal ditmiised. 


MADRAS HIGH COURT. 

Sicdkd Civil Appe/L No. l4lyor 1919. 

Fobruary 21, 1921. 

Preient: — Mr JuBtiae Sadaaiva Aiyar 
aDd Mr. Justioe Napier. 

Sri Ei ah VENKATA RAMIAH 
APPA RAO BAHADUR, 
ZAM11SDAR GABU 0? NL’ZVID 
—Dakendant No. 1—Appelant 
tersus 

LANKA LAKbHMINARAYANA 
—Plaintiff— Rksponlest. 
iladnis E.tatei Land Act (Mad, l cf 1908), w,8, il& 


<7) 28 A, 137; 2 A. L, J. 616; A. W. N. (12(6) 229 
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— Relinquishment of holding by ryot in favour of Zomin- 
d&r subject to mortgage - Suit to enforce mortgage a, ainst 
mortgagors heirs -Zemindar not im plead fd. effect 
of—Suit bg auction-purchaser against Zemindar for 
possession, maintainability of— Relinquishment and 
acceptance bg surrenderee, effect of—Madras Rent 
Recovery Act [Ifad, VIII of\Sto) t 12. 


The moond appeal an! the memorandnm 
of objestionfl oomiDg on for hearing on the 
iO-h Angn^t *9 0 and the let September 
and having etood over for consideration 
till the 2Ut September 1920, the Coart deli¬ 
vered tbo following 


A ryot in a zemindari relinquished ills holding <" 
the zenundar subject to a mortgage which lie had 
created. The relinquishment was not made in the 
presenco of witnesses as provided in section 12 of 
tho Kent Recovery Act, but the zemindar accepted 
the relinquishment. Thereafter the mortgagee-sued 
the mortgagor’s heirs for enforcement of his mort¬ 
gage without impleading the zemindar as a party 
and obtained a decree for salo. The holding was 
put up for salo and purchased by the plaintiff’s 
assignor. The plaintiff, on being obstructed by the 
zemindar while attempting to take possession, sued 
the latter for pcssession: 

Held, il» that the mortgage suit wa9 miscon¬ 
ceived as the zemindar , who was entitled to redeem, 
was not made a party; [p. ?85, col. 2j 

(2- that the decree for sale in the mortgage suit 
and the sale in ezeention did not bind the zemin - 
dar and that tbe plaintiff's assignor not having 
obtained tide to tbe Kudivaiam right by his pur¬ 
chase, neither ho nor his assignee could maintain 
the present suit for possession [p. 385, col. 2.] 

Per Eadasiva Aiyar , J — A mere relinquishment by 
tho tenant to tbe landlord cannot put an end to 
the mortgage already created by tho tenant so as 
to prejudice the mortgagee's rights, [p. 379, col. 2.] 

The term 'abandonment’ denotes an unilateral act 
which does not necessarily imply that tho act has 
been, or has to bo, brought to tho notice of any other 
person whoreas an act of 'relinquishment' or 'surren¬ 
der' implies that tho act is brought to the notice 
of the landlord, fp. 378, col. I.] 

Per Napier, /.— Relinquishment, acceptance and 
abandonment operate to terminate tho estate of a 
tenant. The Kudivaram right is in abeyanco until 
it comes into ozistence again by the admisfion of 
a now ryot and it continues in abeyance ns longaa 
the landlord does, in accordance with law, treat tho 
land as private land, fp, 3fc0, cols. 1 A 2 ] 

Tho words ‘shall hold it as a landholder’ in sec¬ 
tion 8 of the Estates Land Act do not necessarily 
imply that tho land remains n.oti land, and surren¬ 
der is not an operation by which the entire interests 
become united 'otherwise.' [p. 387, col. 1.] 

Seiond appeal against tbe detree of the 
Conrt of the SnbordiDate Judge, Bczvada, 
in Appeal Suit No. 90 of 19.8, preferred 
ugainst the d?eree of the Court of the 
Temporary Distriet Mnnsif, Gtonavaram at 
Bezwada, in Original Sait No. 251 of 1915 

Mr. T, Ramaehandra Rao, for the Appel, 
laot. 

Mr. F, fiqwadow, for the Respondent. • . 


JUDGMENT. 

SiDisivi AmR, J.—The 1st defendant ia 
the appellant. He is the Zsmiodar of the 
Miizapuram Estate, and tbe plaintiff, being 
tbe person who parsb&ted a holding in tbe 
estate from the parebaeer in a Court auction 
sale held in 1909 in exeantion of the mortgage* 
deoree for sale passe! in Original Suit 
No. 229 of 1906 on the file of the Distriet 
Mnnsil'e court of Btz^ada agaimt the legal 
representatives of the original tenant of the 
holding (by name P. Veokayya) who bad 
ezeent6d the mortgage deed in 1834. This 
sait was brought for possession of the lands 
•ompriFed in the holdiog as the 1st defend 
ant’s father (then Zsmitdir) obstructed the 
plain'iff’e enjoyment in 19:0 

Tbe let defendant pleaded (among other 
defenie®) : — 

\u) that the original tenant relinquiebed 
the land to the defendant’s father in 1894 
[Sae paragraph 2 of the written statement. 
At tbe trial, Fasli 1307 (or 1897—8) seeme 
to hava been mentioned a9 the date of the 
relinquish moot -; 

(6) that the land has been thereafter 
enjoyed by thu Zjraindar as his home.farm 
land ; 

(ci that the Zmindar did not know of the 
mortgage of 1894 and was not impleaded in 
the Suit No. 5:2 > of 1906 instated long after 
the relinquishment (of 1897-8) and benee 
the let defendant was not bound by the deeree 
and sale in ex-'entiou in that suit. 

Tho patriot Muneif found (among other 
aoneluMone) that the lands were the home- 
farm lands of the 1st defendant owing to a 
general relinquishment of all the lands in 
the suit village of Kesatapalli i 0 p Aa Ji 
13)7” by all the ryots of that village and that 
the mortgage-deares was not binding on 
the let defend »nt, Ho, therefore, dismissed 

to* *Ult. 

Tie Subordinate Julge on appsal gave the 
following’ findings:^. 

c ( “! / U fchis ,a9Q U>*t the land waa 

Sen {ryoh) laud and it waa relinquished 
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nndertbe Estates Land Aot(P); the l.nd 
whieh was known to be Sari land oannot be 
eonverted into Kamatam land by the Zemin 
dar I have no donbt, that the land is Seri 
land and not the Kamatam land of the 
Zemindar.” 

(6) ‘ The relicqaishment by Venkayya 
aannot affeot the mortgage oreated in 1-94 I 
6nd, therefore, that the relinquishment by 
Verkayya (if any) will not affeot the right of 
the mortgagee ’ 

On these (and other) findings, the Sub¬ 
ordinate Judge substantially deoreed the 
plaintiff’s suit. Henoe this saoond appeal 
ty the 1st defendant. Though several 
grounds are mentioned in the memorandum 
of teeocd appeal, the argomeDts urged 
before ns by th9 lsarned Vakil for the 
seoond appellant were confined to the follow¬ 
ing contention: — 

“The lower (Appellate) Court entirely 
overlooked the faot that the Z *mindar wa« not 
a party to the mortgage suit (of H06)’’ 
(6th ground of appeal). The learned Vakil 
did not seriously dispute the finding that the 
land had oonticued to be rynli land but 
argued as follows (expanding, if I may say 
so, the above 6th ground of aprml) (l) that 
the relinquishment of Faeli LG7 by Venkat ya 
made the Zemindar the owner of the Kcdi- 
varam interest; (2) that the Zemindar, there¬ 
fore, was the proper person to be impleaded as 
defendant in the mortgage suit of 19C6 (and 
rot Venkayja’s legal reprereutatives), tbs 
Zemindar then representing the owner of the 
Kudivaram right and the right cf redemption ; 
(3) that the deeree parsed, and the Court- 
Buation sale held, behind the baok of the 
Z-mindardidnct bind bimandoould,therefore, 
oe ignored by him, and (4) that the plaintiff 
as Court acotion purchaser (in a sci: to which 
ihe owner entitled then to possession was not 
made a party) sonld not slaim larger rights 
than the original simple mortgagee who had 
no right as ensh to possession and hencetbe 
plaintiff’s suit for possession ought to have 
been dismissed, 

I think that the lower Appellate Court 
does seem to have ignored the faot that the 
Zemindar was not a party to the suit of 19 6. 
He was, therefore, alearly not boned by the 
dearee and sale prooeediDgs therein. On the 
other hand, > as pointed out by the respondent’s 
•arned Vakil), the lower Appellate Court has 
not given a definite finding whether the 


alleged relinquishment of Fasli 1307 by 
P. '’ei kayya is true and legally valid. Tbe 
judgment of the lowpr Appellate Conrt n*ea 
the phrase relicqaishment, if any.” Far¬ 
ther, I am unable to understand the sentence 
in the judgment of the lower Appella’e Court 
that the land wai relinquished under the 
Eitates Land Act” of 1905 as this Ast 
oarae into foroe long after the date (1897— 
98) of the alleged relinquishment. 

I find that the suit of i90o stems to have 
been bronght, not- agaiost Pallagani Ven¬ 
kayya bat against Pallagani Lakshmigadu, 
Pallacani Ramudn and Pallagani Sithayya, 
(Sae Exhibit Al sale 09rtifiaate) If they 
were the undivided sons or male defendants 
of P. Venkayya, the question arises whether 
tbe alleged relinquishment of I t 7, if muds by 
P. Venkayya would tin! thtm if tbe Kadi- 
varam right was ancestral properly. (This 
question war not argael before us). AgaiD, 
a o her legal question (whieh was argued) 
hrstobe eonsiderjd, namely, whether the 
relinqaisbmeDt was not r*qnired to be in 
writiog to have legal validity (-me sestion 12 
of the old Rent Resovery Ast, VIII of 1855) 
and if it wa9 orally made, whether the cir¬ 
cumstances mentioned in Saranmma v. Lakih- 
m'.ni (I) as validating an oral surrender 
existed in the ease. It is a matter for argn- 
ment whether the deoision in Narasimma v. 
Lakt\mina{ i) does not, if I may say so 
witn roepeet, mix up the rights fliwing to 
tbe landlord from abandonment of the holding 
by tbe tenant with the rights fljwing from 
the surrpDder or relirquishment of tbe 
holding by tbe tenant to Ihi landlord. I 
think that "abandonment" denotes an 
unilateral sot whieh does not necessarily 
in ply that tbe ast has been or has to ho 
brrnjht to the noti«e of aoy other person, 
whereas an ast of ‘ relinquishment ” or 
"eu. render” implies that the ast is bronght 
to the notice of tho landlords. SeeVenka- 
leth Naragan I at V. Keithna i At un 12) .and 
Kal,)i Sttaram tiaik tia’gavkir v. Bbikajt 
Scyne Prab'iu (3), Adiveru Linabhandu Fat- 
ruau v. Lokanadhaiami (4) and Uathar Bat 
v. harr.gat Singh (5). Yet another question 


(1)13 M. 124; 4 Ind Deo (s. s ) 70S. 

h B. ICO; 4 Ind. Dec. IN- S.) 4"9. 

(3 H B. !• 4; 4 Ind Dec. IX. 8 .) 481. 

(4 fi M 322; 2 Ind Dec. IN. s ) 531 (F. B/. 

(5, 18 A- 200; A. W. N.(lb93; 56, t> Ind. Deo. 

(N. 8.) 899. 
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fyas to be considered, namely, whether the 
surrender or relinquishment wa9 ol a right 
or interest worth over R*. 103 and whether 
such a traosastho, if in writing is required to 
be registered to give it validity (9ee seition 
17 of the Indian Registration Act), though 
the Rent Recovery Aot (passed in 18o5) 
merely rcqiired that it should be in writing* 
A further question is, whether a surrender 
or relinqaiabment which is legally valid 
makes the landlord the owner of a distinct 
Kudivaram right in the land or whether it 
merely extinguishes the Kudivaram right f just 
as sub Bastion (2) of eestion 10 of tbs Madras 
Estates Land Aet merely extinguishes the 
Kudivaram right when the tenant leaves no 
heir except the Government and does not 
vest aDydistinst positive right in the land¬ 
lord], See also eestion 8 1 1) as to the nature 
of the right whish a landlord obtains over a 
land in his estate when the tenant’s interest 
is merged with the landlord’s and Upidrosta 
Venkata Saetrulu v. Devi Sitaramudu (6), 
Zemindar of Ohellapalli v- Bajalapati 
Somayya (7) and orders of reference 
to the Poll Benshin Seiond Appeal No. 1765 
of 1918. The extinguishment of the Kadi* 
var&m right by merger or extinction of 
the tenant's natural heirs does not, of sours?, 
sonvert ryoti land into private land and 
in a real sente, the extinguishment” is only 
an abeyanse of the right till it is revived 
.by the grant of tbe land to a third person for 
rent by the landlord. If tbe landlord does not 
by the relinquishment of the tenant obtain 
for himself tbe tenant’s distinct Kudivaram 
right, it seems to follow that be could not 
also own what 19 oalled an equity of redemp¬ 
tion in the Kudivaram right where the 
tenant's right had been subjested to a 
mortgage before the relinquishment or 
surrender. A landholder as each has no 
right to redeem a mortgage created over 
the Kudivaram right by hie tenant as he (the 
landlord) cmld not claim to be a parson hav* 
ing any interest in or charge upon the 
property mortgaged (that is, the Kudivaram 
right) and so to fall under section 91, clause 
(a) of the Transfer of Property Act (unless 
rent had fallen into arrears in which case 
he has a charge on the land for recovery 


2 - 4 i 26 M. L. J. 685, 88 M. 691 
0aa 77; 89M.84. at p. 849,27 M. 
J- 718,16 M. L. T, 67e, (1915) M. W. K. 1, 2 L. 
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of arrears under sestion 5 of the A*t.) 
The other #1 loses of se.tion 9’. are wholly 
inapplicable, Sestion 8 of tbe Madras 
Estates Land Aat seem* to prohibit a 
landholder from holding ryoti land at 
any time under any eirsomstante9 aa if he 
owned the Kadiviratn right therein exeept’ 
of eoorse. io the oase of one of several 
oo sharer Ian i holders. Seition 10, slanse 
(<0 also makes it olear that even when the 
owner of the Kudbaram right in a ryoti 
land died leaving no heirs exsept tbe CrowD, 
though the Grown wa9 by tbia Statute pre¬ 
vented from inheriting the tenant's right 
(as it was entitled to do before tbia Ast 
oame into forae) the landlord did not inherit 
the right of the deoeased tenant as a 
dietinot Kudivaram right, hot the dead 
man's right was merely extinguished on 
his death and the landlord’s right was 
only to indoot any person he liked into 
the land as a tenant and that person would 
obtain tbe Kudivaram right under saotion 6 
of the Aat, 

I shall here refer to two matters which 
related to the sonrse of the trial in the 
lower Courts The appellant (1st defend¬ 
ant) seems to have relied in those Courts 
on his sontention that tbe land beoame 
bi9 Kamatam land by the relinquishment 
of 18 7—8 and he seems not to have put 
forward, or at least pressed enffijiently, his 
sontention that he bssame the owner of 
the equity of redemption by the relinquish, 
rnent and was entitled to retain possession 
as snob owner till his right was extinguished 
by a decree passed and exesutiou proseed, 
ings taken in a suit to whi.h he was himself 
made a party. That a mere relinquishment 
to the landlord oannot put an end to tho 
mortgage already .reated by the tenant so 
as to prejndiae the mortgagee'e right is 
now well established. See Ohotey Lai y 
Sheopal Singh (e) aud Bkambara Ayyar v 
ideenatehi A mmol (9), 

The other matter referred to n, that the 
Court of first instance did not settle the iseuei 
properly 0 n the very complicated questions 
which I am sonsidering and whish were argued 
before ue here. The only issue framed was the 
general one, whether the suit land belongs 
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to the plaintiff or his predassssor io »irle. ” 
The 3rd ground of ar>p9al to the hwsr 
Appellate C.urt wa«, “ the lower Court 
shoold have frame! the most important 
issue in the suit ragaHin? the relinquish- 
raent of the 6uifc hnd io their favour 
pleaded by the defendants, a3 also with 
regari to tha K-matsa nature cr the mt 
laod as tooiended for bv the d<-io ndants. ” 
The lower Appellate Court alao did not 
frame all the neo’^ary questions for con¬ 
sideration and the .eeoocd point framed b7 
it was, whether the land was rolicqaishad 
and whether the relinquishment thereby 
gives the Zsmindar an absolute r’gh'; ii 
the land.” On that question while it 
same to the oooalasion tha*. tha Zsmiudar 
did not get the abmlute right in the land, 
it held that he asquired a right in the 
Kadivaram subjeol to the prior mortgage, 
and it at odib rushed to the conclusion that 
thedssree and ths sab pmesdings in too 
suit of laOd to whioh ths Zimindar w\s net 
made a party were also binding upon him 
and h9nse he sonld not. retain possession. 
What de6oite right the Z mindar got by the 
ryot's relinquishment (if trus) has mi bssn 
properly onnsidered and dee dsd by the lower 
Appellate Court. 

The respondents learned Vakil (Mr. 
Rumadcsi) attempted to euoport the decree of 
the lower Appellate Court by raising tbo o in¬ 
tention that the relinqiibmont itself to tbe 
landlord, if true, was wholly invalid as it was 
made after tbe tenant had carved out a mort 
gage out of tbe tenaney right in favour of a 
stranger. He relied upon Sir Bia^hyom 
Iyengar, J.’a dictum in Ekarrbara Ayy.ir v. 
Ste«natchi Ammal (b). Toe learned Judge 
was considering the proviso to section 11 of 
the old Rent Rsoavery Ait of 18m coasting 
that tenants shall be allowed to relinquish 
tbeir lands at the end of .in rovaDne year 
by a writing to be signs! by them in 
the presense of witnee-es or at any other 
time if the landlord is williog to aisopt 
the relinquishment. I might add here 
that in tbe oorrosponding sestion 143 of 
tbe Madras Eitate9 Land Ait, the words 
“ by a writing to be aigned io the presense 
of witnesses ” does not appear, but section 
150 , slause (1), whish speaks of the land, 
bolder refusing to tecei-.e a nctiss of the 
relinquishment given under sestion 149 
a,.J eestion 150, o!an«e (2), which speaks of 


tenier of suih notise dearly imply that tbo 
noH« should bo in writing though it Dsod 
not b-- attested by witnesses. (The omission 
of tin words ‘by no'iio in writing” in 
sasiion 49 reoms to be a clerical over- 
sight on the part of the Logiulitnri), In 
•osnection with the riyht of the tenant 
nude 1 .’ the Rout R*!Sv7ery Act of 1355 to 
rrlinqu’ h tbe hnd evoa ogninci tbe will 
of the landlord, tbe learned Jcdgc (Bhadi. 
yam thangar. J.) remarked "when the 
land lmquiebcd is bnrdenod with eush 
an ion nbrame, the relinquishment itself 
may So inoperative to terminate hit lia¬ 
bility as tenant tj the landholder until 
tbe i.nmbrame osases by i lHaxion of time 
or is herwise dbobarged by the tenant. 
(Shari Du v. Bitul Bill (10) and Bihi 
Praml v. Shto Dhian (11)]." The learned 
Judge did not lay down that the relin* 
quiehusnt was void but he eesms odI/ 
to point that tbe right and privilege to 
relinquish given by tbe Statute even 
against tbe will of the landlord cannot 
b 3 exsroisad so ae to put an eod to the 
toD3UJv if the inaumbrato) sroated had 
not been extinguished fcofore tbe relin- 
quishaisnt and tbs landlord refused to 
recognise tbe relinquishment owing to the 
insumbramer’s right to bring the holding 
to sale and his consequent right to give 
th 9 purchaser at euob sa'e a oliim to 
repudiate tbe landlord's dealiog with tbe 
relinquished holding by Iettmg it to whomso- 
ever the landlord ohooees. 1 think that 
all that tbe learned Judge intended lo 
lay down was that tbe relinquishment 
made under eiriamstanaes whish would 
not tn.ablo Ibe landlord to deal with 
tbe relinquished land in its entirety as an 
uner on inhered holding need not be recog¬ 
nised by the landlord. Tbke a ease where 
tbo tenant has eub let his holding for 20 
years as he was entitled to do. His relin- 
q lishmeot of the land when !5 years of 
the tub-lease term had still to run an 
tbe tnb-lestes was in possession, oould not 
be all .wed to prejudise tbo landlord woo 
not to be made to wait for lb 
bis power to induit a 
'.u?e in Badri Prasad v. 
qiotsd by the learned 
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Judge in support of his diciur.i lays d ' vn only 
that a sab-lease for a t9r:n of years g 'i . ad by 
an occupancy tenant is not pat an c* i to by 
a relinquishment to the landlord by t is occu¬ 
pancy tenant. If tbe landlord chooses to waive 
his rights and to recognise the sab lea?Q 
for even a mortgage) and to exeroi=e toe 
landlord’s rights aosruing ander the re 
linquiahment sabjeot to ths sab-lease or 
mortgage right?, 1 do not see there 
is anything t) prevent him from so re- 
cogomog the relinqaiahment. Wneo the 
learned Jadge 9a79 that the relicqoHhment 
may be inoperative to terminate the tenant’s 
liability, it does not necessarily negative the 
conclusion that if the landlord consented 
to tbe termination of tbe liability of the 
tenant, the liability may be put an end to 
notwithstanding the existence of an in- 
oumbrance or a sublease. In oHer to 
simplify matters, section 66 of the Bengal 
Tenancy Act, while it 6aye in sub 3ection 
(1), “A ryot not bound by a lease or 
other agreement for a 6xed period may at 
the end of any agricultural year surrender 
his holding,” adds in sub-section (6), "When 
a holding ia subject to an incumbrance 
eeonred by a registered instrument, the 
surrender of the bolding shall not be valid 
unless it is made with the consent of the 
landlord and the incumbrancer" Ther, 
sab.caotion (7) says : 11 Save aa is provided 
in tbe last foregoing section nothing in 
fchia section shall affect any arrangement 
by whioh a ryot and his landlord may 
arrange for the surrender of the whole or 
a part of the holding.” Thus, under sub* 
section (6) of seotion 66 of the Bengal 
Tenancy Aot, the consent both of tbe 
landlord and the incumbrancer are neoes* 
eary to makn valid tbe surrender cf a 
holding which is subject to an incumbrance 
secured by a reyiiterei instrument. Bat 
as section 14S of tbe Madras Estates Land 
Act contains no similar provisions, I do 
not think that it can be argued that tbe 
relinquishment itself is wholly invalid bo. 
cause it is aubjeot to an inoumbranch at 
the time of the relinquishment which is 
the contention put forward by Mr, Rama* 
doss on tbe strength of tho short obiter 
dictum of Sir Bbasbyam Iyenger, J,, already 
quoted. 

In the result, I am of opinion that 
this seiond appeal «annot be satisfactorily 


disprsad of until some of the material 
qieationa arising in tho aase are definitely 
formulated and findings obtained from the 
lower Court on thorn questions, both partita 
beiog at liberty to adduce farther evidence. 
Those questions are :— 

1. Did Venkayya relinquish the lands 
to the Zamindar P When did he do ao F 
Did he relinquish it in the manner pro¬ 
vided for by eeetion 12 of the Rent Re¬ 
covery Act (AotVllI of 1865) F Even if 
there were defects in the mode, time and 
character of the relinquishment, did tbe 
Zamindar consent to the relinquishment and 
to the putting an end of the tenancy r 

2. Was 6uoh a relinquiehment binding 
on Venkayyaaud the undivided oo*pircenere, 
if any, of Veukayya’s family F Was it made 
by registered instrumentF If not, was it 
invalid on that aoioant F 

3. Whs tho holding not Veokayya’e an- 
lestral property ? 

4. Who were the defendants in the anit 
(Original Suit No. 229 of 1906) F If they 
were the undivided so-parsenera of Ven« 
kayya, was the relinquishment binding on 
them or had they consented to tuih re¬ 
linquishment and had their interests in the 
holding been extinguished before they were 
made parties to the suit Original Suit 
No. 22 - of 1906 P 

5. Was tbe late Sri Raja tbe owner of 
tbe Kudivaram right in the lands at the 
time of the suit of 1906 and bad he by 
the relinquishment, (supposing it ia true 
and valid) cr in aDy other mode become 
tbe legal owner of the Kudivaram aDd 
oould he legally beoome an,h owner not¬ 
withstanding hie status as Zemindar P 

6. (Tho Court would have to sonaider 
the effect of the provisions of the Madras 
Eitates Land Aot already referred to in 
ooming to a conclusion on this point). 
Was the Zemindar entitled on the date of 
tbe suit of 1906 to redeem tho mortgage 
created by Venkayya ? Findings should 
bo submitted within six weeks from re. 
•eipt of records in the lower Court and ten 

days are allowed for filing objections. 

« 

Napieb, J.— I ejjrae with my learned 
brother that we must have findings on the 
issues settled by him, and reserve my opin* 
ion on the point* of law until argument 
on the findings returned, 
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Id corapiianos with the above order, the 
Sabordinate Judge of Bfzwoda submitted the 
followirg 

FINDINGS.—The issues I am tailed upon 
to find are:— 

I. —Did VeDkayya relirqoieh hie lands 
to the Zamindar ? When did he do so? 
Did be relinquish it in the manner provided 
for bv sejtion 12 of the Rent Racovery 
Act VIII of 865 ? Even if there were 
defects in the mode, time and character of 
the relinquishment, did the Zsmindar 
•onsent to the relinquishment and to the 
putting an end of the tenancy ? 

II. —Wa9 euah a relinquishment binding 
on VeDkayya and the undivided so parceners, 
if any, of Venkayya's family ? Wa9 it made 
by a registered instrument ? If not, was 
it invalid on that account ? 

III. —Was the holding not Veokayya'e 
ancestral property ? 

IV. —Who were the defendants in tbe 
suit (Original Suit No. 229 of 1906) on 
the file of the Court of the District Munsif 
of Btzwada? If they were the undivided 
•o paroeners of Venkayya, was the relin¬ 
quishment binding on them or had they eon- 
sented to suah relinquishment and bad 
their interests in tbe holding been ex¬ 
tinguished before they were made parties to 
tbe suit Original 8uit No. 2*29 of 1906 F 

V. —Was tbe late Sri Raja, the owner 
of the Kudivaram right in tbe lands at 
the time of the suit of 1906 and had he 


linquish the lands to the Zemindar on 2nd 
February 18 #7 (of iou sj, to aome into 
effect at tbe end of that Faili 1306). 

3. Section 12 of tbe RsDt Hstovery 
Aot (Ast VIII of 1865) runs thus :.Pro¬ 

vided always that tenants shall be allowed to 
relinquish their lands at the end of tbe 
revenue year by a writing to be signed by 
them in tbe presence cf witness or at any other 
time if tbe landholder is willing to assept 
the relinquishment.'' 

Toe relinquishment in question is in 
writing, but there is not elear evidenae 
to show that it was signed in the pre- 
senee of witnesses. In so far as tbe evi- 
deoee cf defendants’ 1st witness goes, 
this dommeot was Dot signed (mark affixed) 
in bis presence. 

Tbe second attestor was not sailed and 
the writer (defendants' 2nd witness) has 
stated nothiog on this point, So I must 
bold that here wa9 detest in the 
mode. 

But there is evidence enough on record 
to show that tbe Zsmindar did consent 
to the relinquishment and put an end to 
tbe tenancy. Tbe defendants’ second wit¬ 
ness has stated that orders were issued 
to tbe effect that the lands should be 
removed from tbe Seri' bead in tLe ac¬ 
counts and entered in tbe Kamatam' head 
and it was accordingly done. The lands 
were leased as 'Kamatam lands’ under 
Exhibits I and IV and b«ve ever beep 
in tbe possession of the Zemindar. This 
is admitted by almost all the witnesses for 


by the relinquishment (suppo-mg it is trne 
and valid) or in any other mode beoome 
tbe legal owner of the Kudivaram and could 
he legally beoome 6uoh owner notwithstand¬ 
ing his status ae Z im ndar ? and 

VI,—Was tbe Zsmindar entitled on 
tbe date of tbe suit of 1906 to redeem tbe 
mortgaee oreated by Veokayy-* ? 

2. The l issue. The defendants’ earn 
is that Venkayya relinquished the lands 
since Fasli i307 and in support thereof 
they have now produced and exhibited 
Exhibit V, dated 2nd Fohruary 1897, 
Tbe execution of this d >oumflDt has be n 
proved by the two defer 03 witnesses (ex¬ 
amined after remand) and I see no reason 
to disbelieve tbeir testimony. I find Ex¬ 
hibit V is a genuine and tru9 comment. 
!. therefore, deride that Venkayya did re- 

I 


3e plaintiff. 

4. The ll issue .—The document is not 
igistered. But I bold it is Dot invalid 
i that account. Section 12 of Act VIII 
f 1865 did Dot require registration. The 
im-tation Act of ldo4 was already in 
irce by then and if the document was 
:quired to be registered it would have 
Ben so stated in the Act (VIII of 1855). 
he decision reported as Rangayya Appt 3au 

Ratnam (12) supports my decision. 

5. The relinquishment which was de¬ 
rive (vide paragraph 3 supra) was binding 
i VeDkayya, since it was accepted by 
ie Zsmindar a D d acted on by him and by 
enkayya and his coparceners. (Tbe 
ghts of the co-parceners will be consider* 

1 in Issne IV). 

(12) 20 M. 3)?i 7 Ind Dec. (s. s.) 279. 
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6. The III t'siui .—Thera is do evidence 
worth the Dame for the defendants to show 
that the land is Dot Veokayya’s aDoe«tral 
property. Oo the other hand, the defence 
evidence goes to strengthen the plaintiff's 
case that the property is ancestral So 
I decide the point against the defend* 
ants. 

7. The IV iisue .—The defendants in Origi¬ 
nal Suit No. 229 of I9i6 were Venkayya’s 
sons (tide Exhibit G — extract from the suit 
register: tide Eihibit 61 also whioh shows 
that the plaint, deeree and judgment were 
destroyed). These are, aeeordirg to the 
evideics on record, the nndivided sons 
of the late Venkayya and all of them 
were minors at the time of the relin¬ 
quishment. This is not disputed by the 
plaintiff. The sons being miners at that 
time conld not have given any consent to 
the relinquishment. So the question re* 
solves itself into 'whether the relinquish¬ 
ment by the father binds the sons' I 
think it is binding on the sons. The 
Zemindar gave notics to VeDkayya sailing 
on him to qnit the land (apparently 
alleging that he had no right of oscupatoy 
in the holding). Similar notices were 
served on almost all the rpof/. All 
of them sent replies disputing the right 
setup by the Zemindar. Then the Zimin • 

. dar .suite and obtained decrees against 

eome. It was then that VeDkayya reiin- 
quithed the land. It was dearly in the 
power of a manager of a joint Hindu 
fcmily to have acted in the roanter 
Venkayya did, saving the family from the 
expenses and coats of a ruinous litigation. 
No doubt, some suits whioh were 61ed 
sometime after this relinquishment were 
. de « ded a 3 a * D st the Z .mindar bat that is 
a different matter. By the time of Eihibit 
V the Zinundat'd eontention was upheld. 
Venkayya did not want that a suit-should 
. be Bled against him and he be taxed 
with costs. So he relinquished. There is 
nothing to show that he was ooeraed. 
In my opinion, he ast6d prudently under 
,the o.rsumstansea. So the relinquishment 
is binding on the eons. It is in ev.dense 
that ever since the relinquishment 

‘ * 8 i 8 ° n mu 6 ” had 03 P° 3fl «3ion and enjoy* 
menfc, The evidence of plaintiff's 6th 

"‘.TV' 6n ‘ i “.' d •» *w th. least 

Wdifc, for bis relations with tbs estate 


are anything but friendly. So I hold that 
the interest of the eons became extingu¬ 
ished by the time of the suit, Original 
Suit No. 229 of 1906. 

fc‘. The V issue .—The Zjmindar oannofc 
be said to have besome the owner of the 
Kudivaram. Under section 8 (I) of the 
Estates Land Act, the Z mindar can hold 
the land only as a landholder. Bnt if 
he bad enjoyed the land for 12 years 
prior to the Act coming into force, » e., if 
the land bad been oaltivated as private 
land by the landholder himself by bis own 
servants or by his labour, eto., the land tan be 
denned to be the landholder’s private land 
(tids section 165). Bat in this case there 
was do such enjoyment. The relinquish¬ 
ment oame into effect in 1397. The land 
was leased for about 8 years to tenants (under 
Exhibits IV and I) and it was then that 
the Zjmindar aommenoad to oultivate the 
lands himself. So I decide the issue V 
against the defendants. 

9. TheVIiuus .—It is contended by the 
defendants that because thj Zjmindar was 
in actual physical possession of the land 
by the time of the suit they are entitled 
to redeem. No authority has been ehown 
to me to support the defendants’ sonten* 
tion. It may be something if that pos* 
session had matured and created any 
title in the defendants. Bat it 'was not so. 
So the mete circumstance that defendants 
were in possession (this is clearly establish¬ 
ed by the evidence on record) since the 
time of the relinquishment (and so by 
the time of the suit) cannot help the 
defendants. That defendants can have no 
right to redeem under other eirsnm* 
sianoes has bsen laid down by His Lord* 
ship in the remand order (judgment) 
I must and do find the issue against the 
defendants. 


This second appeal coming on for final 
hearing, after the return of the findings 
of the lower Appellate Court upon the 
issues referred by this Court for trial 
the Court delivered the following 

JUDGMENT. 

Sadahv* Aytxb. J.-—The 1st defendant (ap* 
psllant) u the Zimindar of Mirxcpuram and 
S? * C^espondent) is the pur.haser in 

the Court auetion-sale of a sartaio saleable 
land in the estate, the sale having basn 
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held in execution of a mn- case decree 
passed against ere P. Vecksyya who was 
tbo H'ct teoent of the 1 .nd til lc9 : , the 
mortgage soit having tec-n bi ought against 
him in 1905 when he had ceased to he 
tie tenant of the land, in lt97, the said 
P. Venkayya abandoned tbo land and tie 
Zemindar took possessi n cl it and yet 
as VeDkayya was toe original iroitofgor 
(the mortgage-deed be'ng rated 1:. l) he 
was impleaded as the defendant in the 
mortgage suit of 1 - 06 and the Zsmicdar 
who was in possession was Lot impleaded. 
The plaintiff as the Court anotion purahaser 
brought this suit in 1915 in ejestment of 
the let defendant, the Zemindar, who is in 
poseeeeicn of the land. 

The lower Appellate Court held (1) 
that as the Und was admittedly ryoti 
land till 1197, it ecald nev<r become con- 
verted into private land, btoinso by the 
Statute Law land whieh is asaertair.ed to 
have teen at one time, however remote, 
ryoti land eonld ntver become aoDverted 
into Kamatam land; (<0 assuming even 
that t yoti land aould be so converted by 
the Zemindar into Kamatam after relin¬ 
quishment by the ryot, the mortgage oreat- 
ed by the ryot before inch relinquishment 
sould not be affeoted in any way and the 
sale in execution of tbo decree obtained 
on the mortgage cor forred on the purobaser 
at that sale the rigbt to bold that land 
as ryoti land. 

As regards the fir6t point, it most be 
admitted that there is a strong body of 
judicial opinion in the deoieiocs of this 
Court in support of the view that if a 
laud is proved to have once been ryoti 
land, it could never be treated afterwards 
as having (by any dealings by tbe Zemindar 
or by the tenant or by both) been converted 
into Kamatam land except in the single case 
mentioned in the proviso to section l w 5 
of the Madras Estates Land Aet, tamely, 
except where tbe landholder has by bis 
own eervants or by hired labour with bis 
own or hired stock cultivated the land 
as private land for 2 years immediately 
before tbo commencement of the Aot. In 
Zemindar oj Chellapalli v. lia.aUpali Somoyya 
(7) that very learned Judge, Seshagiri 
Aiyar, J., has given reasons in pages 349, 
350 and 351.* in 6upport of tbe abov e 
"'•Pages of 39 A!.— [id J 


view. This view of Seshagiri Aiyar, J., seems 
to h&ve been aotpo'ed b7 Abdur Rahim, J, 
and Barn, J., in Yr-laquda Mallikarjuna Fra- 
rad'i Naid't v Renduchintala Sulbiah (13). 
The lerned Chief Justice, however, in Ze- 
mindar <f Cldlapalli v. Rajalapati Ho- 
mayya (7) held the view that a ryoti land 
can be ebown to hav9 been converted into 
private land by evidence of other acts than 
the acts menti >ned in the proviso to section 
18', but added that sueb ev.dense should 
be "very dear aod satisfastory.” Tbe 
learned Chief Justice held farther in that 
particular case that the clling of the lands 
as Kamatam and the letting of them out 
on terms negativing oc3uoan*y right wilh 
a view to prevent the assertion of suoh 
right (even if sash letting had gone on 
from IS 5 till 1910) were insaffiiieut to 
oonvert thorn into private lauds if suoh 
conduct of tbe Zsmindar could be held to 
have bean merely colourable for tbe pur¬ 
pose of defeating tbe rights of the oc¬ 
cupancy tenants. The inclination of my own 
view is to follow with respect the opinion 
of Seshagiri Aiyar, J. Io the present case 
as tbe cultivation by hired servants of 
the Zemindar could not have begun prior 
to 12 year? before July 1908, when the 
Madras ERates Laud Act oime into force 
(the abandonment having been only in le97), 
the land mu9t be deemed to have con¬ 
tinued to be ryoti land. 

On the other question whether there has 
been a valid relinquishment, valid at least 
to the extent that tbe tenant lost all interest 
in the laud relinquished, I have notbiDg 
to add to what my learned brother has 
said io tbe judgment prepared by him in 
this case. 

The next question for consideration is, 
whether if the relinquishing tenant bad 
oreatod a mortgage right over the Kadi- 
varam interest in the land before his ab¬ 
andonment and relinquishment, that 
mortgage interest also came then to an 
end. On priusiple, it i9 difficult to eee 
how a person after having carved out an 
interest in favonr of another for valuable 
consideration oonld dostroy by his unilateral 
aet the intorest so created in the other 
person ’9 favonr, that is, without the consent 

(13) 61 Ind. Cas 5>2j 39 X. L. J. 277; M. 1. T, 
281, 
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r irtrurtc x« 8 ra: 

v. 4»ma! M ^Bbart^m bj , it mig ht be legally 

•oneide/'.nd'deoidein thi.nntha.Cnl of p.rmi»ibl. to .t.t. £j‘ ia"? nf°.t’"‘n 
. relioqaiihmeot ondec nation U (Boot tboreopoi. hnam. mW ■” 

Bs.ov.rj, dot) si tbs ond of tbo roo.ooo in ths l«od.bold«' bonus, the >“”^ bol J" 
year of his holding by a ryot aa it it. not beiame vested with the right to grant the 
analogous to an eje.tment on forfeiture. Kudivaram right to any other person he 
The operation of su.h relinquishment on liked after the abandonment Iby the iformer 
mesne insumbran.es created by the tenant tenant of the said lands. I. however, add- 
may etand altogether on a different footing ed that the vesting of the ^'varam .n 
apd the relinquishment itself, whon tbe that sense in the land-holder till he graqt- 
land relinquished is burdened with su.h ed it to a new tenant oould not sonvdrt 
an insumbranie, may be inoperative to ter- ryoii land into private land. Having 
minate bis liability as tenant to the landholder farther sonsidered the matter, 1 see no 
nntil the ensnmbranoe leases by effluxion of sufficient reason to obanga my above vidw 
time or is otherwise disabarged by tbe tenant, that tbe t Kudivaram io the abandoned 
Sham Das v. Batul Bibi (10) and Badri holding might be deemed to besome vested 
Bratad v. Sheo Dhian (11).” The learned in the land holder for some legal pnrpoies 
Judge was evidently .onsidering the ease till the land holder indnsted a new tenant 
of a relinquishment whi.h the landholder into the land. It follows from what I 
refused to a.sept, tbe refusal being based have above stated that the mortgage Bait 
oh the ground that a mortgage interest whish was brought in 1906 against a 
had already been oreated over the holding person who had seised to b9 the owner 
and the landlord sould not let the land of the right to redeem, namely, P, Ven* 
to another tenant free from that mortgage, ksyya, was wholly mieaonsaived, that the 
The observation of the learned Judge Zemindar who was then the only person 
rather showe that while, on forfeiture for who sonld in a limited sense represent the 
non assejitanie of pattah, a mortgage Kudivaram interest (though he may nob 
interest sreated prior to the forfeiture • be said to be its owner in its full sense) 
failed [whiah was tbe direst de.ision in and who was, therefore, entitled to redeem 
Bkambara Ayyar v. Ueenatchi Ammal (9)] the mortgage was tha proper party to have 
a mere relinquishment wonld not put an bean impleaded as tha defendant in tha 
■end to a prior mortgage. suit for sale by the mortgagee, and that 


Holding, then, that tbe mortgage of 189* 
subsisted in favour of the mortgagee after 
the date of and, notwithstanding the re¬ 
linquishment of 18-»7, the question is in 
whom did the right to 1 redeem vest 
on that relinquishment P It seems to me 
slear that it must vest in the peison who 
hSsame the owner of tbe Kudivaram interest 
in the lard on snob relinquishment. In Dpa>' 
dtaita Venkata Smtrulu v. Devi Sitaramudu (ri) 
the question of the right of an inamdar in 
the lands in whish he owned • only a 
Helwaram interest after the Kudivaram 
owner abandoned or relinquished his' 
Kudivaram interest was sonsidered by me. 
My sonslusion was that a land holder, 
though he owned tbe waste and abandoned 
Unde in his Village in -a oertaih sense,' 
sonld not be sonsidered to enjoy the Kadi, 
varam - in the ordinary mode -• 'without 
dimt untast by the eaHivatiou *of the* 

25 


as he was not made a party to that: 
suit the de.res for sale and tha 
sale in exesntion held thereunder bound- 
neither the lands nor the Zimiodar and 
that the plaintiff (purahaser in the Court 
auetion sale) mold not, therefore, maintain 
the present suit for possession having 
obtained no title to the Kadivaram right 
by his purshase in the desree passed, in/ 
the said miaaonsieved anit. The Subordi* 
nate Judge's decree must, therefore, be; 
reversed and that of tbe Distriat Muniif, 
restored with sosta here and in tbe lower; 
Appellate Ooort. 

Nxpiib, J.—The Bint Bssovary Ast of 
18)5, sestion 12, gives to a tenant a right to 
relinquish his holding and 1 am elsar that 
heoannot sreate an interest in his eakats 
that will opsrate to destroy that right but. 
that all su.h interests are sabjsat to sash 
right. Bit in dealing with the fatii of thi| r 
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•686 we have 6ret to decide whether there 
was a valid relinquishment. The lower 
Appellate Court hae fonDd that there was do 
writing in the presence of witDeeees as 
provided for in the first eentenoe of the 
proviso to eestion 12 of the Rent Recovery 
A«t and we must assept that 6ndiDg. He 
finds, however, that there was in fa«t a relin* 
qnisbment accepted by the Zemindar and 
aated on by him and by Yenkayya and his 
so-parceners which amonnts to an abandon* 
ment in pareoaD«e of the relinquishment. In 
dealing with similar faits, Shepherd, J,, held 
in Naraiimtna v. Lahihmana (1), that relin¬ 
quishment, acceptance and abandonment 
operate to terminate the estate of a tenant; 
while Mnthusami Iyer, J., went 6ven farther 
and held that a mutual contrast from wbith 
a surrender in faat might reasonally be 
inferred was a valid relinquishment. I see 
no rcaeon to differ from bis ruling, given 
many years ego, and hold that there was a 
valid relinquishment. The important questicn 
remains, however, what was the effeat of 
that relinquishment and the subsequent 
dealings with the land ty the landlord cn 
the mortgage right of the original mortgagee 
in the hands of the present plaintiff eciDg in 
1915P The plaintiff is the assignee of the 
anation-pnrahaser of the land sold in exeso- 
tion of the mortgage-deeree in 1909 and 
claims as owner of the land to reaover poa- 
■essioD of it from the Zemindar to whom it 
was relinquished. The relinquishment was 
in 1897. In the same year the Zemindar 
purported to leaee the land to the satre 
tenant as Kamatam for a term of three years. 
In 1900 it was leased to a stranger for 5 
years as KamatBtn. In 1905 the land was 
cultivated by the landlord as private land, 
In It06 the mortgagee brought his suit 
against the original mortgager ignoring 
the Zemindar who was in possession and the 
mortgagor’s interest was 6old in If 09. On 
thoee fasts the first question seems to me to 
be, what besame of the Kudivaram interest 
after the relinquishment and on the lease as 
Kamatam in the same year. It was decided 
in Ekambara Ayyar v. 1 itenatchi Ammal (9), 
that ejestmeDt of a tenant by a landlord for 
refusal to assept a proper paUa extinguished 
all mesne inoumbranses just as forfeiture of 
a lease-bold interest extinguishes all insum* 
branses under sestion 115 of the Transfer of 
Property Ast, though the Court is careful 


to point out (vide page 408) that a ryot 
with a right of oseupansy is not a mere lease¬ 
holder, but the Court expressed no opinion 
as to the efficacy of a relinquishment under 
section 12 where mesne iosumbraDses have 
been areated by the tenant. I have already 
expressed my opinion that the statutory right 
of relinquishment sannot be made inoperative, 
but the other question stillremains. It was 
held by my learned brother in Upadraita Ten * 
kata Sastrulu v. Devi Sitaramudu (61 that on 
abandonment by a ryot with oseupansy right 
the Kudiyaram did not vest in the landlord 
in eueb a manner as neseesarily to sonvert the 
land into private land (vide page 895) and in 
Aduiumulli Suryonarayana v. Achhutta Potan> 
na (14),that surrender and abandonment were 
not a method by wbish the 1 Kudivaram interest 
•aD be asquired by virtue of the exception 
to sestion 8 of the Madras Estates Lind 
Ast. Agreeing with this view, I would hold 
that the Kudivaram right in this land was 
in abeyanse until it same into existence 
again by admission of a new ryot and con¬ 
tinued in abeyanoe ai long as the landlord 
did and could in accordance with lau> treat 
the land as private land, Under sestion 6, 
sub sestion (2) of the Madras Estates Land 
Ast if occupancy right land is surrendered 
after the Ast and a tenant is admitted to 
possession within 10 years of such surrender, 
be acquires a right of oseupansy. That is 
to say, the Kudivaram interest ia revived in 
him irrespective of the fast that the land^ 
might have been cultivated by the landlord 
himself for 9 years; but we have to consider ( 
the ease of land which was treated as 
Kamatam prior to the Ast. It was held by 
Seshagiri Aiyar, J., as I understand the 
learned Judge, in Upadratta Venkata 8aitrulu 
v. Devi Sitaramudu (6), and in Zemindar of 
Chtllapalli v. Bajalapati Somayya (7), that, 
except in the ease specified in the 
proviso to sestion 185, no land san,^ 
after the passing of the Madras Estates 
Land Ast, ever have been converted into 
private land besause of the retrospective 
operation of seetion 8, sub-section (1) and that 
view has been pressed strongly on us. Tba, 
learned Chief Justice has distinctly negatived 
it in the latter case and, sitting with Aylmg, 
J., had declined to assept it in Ohintan, 

(14) 22 Ind. C&6. 339; 33 M. 60S; 26 M. 1. J • 

16 M. 1 . T- 268. - * 
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Eeidi v. Rajasagi Appala Nurasimha Raja 
Oatu (15), I agree with the Chief 
J uatios that the worda "bet ehall hold it aa a 
land-holder” do not neieaearily imply that it 
remains ryoti land, and I am also of opinion 
that surrender is not an operation by whiah the 
entire interests beaome united otherwise.’ 1 
1 might add that where so large a proposition 
is aontended for as that the aonveraion of 
oaaupanay land into private land einae the 
Permanent Settlement is, einae the Madras 
Estates Land Aat, retrospeatiyely inoperative, 
very de6nite language must be relied on and 
the language used in this seation falls far 
short of that requisite. In my opinion, the 
view expressed by Seshagiri Aiyar, J , in the 
two eases referred to should not be followed. 

I now turn to seation 185, This land 
•learly does not eome within the proviso 
to seation 185. So, it is presumably not 
private land but at the date of the snit 
in 1915 it was being eultivated by the land¬ 
lord himself and had been so cultivated for 
10 years. Even at the date of the mortgage 
euit, the land was being eultivated by the 
landlord. It is found that the lands are 
surrounded by the Kamatam lands of the 
Zemindar and it is admitted that in 1897, 
eleven years prior to the passing of the Aat, 
they were let as Kamatam lands and son* 
tinned to be so let until 1905 when the land¬ 
lord look them nnd6r personal sultivation. 
In my opinion, it is now too late to eontend 
snssessfnlly that the lands are not the pri¬ 
vate lands of the Zemindar, whatever might 
have been the result if the mortgagee had 
brought his snit on his mortgage against his 
mortgagor in 1897 when the latter took the 
lands on lease in 1697 direstly after his 
surrender. What would be the effeston the 
mortgage right if the lands ever besame ryoti 
again is a question I do not propose to eon- 
eider. I think it enough to say that the land- 
lord, not having been a party to the mortgage 
suit (I do not deside that he eould have been 
made a party), is not bound by the desree 
and bsing himself in possession of his Kama* 
lam lands oannot be ejested. I would, there* 
fore, dismiss this suit with eoats throughout. 

Thip sesond appeal having been set down 

to be spoken to on the 28th April 1921, 

he Court (Sadasiva Aiyar, J.), delivered 
toe following 

(16) 27Iud, Oas, 60| (1014) M. W, N. 76$, 


JUDGMENT.—Wheo pronoansing judg¬ 
ment, we omitted by oversight to mention 
what wa had resolved and expressed oar 
intention to do daring the soarse of the 
arguments, namely, to allow the memoran- 
dom of objestions in respast of desreeing 
possession of Item No. 2 with mesne profit! 
(R-3. 36) against the defendants who are in 
po3?ejsion thereof, and we intended that the 
suit was to be dismissed and the Distriet 
Munsif’e desree resorted ody as regards Item 
No. 1. This omission in the judgment will 
be eonsidered as supplied on the above lines 
and the memorandom allowed to that extent. 
The District Munsif will, of sourse, be entitled 
to pass supplementary desraa after enquiry 
as regards future mesne profits. 

M. C. P. 

Appeal accepted. 


LAHORE HIGH COURT. 

Sico.vd Oivil Appeal No. 2307 or 1917. 

November 5, 1821, 

Present :—Mr. Jnatioa Ohevis and 
Mr. Jastise Harraton. 

JAWALA DAS amd'akothir— 
Plaiktipfs—Appellants 
versus 

HUKAM OHAND and others— 
Dependants—Respondents. 

limitation Act (IX of 1003^, Sch. I; Arts. 64, 85- 
Open, current and mutual account-Balance struck 
eSect of. ’ 

A. salt to reoovor the balanco due on cross* 
transactions in which oach side supplied the other 
with goods in kind ia governed by Artiole 86 and 
not by Article 64 or Artiole 67 of Schedule I to tho 
Limitation Act. L p. 3S8, ool. 2| p. 389, ool, 1.] 

Job Ram v. Attar Chand, 30 Ind.Cae.491: 16 P R. 
1916; 178 P. L. R. 1916, 118 P. W. R. 1916, followed. 

An account does not become olosod’whenever a 
balance is struck, tp. 388, col, 2.] 

Sesond appeal from a desree of the Dis¬ 
trict Judge, Shahpur, at Sargodha, dated the 
12th May 1917, reversing that of the Sub- 
Judge, Sesond Class, Sargodha, dated the 
13th November 1916. 

Mr. Nanah Ohand, for the Appellants, i 

Mr. Mukand Lai Puri , for the Respond, 
ents, . * 



388 


INDIAN CASES. 


JAWALA DAI r. HCKAM C8AHD. 

JUDGMENT.—The plaintiffs in this case 
*ue for a sum of Rb. 2,270 which they claim 
to be doe to them from the defendants. 
There have beeD motoal dealiogs between the 
parties, eaoh side supplying the other with 
•ertain goods. Tho accounts were made op 
from time to tine and on the 19th Baieakh, 
Sambct 1962, a balance for R«. 1,712 was 
atrnek in favonr of the plaintiffs. A later 
balance for Rb. 1,718 14-6 was strcok in 
favcnr of the plaintiffs on the 15th Jeth of the 
6ame year. This amount was tbe same as 
that doe on the form9r balance of the 19th 
Baisakh 19 2 sxo6pt that Re. 6-14-6 were 
added 6 b interest. Since then, there have 
been no dealings between the parties. This 
snitwaB brought on the 9th August 1915, «>., 
about ten years after the striking of the last 
balanco. The first Court decreed the claim 
but the learned District Judge holds that the 
•sse ie governed by Article 85 of tbe Sche¬ 
dule of tbe Limitation Act and is time barred. 
Tbe plaintiffs appeal to this Court. 

The period of limitation under Article 85 
is three years, and it is admitted on behalf 
of tbe plaintiffs appellants that if Article 65 
applic s to the ease tbo suit is barred by 
limitation. But on betalf of the plaintiffs 
it is urged that tuis is not a care of a 
routnal, open and correct account but rather 
a oate of a closed account, and that the Article 
applicable is Article 64, tbe period cf 
limitation under the Panjab Liana Limita¬ 
tion Act beiDg six years. On tbe 2 sth 
August 1909 the defendants applied to be 
declared insolvents and they then showed the 
debt, which ie tbe subjoot of the present suit, 
in their list of liabilities. Counsel fur the 
respondents admits that if the period of 
limitation applicable to tho suit is six yean, 
thie acknowledgment made by the defendanle 
in 1909 would ba sufficient to renow limita¬ 
tion under section 19 of tbe Act. 

The ODly question for cur deoisioD, there- 
fore, io whether the Article applicable is 
Article 85 or Article 64. Mr. Nanai: Chand 
relies mainly on the case published as 
Ithar Dai v. Harhiihan Du (I). That 
ruliog, however, does not ssem to us 
to beat all parallel to the present case, fer 
it was a case in which the account ooD?isted 
eolely of loans by the plaintiff tc tho defend- 

n, ss Jpd, fas. 577; US 1*. W, R. IU1A; 7 P. L. R. 
1017. 
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ants who mado re payments in the shape of 
grain. Thie, obviously, was no', a ca-e of a 
mutual ascoont but simply an ordinary loan 
aesonnt. Mr. Nanak Chand argues that in 
the present case the account muit be 
regarded as a closed account and net an open 
account from tho fact that, einoe the date of 
tbe last balance, no further transactors 
have taken place between the parties. The 
mere faot that tbe plaintiffs have allowed 
a considerable time to elapse before suiog 
cannot in aoy way change the naturo of tbe 
account; nor are we able to hold that an 
account becomes closed whenever a balance 
is strnok, Mr. Nanak Cbaod places reliaoeo 
on a paragraph in tho above-mentioned 
ruling whioh begins : "it will be observed 
that plaintiffs eue not on an open but oa a 
closed acooont.” We note, however, that tbe 
preceding paragraph shows that a fresh item 
bad been borrowed and a fresh payment 
made einoe the striokiug of tbe last balance, 
eo that no support is here found for Mr, 
Nanak Cbaod’s proposition that an account 
is olc6ed whenever a balance is struck until 
it is ro-epeued by fresh dealings. Fop the 
respondents relianeo ie placed oaJaiRamv. 
Attar Chand (2) which seems tons exactly in 
point. This is the ruling' which has been 
relied on by tbe learned Di6triot Judge 
Counsel for tbe respondents also sites 
Chittar Mai v. Bihari Lai (3), which quotes 
tbe deBDition of a mutnal ataonDt given in 
Gantsh v. Gyar.u (4). Other rulings sited 
are Murugaj'pa Ohetty v. Vyapuri Chetty (5) 
and Laljee taboo v. Rcgluonundun Lall tahoo 
(6). In the present oaee it appears clear to os 
that there were mutual dealings and that; 
though balances were etruok from time to 
time, these were merely acknowledgments 
and Dot agreements to pay, and the case is 
one not of a stated aoionnt but of a matual, 
open and current aoeount, where there have 
been reciprocal demands between tbe parties, 
The ease is, therefore, governed by Article 
85 and not by Article 64. Mr. Naoak Obond 
also argued that Article 57 might be applied 
to the ease, but this ie obviously inapplicable 


(2) 30 Ind Cas. 49!; 16 P. R. 1916; *78 P- ^ B ' 

1915; USS P. w. B. 1915. 

(3) 4 Ind. Cas. 26'; 32 A. Us 6 A. L. J. 9-1. 

(4) 22 B. 606; 11 Ind. Doc. (X. s. 9». 

(5) 38 Ind. Cas. 227; 5 L. W. 364; 32 U. ■ 5 

(6) 6 0. 447 at p. 148; 3 Ind Deo. IS. *•) 2J1. 



• Vol. IiXVl] INDUN 0ASES ‘ 

HiBi iisa man oaiio'a. ukkikabah oo„ ltd. 

> 8 Aitisla 57 merely relates to euite *° r 
money payable for money lent and b«e 

no applieation to a«»« «Q whl0 ^ the pla,ntlff 
in eningtoreaover the bihose .dne ou aross- 
tnma.lions in whiab eiob Bids supplied the 

other with goods id bind. , 

We uphold the deeision of the leaimed 
Dietriet Judge dismissing the suit as time- 

barred, and we dismiss the appeal with 

• 

costs. 




l. K. 


Appeal iitmuad. 


tor lias been guilty of misconduct, iu a technioal 
lenso that “3 if the misconduct ia of such a nature 

SSSsS s& 

£r. s 

JT^.^anC^SS a C ud n9 this n ha S happened 
in spite of a complete absence of dishonest motive 
the Court will not hesitate to remit the award to 
the arbitrator instead of setting it aside, [p. 892, 

0, ln arbitrator is the Judge chosen by the parties, 
he has a wide measure of discretion as to the 
in which the proceedings are to be con- 
ducted and a duo knowledge of the whole case is ^ 
E brou-ht to his mind. His award will not be set 
1 . because the Court differs in opinion 

for his decision, [p. 393, col. l.J , 

Anneal against an order of Mr. Justus 
■R«K1 dated the 12th April 1920. . 

Sir B. 0. Hitter and Mr. Peirson, for tbs 

Appsllant* , 

Mr W. QrtQory % (or the R$9pond8nt*e 

JUDGMENT, 

UOOIUIH. Acra. C. J.-Thi. i. .a»Pl>>al 
.pict th. judgment of Mr. Ju.tl.e H.otm 
in the matter of an applieation to set aside an 

ftW £\be 28 th August 1919 the appellants 
agree! to sell to the respondents 5,000 
bales of jute of what has been tailed the 
Narainganj mark. The eontraot contained 
an arbiration elanse in the following terms: - 
“Aoy dispute arieiog out of this oontrasl 
shall be referred to the arbitration of the 
Bangui Chamber of Qommeroe whose deei* 
uioo shall be a.septed as final and binding on 

both paritea to this eontrait.’ 

The ease for the apoellants is that, between 

from ono siae wmen is nut/ uuwiuoeu wv vuo u.uv., tbo 1st and 30th. 1919, thoy 

whether the information is given orally or in the . delivered to the buyer3 2,41* bales Ol JUI* 

. shape of documents Lp 891, col. *.] . # fchfl aontraot mvk aeeorttnenk ana quality, 

In arbitration proceedings both aides must be 
‘hoard, and each in the presence of tho othor ; how- 
over immaterial the arbitrator may deem a point, 

* ho should bo very careful- not to examine a party 
, or a witness upon it, except in tho presence of tho 

opponent, [p, fcfll, col 2 ] 

* It is both an unwise and unsafe proceeding for 
an arbitrator to take proof in tho absence of either 

: or both parties, [p. 3^2, col 1.] 

, If irregularities in procedure aro proved which 
amount to no proper hearing of the matters in 

* dispute that would he misoondnot sufficient to 
^ vitiate the award, without any imputation on the 


CALCUTTA HIGH COURT. 

APPCiL FftOM OaioiKAL Ojdib No, 62 
o» 1920. 

July 1, 1920. 

Pretent :—Sir Aeitoab Mookerjee. Kt., 
Aetiug Chief Jnstiee, and Jostise Sir 
Ernest Fletsber, Kt. 

HARISING aSEHALOHAND- 

Appbllmt 

eeriui 

, KANK1NARAH CO., LTD.— 

RB8P0NDBST9. 

Arbitration Act (11 of 1899J, «. 18 (I), 14- 
' Arbitration—Reception of evidence in abeenee of party 
'affected thereby, propriety of—Principle of } uftice - 
Irregularity o) procedure— Uiecond-jct— Award, token 
.thould be remitted and \chen tet aiide. 

Where the arbitrators in a case do not decide a 
substantial question arising between the parties to 
the arbitration in the presence of both the parties 
and arrive at an ex parte decision in the presence of 
one party the award is invalid, [p. 892, coL 1.] 

Whother *n arbitration is oinduoted on the foot¬ 
ing that it is a mercantile or a legal arbitration, 
the first principles of justioe must be equally applied 
inerery case. One of these elementary principles 
is that an arbitrator must not reoeive information 
from ono side whioh is not disclosed to the other, 


of the eontraot mvk asiortment and quality, 
wbi.b were roieived by them. The buyers 
were apparently not satisfied with the quail y 

of the jute and on the; Uth September 1919 

referred the matter to the arbitrators without 

anynotl.e to the plaintiffs. On the 17th 

September 1919. the- Wehjf of the 

Arbitration Tribunal of the Chamber mtimat- 

B a to the appellants the obiestion taken by 

the buyers. On the next day, the appellants 

vitiate me awara, wunonc any imputation on mo replied that they had received no «omplaint 

honesty or impartiality of the arbitrator, [p. 892, j r0in th e bnyera and denied that Inere was 

col. i»j f > P arbHraiioq, eojuf 

The Ooiirt may remit au award when the arbitra fa 9 * o 
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•orrespoudense, not material for the decision 
of the qoestions raised in this appeal, the 
Begistrar sent the following letter to the 
appellants on the 6th November 1919 

"I am instrmted by the Court whish has 
been sonstitnted to adjudicate on the above 
dispute to request you to selest in 
•ODjunstion with Messrs. Jardine Skinner A 
Co., Managing Agents, Kankinarrah Co., Ld., 
ten bales from the 1,275 bales in dispute, five 
bales to be selested by yourselves and five 
bales by Messrs. Jardine Skinner A Oo. 
The bales must be here at 10 o’elosk on 
Saturday the 8th instant. Should you refuse 
or neglest to selest your portion of the 
bales in time to enable Messrs. Jardine 
Skinner A Co., to send them here on tbe day 
and at the hour mentioned, Messrs. Jardine 
Skinner A Co, have been informed that they 
will be at liberty to selest the whole ten bales 
themselves and send them here. You may 
identify the bales here at 10-30 a. m. on 
that day.” 

On tbe next day, the sellers replied as 
follows: “With reference to your letter 
No, 21914, dated the 6th instant, we are to 
submit to tbe Court whish have been 
sonstitnted to adjudisate on tbe above dis¬ 
pute that our representatives went to selest 
bales, cut of the lot of; 1,275 bales, as 
advised by the Court, and they found only a 
mixed lot sontaining about 150 to 200 
bales of tbe mark in dispute. They politely 
but persistently requested the mills authorities 
to show them the lot cf 1,275 bales in 
dispute whish they refused and failed to 
do ; thus they were not in a position to 
selest bales as required by the Court. In the 
cirsumstances, we would submit to the Court 
to postpone tbe arbitration for the present 
and to find out tbe lot in dispute so that 
we oan selest the bales for their inspestion. 
If in spite of our this submission to the Court, 
it proseeds with tbe arbitration, we would not 
be bound by tbe Court’s award whish will be 
based cn inadequate and one sided evi* 
dense.” 

It appears on tbe 6th November 1919 
the Registrar had also sent a letter to the 
buyers in the following terms :— 

"I am instrusted by the Court whish has 
been sonstitnted to adjudisate cn the above 
dispute to request yen to selest, in eonjuns- 
•ion with Mes:rs. HarisiDg Nehal Chand, 
t-n tiles frem the 1,275 bake in dispute, five 


bales to be selested by yourselves and five 
bales by Messrs. Harising Nehal Chand. 
ihe bales must be here at 10 o’slosk on 
Saturday next the 8th instant. Should 
Messrs. Harising Nehal Chand refuse or 
neglest to selest their portion of the bales in 
time to enable you to send them here on the 
day and at the hour mentioned, you will be 
at liberty to select the whole ten bales yonr- 
selves and send them here." 

To this, tbe buyers replied Dext day aB 
follows : — 

In acknowledging receipt of your letter 
No. 21915 O of 6th instant, we beg to advise 
you that as Messrs. Harising Nebal Chand 
have refused to selest bales for arbitration tx 
the parcel in dispute, we have exersiied tbe 
authority granted us in your letter under 
reply and have to-day despatshed iO bales 
of our own selecting to the Chamber for 
favour of arbitration.” 

It now transpires that the arbitrators did 
not communicate to the buyers the. reply 
received from the sellers on the 7th November 
1919, in whish they alleged that they could 
not make the selection as directed by the 
arbitrators, as they were not allowed by tbe 
buyers to have access to the 1,276 bales. 
Nor did tbe arbitrators sommunicate to the 
sellers the reply received from the boyers. 
On tbe other hand, they accepted the ten 
bales selested by the buyers and sailed upon 
tbe sellers on tbe 14th November 1919 to 
identify them: 

''I am directed to give you notice to identify, 
on or before 2 p. m. to-morrow, Saturday, tbe 
15th November, the ten bales which have 
been sent here by Messrs. Jardine Skioner 
A Co., from the parcel in dispute, failing 
whish tbe bales will be inspected for purposes 
of the arbitration,” 

The sellers protested agaimt this procedure 
and declined to be a party to the arbitration 
proceedings further. Ultimately, the arbi¬ 
trators made en award on tbe 26th November 
1919, holding that the quality of the jute 
was not equal to the standard of the mark, 
and directing the sellers to pay to the buyers 
an allowance of Re. 31,875 on the 1,275 bales 
in dispote. The award wbb filed in Court cn 
the 19th January 1920. On the 16th March 
1920 the sellers made an application to 
have the award set aside, whish has been 
refuted by Mr. Justice Rankin, On the 
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Matson v. Trower (3), Brook, Inre \>, 

Sit ton and Jewson and Soru, In re K )> 

Th 3 validity of the pro.esdinga in this 
•ase mast, .ouiequently, be tasted in the hgbt 
of the well-established do.tr.n, that in 

arbitration pro.eedings both 8,de9 “ a9 J h 
heard and eaah in the preaeoee of the other, 
S waver immaterial the arbitrator may deem 
a point, he ehould be vary metu ijoi to 
examine a party or a witness npon it. 

exiapt in tbe preeen.e of ‘ h> 

This role was formulated by L>rd 
io Walker v. Frobiiher (6) where he set ao»de 
an award on the ground that the ev.den.e 
had been improperly admitted, and ob»r»ai 
that even though tbe arbitrator swore that 

the evidence revived had had no effnt on 
hie award, no Court would permit him to 
decide so delicate a matter as whether a wit¬ 
ness examined in the absense of one of the 
parties bad an influence on him or not. ine 
same view was adopted by Lord Denman m 
Dobson v. Groves (7) and Plews andMidileton 
In re (8). In Drew v. Drew (9) Lord Oranworth 
followed the rule, laying down that an arbit¬ 
rator miseon.eive. hie duty if he. .n any the mi- 
nuteet reepest, takes it npon himself to listen 
to evidence behind the bask of a party who 

lntAFAfitad in controverting it or le entitled 


present appeal, wa have been invited to 
set aside the award as improperly made. 
In our opinion, the award must he re- 
mitted to the arbitrators for re-soosideration 
under seition 13 (l) of the Indian Arbitration 

From the eorrespondenss already set out, 

• it appears that on the 7th November 1919 

• the sellers alleged that they were unable to 
'select five bales as directed by the arbitrators 

■from the 1,275 bales in dispute, became 
the sellers allowed them assess to only 
150 or 200 mixed bales. The buyers, on 
the other hand, intimated to the arbitrators 
that as the sellers had refused to select 
the bales, they had exersised the option 
allowed to them and had eelested all the 
ten bales. Consequently, there wa9 at that 
stage, a substantial matter in sontroverey 
between the parties, namely, whether or 
not the sondust of the buyers made it 
impossible for the sellers to carry ont the 
instructions of the arbitrators. This ques¬ 
tion should have been deeided in the presence 
of both the parties eonserned, after the 
respective allegations of the sellers and the 
buyers had been intimated, eaah to the 
other. Now, it may be aonaeded, as stated 
by Lord Halsbury in Andrews v. Mitchell 
(t) that although we must not insist upon 
a too minute observanae of the regularity of 
forme among persons who naturally, by 
their edusation or by their opportunities, 
cannot be supposed to be very familiar with 
l4gal procedure, there are some priuaiples 
bf justiae whioh it is impossible to disregard. 
Whether tbe arbitration is aonduated on 
the footing that it is a mereantile or 
k legal arbitration, the first prineiples of 
juatiee, as Lord Langdale, M. B. put it in 
harvev v, Shelton U), must be equally applied 
in every ease. Ooe of these elementary prin- 
eiples is that an arbitrator must not reoeive 
information from one side whish is not 
dieeloeed to the other, whether the inform¬ 
ation is given orally or in the shape of 
documents,; though the rule has sometimei 
been ignored by mereantile:arbitrators, whose 
awards have on this ground been set aside: 


(1) (U05) A. 0.78 at p. 80| 74 L. J. K. B. 838, 91 
L. T. 687. 

(2) (ie44) 7 Bear. 466, 18 L. J. Oh. 486, 49 £. B. 

mi M a. a, lie. 


is interested in controverting 
to controvert it. Lord Eldon and Lord 
Oranworth thus concurred in the view that 
the principles of universal jistics reqaira 
that the person who is to be prejudiced by 
the evidence ought to be present to hear 
it taken, to suggest cross examination or 
himself to cross-examine, and to be able 
to find evidence, if he can, that shall meet 
and answer it. It is indeed indispensable 
to the impartial administration of jnetiee 
between the parties that both should be 
present when proof ie being led by ejther; 
the eame rule applies to an inspeetion pr an 
experimental teet which are regarded as 
praetiaal proof: PaUnon and Son ▼. Corpora- 

(3) (1624. B. A M. 17, 27 B. B. 725. 

(4) (1864 0 1 c. B. (n. ■ ) 403, 38 L. J. O. P. 840, 
10 Jur. in. s.) 704, 10 L. T. 878,143 B. B. 1184, 139 

R.R.547. , , 

16) (1893) 40 Sol. Joa. 439. 

(0, (1801) 8 Ves. 70; 6 B. B. 823, 81 E. R. 913. 

(7) (1844) 8 Q B. 037; 14 L.J. Q. B. 17, 9 Jur. 
80.115 E. B. 289, 03 B. R. 609. 

(8) (1843) 0 Q., B. 845) 14 L. J. Q. B. 189, 9 Jur, 
160i UR E. B. 819, 08 a. B. 572. 

0 ) (1856) 2 Maoq. l| 149 B. B. US, 
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ion of Qlatgow (10). It is both an nowise 
and unsafe proceeding for an arbitrator to 
take proof in the absence of either or both 
parties. These rules have been adopted and ap- 
plied in CiirietjiJehanjir Khamkatti v. Crowder 

(11) and Qanet N(train Singh v. Mali 1 1 Hcer 

(12) . In the present sase, the arbitrators 
deeided of their own motion, to adopt a 
certain mothod to obtain a fa : r sample of 
the disputed goods. It is oonoeivable that 
they might have adopted some other method 
equally convenient or effioacious : but this 
mush is slear that they oould not arbitrarily 
depart from the procedure they had invited 
the parties to follow. Now, one of the 
parties somplained that they bad been pre¬ 
vented by the other party from making 
the selection in the manner dirested by the 
arbitrators. The arbitrators did not investi¬ 
gate the matter. Their sonelusion that the 
buyers had rightly exeroised the option to 
select all the ten bales was arrived at ex parte 
without intimation to the sellers that the 
buyers slaimed this right and without oppor¬ 
tunity afforded to them to eontrovert the 
allegation of the buyers. This plainly affests 
the validity of the award, besause, as 
pointed out by Lord Parmoor in Amir 
Begam v. Badr uddin Bueain (13), if 

•irregularities in prosedure are proved whioh 
amount to no proper hearing of the matters 
in dispute, that would be missondust 
sufficient to vitiate the award, without any 
imputation on the honesty or impartiality 
of the arbitrator. 

The question next arises whether the 
award should be remitted under seotion 13 
(1), or should be set aside under section 14 
of the Indian Arbitration Act. The 
appellants have urged that the award 
should be set aside and the matters in 
eontroversy investigated in Court. We are 
nnablc to assspt this contention in the 
circumstances of the present case. There 
can be uo doubt that tbo Court may remit 
the award whore the arbitrator has been 
guilty of misconduct in a technical sense, 
that is, if the mieconduot is of such a 

(10) (19^1) 3 F. 34; 58 Sc. L. R. 835. 

■ Ml) 18 15. 299; 9 I ml. Dec. (s. s.) 707. 

1 12) 10 Ind. Cas. 459; Id C. L. J. 399. 

( 13 , 23 led. Ca?. 62*; 19C. L. J 491; 18 C. W. N. 

- u \ fO A. 89B: 1 0 L. :. 249; 12 A. L J. 537; 17 0. 
r 12,). 10 Rom. L. It. 413; ,1911) M. W. X. 472: 16 
a L T, 3C| 27 M. L. J. 181; 1 L. W. 1016 (P. 0.). 


nature as does not disqualify him from 
acting or render it impossible for tbs 
Court to trust him. If the arbitrator is 
guilty of fraud or partiality or such like 
misconduct, as would justify his removal, the 
Court will not remit the award. But where 
the arbitrator has merely failed to exercise 
all his powers or has improperly exercised a 
discretion, 6uoh as, hearing witnesses or 
consulting documents in the absence of 
the parties, and this has happened in spite 
of a complete absence of dishonest motive, 
the Court will not hesitate to remit the 
award to the arbitrator instead of setting 
it aside. This is in accord with the course 
adopted in Anning v. Bartly (14) and 
Datenport v. Vickery (15) and with the 
opinion expressed by Bomilly, M. R, in 
Tidiuell, In re (16). In this connection, it 
is important to bear in mind that Oourti 
have been invested with statutory authority 
to remit an award, only in comparatively 
recent times, as is clear from section 8 
of the Common Law Procedure Act, Un¬ 
even the Arbitration Act (Scotland) 1894, 
did not embody a corresponding provision; 
consequently, in many of the earlier decisions 
on the subject, orders were made fer 
cancellation of the award under circum¬ 
stances in whieb, in more recent times, the 
award would have been probably only 
remitted to the arbitrators. To take one 
example, when an award waB remitted ty 
the Lord Ordinary (Lord McLaren) in 
Rcgtucn v. Rcgerton (17), the Court of 
Session (Lords Mure, Shand and Adam) 
set aside the order; see also Follick v. 
Beatley { 18) and the decisions of the Houce 
of Lords in Adame v. G. N. Scotland By. Co 

(19) , Eolmei Oil Co. v. Fumphenton Oil Co. 

(20) , Edinburgh Water Truit v. Olippen’t Oil 
Oo. (21). In the present sase, the Court 
has authority either to set aside the award 
or to remit it to the arbitrators; the sdo 
question ip, which of these alternative! 
should be adopted. Although the prosedure 


(14) (1858) 27 L. J. Ex. 145; 114 B. B. 1019. 
(16) (1861)6 W. B. (Eng.) 701. 

(16) (1863 ) 38 Bear. 2lF; 140 B. B. 04; 10 
(N. 8.) 143: 56 E. R. 349. 

(17 ) 0886) 12 Bettie 683; 22 So L. B. 376. 

(18) I1310- 47 Sc L B 40?. 

(19) ; 18-90) 18 Bettie It 28 Sc. L. B 679. 

(£0) (15911 18 Bettie 62: 28 Sc. L. R. 949. 

(21) (1902) 4fF. 40; 89 Sc L. B. 660. 


Jur. 
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followed by the Arbitrators was, as we 
have held, irregular, there is no suggestion 
that they ajted at they did, from corrupt 
or improper motives. The appellants are, 
in view of the unfavourable result of the 
arbitration, naturally anxious to escape 
from the tribunal of their ehoiee ; bat that 
it no reason why the Oourt ehoutd assist 
them to achieve that purpose. An arbi¬ 
trator is the Jadge eboeeu by the parties; 
he has a wide measure of dieoretion a9 to 
the manner is whith the proeeedinga are 
to be conducted and a due knowledge of 
the whole ease is to bo brought to bis 
mind.. His award will not be set aside 
merely besause the Oonrt differs in opinion 
from him upon the merits of the dispute 
submitted for his detision ; as Lord Halsbury 
said in Holmes Oil Oo. v. Pumphenton Oil Oo, 
(20) “the parties have agreed that his award 
shall not be subjett to the ordinary mode 
of appeal and that it thall be fioal; that 
it, in nine eatet out of ten, the very 
objeot whitb they mean to attain by sub¬ 
mitting their differenies to arbitration." 
This purpose should not be lightly defeated, 
merely beiause, in the tourse of the 
arbitration, the arbitrator had failed to 
comply with .what Lord Watson sailed in 
Adam* v. 0. N. Scotland Rg. Oo. (19) "any 
one of the express tonditiooB contained, in 
the aontrast of eubmiscion, or any onq of 
those important eonditione which the law 
impost in every submission." (See also 
Sharpe v. Bick-.rdge (22).', The position ia 
manifestly otherwise when the proeeedinga 
indifate that the arbitrator has been guilty 
of corruption, bribery or falsehood ; but the 
ease before us does not fall within that 
category, 

The result is, that this appeal is allowed, 
the order made by Mr, Justice Rankin set 
aside and ths award remitted to tbs arbi¬ 
trators for re-soniideratiou with reference 
to the point whether the samples.. were 
or were not properly drawn, The costa of 
this appeal will abide ths result; this, 
however, does not affect the order for eosta 
thrown away by the adjournment of the 
appeal on the 23rd June last. 

Fmiosib, J.—I agree. 

*• 4 p. 

Appeal allowed: Award Knitted. 
•-<**) (1815) 8 Dew. 102 ) 3 8. A. 1003. - 


BOMBAY HIGH COURT. 

First Oivip Appsal No. 2/7 of 1920. 

November 9, 1921. 

Preitni :—Sir Norman Maeleod, Kt., 

Chief Justice,And Mr. Justice Shah, 

RABIA BI3I— PLiinTirr— 
Appillart 
virtue 

GANGADHAR VISHNU PURANIK 

AMD ANOTHER—DCPBNDAMT— RliPONDliT. 

Bombay Salt Act (i/ of 1890) — Sublease of salt fan a 
—Breach of condition a6 to permission of Collector t 
elect of. 

A breach of the condition of a license under 
the Bombay Salt Act as to a sub-lease of salt 
pans without the written permission of the Colleotor 
makes the sub-leose invalid. 

lsmailji Yutufah v. Raghunath lachivam , 8 Ind. 
Caa. 779; 88 B. 636; II Bora. L. B. 74*, followed. 

First appeal from the decision of the First 
Olaec Subordinate Judge, Thane, in Oivil 
Suit No. 165 of 1917. 

Mr. Oogajee, (with him Mr. 1F.B. Pradhan), 
for the Appellant. 

Mr. P, B. Shingnt, for the Respondent, 
JUDGMENT. 

Macliod, O. J.—This caee is covered by 
the decision in Iemailji Yusuf alt v. Raghu¬ 
nath lachiram (1) in which the facts were 
similar to the facts in this caee. The licensee 
Yuenfaily, who held bis lease to certain call- 
pans on condition that he should not sub let 
without the written permission of the Col¬ 
lector, sub let them to the respondents with¬ 
out getting eush permission. Then, Yusuf- 
ally having died, his son obtained a fresh 
listnse from Government. The respondent 
obtained a fresh sub-lease on the same terms 
as those sontained in the eub lease obtained 
from Yosofally, but no permission had been 
obtained from the Collector. It was urged 
in seoond appeal that the appellant manu¬ 
factured salt not only under the sub-lease 
bat also under the power-of attorney by the 
appellant. The Oourt held that there was 
no evidence in support of that. 

Obandavarkar, Asting 0. J„ eaid at page 
643 # :— 

' The real object and necessary effect of the 
agreement between the appellant and the 
respondent was to enable the latter to manu- 
faotore salt without a license in the guise of 
a sub lease, although that was forbidden by 
law and by the terms of the license.” 

_( lj t Tu d. Ca g. 779; 83 B. 886i 11 Bom. L. R, 7A8 

•Page of --—— 
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Mr. Justice Heaton said : — 

“The question, therefore, is whether the 
objest of the agreement is forbidden by law 
within the meaning of section 25 of the Con¬ 
tract Act. It seems to me that it is, for the 
object was to enable the plaintiff to manu- 
factnre salt without a license, and the law 
says that no salt shall be manufactured other¬ 
wise than by the authority of a license 
granted by the Collector.” 

In this cate it had also been urged in the 
Trial Court that the appellants were really 
servants of the licensee and agreed as such 
servants to work the salt-pans. But con¬ 
sidering the terms of the agreement, it is 
perfectly obvious, although the term "service 
bond” ie used in tbe sub-lease, that the 
appellants in consideration of a certain sum 
paid agreed to work the salt-pans for tbe 
manufacture of salt for a particular period 
and to do all that was required for the pur¬ 
poses of manufacture. There is nothing, 
therefoie, in tbe nature of an agreement 
between master and servant which might 
save tbe appellants from having their suit 
dismissed. I think, therefore, that we are 
bound by the decision in Iimailji Yusufali v. 
Baghunath Lachi-am (1) and that the appeal 
must be dismissed with sosts. 

Shah, J.—I agree. I desire to add that, 
apart from the desision in Ismatl,i Yutufali 
v. Baghunath Larhiram (1), I should bave 
found it difficult to bold that a breach of the 
condition of the license as to the sub letting, 
in so far as the permission of tbe Collector 
in writing was not obtained, would neosssarily 
mean that the objeet of tbe provisions of the 
Salt Ast was defeated thereby. However, there 
is a clear decision of this Court on the point 
and it is binding on us. On this ground tbe 
appeal must be dismissed with sosts. 

H. H. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Skoond Civil Appeal No. 1150 or 1919 
March 28, 1922. 

Present: —Mr. Justice Ryves and 
Mr. Justice Gokal Prasad. 
NARAIN RAO K ALIA and others— 
Defendants—Appellants 
versus 

1 luiammat MANNI KUER— Plaistiff 
—Respondent. 

Limitation Act (IX oi 1908;, i. 19— Acknexoltiy. 
ment oj liability —Mukhtar-i-am, power of. 

It cannot be assumed that a mukhtar-i-am has 
power to acknowledge liability within the meaning 
of section 19 of the Limitation Act, such a 
liability can only be fastened upon the principal 
by a person duly authorised in this behalf, that 
is, who has been given authority to make such an 
acknowledgment of liability, [p. 89', col. ?; p. 396, 
col. 1.] 

Second appeal from a decree of tbe 
Officiating District Judge, Gbezipur. 

Messrs. Sital Prasad Qhoth and K. N, 
Laghate, for tbe Appellants. 

Messrs. Qulsari Lai and Baribans Sahai, 
for tbe Respondent. 

JUDGMENT.—This is a defendants^ peal 
arising out of a suit for a declaration of title 
as mortgagor by the plaintiffs. The defend¬ 
ants who are now recorded as Zemindars, 
sued to eject the plaintiff, Lalji Singh, from 
a certain holding under section 58 of the 
TbnaDcy Act. Tbe plaintiff, Lalji Singh, 
pleaded in deferce that be was tbe real owner 
of the said holding, that the possession of 
the defendants was merely that of mortga¬ 
gees on his behalf, and that they had, there¬ 
fore, no right to bring a suit for bis eject¬ 
ment. On the 3rd of February 1916, the 
Revenue Court referred him to the Civil 
Court to bave his title declared, and hares 
he brought the present suit. The plaintiff’s 
allegation was that the defendants were 
purohasers of mortgagee rights aod that they 
bad acknowledged the mortgage in tbe 
beginning of the Settlement of 1862. The 
defendants pleaded in reply that the suit 
was barred by six years’ rule of limitation, 
that the mortgage was made by the plaint¬ 
iff's predecessor-in title on tbe 27th of 
Marah 1819, to Gar Days!, that Gur Dayal 
transferred his rights to odo Ram Kumar 
Mahant by two deeds of the 19th of August 
1*68, RDd tbe 1st of September 1869, that 
tbe defendants’ predeaes«or-in-title parches- 
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ed these rights at auction on tba 21st o! findings it dismisied the plaintiff's suit. 
November 1874, that in the meanwhile on The plaintiff went op in appeal and the 
tbe 20th of Marsh 1854, the Maharaja of learned Judge of the lower Appellate Court 
Benares bad purchased the rights of some same to the oonslnaion, that the vertifieation 
of the mortgagors, that on tbe 22nd of May of the tovib>til-art of 1882 by.the muMtar' 
1885 the Maharaja of Benares had taken » am of the defendanta-mortgageae amounted 
an agreement from tbe remaining mortgag- to an acknowledgment of liability within the 
ore, that is, those whoee rights were not meaning of eestion 19 of the Limitation 
purchased, enabling him to bring a euit Act, and that the sail was within time 
to redeem tbe mortgage promising in ex- and in the result he gave the plaintiff 
charge seme rights to the remaining mort- the declaration he wanted. The defend- 
gagors, that cn tbe 10th of Jane 1885 ants come here in second appeal. The 
tbe Maharaja of Benares brought a suit for first plea taken by their learned Advo- 
redemption aod to this suit tbe present plain- cate is that there was no subsisting mort* 
tiff, Laiji Singh, was made a defendant, gage for wbieh the plaintiff sonld be 
that in the written statement Laiji Singh granted a declaration. The next contention 

and others laid that they had relinquished raised on behalf of the appellants was 

all their rights in favour of the plaintiff, that the plaintiff had lost his equity of 
Maharaja of Benares, and bad been unueceB- redemption by virtue of the agreement 
sarily impleaded, that this suit was dismissed into which he entered with the Maharaja 

by the First Court but the High Court of Benares in 18b5, and it was also son- 


remanded it aod it was deoreed after remand, 
that the Maharaja was given time to deposit 
the mortgage-money bnt be failed to deposit 
it in time, and hense the suit formally 
' stood dismissed and the Maharaja’s right 
of redemption disappeared, that on the 6th 
of March 1 Si6 the mortgagee* applied for 
mutation of names and succeeded and tbe 
plaintiff's name was removed from tbe column 
of owners atd entered in the column of 
tenants, that in tbe year 1909 tbe inert- 
gageea mtd the plaintiff for enhance¬ 
ment cf rent, tbat Laiji SiDgb, the present 
plaintiff, then cet up a defense tbat be was 
not a tenant but a mortgagor, that this 
defeiee was retailed ard on the 29th of 
April 191G, rent was enhanced, that in the 
jeer 1913 Laiji Singh, plaintiff, surd tbe 
contesting defendants for redemption of 
a mortgage of Re. ICO wbioh was a 
different mortgage, bnt tbe enit was die* 
miWd atd the dismissal was ultimately con- 
firmed by tbe High Conrt on the 14th of July 
1915, atd that now the plaintiff brought the 
pieeent mit which did tot lie. On tbeee 
pleadirga tie parlies went to trial. Tbe 
first Court came to the socslusicn tbat 
. this iait, which bad been breugbt within 
three ccntha of the order of the Revenue 
Court paeitd utder eeslicn 199*Iante (a) 
ofthe Tenancy Ad, W8 a within time. But 

rt held that the plaintiff bad failed to prove 
specifically the mortgage atd, therefore, was 
not entitled to a declaration. On theee 


tended in the alternative tbat as tbe 
plaintiff had already transferred his rights 
in the equity of redemption to the Maha¬ 
raja of Banares, even if a separate suit 
sonld lie for redemption, the suit of the 
Maharaja of Benares having failed, Laiji 
SiDgh could not bring such a suit until 
be had got back by conveyance from the 
Maharaja of Benares the right which bed 
been traaferred to him by the agreement 
of If 85. On the laet occasion when the 
appeal same on for hearing before ns we 
referred the following issue of fact to the 
Court below: “Whether Laiji Singh, the 
present plaintiff-recpcndent, had at tbe 
date of tbe enit apy rights left in the 
equity of redemption." The learned Judge 
of the Court below found that there was 
no acknowledgment in the Settlement of 
1812 bb it was not shown that tbe 
Uukhtar i am of the mortgagees who veri¬ 
fied the iea<«6-ul arc was duly anthorieed 
to acknowledge the liability within the 
meaning of eestion 19 of the Indian Limi- 
tation Ast, He also found that whatever 
right Laiji Singh bad in the equity of 
redemption, it waa not lost because of the 
transfer of 1885. We agree with the 
first finding that it cannot be assumed 
that a mukhtar-i am has power to acknow¬ 
ledge liability within the meaning of 
section 19 of the Indian Limitation Act 
but that sash a liability can only be 
fattened ppon the principal by a person 
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dnly authorised in this behalf, that is, 
who has been given authority to make 
such an acknowledgment of liability. In 
this _ connection, see the Privy Council 
deeieion in Beti Maharani v. Collector 
of Etowah (1) and Gokul Singh v. Saheb 
bingh (2). In this ease there is nothing 
to show that the mukhtar t am who veri¬ 
fied the uajib ul art in 183 i was autho¬ 
rised to admit the liability of the 
mortgagees to the mortgagors. On this 
finding of the lower Appellate Court 
this appeal must sueseed. We allow the 
appeal, eet aeide the deoree of the lower 
Appellate Court and restore that of the 
Court of firit inatanae with costs in all 
Courts including in this Court fees on the 
higher (sale. 

J. p . 

Appeal allowed, 

(1) 17 A. 198; 221. A. 31; 8 Sar. P. C. J. 551 • 8 Ind. 
Dec (n. s.) 452. 

(2) 88 Ind. Cas. 16?; 15 A. L J. (21. 


Saaond appeal against the dearee of tbs 
Court of the Additional Temporary Sabordi- 
Dat6 Judge, North Malabar, in Appeal Sail 
No. 9 of 1918 (Appeal Sait No 1? of 1917on 
the file of the District Court, North Malabar) 
preferred against the dearee of the Court of 
the District Munsif, Payoli, in Original Suit 
No. 132 of 1915. 

This second appeal soming on for hearing 
on the 12th and 14th April 1921, the Court 
delivered the following 

JUDGMENT.—The lower Appellate 
Court’s sonslusion on one material paint, the 
right of seoond defendant to the Uralarahip, is 
vitiated by its assumption that his aeaeptanae 
by the other Uralars before the suit was 
6ufEaient for all purposes, whereas the 
important question was whether tho right 
persons were regardod as Uralars at tho date 
of the granting of Eihibit B. Plaintiff 
in fast argues that Tali Ohappan was the 
rightful Uralar at that time. Bat although 
this was pleaded and considered by the Dis¬ 
trict Mnnsif, the lower Appellate Court over¬ 
looked it. 

We must, therefore, sail ft r findings on the 


issues: — 

(1) At the date of Exhibit B, was Tali 


MADRAS HIGH COURT. 

Szcond Citil Appeal No 694 or 1919. 

December 9, 1921. 

Freicnt: —Mr. Justioe Oldfield and 
Mr. Juatise Raraesam. 
MATAMUDLA MANIKOTH PATTAN 
OHANDU— Defendant No. 2 — 
Appellant 
versus 

KUTTIYIL RAYiRU and others- 
Plaintiffe Nos. 1 and 2 aid Defendants 
Nos. 1 >nd 3— Respondents. 

Malabar Law — Trust—Grant of lease by majority 
of Uralars without consulting remaining Uralars, 
validity of— Uralars not consulted personally interested, 
effect of. 

Under Malabar Law, the grant of a lease or 
melcharth by the majority of the Uralars of a 
religious txust without consulting the remaining 
Uralars is invalid And the fact that the latter 
are personally interested in the subject of the 
lease does not disentitle them from being consulted, 
fp 399, cols. 1 A 2.) 

Attorney-General v. Shearman, (1839) 2 Eeav. 104; 
4b E E. U19; 60 E, E. 118, distinguished. 


Ohappan or second defendant the ?th Uralar t 

(z) If Tali Chappan was, was he oonsolted 
as to the grant of Exhibit B P 

Findings on evidetoe on resord era to 
be returned by Angust 15th. Seven days 
are allowed for filing objestions. The 
findings will be retnrred by the District 
Judge. 

In compliante with the order sontained 
in the above jodgment the District Judge 
of North Malabar sobmitted the follow¬ 
ing 

FINDINGS:—The following are the 
issues in respect of which findings have 
been sailed for by the High Court in this ease, 
t it. 

(1) At the date of Exhibit B. was Tali 
Chappan or second defendant the 7th Uralar P 

(2) If Tali Chappan was, was he consulted 
as to the graDt of Exhibit B P 

2. The ease of the plaintiffs is that the 
7th Uraima belorg) to the Madamulla 
Manikkoth Tarwad, whiob is split up into 
two Tavathir, tic.. Padikkal and Meethale and 
that the right is exercised by the feniormost 
male member in the two Tavasiis taken 
together, though be doei not thereby lose 
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of hie own particular Tavecai. It is not 
alleged that the main Tarwad has any 
real existence at present or that there are 
8D y properties wbieh appertain to the main 
Tarwad except this Uraima right. The two 
Tamhio have no aommanity of interest 
with esoh other and they are really two 
separate Tarwads. When the division took 
plate is not known and there is no spesifis 
evidenre to show whether the Uraima was 
also the snbjeat of division or whether it 
was left intact to be exeroised by the 
senior most male member of both Tavazhis 
as is contended by the plaintiffs. The 
case for the second defendant is that the 
Uraima belongs to the Padikkal Tavezhi. 
There is no mention in the evidence of 
any 7th Uralan belonging to the other 
Tav«hi except Tali Ohappan himself. All 
the previous 7th Uralans mentioned in the 
evidenoe have bten members of the Padikkal 
Tavazhi, t«*., Koyyotan Kannan, Ryru and 
Obathil. No doubt Cbathn was a junior 
member of the Tavazhi and it is not quite 
clear how he happened to exercise the 
rights of the 7th Uralan. It is, however, 
seen from the admissions of plaintiffs’ witness 
No. 1 and from Exhibit IV that Gbathu 
was actnally managing the affairs of the 
Padikkal Tavazbi after the death of Ryru 


Exhibit D. After careful eons,darat.on 

have no doubt that the District Muns.f s 
view cn this point is correct, «*••. that 
Exhibit D is a document got up for the 
purpose of defeating the claims of the second 
defendant and that the recital in MPeeiaHy 
of a prior authority granted in 1083 M. B., 
is false. The matter has bees fully diacueBed 
by the District Muncif in paragraphs 18 to 23 
of his judgment and I am in full agree* 
ment with the reasoning therein. If, as a 
matter of fact, the third defendant was acting 
under the authority conveyed by Tali Ohappan 
so early as 1908 it is impossible to explain his 
contentions as a defendant in the suit of 1909,- 
tide Exhibit I. sopy of his written statement. 
There he contended that the i 7th Uraima 
belonged to the Padikkal Tavazhi and he 
claimed the same as Karnavan of that Tava¬ 
zbi. There is no mention whatever made 
of Tali Ohappan’s right as Uralan or any 
authority granted by him. Exhibit VI alto 
shows that the third defendant was not 
acting under any authority granted by 
Tali Ohappan or that the other UralaDB 
did not recognise Tali Ohappan as an 
Uialan. It was only after the third defend¬ 
ant found that his claim to be Karnavan 
of bis Tavazhi could not be established that 
he had recourse to Tali Obappan and got 


till* Hie death, though he was only a junior Exhibit D from him with a false recital 

therein about a previous power of attorney. 
None of the documents prior to Exhibit t) 
make any reference to the'atleged powers 
of attorney of 10'3 M. E. and I have 
no doubt that there was no sash power- 
of attorney in 1083 and that the third 
defendant was not acting till >9)3, at 
least as a mu'rthtiarnamd holder under Tali 
Ohappan, but was claiming Uraima in 
bis own individual right as Karnavan of 
his Padikkal Tavazhi. It is quite clear 
that the third defendant was accepted by 
the other Uralans as 7th Uralan, not as 
an agent or representative of Tali Ohap¬ 
pan but as the Karnavan of his Tavachi 
which be claimed to be. The District 
Munif’a observation that plaintiffs* witness 
No. 1 and the third defendant have been 
conspiring together to defeat the claims of the 
second defendant by every means in their 
power is, in my opinion, quite justified’by the 
evidence, and I have no doubt that the 
contention now put forward, eic., that Toll 


member and it may b9 that he aeted as 
7th Uralan by virtue of hie de facto 
management of the Tavazhi affairs. This 
is far mere probable than the allagation or 
rather supposition that be must have aeted 
as euch as an agent, or with the soneent 
of Tali Obappan. Plaintiffs’ witness No. 1 
himself admits that Tali Obappan never 
acted as Uralan and that he does not know 
whether any Karnavan of tbs Tarwad who 
earns from Meethale Tavezhi ever aeted as 
Uralan. This Tali Ohappan was undoubtedly 
the Fsniormost male member of both the 
Tavsehis after the death of Ryru in 1077 
M. E. and till his own death in 1090 
M. E. If, as a matter of fact, the Uraima 
appertained to the eeniormost male member 
of both tbeTavscbie, it is difficult to explain 
the fact that he Dover exeroised such 
Uraima right. That he never exeroised it 
iB admitted; but it ie attempted to be shown 
that tha third defendant was exercising that 
ripht'on bis behalf or as an agent of hie, 
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Ohappan was 7th Uralan and that the 
third defendant acted as Uralan by virtue 
of an authority granted by Tali Chappan 
19 a pure afterthought that was invented 
after^ the institution of the suit (evidenoed 
by Exhibit V) by the second defendant in 
1912, and that such was not their ease 
when the Meleharth, Exhibit B, was granted. 

Exhibits I and VII seem to me to be almost 
•onelusive on this point. I agree with the 
Distriet Munsif that the 7th Uraima belongs 
to the Padikkal Tavazhi beaause that view 
alone is eonaistent with the fasts of the ease 
and the probabilities, I find, therefore, that 
the sesond defendant was the 7th Uralan at 
the date of Exhibit B and not Tali Ohappan. 

3. As regards the eeeond issue it may be 
dealt with in a few words. In the first 
plaee, in view of the finding on the first 
issue that Tali Chappan was not the 
Uralan at the time of Exhibit B, it would 
appear a9 if no finding ie necessary on the 
seaond issue. As, however, a finding has been 
•ailed for on this issue as well, I have to deal 
with it. The only evidence adduced for 
the purpose of showing that Tali Chappan 
was aonsnlted at the time of Exhibit B 
is that of plaintiffs' witness No. 1 himself. 

Plaintiffs’ witness No. 1 is not a satisfactory 
witness aB can be seen from a perusal of 
his deposition. The Distriet Munsif was of 
opinion that he has perjured oimself by 
swearing that Chappan-was consulted and 
I see no reason to disagree with the 
Court which heard him. When questioned 
about the registered notite sent to him by 
the second defendant and the reply thereto 
he at first pretended that he did not 
remember whether second defendant-had eent 
any notice claiming to be Uralan or whe¬ 
ther any reply was sent to it and it was 
only after Exhibit VI was shown to him 
that he admitted that it was the reply 
sent by him to the second defendant's notice, 

This shows how ready plaiotiffe’ witness 
No. 1 is to make false statements when there 
are no documents to oontradiet him. As 
has been observed already, he ha9 been 
treating the third defendant as the 7th 
Uralan throughout, at any rate, till the 
date of Exhibit D, as if he was the. 

Uralan in his own right and not as an 
agent or representative of Tali Ohappan. 

Exbibit VI dearly shows that he was not 
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•Urn to the Uraimo and it is most no- 
likely that, in these circumstances, he would 
have consulted Tali Chappan about the 
granting of the Meleharth. There is 
no doubt that Tali Ohappan was not even 
set up as an Uralan till after the institution 
of Original Suit No. 347 of 1912 by the second 
defendant. It may also be mentioned that 
there is no allegation in the plaint that 
Tali Ohappan was consulted about the 
Meleharth. Iu these circumstanees, I have 
no hesitation in coming to the conclusion 
that Tali Chappan was not consulted 
to the grant of Exhibit B and I 
accordingly, 


as 

find 


This second appeal came on for final 
hearing after the return of the findings of 
the lower Appellate Court upon the issues 
referred by this Court for trial. 

Mr. S. Qooinia Marar, for the Appellant. 

Mr. K. P. if, Menon, for the Respondent. 

JUDGMENT.—We aeoept the finding* 
In the light of it, the facts we have to 
deal with are that the second plaintiff has 
obtained a Meleharth from five out of the 
seven Uralars, of the two remaining Uralars 
one having been and the other, the sesond 
defendant, not having bean consulted. The 
second defendant, as now appears, is the 7th 
Uralar. The only question remaining is 
whether the Meleharth is invalidated -by tbe 
failure to consult him. 

The general rule that Uralars are en. 
titled to be consulted before any act is done 
in the management of the trust property 
is well-established. It is, however, argued 
that this general rule is subjeet to an 
exception, when the omission to sonsult 
the Uralar is attributable to his possession 
of an interest which would disqualify him 
from giving an independent opinion, 

In the present ease the evidenee is 
stated by the lower Appellate Court as 
being that plaintiffs’ witness No, 1 asked the 
second defendant to take a renewal of his 
lease and the sesond defendant said he would 
not as be oould not pay the arrears of 
rent already due. It was after this that 
the suit Meleharth was given to the second 
plaintiff to enable him to oust the second 
defendant from possession of tbe property, 


twuuaui »» U AM p ~ — (-I- — 

... .. Now, it is quite dear that the whole 

prepared to disregard the third defendant'a, of the difficulty in this ease has arisen 
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from the fait that the sesond defendant had 
obtained a benefit from his trust. Bat with 
that we are not eoneemed direetly. What 
we have to settle is whether hie having 
done eo jnatifiee ns in holding that, so far 
as he was sonserned, the rule requiring 
soneultation between the Cralars wae 
abrogated. The authority on this point, 
as already stated, lays down that rule in 
highly general terms. Thus, it was said 
in Kunban v. Moorthi (1) "that the very 
prinsiple of reiognising the validity 
of the a*ts of the majority of the trustees 
of a pnblie trust" and that prinsiple 

ia not disputed—"involves the necessity 
of the majority being ascertained after 
mutual discussion among all the 
mSmberf;" and Wtlkinion v. Matin (2) 
is in the same sense. Mr. Menon 

on behalf of the plaintiffs has 
relied on the Attorney-General v. Shearman 
(8). But that case was distinguished in 
Kunban v. Moorthi (1) and wemay add 
that in it there was no question of failure 
to consult the trustee, who had not joined 
in the lease under consideration, sinee that 
lease bad been sent to him for signature 
before -any action had been taken to give 
effect to it and he could then have put 
forward bis objections. The decision is 
authority only for this, that a majority of 
trustees of a public trust can act in’ the 
business of the trait. There is, then', in 
oar opinion', no reason for treating cases 
similar to those before ns as exceptions 
to the principle thus established. For it 
cannot be assumed that a trustee in the 
position of second defendant would necesearily 
take advantage of- an opportunity to join 
in the discussion of the matter, in which 
he was interested, at all or that, if he 
did so, he would be incapable of giving 
a disinterested opinion for the advantage 
of the trust;- and, again, we cannot assume 
that the Other trustees would necessarily 
consider themselves bound to act on his 
opinion- or would be Unable to apply their 1 
minds to the question whether it was 
invalidated by his interest. 

In these circumstances, we must hold that 
the second defendant was, notwithstanding 

(1) 7.1nd, Cm. 422,84 M, AOS; (1910) M, W, N.' 
369j 8 M., L. T. 208| 20 M. L. J. 951. 

v (2 LWII 0 ’ * J - 636: 2 ^ 64 *l l L. J. (n. a.) 
Ex, 284,87 B. &. 791, 149 E. R. 269. 

(8) (1889) 2 Beav. 101, 48 E. B. 1119; 60 B, B. 118. 


his interest n the suit property, entitled 
to be eonsnlted, and that the Meleharth 
given to the second plaintiff without such 
consultation does not bind the trust and 
cannot be enforced. The result is, that 
the appeal is allowed and the District 
Munsif's decision is restored with costs 
here and in the lower Appellate Oonrt. 


u. o. ?. 


Appeal allowed. 


LAHORE HIGH OODRT. 

First Civil Appial No. 3381 or 1917. 
November 16,1921. 

Preient Mr. Justice Seott-Smith and 
Mr. Justice Abdul Qidir. 
MAKOHAR and othihs—Plaintiffs 
—Appellants 
venue 

Mueammat NANHI and others—Dimndants 

—Rispocdskts. 

Custom—Aneeitral property—Village abandoned, 
and re-f»unded—Succession—Sell-acquired property— 
Daughters—Collaterals—Burden of prooJ—Near male 
Collaterals— Biwaj-i-am, entry in, value of. 

The inhabitants of a village left the village otedl 
and the village land became deserted and passed 
oat of cultivation. Later on, some of the proprietors 
or their descendants returued, re-founded the village 
and brought the land again under cultivation* 

Held, that thoso persons who returned to the 
♦illago re-aoquired the land and it beoame their 
self-acquired property and oould no longer be 
regarded as their ancostral property, [p. 401, col 11 

The expression "near male collaterals" means 
collaterals not more remote than the 5th or the 6th 
degree, [p. 401, col. 2.] 

• There is a general custom in the Panjab that 
daughters are usually preferred to collateral eo 
distantly related as tho 6th degree oven in regard 
to ancestral property, while in tho case of self! 
acquired property daughters usually exclude oven 
nearer collaterals. It is quite opposod to all the 
principles of. customary law that collaterals so 

fn Ztl “ th ° ® th should exclude 

th ® case of P r °Perty whioh is non. 
nS K ft - Dd a m6re ^ ,D the ri«xi,'.i.am, unsup. 
pbrted by instances, that daughters oan under no 
circumstances mherit their father’s property, is 0 f 
£7 !'“ ,B weight, and it as. quite insufficient to 
shift the onus on to the daughters, [p. 402, ool. 1.1 .■ 
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Statemfnts in <b» riwaj.i.am ivhfn "opposed to 
general custom can carry very little weight unless 
supported by instances.' [p. 402, col. . 

Be; v. Allah Ditta, 33 Ind. C.s. 351; 45 P. B 1917- 
12 P. VV. R. 1917: 44 C. 749 : 21 M. L. T. 310: 32 M* 
L. J. 615; 19 Bom. L. 'B. 339; 15 A. L. J. 525- 21 C. 
W. N. 812. 26 C. L. J. 175; 44 I. A. S9 (P C 1 
explained. 


Chuttan v. Hazari Lil. 30 Ind. Cas 22: 7 P R 
1916: 129 P. W. B. 1915; 46 P. L R. 1916; Tfo.-ir, 
v. ilar.jan, 42 Ind Cas. 353; 64 P 11 . 1917; 151 
P. W. B. 1917; 3 P. L. R. 1916; Khuia Bak'h r. 
FaHch K ha tun, 46 Ind. Cas. 679; 13 P. R 19 J 9 ; 140 
P. W. B. 1913, relied upon. 

First appeal from a detree of the 
8enior Subordinate Judge, Kamal, dated 
the 12th November 1917, 


Dr. Qo\al Ohini Narang, for the Appel* 
fonts. 

Pandit Sheo Narain, B. B , and Lala Badri 
Bat, B. B.,for BespoDdents Nos. 1 to 4. 

JUDGMENT.—The parties to the suit, 
out of wbiih the present appeal arises, are 
Gour Brabmace cf Maori Obbapri in tbe 
Tbanesar Taheil of the Kamal District. 
The village is divided into four Thulla*. 
•ailed Khusbi Bam, Bam Karan, Kasumbri 
and Majlas. Uusanmat Nanhi, defendant, 
widow of Molu was in possession of 10 
bintas of tbe village land, 5 biswas as tbe 
widow of Molu and 5 bineai wbi«h she 
inherited from blutcmmat Sardhi, widow of 
Kanbya of Thulfo Bam Karan. She gifted 
five-sixths of the whole fond to her two 
daughters aDd one-sixth to Atma Bam, 
daughter's son of Aoant Bam of Thulfo 
Ram Karan, and tbe brother in-law of 
Muiammat Sardhi. At tbe time of tbe 
suit Atma Bam had died and tbe food 
gifted to him was in possession of his 
father Chhnju. The plaintiffs, who beloDg 
to the other two Thullas of the village, 
brought the present euit for a deslaratiou 
that these gifts ehool 1 not affest their re¬ 
versionary rights after the death of the 
donor. Tbe lower Court held that 5 biswat 
out of tbe laud in euit was ansestral qua 
tbe plaintiffs and the other 5 hituat was 
non-aniestral. The plaintiffs are related 
to Mutammat Nanbi’s deceased husband in 
tbe 9th degree aod tbe lower Court held 
that they had not proved that they were 
heirs in tbe presense of tbe daughters of 
the donor. Oo9 of these daughters has 
also got a daughter aod the Court held 
that their suit was speculative and dismissed 
it. Tbe plaintiffs have eppealod to thia 
QpnrJ. 


fir8t *° 1Dt L whl#b "• i>rop339 to dis. 
nart i T ^ lh * Ud1 in 8nit °r any 

r-**? o, . ibe “ ppe * r3 ,ra “ 

a translation of an extra,t from tbe 

°- ?! proprietora P«P»red 
in 15.4-85 (printed at page 38 of the 

piper-book and from the judgment of 
Munsbi Tulsi Ram, Settlement Superintend, 
ent, dated 24th Da.ember 1853, (printed 
at pages 67-69 of the paper book). From 
ttese doeumonts it appears that the village 
was founded some 300 year, ago by Baja 
Rim, who was stated in 1884 to be the 
ansestor of the then proprietors, His de¬ 
scendants remained in possession notil some 
50 years before 1853. At that time they 
abandoned the village and the inhabitants 
settled in various other plases. After a 
period of some 25 years the village was 
ra-inhabited by tbe people belonging to 
tbe Thullasof Khusbi Bam and Ram Karan. 
At tbe time of tbe 1553 Settlement tbe 
representatives of these two Thnllae were 
said to be in possession of 15 bisicai while 
5 biswai were in possession of the members 
of Thnlla Majlaa. Kasumbri tame bask 
to tbe village more than 20 years after 
it was re-fonoded and was given 5 biswai 
by tbe members of the KhnBbi Bam and 
Ram Karan Thullas. In 1853, he said he 
was entitled to half tbe village and bis 
•lain was enquired into and disposed of 
by Mnnebi Tnlsi Bam, Settlement Super¬ 
intendent. At page 59 of the paper-book 
the latter in his judgment says:—"it is 
proved that tbe plaintiff baa been out of 
possession for a long time. Had the plaint¬ 
iff not some into possession of tbe above 
5 bitwas estate, he would not have been 
entitled to it, even aeeordiDg to tbe in- 
strnetiona of tbe badar." Hie claim was, 
therefore, dismissed obviously on tbe grocnd 
that tbe then defendants had re fonoded 
the village and had been in possession 
of the fond in dispute for a long 
period, 

Now, even if we are to suppose that 
the whole of the fond in suit was origin¬ 
ally in the possession of the common an- 
•6stor of the parties, and if it be assnmed 
that all the fond was ancestral fond when' 
tbe village was deserted abont tbs year 
A. D. 1800, wa fail to see how any 0 ! tbe 
fond no be considered to be ancestral aftcy 
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Ibe village was re-founded some 25 years 
later. The inhabitants had left the village 
abadi and the village land beaame desert¬ 
ed and passed oat of saltivation. Some 
of the original proprietors, or their de- 
icendants, returned 25 years later, re- 
foanded the village and brought the land 
again nnder enltivation. Id onr opinion, 
it most be held'that those persons who 
retnrned re-acquired the land, and that it 
beoime their eelf-aequired property and 
sould no longer be considered to be an- 
■astral property of the representatives of 
Kasnmbri and others who retnrned later. 
We are unable to understand the learned 
Sabordinate Judge's reason for holding 
that half of the land was ancestral. In 
our opinion, none of it is antestral qua 
the plaintiffs and we hold accordingly. 

The second point is, whether the plaint¬ 
iff*, who are related to Muiammat Nanhi’a 
husband in the 9th degree, are heirs to 
the land in preference to daughters. The 
lower Court laid the onus upoD the plaint' 
ids and the decision of the case really 
depends upoa the question of onus, because 
it is admitted that there is practically no 
evidence as to which baa the better right. 
The appellants relied very strongly upon 
an entry in the nieai-t-am prepared in 
the 18^4 Settlement, questions Nos, 65, 67 
and 68. The translation of theae r entries will 
bs'-foupd printed at pages 6fc and 65 of 
the paper-book. Question 65 is, “can a 
daughter inherit in any case ?” and the 
anawer is, that a daughter or her des¬ 
cendants ;tannot acquire prop 9 rty by virtue 
of inheritance or in any other way, The 
translation given in the paper book is not 
quite eorrost. The answer really wa 9 , that 
a daughter or her descendants cannot get 
the inheritance, i.e, her father’s property 
by inheritance or in any other way. The 
answer to question No. 68 is that a gift 
or Will san never be made in favour of 
daughter, her husband, or her dessendants. 
These answers are not supported by any 
instance. In Artiele 23 of Battigan’s Digest 
of .Customary Law, it is stated that a daughter 
only ensseeds to the ancestral landed prop¬ 
erty of her father, if an agriculturist, 
m. default (1) of the heirs mentioned in 
tbp preceding paragraphs, and (2) of nearer 
mile collaterals of her father, and there 
U ample authority in the decision! of the 

28 


Chief Court for the proposition that near 
male collaterals means collaterals not more 
remote than the 5th or 6th degree. It is 
also stated in Rattigau'a Digest that in 
regard to the acquired propsrty of her father 
a daughter is preferred to sollaterals. In 
Abdul Karim v. Sahib Jan (1) it was held 
that the plaintiff npon whom the onus 
lay had failed to prove that by custom 
among Chohan Rajputs of village Kharwan, 
Tahsil Jagadhri in the Ambala District, 
sollaterals of the 7th degree were entitled 
to succeed in preference to married daughter 
of the deceased sonless proprietor, and it 
was stated that there was no general pre- 
sumption that agnates, however remote, 
exclude daughters from sucsession even to 
anoe9tral property. The question of the 
onus in such a ease was very fully son- 
sidered in Bholi v. Man Singh (2). It 
was held that the burden of proof as to 
whether remote sollaterals, sush as of the 
6th degree, exelude daughters, rests on the 
party who alleges it. Now, if this is the 
law as regards the onus where anaestral 
property is sonserned, a fortiori it lies 
mush more heavily npon the sollaterals 
in the saae of non-ansestral property. 
Counsel for the appellant, however, says 

• that the entry in th9 riwaj-i-am, unsupport¬ 
ed by instances, is sufficient in the present: 
case to ebift the onus, and in support of 
bis contention he relies npon the case of 

• Beg v. Allah Bitta (3). Their Lordships 
held there that the entry in the 
riwaj'Uam which was not supported 
by instances in favour of the sustession 
of a daughter’s son, whose father was a 
khanadamad in preference to collaterals 
was a strong piece of evidence in support 
of sdoh custom which it lay upon the 
plaintiffs’ sollaterals to rebut. Thic ruling 
of the Privy Oounsil has been sonsidered 
in a subsequent dosision of the 
Chief Court in Wasira v, Ifurpan (4), 


(1) 6 P. B. 1908; g9'P. L. R. 1908- 29 P. W. R, IMS 

(2) 88 P. R. 1908, 146 P. W R.1908. * 

(3) 38 Iud. Cas. 354; .45 P. R 1917; 12 P W R 
1917; 4* 0.-749; 31 M. L. T. 310, 82 H L j. fl,"/ ,» 

a i L ™,Ui! *' a »• »• ««• » 

.»«! f?°t » 8,p ’ 19ir ' 151 p -"-«- 
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It was held, following Chhutlan v. Hazari 
Lai (5), that statements in the rixcaj i-am 
when oppofed to general ouetom ean 
•arry very little weight unless supported 
by instances” and that sorsfqnently (he 
entries in the ituai-i-am of the Gojranwala 
Distrist in favonr of the epesial sostcm 
relied on by tbe plaintiff-collaterals, un¬ 
supported by instances, were insufficient to 
establish that custom, such riuai-i-am 
having, moreover, been imperfectly oompiled. 
In Khuda Bakih v. Falteh Ehatun (6) it was 
held that answer No. 13 of tbe riteai-t-am 
of tbe Multan District (unsupported by 
instances) being a very peculiar one, quite 
opposed to customary law, was not sufficient 
to shift tbe onus on to tbe plaintiffs to 
prove that they were not excluded by a 
sister. Now, we have (he general custom 
that daughters are usually preferred to 
collaterals so distantly related as tbe 6th 
degree even in regard to ancestral property; 
while in tbe case of self acquired property 
daughters usually eislude even nearer 
collaterals. It is quite oppofed to all tbe 
principles of customary law that collaterals 
so distantly related as the 9ih degree 
should exclude daughters in the case of 
property which is non ancestral, and, there¬ 
fore, we are of opinion that tbe mere 
entry in the riuaj-i-am, unsupported by 
instances, that daughters can under no 
•irsumstanies inherit their father's property, 
is of very little weight, and it is quite 
insufficient to ebift tbe onus on to the 
daughters. We, therefore, agree with tbe 
lower Court that the onus was upon tbe 
plaintiffs and that they have failed to 
discharge it, and we dismiss tbe appeal 
-with costs. 

There ate cross objections by the respond, 
ents as to the order of the lower Court 
directing that the parties should bear 
their own costs. It is contended that tbe 
plaintiffs having failed in their suit, tbe 
naoal rule should be followed and that 
costs should be allowed to the successful 
party. The Court below has given no 
reasons of any sort for directing that tbe 
parties should bear tbeir own costs, but 
has held that tbe plaintiffs’ suit was a 

(6) 30 led. Cas. 22; 7 P. B. 1916; J29 P. W. B. 
1915; 46 P. L. R. 1916. 

(6) 46lnd. Cas, 679; 13 F, fi. 1019; HO P. W, R. 

J 018 . 
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speculative od©. The defendants have 
certainly been put to tonsiderable expense in 
defending the suit, and we do not think that 
the mere entry in tbe riwaji am in favonr 
of the plaintiffe 1 asse is a snffiaient reason 
for holding that their suit was so far 
jostified that the defendants should not be 
allowed their costs. We aooept tbe cross- 
objections and direct that the plaintiffs 
should pay the defendants’ costs of tbe 
lower Court also, and they will also pay 
any costs incurred in these cross-objections, 
z. k. Appeal dxmxued , 


PRIVY COUNCIL. 

Appeal fkom Patna High Oocrt, 

June 9, 1921. 

Present :—Viscount Cave, Lord Shaw, 

Sir John Edge and Mr. Ameer Ali. 

BANDHU RAM and oTdeas —appilunts 

terms 

OHINTAMAN SIWGH and OTdEBs— 
Respondents. 

Hindu Law—Joint jamily—Bond in favour of 
managing member—Joint property—Burden of proofs 
Presumption. 

Whore a bond is executed in favour of the 
managing member of a joint Hindu family, tho 
presumption, in the absence of evidence to the 
contrary, is that the bond is joint property of tho 
family. It is for those who assert the contrary to 
make good their case. Mere proof that some of 
the members of the family had some private 
transactions, would not prove that the bond was 
the private property of the member in whoso favour 
it wus executed. 

Appeal against a decision of tbe Patna 
High Court, dated the 0th January 1^19, 
reversing that of the Additional Sub-Judge, 
Bbagalpore, dated the 9th August 1916. 

Msssrs. L.DeQruuther, K. O., and Kenicorthv 
Broun, for the Appellants. 

JUDGMENT. 

VitcooMT Gate.— This appeal has been 
folly argued on bebalf of tbe appellant!, 
and all the material fails have been brought 
to their Lordships’ notice, but in the result 
their Lordships see no reason to differ from 
tbe sonslueion reasbad by the High Court 
at Patna. 
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The question raised is one of fait, and 
it is unneaessary to state the eiroumstauces 
at length. It is sufficient to eay that the 
title to the land in dispute must, in their 
Lordships’ opinion, depend on the title to 
the bond given by Pyare Mander to Raj* 
dbari on the 17th August 1891. If that 
bond was the separate property of Rijdbari, 
then the land whiih he parabased in the 
suit brought by him to enfarae the band 
was also hie separate property, and he eanld 
give a good title to the appellants. But it 
he held the bond on behalf of himself and 
his two brothers, Chintaman and Ghbardhan, 
then he could, in the eireumstaness of this 
ease, have no batter title to the land, and the 
6rst respondeat is entitled to retain the 
detree granted by the High Gonrt. 

Now, it is plain that at the date of the 
bond, Rajdhari and his brothers were mem* 
bers with k'aeir three ooasin9 (sons of their 
aneles) of a Mitakebara joint family, and 
that when, in the year 1892, the tonsins 
separated from the family and diselaimed 
all interest in the bond, Rajdhari and 
his two brothers eontinned joint. Rajdhari 
was the managing member throughout, 
and the presumption is thet the bond 
held in his name wa9 joint property; and 
it is for those who (like the appellants) 
assert the eontrary to make good their 
ease. 

It is said on behalf of the appellants 
that the members of tbe family had some 
separate business transactions, and this 
appears both from a statement iu the 
terms of sompromise, dated the 28th July 
1892, and from other evidence. Bat proof 
that some of the members had some private 
transaetions by no means proves that the 
particular bond in question was the private 
property of Rajdhari ; and there are several 
eirsamstante3 whiah tend to show that this 
was not the ease. Thu9, in the first parti* 
tion suit in 1892, the plaintiff claimed as 
joint property a bond of Pyare Mander 
for 945 rupees, whish mast be assumed, 
in the absence of no evidense to the son* 
trary, to be tbe bend in question ; and by 
the terms of compromise ou that suit it 
was admitted that all the debts (whish 
would inslnde that bond) bolonged to the 
defendants Nos. I to 3, that is, Rajdhari 
and his two brothers. If the bond had 
)}9eo the separate property, of Rajdhari, 


this would almost eertainly have bsen 
stated. 

Again, in the sssoni partition suit of 
1902, the plaintiff Ohintaman claimed as 
joint’ property a sum due to Rajdhari under 
a bond from Pyare Mander, and the award 
in that suit, dated the 33th Marsh 1901, 
found that the three brothers were menu¬ 
bars of a joint family, and that all the 
moveable and immoveable properties were 
joint between them. It is not olearly shown 
that the bond here mentioned was the 
bond in question ; but it appears unlikely that, 
if Rajdhari held a separate bond from Pyare 
Mander, it would not have been referred to 
and exsepted from the award. 

Farther, in the subsequent proceedings 
in the same suit Rajdhari admitted that 
Ohintaman was entitled to be credited with 
1,COO rupees, baing one-third of the purchase- 
money for the property comprised in the 
bond, an admission which eonld only have 
been made if the bond wa9 joint propsrty 
and while it is trne that this was after the 
sale to the appsllants, it cannot bsassttmsd 
without proof that Rajdhari wa9 a party 
to a fraud. 

Lastly, it is (to say the least of it) re* 
markable that when, in 190S, Ram Galam 
made an attempt to execute the order 
which he had obtained against' Rajdhari 
by a sale of this property, and Ohintaman 
objected, no farther proceedings were taken 
in execution, but a private sale was made 
to the 6rst appellant, who appears to be 
connected with Ram Galam. Neither 
Rajdhari nor anyone else gave evidence 
that the bond was the separate property 
of Rajdhari nor was any document produc¬ 
ed in which it was referred to as his private 
proparty. 

Upon the whole, while the evidence on 
both aides is eomswhat meagre, it appears 
to their Lurdehips that the presumption 
in favour of joint ownership is not displaced 
and, therefore, this appeal should ba die- 
missed ; and they will humbly advise His 
Majesty accordingly. 

As the respondents have not appeared 
there will be no order as to costa. 

w. o. A. & J, p. 

Appeal dismitsed. 

Solicitors for the Appellants i—Meaari, 
Pugh 4* Oo, 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 824 op 1921. 

November 12, 1921. 

Pretent :—Mr. Justice Broadway. 

ABDUL AZIZ —Dipend*nt— 
Appellant 
certut 

Mutammat AMEER BEGAM and another_ 

Plaintiffs—Respondents. 

Muhammadan Laic—Legitimacy—Acknoveled-jm:nt , 
effect of. 

Under the Muhammadan Law an acknowledg¬ 
ment has only the effect of legitimation where 
either the fact of the marriage or its exact 
time with reference to the legitimacy of the child's 
birth is a matter of uncertainty, [p. 40*, col. 2.] 

Muhammad Allahdad Khan v. Muhammad Ismail 
Khan, 10 A. 289; 6 Ind. Dec. (N. s.) 199, relied upon. 

Where there is a clear finding that no marriage 
at all took place between the parents of a child 
the presumption of legitimacy which results from 
acknowledgment cannot arise, [p. 405, col. 2 ] 

Second appeal from a dearee of the 
Additional District Judge, JulluDdur, at 
Hoehiarpur, dated the 3rd February 1921, 
affirming that of tke MbDsif, First Class, 
Jullundur, dated the 19th July 1920. 

Lala Badri Dai and Mr. Sagar Chand, for 
Lala Fakir Ohand, for the Appellant. 

Bakhshi Tek Chand and Mr. Obedulla, for 
the Respondents. 

JUDGMENT.—The dispute giving rite 
to this litigation relates to tbe succession to 
the estate of one Hadait Ullah cf Jullundur 
Oily. On tbe 1st August 1919 Mutammat 
Amir Begum, a daughter of Hadait Ullab, 
and Mutammat Ako, his brother’s wife, 
instituted a suit against Abdul Aziz, asking 
for a declaration that they (tbe plaintiffs) 
were tbe rightful owners of tbe land in suit 
wbiab had belonged to Hadait Uullab, deoeas- 
ed. It was alleged that Abdul Azz, defend¬ 
ant, was tbe illegitimate sen of Hadait Ullab 
and as suab not entitled to any share in tbe 
property. In tbe alternative it was prayed 
that a declaration be granted to the effect 
that Mutammat Amir Begum was entitled to 
one-third ehare of the lacd under a Will 6aid 
to have been ezesnted by tbe said Hadait 
Ullab, who bad died cn the 13th December 
191b. 

The Trial Court found that Abdul Azz 
was tbe illegitimate sod of Hadait Ullab, 
deceased, but that Mutammat Bsgam aould 
not sballeDge tbe Will above-mentioned. It 
sssotdinaly dioujiuied the uuit qua Munmmut 


Ako but granted Mutammat Amir Begum 
a desree deolarirg her title to cna-third share 
in tbe estate left by Hadait Ullab. Mutammat 
Abo acoepted tbe situation. Mutammat 
Amir Bagam and Abdul Aziz, however, 
preferred appeals against this dearee to tbe 
Distriat Judge, Mutammat Amir Begum 
alaimiDg to be entitled to a declaration that 
sbe waa the owner of tbe whole property and 
Abdul Azz claiming to be tbe legitimate son 
of Hadait Ullab. Tbe learned District Judge 
dismissed bolh tbe appeals by one judgment, 
and Abdul Aziz and Musimmat Amir Begum 
have come up to this Court in second 
appeal, the former through Mr. Badri Das 
aod tbe latter through Mr. Tek Gbaud. I 
shall deal with both the appeals together. 

Turning first to that by Abdul Aziz 
(Civil Appeal No, 824 of 1921), it will be 
seen that tbe learned District Judge has 
come to certain definite findings of fact 
which admittedly are not open to examina¬ 
tion in second appeal. Tbe mother of Abdul 
Aziz was one Mutammat Jijan. Tbe learned 
District Judge ba9 held that Mutammat 
Jijan was never married to Hadait Ullah by 
any religious or legal ceremony. Further, 
he haa held that this lady never lived in any 
bouse occupied by Hadait Ullah but that 
there was evidence to Bbow that she lived in 
tbe house rented by Hadait Ullab, which 
house was situated iu a mohallu inhabited by 
prostitutes. 

It has also been found that Hadait Ullah 
during bis lifetime oo several occasions 
acknowledged Abdul Az'z to be his sou. 
It was apparently contended before the lower 
Appellate Court, as it has been before me, that 
tbe legal effect of these findings should be in 
favour of tbe legitimacy cf Abdul Az z. Tbe 
learned Distriat Judge held, on tbe authority 
of Muhammad Allahdad Khan v. Muhammad 
Ismail Khan (I), that an acknowledgment 
bad only tbe effeot of legitimation where tbe 
fact of tbe marriage was a matter of un¬ 
certainty, that in the present case tbe evi¬ 
dence od tbe record proved that no marriage 
had take', place between Mutammat Jijan 
ar.d Hadait Ullah and that, therefore, there 
being no uncertainty on tbe point tbe 
acknowledgments by Hadait Ullah did not 
render Abdul Azz legitimate. Mr. Tek 

(1) 1U A. 0 lad- Dec. (n. o ) 193. 
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Ohand urged that the question whether a 
ehild wae legitimate or illegitimate was odo 
of fait, pure and simple. Oo the other band, 
Mr. Badri Das aontended that be was only 
attaakiog the inferences drawn from the 
findings of faat arrived at by the learned 
Dietriat Jadge. The matter is Dot free from 
difBenlty, and I am molined to the view that 
in this ease there being a dear finding that 
Abdnl Az'z is the illegitimate son of Hadait 
Ullab, no question of law arises. As, bow* 
ever, Mr. Badri Das has argaed the ease at 
length I will deal with the case as put 
forward by him. He drew my attention to 
Sulakhan Singh v. Santa Singh (2) and con¬ 
tended that !d a case where it was proved 
that a man and a woman lived together for a 
number of years ac man and wife, there was a 
strong presumption in favour of a marriage 
having taken place between them. With this 
proposition I have ro quarrel, bnt in the 
present case it has not been found that 
Muiammat Jijan and Hadait Ullah lived 
together for a number of years as man and 
wife. What has been found is that Mutammot 
Jijan, a prostitute, lived in the prostitute's 
quarters in a house rented for her by Hadait 
Ullah and bore him a son. This authority 
is, however, in support of Mr. Tek Oband’s 
contention that a finding on a question of 
legitimacy is one of fact, and in the present 
case the lower Appellate Oonrt has considered 
every bit of evidence on the record and ba 9 
not ignored anything of importance. 

It was next contended that, under Muham¬ 
madan Law, acknowledgments by a man that 
a certain person wae his son were sufficient to 
establish legitimacy and, further, that if a 
man acknowledged a woman to be bis wife, 
the matrimonial contract wae completed with¬ 
out any formal ceremony being nece 98 ary. 
In this connection my attention was drawn 
to Ibrahim Alt Shan v. Mubarak Beg am (3). 
The facts of that case, however, are so differ¬ 
ent from the lasts in this that I am ODable 
to find any assistance from this decision. No 
doubt, under Muhammadan Law if a man has 
acknowledged another ae his legitimate 
child, the presumption of paternity arises 
[Wilson’s Anglo Muhammadan Law, 
Article 85, page 162; see also Aihrufood 
Dovlah Ahmed Uutitin Khan v. Byder 
(2) 60 Ind, Cac. 876. 

p.w.' Tim M ' 92811 *" 220i82 L ' %,920i 20 


Uostein Khan (4) and Abiul flawlc V. Aga 
Mahomed (5)]. 

Mr. Badri Das farther contended that, 
under strict Muhammadan Law, no cere¬ 
monies were needed in order to effect 
a valid marriage and relied on page 51 
of Wilson’s Anglo-Muhammadan Law ac 
well as Ameer Ali’s Muhammadan Law, 
VolumeH, page333. Ameer Ali.nodonbt, say« 
that the law appoints no spesific ceremony 
for the contractual performance of a marriage 
bat he also says that, atcording to recognised 
custom, marriages amoDg all the sects are 
solemnized by a person conversant with the 
requirements of the law,the kaii, while 
two other persons are appointed for the 
purpose of acting on behalf of the contract¬ 
ing parties with a certain number of wit¬ 
nesses. Acknowledgments by a father create 
a presumption of legitimacy no doubt, bnt, 
a9 pointed ont by Mahmood, J,. in Muhimmad 
Allahdad Khan v. Muhammad I mail Khan (1), 
an acknowledgment has only the effect of 
legitimation where either the fact of the 
mairiage or its exact time with reference to 
the legitimacy cf the child’s birth is a matter 
of uncertainty, In the present oase neither 
the faot of the marriage, nor its exact time 
is in uncertainty, for the Courts below have 
clearly and unequivocally found that on tte 
evidence on the record it hat been proved 
that no marriagt toik place between 
Mutimmat Jijan and Eadiut Ullah. In this 
view of the case the presumptions contended 
for by Mr. Badri Das do not arise and I 
mast, therefore, bold that it havifcg been 
proved that no marriage took place between 
the parents of Abdul Az'z, he is illegiti¬ 
mate. 

It was urged that the learned District 
Judge bad not disposed of issn9 No. 5, which 
was whether plaintiff admitted defendant as 
the legitimate son of the deceased. This issue 
was decided against Abdnl Az'z by the first 
Court, and he did not attask the correctness 
of this finding in the appeal to the District 
Jndga, The learned District Jadge, however, 
has stated in his judgment that he had eon- 
Bidered the evidence in the case and a part 
of the evidence consisted of what Abdul 
Az'z termed “admissions” of hie legi- 


(4) It M. I. A. 94, 7 W. R. P. o. I, t Suth. P,,0. J. 
65B, 2 Sar. P. 0. J. 228, 20 E It 87. 

(5) 21 0. flOii 27 l. A. 69,4 M. L. J. 131, 6 Sar. P, 

Q. J. 8S9j 10 Ind. Doc. (s.s.) 1074. ^ 
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tima.y by the plaintiff. The mere fact 
that the learned Dietriat Judge has not 
referred spesifisally to this evidence doeB not 
meaD that he has ignored it and the mere 
failure to refer to it specifically does not give 
a ground for eeeond appeal. 

The appeal by the defendant fails and is 
dismissed with sosts, 

I now some to Civil Appeal No. 1156 of 
1921. It was aontended by Mr. Tek Chand 
that the learned District Jndge having held 
that Abdul Az'z was illegitimate, Musammat 
Amir Begam, should have been held to have 
been the suosessor to her father. Asoepting 
the finding that the parties were governed 
by suetoro, and that by sustom, Muiammat 
Amir Begam sonld not sballenge the devise 
made by Hadait Ullab, it wai sontended that 
before the alleged Will sould fce given efftst 
to, it should have been proved and its terms 
sonsidered. For if, under the Will there was 
a devise to Abdul Az'z a9 a son then it 
haviog been found that he was not the 
legitimate son the devise failed and in support 
of this I was referred to flam;* Dai v. 
Durga Panhad (6). This wes a ease cf 
adoption where it was held that "when a 
Hindu widow makes a Will in favour of a boy 
whom she has adopted and it is fouud that 
the adoption is invalid, it has to be asser- 
tained whether the mention of the legatee 
as an adopted son is merely desoriptive or 
whether the assumed fast of his adoption is the 
reason and motive of the bequest and indeed 
a sondition of it, and if the latter is found as 
a fast the Will is of no eftest.” A similar 
ease is reported in Fanindra Deb Raik t v. 
Rajeitcar Dai {J), It was sontended that in 
the present ease Muiammat Amir Begam bad 
no knowledge of the Will or its eontents. She 
knew that Abdul Az'z was settingup a Will 
under wbish she was a legatee of one-third. 
During the sourse of the prceeedings Abdul 
Aziz was repeatedly sailed upon to prodnee 
the Will but failed to do so, asserting that 
no Will existed. Mr. Tek Oband argued that 
in sush cireumstanses Illustration (?) to 
sesticn 114 of the Evidense Ast applied and 
that it would be held that if the Will had 
been prodused the evidense afforded by it 
would have been unfavourable to Abdul Az’z. 
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Mr. Badri Da§ # on the other hand, contended 
that, as a matter of fact, there wad no Will 
at all bat that the plaintiff having admitted 
the existence of a Will in parapraph 5 of her 
plaint, and also having admitted that Abdol 
Aziz was a legatee to the extent of two-thirds, 
she was booed to abide by these admissions. 
Paragraph 5 of the plaint, however, does Dot 
bear ont Mr. Badri Das* sontention. It is 
there alleged that Abdol Aziz had got Hadait 
Ullab to exesote a Will which Will he was 
keeping in his possession, and that under that 
Will one-third of the estate bad been left to 
her while two-thirds had been left to Abdol 
Az z. It is obviously impossible to sonsider 
a dcooment that is not before the Ooorfc and 
it seems to me that the presumption sontended 
for by Mr. Tek Ohand most ha (riven effect 
to. There is no alear admission on the 
part of Musammat Amir Begam that the 
devise to Abdol Az‘z was v. ade as a persona 
designata and not as the legitimate son of 
Hadait Ullah. This question soold have 
been pot at rest by produitioo of the Will 
and its non production gives rise to the pre¬ 
sumption that device was made to Abdol Aziz 
not as a persona dcsignata hot as the legiti¬ 
mate son of the testator wbish be is not, 
Abdol Az ; z himself san esarsely objest to 
the raising of this presumption, inaeomsh 
as be himself maintains that Hadait Ullah 
Dever exesoted a Will at all, If there was 
no Will the plaintiff's suit shoold have been 
desreed. 

I assordingly asaept this appeal with sosts, 
and modify the decree of the learned District 
Judge by granting the plaintiff, Musammat 
Ameer Begam, a detree declaring that she is 
the owner of the property in soit. 

z. K. Defendant's appeal dism’steJ; 

Plaintiff's appeal accepted, 


(0) 45 Ind. Caa. 90; 0 P. R, 1916. 

17) 11 C. 403; 121 . A. 74- 4 Sar. P. C. J. 610; 9 
Ind. Jur, 277(5 Ind. Dec. (N- s.) 1056, 
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09AJTARYA 0HA3AR SIT V. MOHAMMAD T080F. 

CALCUTTA HIGH COURT. 

Appucatior No. 28 of 192C. 

Deoember 8, 1920 

Preitni :—Sir Lancelot Sanderson, Kt., 

Chief Jnstice, and Jaetise, Sir Asutosb 
Mookerjee, Kt. 

OHA1TANYA OHARAN SET — 
PiTiTioma 
vertut 

MOHAMMAD YUSUF-Oppdsite 
Part?. 

Civil Procedure Code (Act V of 1908', s. 110— 
High Court varying decree of lower Court as regards 
costs only — Judgment of affirmance—Leave to appeal to 
Privy Council , whether to be granted. 

Where in an appeal High Court merely 
exercises its discretion as regards the costs of 
the suit in the lower Court and it entirely con- 
firmes the decision of the lower Court on the 
merits of the case, its deoree is one of affirmance 
within the meaning of section 110 of the Code of 
Civil Procedure, [p. 400, col, 1] 

Application for leave to appeal to His 
Majesty in Connoil from the decision of 
Mr. Justice Richardson and Mr. Jnstiee Hnda, 
in Appeal from Original Deiree No. 53 of 
1919, dale! the 17th May 1920. 

Babns Birai Mohan Ma umdar and SatinJra 
Noth Mukherjee, for the Petitioner. 

Babns Ram Oharn Mittra and Surendra 
Nath Ouha, for the Opposite Party. 

JUDGMENT. 

Sandebior, O. J.—This ie an application 
by the plaintiff in the enit, for a sertifisate 
that this is a fit and proper oase for 
leave to appeal to His Majesty in Oonneil. 
There is no question as to the value of 
the sabjeet matter of the eait, or the subject* 
matter of the appeal ; bat it is urged on 
behalf of the respondent that the judgment 
of the High Court against which it is 
desired to appeal was one of affirmance 
and that there is no substantial question 
of law involved. On the other hand, it is 
urged by the learned Vakil for the plaintiff, 
that the jndgment of this Oonrt was not 
one of affirmance, and that, if it was one of 
affirmance, there is a substantial question of 
law involved. 

The enit was brought to recover damages 
for an alleged malicious prosecution. The 
First Oonrt dismissed the snit without costs. 
The matter then same on appeal to the 


• 9 

High Court and the deiree of the High 
Court was as follows: It is ordered and 
detresd that the desree of the lower 
Court in so far as it relates to eosts be 
eet aside and in lien thereof it is hereby 
ordered and desreed that the plaintiff dp 
pay to the defendant No. 1 the eosts 
ioturred by bim in the Court below with 
interest thereon at the rate of six per cent, 
per annum from the date of th e desree 
of that Court until realization: And it is 
farther ordered and desreed that save 
and exsept as aforesaid the said deeree of 
the lower Court be affirmed and this 
appeal dismissed: And it is further ordered 
and deereed that the plaintiff, appellant, 
do pay to the defendant No. 1, respondent, 
the sum of rupees five handred and thirty* 
two and anDas six, being the amount of costs 
incurred by him in this Oonrt, with interest 
thereon at the rate of six per cent, per annum 
from this date until realization." 

The first question which I have to deiide 
is, whether, in the eirsumstanaes of this 
ease, the judgment of the High Court is 
one of affirmanee. In my judgment, it is. 
The only part of the judgment and decree 
of the lower Court which is varied by 
the deeree of this Court was that part which 
related to eosts. The costs were entirely 
in the discretion of the Court wbieh heard 
the appeal. The Court exereised its disere* 
tion and ordered that the plaintiff should 
pay the eosts of the suit in the First Oonrt 
and the eostB of the appeal to this Court, 
If we were to hold that thia was not a 
deoree affirming the desree of the lower 
Court, it would follow that whenever, in 
a ease where the subject was of the requisite 
value, this Court varied the decision as to 
costs of the lower Court, however small the 
extent might be, and dismissed the appeal 
on the merit in all material respects, 
the party who failed on the appeal in the 
High Oonrt would have a right to appeal 
to the Judicial Committee, 1 cannot believe 
that that was intended by the Legislature 
and I am eonfirmed in this view by the 
fast that no authority can be produced in 
support of the contention put forward by the 
learned Vakil for the appellants though the 
situation which occurs in this ease, must have 
occurred many times in the past. 

in the ease of Thakur Balieo Bahhih 8ingk 
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v. Thakur Lalgi Singh (1) this question was 
considered. 

The learned Officiating Judicial Commis- 
sioner who delivered the judgment stated 
as follows:— It appears to me that we 
shall be doi D g no violence to the laDgcage 
of section 596 of the Code of Civil Pro- 
seduro if we bold that the werde ‘affirms 
the detuion of the Court immediately 
below’ relate to the subjest-matter of tbe 
suit. The tests of the suit slaimed by 
a plaintiff are never taken into assount 
in sonsideriDg whether the subjest matter 
of tbe suit in the Court of first instance 
amounted to Rs. 10.CC0 for tbe purpose of tbe 
first slauieof lection 596 of tbe Code of Civil 
Procedure. 

' In my opinion the applisaot is not entitled 
to appeal merely besause tbe two Courts 
differed on tbe question of acste.” 

The learned Commissioner was dealing 
with seation 596 of tbe Code of Civil 
Procedure, which was then in force; but the 
material words in that section do not differ 
from tbe words in seation 110 of the Code of 
Civil Procedure, 1£0S. 

I agree with that part of the judgment. 
In this case the High Court merely exercised 
ite discretion as regards the costs of tbe 
Buit in tbe lower Court and it entirely 
confirmed the decision of tbe lower Court 
ori tbe merits of the case ; consequently, in 
my judgment, tbe decree appealed from 
affirmed tbe decision of tbe Court immedi. 
afely below tbe High Court within tbe 
meaning of section 110 of tbe Code of Civil 
Procedure, 

As regards the second question, trs,—Whe¬ 
ther there is a substantial question of law 
involved, I have read the judgment of my 
learned brother Mr Justice Richardson and 
it is clear from that judgment that tbe 
question wai entirely one cf fast and that 
there is no substantial question of law 
involved. 


LABORE HIGH COURT. 

First Civil Appeal No. ,-026 ov 1917, 
November IS, 1921. 

Fraer.t Mr. Justice Scott Smith 
and Mr. Justice Abdul Qadir. 
LAKHU MAL— Defendant— 
—Appellant 
t enui 

B1SHEN DAS mo others— 
PLAINTIPFC AMD ANOTHER DeFBNDENT— 
Respondents. 

Umda Law—Joint family—Antecedent debt—ifort. 

gage, ichether antecedent debt. 

In order to l.ri D g a case within the exception 
that family property in the hands of tho sonB is 
bound by u mortgage executed by the father during 
his lifetime to pay olT an antecedent debt, two 
conditions must bo fulfilled, first, the mortgage must 
have been to discharge an obligation antecedently 
incurred and, secondly, the obligation antecedently 
incurred must have been incurred wholly apart 
from the ownership of the joint estate, [p. 410, col, 
1-J 

A mortgage whereby joint family property is 
charged cannot be regarded n« an antecedent debt, 
[p. 410, col. 1.] 

Saha Ham Chandra v. Bhup Singh, 39 Ind Cas. 
280: 39 A. 437; 21 C. W. N. 698; 1 P. L. W. 557; 15 
A. L. J. 437: 19 Bom. L. R. 49?; 26 C. 1. J. 1| 33 M. 
L. J. 14; (1917) M W. N. 439; 22 M. L. T. 22j 0 L. \Y. 
213: 44 I. A 126 (P. C.), Brij Narain Ilai v. Mangla 
Prasad, 60 Iud. Cas. 10lj 41 A. 235; 17 A. L. J. 249: 1 
U. P. L. R. (A.) 49, Bankhandi Hai v. Keshori Mandal 
61 Ind. Caa. 10»: 2 P. L. T. 17; 6 P. L. J. 72; (1921) 
Pat. 113, relied upon. 

First appeal from a decree of the Additional 
Senior Subordinate Jadge, Rawalpindi, dated 
tbe 31st July 1917. 

Mr. U. S. Bhagat, for tbe Appellant. 

Pandit Sheo Narain, R. B., for the Respond- 
enls. 

JUDGMENT.—This is a first appeal 
against a declaratory decree passed by the 
Senior Subordinate Judge, Rawalpindi, 
setting aside two mortgage deeds and one sale- 
deed exeouted by defendant (1) Ram Cbaud, 
in favour of Lakhu Mai defendant (2), as 
witbout necessity and consequently null and 
void against tbe plaintiffs, Bisben Das. son of 


For these reasons, in my jadgment, tbe 
application must be refused with costs, three 
gold n.ohurt, 

MooKEhJiE, J.—I agree, 
b. n. 

Ampliation refund, 

(1) 10 O. C. 65. 


Ram Cband, and Harbans Lai, etc., grandcofis 
of Ram Cband. Tbe alienee has come opto 
this Court in appeal and his case has been 
argued before us at leDgth by Mr. M. S. 
Bhagat, while tbe oise for tbe respondents 
has been argaed by Mr, Sheo Narain. 

The facts of the case are, briefly, as 
folicW6 : — 


Ram Cband and hie son and grandsons are 
members of a joint Rindu family, Their 
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property consists of a residential house, fear 
shops and some land in Rawalpindi. The 
property is admittedly anaestral. There is 
no dispate at present abont the bouse and the 
land and the deeds against wbieh the 
plaintiffs have asked for a deelaration all 
relate to the shops. Three of these shops bad 
been mortgaged by Ram Cband’s father, 
Prabh Dial, to Hari Shah-Hem Raj, two in 
April 1902 and one in October 1904. In 
1906 Ram Chand ezesated a sonsolidated 
mortgage-deed in respeet of the same three 
shops for Rs. 8,500 in favour of the same 
mortgagees and gave possession. He mort¬ 
gaged the fonrth shop to one Laehman Das 
in April 1907 for R 9 . 2,500. An additional 
mortgage deed without possession was execot- 
ed by Ram Ohand in respest of all the four 
shops for Rs. 2,500 in favour of the appellant, 
bakbn M»1, on the 24th May 1916. This 
was followed by a deed of sale of one shop 
in favoar of tbe same person for Rs. 8,'jCO. 
This was dated 6th September 1916 and 
the snm of Re. 2,500 doe on aeaoant of tbe 
mortgaged deed, dated 24th May 1916, was a 
part of its consideration. Ram Ohand 
ezeented another mortgage deed on 2nd 
Oitober 1916 for Rs. 4,300 in favour of 
Lakh a Mai with regard to two of the shops. 
This sum, as well a sum of Rs. 4,000 out of 
tbe money raised by tbe sale of the shop, was 
for redeeming the previous mortgage in 
favour of Hari Shah-Hem Raj. The suit of 
the plaintiffs to impugn the three last tran¬ 
sitions, via., those °f the 24th May, 6th 
September and tbe 2nd Ootobsr 1916, was 
brought on the 24th Oitober 1916. The 
,shops.in dispute were admittedly in posses¬ 
sion of Hari Shah-Hem Raj at the time the 
,euit was brought bat they were redeamsd on 
the 11th November 1916, 

A preliminary sontention raised in the 
SAie was that the defendant having redeem¬ 
ed tbe pfpperty from the possession of the 
.previous mortgagees, the plaintiff j o 0 uld not 
ibeing^a ppit for a mer3 deelaration and 
eb<ViH have snpd for pqseeision. It has bean 
,baldly, the Opnrt helow that a declaratory 
pmt permissible at the tipis when it was 
.brought apd we , agree with this view,as the 
..property wa9 in the possession of the ppe* 
yions mortgagees at that time and had pot 
actually passed into the possession of tbe 
defendant bsfqre.au injuustion ismed by the 
( Qqqrt maintained theiMui quo ante, 


The main question in this ease is, whether 
these alienations or any of them were for 
necessity. Barring incidental referenaes to 
some other points, the arguments have been 
son6ned to this point and the grounds of 
appeal not argned before ns were given np 
by Counsel. Mr. Bhaget contends that tbe 
mortgage deed, dated 24th May 1916, has 
merged into tbe sale of the 6th September 
1916, and ha9 no separate ezistense and the 
question of tbe Deaessity of the items of 
whieh tbe snm of Rs. 2,500 borrowed on tbe 
strength of it was a imposed, should not be 
now gone ioto, as tbe earn mast be regarded 
as an antecedent debt, whiab, under Hindu 
Law. is recognized as a neaeesity. He adde 
that tbe subsequent sale as well as the other 
mortgage were both made ahitfly to redeem 
the previous mortgage for Rs. 8,500 and, 
therefore, those two alienations should also be 
upheld as made for necessity. He draws oar 
attention to the fact that the mortgage for 
Rs. 8,500 wa9 mainly on aoconnt of debts dne 
from the time of Ram Ohand's father, which 
it is not open to any of the plaintiffs to 
dispute. He also emphasises ths fast that 
the additional mortgage, dated the 24th May 
1916, was executed to raise money to pay off 
sertain decrees against Ram Ohand and 
Bishen Das (plaintiff No. 1) due on assonnt of 
debts inaurred by Bishen Das. It is added 
that Ram Ohand had actually been arrested 
and sent to Jail to secure payment of these 
decrees and that it was really necessary for 
him to raiee money to save hie own skin. 
Besides, it is urged that the plan adopted by 
him to redesm the old mortgage and to 
dissharge the previous debts was an aet of 
good management and in the interests of tbe 
joint family, 

Mr. Sheo Narain replying to the .above 
arguments refers us to Satu Rim Chandra v . 
Bhup Singh (l) and paints out that tbe law* 
as to the antecedent debts inoarrad by the 
father of a joint Hindu family is elearly laid 
down in that ruling. Their Lordships of the 
Privy Council observe that " the .statement 0 ! 
the law ia Nanorni Bahuasin v. ifoihun Mohun 
(2) by Lird Hobhouse does not give any 

1 P L 8 y 657 O i 5 'A 28 r 0i wn « 7 ' 21 O.W.N. 698, 
C L j T: i, A ; L . £ 19 L. B. 498, 26 
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countenance to the idea that joint family 
estate tan be effectively sold or charged in 
inch a manner as to bind tli9 issue of the 
father, except where the sale or charge has 
been made in order to discharge an obligation 
not only antecedently icoarred bat inoarred 
wholly apart from the ownership of the joint 
estate or the eecarity afforded or sapDOsed to 
be available by the joint estate.** This rul¬ 
ing was followed aod explained by the 
Allahabad High Coart in Brit Sarain Rai v. 
Mangla Prasad (3) where it wa9 sought by 
the sons to invalidate a decree for the sale 
obtained by the mortgagee upon a mortgage 
of joint family property executed by the 
father, aod it appeared that the mortgage in 
quest : on had been executed to pay off two 
earlier mortgages of joint family property 
also executed by the father. It was held that 
"it was for the mortgagee—to show that the 
earlier mortgages fell within the exception 
recognised by the Judicial Committee of the 
Privy Council in Sahu Bam Ohandra v. Bhup 
Singh (I).” The Patna High Court in a still 
more recent decision, published as Bonkhandi 
Rai v. Eishori Mandal (■»), has followed the 
same principle and has laid down that, “in 
order to bring a case within the exception 
that family property in the bands of the 
eons is bound by a mortgage executed by 
the father during his lifetime to pay off 
aa antecedent debt, two conditions must 
be fo!611cd, fini § the mortgage must have 
been to discharge an obligation antece¬ 
dently incurred and, secondly, the obligation 
antecedently inoarred mast have been in¬ 
curred wholly apart from the ownership 
of the j Dint estate.” In the light of these 
observations the mortgage deed, dated the 
24th May 1916, cannot be allowed to pass 
a 9 embodying an antecedent debt becaase 
joint property was mortgaged by it and 
the item of Rs. 2,500 due on account of 
it will have to be examined on its own 
merits as to the necessity for it. 

We now proceed to examine the trans¬ 
actions one by one and take up, first, 
the sale deed dated the 6th September 

me. 


( 3 ) 50 Ind. Cas. 101; 41 A. 235; 17 A. L. J. 249; 1 
D. P. L. R <A.) 49. 

( 4 ) 61 led.Cas. 102; 2 P. L. T. 17; 6 P. L J. 72; 
(.921 j Pat. 113. 
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The details of the gale money are as 
onder:— 


1. 

On account of the previous raort- 

Hi, 

2. 

gage-deed, dated the 24th May 
.. 

2,600 

For payment to the previous 


mortgagees Iiari Shah-Hem 

Raj - 

4,000 

3. 

Cash before the Sub-Registrar ... 

600 

4. 

A rukka drawn on the Kashmir 



Bank ... 

1,000 


Total 

8.0C0 


As already remarked above, Item No. 1 
•anoot be aliened as an antecedent debt. 
With regard to Item No. 2, it is to be ob¬ 
served that it was meant to be a part 
payment to Hari Shah Hem Raj, the pre¬ 
vious mortgagees, bnt we eannot make any 
prononniement as to the validity or other¬ 
wise of this item as the Coart below his 
eteladed tbe mortgage-deed in favour of 
Hsri Shah-Hem Raj from gonsideration, the 
plaintiffs bavitg expressly stated in tbe 
plaint that tbe eaid deed was not disputed 
at present. This item will etand or fall 
with the deeision that may be eubseqisntly 
arrived at, if tbe plaintiffs eboose to dis¬ 
pute tbe said previous mortgage. We agree, 
however, with tbe Trial Court in holding 
that this item eannot famish a necessity 
for tbe sale in dispute, as tbe previous 
mortgagees were not pressing for payment 
in any way and tbe bale by it6elf eonld 
not discharge tbe debt due on asiocnt of 
tbe previous mortgage. For tbe gash item 
of Rs, 500 no neeessity has been shown at 
all, end all that Mr. Bbagat urged with 
regard to it was that it represented tbe 
balance of tbe sale money and wae a email 
fraction of tbe whole and should be allowed, 
This would be done in a tase where the 
greater part of tbe price wac to be allowed 
as for cesesaity, bnt, each being not tbe 
cate here, we .annot bold that this item 
was for neseseity. As regards Item No. (4) 
it is admitted that this item ba9 not been 
paid in .ash to tbe vendor. At first,a 
rukka was given to him on a Bank in 
which tbe money wae in deposit but bsfore 
be ooold realise it, the form of a payment 
wae .banged, tbe rukka was presumably 
taken bask and instead credit wae given to 
Ram Cband for Ri. 1,000 in the item of 
consideration for the mortgage dated the 
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2nd Ostober 1916 for Rs. 4,300, Thus, so 
far as this sale and the resital in the sale- 
deed are sonserned, the sonsideration for 
this item fails and the item is dis¬ 
allowed. 

We have dow to see what part of the 
item of Rs. Jf,5C0, dae on asioant of the 
mortgage of the 24th May 1916, oaD be 
held to be valid and for neaeseity. The 
soneideration money as given in the deed 
was as follows :— 

Rs. 

1. Registration expenses and the value 

of a wasted stamp paper for 

Rs. 20 ... ... ... 60 

2. To be taken in cash before the Sub- 

Fegi9crar ... ... 125 

3. The mortgagee will himself pay 

on the mortgagor’s behalf to 
decree-holders and creditors ... 2,315 

Total ... 2,500 

Oat of Item No. 1 Rs. 40 should, we think, 
be allowed ae aost of registration as a 
•onsiderable part of Item No. 3 is going 
to be allowed. Oar attention has not been 
drawn to anything on the reeord to show 
who was to blame for the wasted stamp 
of Rs. 20 and the item sannot be allowed. 
Of the neseesity of the oash item of Rs. 125 
there is no proof and it is not allowed, 
For the item of Rs. 2,315 we have to 
examine the following details :— 


from Lakhn Mai. This reseipt is printsd 
at page 86 of the printed reeord bat there 
is no proof that the reseipt was for con¬ 
sideration. There is a reseipt, D 7, par- 
porting to have b?en given by Ram Ohand 
to Lakhn Mai, bat do question was pat to 
Ram Ohand about this reseipt when he was 
examined 89 a witness, and there ia no 
admission on his part of having got. the 
earn of Rs. 211 from Lakhn Mai. This is, 
we think, an extremely donbtfnl payment 
and sannot be taken into aasoant, Rs. 500 
oat of the item of Rs. 1,200 on assonnt of 
ifiwammat Damodari'a deiree must, therefore, 
be disallowed as not paid. The item of 
Rs. 450 is proved to have been paid, and 
we are toll that the aitnal payment to 
Dhan Raj Snkhraj was Rs, 469 wbish is 
the earn hereby allowed instead of the 
item of Rs. 450. The item of Rs. 225 has 
been paid, and so has the item of Rs. 60 
whisb had swollen into Rs. 112, There¬ 
fore, Rs. 225 and Rs. 112 are allowed, Rs. 165 
was the sum astnally paid ont of R 9 . 180 
and. therefore, R’. 165 are allowed. The pay- 
ment of Item No. 6 for Rs. 200 is not proved 
and tbns (he total snm that deserves to be 
allowed oat of Rs. 2,315 is Rs, 1,671 and 
adding Re. 40 to the same whieh have been 
allowed as expenses of registration, we get 
a total of Rs. 1,711, whisb may be said to he 
due on assonnt of Item No. 1 in the son- 
sideration of the sale deed dated the 6th 


1. In payment to J/ujammat Damodari, 

decree-holder ... ... 1,200 

2. For payment to Dhan Raj Sukhraj, 

decree-holder ... 450 

3. Forpaymont to Ujogar Mai, etc,, 

deoree-holders ... ... 225 

4. For payment to Karm Chand, eto., 

decree-holders ... ... 60 

6 . For payment to Hari Ram-Chuni 

Mai ... ... ... iso 

6 . For payment to lahor Das on a bond 

executed by the mortgagor .. 200 

Total ... 2,315 

As to item of Rs, 1,200 admittedly 
Rs. 700 were paid to Uutammat Damodari 
in fall settlement of her deoree, and thas 
the mortgagee (Lakhn Mai) saved Rs. 500 
over this. He prodases, however, a reoeipt, 
Exhibit D-7, dated the 18th January 1917, 
purporting to be exesnted by Ram Ohand, 
showing that he asknowledged having taken 
Ra, 211 oat of the said earn of Re. 500 


September 1921, 

The 6rst mortgage having been disposed 
of with the tale-deed, of whieh it had beaome 
a part, the seoood mortgage, dated the 2nd 
Oitober 1916, remains as the only deed that 
is to be dealt with in this appeal. The son- 
sideration for it was Rs. 4,300 whisb may 
be said now to inslnde the sum of Rs. 1,000 
whisb we have exilnded above oat of the 
soneideration of the sale-deed. This snm 
was wholly meant for payment of the pre- 
vious mortgage of Rs. 8,500. Ae the pre- 
vtons mortgage remains as an open question 
between the parties, we think the mortgage 
deted the 2nd Ostober- 1919 eannot be set 
aside and will etand or fall with any desision 
that may ba eventually arrived at as to the 
said mortgage. 

We, therefore.aM.pt this appeal in part and, 
modifying the desree of the Coart below 
pass a desree deslaring that tho sale of the 
6th September 1916 is set aside bat Re, 1 711 
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oat of half the iOD&ider&t?on therefor shall 
remain as an eqaiUble eharge on the pro 
perty soil As regards the other half of the 
•onsideration whieh is said to have been paid 
on ateoant of Hari Shah and Hem Raj’s 
mortgage nothing is desided and no deilara- 
tion about it is made in thissait. 

As regards the mortgage of the 2nd 
Ostober 1916 we make no deslaration in the 
present suit. Under the eirsamstanoas of the 
ease, we leave the parties to bear their own 
•oats. 

z. K, 

A rpeal accepted. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Sicdid Civil Appial No. 198 of 1920. 

February 10, 1921. 

Frteent :—Pandit Kanhaiya L\l, J. 0. 
RAGHUBARaID OTflIRg—D ifindints 
—Appellants 

tersus 

RAM BHAROSE and afothir—PLUKT iFFi 
—Rispofdints 

Minor—Transfer by guardian—Minor, whether can 
avoid transfer—Benefit of minor—Registration, absence 
of— Agreement, defective—Part [*'forma nee, effect of. 

Even where a compromise or settlement is con. 
sidered to be defective or inchoate and insufficient 
to make a final and validly concluded agreement 
the subsequent acts of the parties may be such as 
to supply all defects. In fact, when the actings and 
conduct of the parties ara founded upon it, as in the 
performance or part performance of an agreement, 
the locus penxtentia which exists in a situation 
where the parties stand upon nothing but an 
engagement which is not final or complete, is exclud¬ 
ed, for equity will support a transaction, clothed 
imperfectly, in those legal forms to which finality 
attaches, after the bargain has been acted upon. 
Lp. 413, col. 1.] 

Where the guardian of a minor effects a transfer 
of the minor’s property for the benefit of the 
minor, and the latter after attaining majority con- 
tinues to derive the benefit which the transaction 
conferred on him,. it is not open to him to take 
advantage of the absence of registration, particularly 
when the parties can no longer be restored to 
their old positions without material prejudice to 
the interests of one of them. [p. 413, col I.J 

A minor can repudiate an act done by his guir- 
dian only if it is prejudicial to his interests, [p. 413 
c:l. 1-] 
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Appe* 1 from a desree of the Additions! 
subordinate Jodge, Hardoi, dated the 22nd 
April 1 20, reversing that of the Munsif. 
Bilgraro, dated the 7th Marsh 1913. 

Mr. S. P. Kain, for the Appellants. 

Mr. Mohammad Watim holding the brief of 
Pandit Earkaran Noth Misra, fer the Bes- 
pondents. 

JUDGMENT.—The parties to this appeal 
are so sharers in the village Dbondhi. On 
the 14th May 1907 Bharat, aotiDg on behalf 
of himself and bis minor brother, Bikrama, 
and Muiammat Parbati, asting on behalf 
of her minor sod. Ram Bharose, gave plot 
No. 607/2 <ihitra, measuring 1 bigha 16 bineai, 
to Balrkha on a rent free lease in per-' 
petaity and took in exchange from the 
latter plot No. 610/2 khnra 9 iontaining a 
similar area on similar terms. Eash party 
exeanted a pitta in favour of the other 
in evidense of the transastion bat did not 
get it registered. The present snit was 
61sd by Ram Bbarose and Bikrama for the 
resovery of possession of 3/4ths of the 
land given in exshange by their then 
guardians on the allegation that their gaar. 
dians had no power to enter into the said 
transastion on their behalf. The Court of 
first instanse dismissed the slaim, holding 
that the plaintiffs had been teoefited by 
the transastion. The lower Appellate Coart 
held otherwise. It is not disputed that 
the plaintiffs attained majority within three 
years prior to the suit. It is also not 
disputed that plot No. 607/2 kharra was 
paiti land slose to the abadi ; that Bakkbe, 
who is now represented by the defendants- 
appellants, built a boose and a oompoand 
over it and planted a tree thereon ; that 
plot No. 610-2 khaira was saltivable land and 
that the plaintiffs and their guardians have 
bsen in benefisial possession of the same 
by the reosipt of rant from the p9r«on 
snltivating it. 

The first question for sonsideration is, 
whether the guardians of the plaintiffs 
had authority to bind the minors by tbs 
transastion. The lower Appellate Court 
observes that both the plots sontain land 
of equal quality. But if the plaintiffs 
and their guardians had got by exohaDge 
land whioh was under soltivation in lieu 
of that whieh was Ijiug pirli, it sannot 
be said that the minors bad not been 
benefited by the transastion. They bays 
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been fretting tbe benefit of tbe exchange 
by holding the land granted to them rent- 
free flioee 1907. They have a right to 
repudiate any a«t done by tbeir guardians, 
prejadiiial to their interests, bnt this 
particular a«t was not prejadi«ial to tbeir 
interests. On the other band, it was be- 
uefiiial to them. The transaction aannot, 
therefore, be set aside. 

The *next question is, whether in tbe 
absenae of registration tbe leases in question 
aan be admitted in evidenee to prove a 
perpetual rent-free grant, The lower Ap¬ 
pellate Ooort rightly observes that sneh a 
lease requires registration. But as pointed 
out by their Lordships of tbe Privy Connail 
in Mahomei 4fun v. Aghore Kumar Qanguli 
(1) even where a aompromise or settlement 
i‘b aonsidered to be defestive or inahoate 
and inBoffieient to make a final and validly 
sonalnded agreement, the subsequent asts 
of tbe parties may be susb as to snpply 
all defeats. In fast, when tbe astinge and 
aonduat of the parties are founded npon 
it, as in the performanae of part per¬ 
formance of an agreement, tbe loom pent- 
tentix whiah exists in a situation where 
tbe parties stated npon nothing bnt an 
engagement whiah is not final or complete, 
is exflpded, for equity will support a 
transaction, alothed imperfeatly, in those 
,1*8*1 forms to whiah finality attaabes, 
'after the bargain bas been aated upon. 
Hers the aonduat of the minors aannot 
ba pleaded in defeasance of their right to 
repudiate tbe aat of their guardians 
during their minority. But if their 
guardians bad aated for their benefit, and 
after attaining majority they continued to 
derive the benefit whiah the transaction 
conferred on them, it is not open to them 
to take advantage of the absence of re- 
gistration, particularly when the parties can 
no longer be restored to their old positions 
without material prejudice to the interests' 
of one of them. The lower Appellate Court 
has granted a dearee for the removal of the 
wall standing on a portion of the compound 
and maintained the rest of the structure, 
built by the father cf tbe defendanta appel. 
lantsi bnt tha transaction, which can at 

a I . m 

0) 28 Ind. Oaa. 030; 43 0. 80Ii 17 Bon r, R 

2t 0. L. J 281, 28 M. L. J 6W, 19 0 W S' 

250, 13 A. L. J.229; 17 M. L. T. 143- 2 L W 

N, Q2l, « I. A. HP. Sj. L ‘ W,3,5> 


best only last till a partition of the village 
is effected, aannot be set aside piecemeal 
in that manner; Tbe minors are bound by 
wbat their guardians had done in their 
interests. 

The appeal is, therefore, allowed and the 
dearee of the lower Appellate Court set 
aside and that of tbe Oonrt of first in- 
stance restored except in bo far that tbe 
parties will bear their own eo3ts through¬ 
out. 

z. k. & *. H. 

Appeal allowed-, 


NAGPUR JODIOIAL COMMISSIONER'S 

COURT. 

Sicoxd Civil Appial No. 515 of 1920. 
Deaember 15, 1921. 

Preeent Mr. Hallifax, A. J. 0. 
BHAWANIRAM—PtAiifriFr— 
ArraLLANt 
versus 

DAMMARS1NGH—DiyeiDiRT— 

R^POHIiBCTL' 

WiU-ifuncupatiee-Finding as to intention of 
testator—Finding of fact-Appeal, second. 

In the case of an oral Will by oue 72. to hia 
daughter, the witnesses used (slightly different term* 

have r>, 08S,On * r' 1 “ id that tho dau 8»>ter was to 

The lowJ? P0r tr. f ° r n 6Ver ’ orword8 to that effect. 

Itanne. • * ^ ^ ^ Ukin 8 al > cirbum- 

Th v “r , 0 " 1 ' 0 carae t0 lhe finding that 
R. did make a Will In favour of hia daughter and 

jasir wa< * #adin * »■ i0 

Tono , 1 Jabbnlpore ' ,n °‘ TiI Appeal No 2d nf 

19 u* d ^ ‘ he 29 ‘ h September 1920 

Mr. J 0 Ohosh, for the Appellant, 
the Property in diepule was RamUI After 

s“.,8 to i' f°; 0hiMDli - Awfi 
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bis rclatioDship to Ramlal. As tbe resolt 
of certain arrangements made after the 
death of Ramlal, that part of bis property 
which is now in dispute went to Batti Bai, 
bis daughter by his first wife Jai Bai, and she 
held it till her death in 1918. The plaintiff 
Bbawaniram now claims it as Ramlal’s rever¬ 
sionary heir, from tbe defendant Dammar 
Singb, Batti Bai’s husband, who is in posses¬ 
sion and olaimsto retain it on tbe allegation 
that Ramlal made an oral Will whereby 
Batti Bai became the absolute owner of it. 

(2) Tbe learned Distriot Judge found that 
Ramlal did make aD oral disposition of bis 
property and that be did direst that the 
property in dispute should go to his daughtor 
Batti Bai. Tbe sorreotness of this 6oding 
is not now questioned. It was further held 
that Ramlal direoted that Batti Bai should 
be the absolu'e owner of the property. The 
reasons for the finding are stated as follows: 
“l have read throagh the oral evidense 
several times and duly noted tbe arguments 
of the lower Court but I cannot agree in 
rejeoting this evidense. I find that tbe 
conduct of the parties and tbe surrounding 
•irsumstanoes lend it great support, and that 
Ramlal must have made a Will cf the 
oature indicated. The sase of Dhuri Lai v. 
Dhania (I) was rightly referred to as 
insisting on precise proof of the terms of a 
nunoapative Will, but this ease cannot mean 
that an oral Will sannot be proved unless all 
the witnesses give precisely the same words 
in telling what the testator 6aid. It is only 
to be expeoted that the recollection of the wit¬ 
nesses should use slightly different terms of 
expression but if the effeot of tbe language is 
the same this will not matter. New, all 
tbe witnesses are agreed as to what Batti 
Bai and the others were to get, and they 
all say that she was to have the property 

for ever or words to that effeot.I find that 

Ramlal did make a Will in favour of daughter 
and expressed his intention to give her an 
absolute estate." 

(j) The only contention pressed by the 
learned Advocate for the plaintiff-appellant 
is that, according to the ruling of the 
Privy Council in Baboo Beer Pertab Sahee 
V. Maharajah Raender Pertab Sahee (2) 


Si ‘.v** a . ** 

p, J, 114j 2 Sfcr. P. O, J. 348-, 20 E. R. 241. 


whieh is quoted by Skinner, A. J. 0.,in 
Dhuri Lai v. Dhania (1) no evidence of 
an oral Will ean legally b3 suffieient 
nnlesa it gives proof of the tpsuitma terba 
of the testator, and here the witnesses 
all disagree a9 to tbe exalt words used by 
Ramlal though they may agree as to tbe 
sense and effeot of those words. Tbe 
answer to this i3 to be foand in the 
passage in Dhuri Lai v. Dhania (i) 
dealing with the 6nding of the lower 
Appellate Coart that an oral Will was 
made, where the learned Additional 
Jndioial Commissioner 9aid: 41 There is evi- 
denoe on whioh it was, in my opinion, open 
to the learned Jadge to arrive at this eon- 
•lasion, nor do I see anything ineonsiateut 
therewith in the statement of the defendant 
when examined as a witness for the plaint¬ 
iff. I am not, therefore, prepared to 
review this finding on eesond appsal, and, 
with refereno9 to the diatom of their 
Lordships of the Privy Coanoil in Baboo 
Beer Pertab Sahee v. Maharajah Ra ender 
Pertab Sahee (2) relied on by the learned 
Counsel for the appellant, that the party 
setting op a nanoapative Will should ba 
required to ‘prove with the utmost presiaiou, 
the words on whieh he relies, with every 
eireumstanee of time and plaee,’ would 
remark that their Lordships 1 ub^ervatioos 
on this point (though in the particular 
case before them obiter dicta , as they decided 
it on other grounds) should osrtainly guide 
Courts in this country having to deside 
questions of fact with regard to suoh Wills, 
but that their Lordships are Judges of fast 
as well as law, and that remarks made 
by them before the passing of tbe late 
Code of Civil Procedure (Aot XIV of 1382) 
must be read as subject to their own subse¬ 
quent decisions, requiring a strist interpre¬ 
tation of the provisions precluding a sesond 
appeal to a High Court in this country on a 
question of fast.” 


(4) It is dear from the passage quoted 
above from the judgment of the lower 
Appellate Court that I am bound by the 
finding of fast at whieh that Court arrived, 

to the effest that the oral Will made by 
Ramlal eonferred an absolate estate on 
Batti Bai in the portion of his property that 
went to her, so that it passed on her 
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death to her husband and Dot to Ramlal’s 
heirs. The appeal is, therefore, dismissed 
and the appellant mast pa; all the 
•osts. 

I. 3. 

Appeal diimitsed. 


OCDH JUDICIAL COMMISSIONER’S 

COURT. 

Fiest Civil Apfbal No. 53 of 1920. 

February 15, 1921. 

Preunt Pandit Kanhaiya Lai, J. 0. 

BISHUNATH BHARTHI-Puiktiff- 
Appbilakt 

i vtrtus 

Ohaudhri HAR SARUP and othibs— 
DfUNDANM—R e-POndIHTS. 

Specific Relitf Act (I of 1877 J, * 12-Religion* 
endowment—Alienation by mahant—Suit by chela to 
challenge alienation—Burden of proof- Minor, whether 
can be appointed chela- Appointment during life-time 
of predeceeeoi-in-title of Mahant making appointment, 
validity of. 


'The chela of a mahant who has a contingent right 
to succeed to the office of mahant on the death of 
the present holder of tho office can take steps to 
protect the endowed property against any acts of 
waste committed by the present holder of the office 
or against any threatened sale in excontion of a 
deoreo not legally enforceable against the endow- 
ment. [p. 416, col. 1] 

In • cases of mortgages grauted over the 
security of endowed property by the mahant 
thereof, it lies upon the mortgagee or those 
claiming through him to prove that the debt was a 
necessary expense of the institution itself, [p. 416 , 

OOI. it J 

It is not uncommon in tho case of celibate 
aacctics that a minor is taken as a disciplo in 
order that he might succeed to the office of mahant 
alter the death of the then mahant* [p. 416, col 2 ] 

Tho appointment of a diaoiple is not made illegal 
Dy the fact th^t at the time of such appointment the 
predecessor.in-titlo gt the Mahant making the appoint 
ment was aliyo and in office, [p. 416, col* l.] 

Appeal from a deeree of the Additional 
Subordinate Judge, Fyzabad, dated the 8th 
September 1920. 

Ueura. A. P. Ben and H. K. Ohoth, for the 
Appellant. 

Messrs. St. 0, Jockion and S«raj Praiad 
Khandelwal, for Beipondent No, 1, 


JUDGMENT.—The dispute in this appeal 
relates to a house situate in Ajudbia, 
whioh was mortgaged by Dasrath Bharthi, 
the Mahant of the Parela AstbaD, with 
the predessssor-in-title of Ghaudhri Ear 
Sarup. The latter obtained a detree for 
gale on the etreogth cf that mortgage and 
in ezesution thereof applied for the sale of 
the said house. 

The plaintiff tlaims to be the chela of Dnrga 
Bhartbi, the sneeeseor of Dasrath Bharthi, 
and as eneh entitled to snaoeed to the offiee 
of Mabant on his death. He further tlaims 
that the bouee in question i'b waqf property, 
appertaining to the temple at Parela, and 
that Durga Bharthi has made him owner 
of the entire property, There ie also &□ 
allegation that if the property in diBpnte 
be not found to be uaqf property, he ia 
still entitled to protest the house from sale 
by reason of its being the ansestral and 
joint family properly of Durga, Ubartbi 
and himself. The defendant, Ghaudhri Har 
Sarup, denied the right of the plaintiff 
to file a suit and aiserted that the house 
iu question belonged to the mortgagor 
and that the mortgage was in any ease 
binding beeause it was made for legal 
neeeBsity. 

The learned Subordinate J.ndge found 
that the house in dispute appertained, to 
the temple at Parela and waa uaqf prop- 
erty, that it bad been asquired by ,one 
of the preieding Mabants out of them*, 
teme cf the endowment, and (hat there - 
was no legal teseseity to justify the mort¬ 
gage, He, however, dismissed the olaim oni 
the ground that the plaintiff was not 
chela ot Durga Bharthi and had no right; 
to sne. 

The sole question for determination, in, 
this appeal ie, whether the plaintiff is . the s 
chela of Durga Bharthi and as suth entitledr 
<o proteat .the disputed property fromealei, 
The plaintiff is deiaribed as 10 years old,., 
There ia evidenae to show that Durga Bharthi 
bad made him hie diBaiple seven or eight years 
ago. Dnrga Bharthi belongs to a seat of 
aelibate aeaetiaa. It ia not unaommon in 
the aase of snah asaetias that a minor ia 
taken as a diiaiple in order that he might! 
eucoeed to the offiae of Mahant * after the'. 
death of the then Mahant. In faat, the 

KSS"? K 6XMttted b / Dax *» Bharthi on 
the 28th February 1916 expressly reoogniteq 
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the stains of the plaintiff as the disciple of 
Dnrga Bharthi and his future euaaessor to the 
property therein mentioned. The entire prop¬ 
erty appertaining to the Astban has been 
found in ftampat v. Durga Bharthi (1) to.he 
waql property; and as the bouse in dispote 
was purahased from the proeeeds of the waqf 
property it must be deemed to partake of the 
same aharaster. The only question, therefore, 
is whether the plaintiff is the disciple of 
Durga Bharthi and oan proteat the property 
of the tcaqf from waste or alienation or foraed 
sale in exeaution of a dearee. 

It has been found by the Court belo*, and 
that finding is not here disputed, that thero 
was do neaeeeity for the mortgage. A die- 
aiple aan proteat the property of the endow* 
ment either by virtue of bis interest as a 
possible future euaaessor of the estate or by 
virtue of his being a person interested in the 
endowment. If he aats in the former 
aapaaity he is entitled to a deelaration under 
seotion 42 of the Speaifia Relief Aet, I of 
1877 beaauee a eale of the property would 
affeat his eoDtingent right. If he aats as a 
member of the publia interested in the 
endowment he aan adopt the proaedure 
pre6aribed by Order I, rule 8, of the Code 
of Civil Prcledure. He has done the former, 
not the latter. His eleation as a disaiple is 
not illegal by reason of the fast that Dasrath 
Bharthi was alive when bis appointment was 
made. Seation 42 lays down that a person 
entitled to any legal aharaeter or to any 
right as to any property may institute a suit 
for a dealaration cf his title to suah a 
aharaster or right. Being the disaiple of 
Durga Bharthi he has at all events, a son- 
tingent right to susoeed to the cffiae of 
Mahent on the death of the present bolder 
of the cffiae and he aan take steps to protest 
the endowed property against any acts of 
waste aommitted by the present holder of the 
offiaer or against any threatened eale in exe- 
aution of a dearee not legally enforaeiblo 
against the endowment. 

The learned Counsel for the defendant 
No. I aoDtends that the plaintiff has not 
asserted any snob right in the plaint. He baa 
undoubtedly set up a mush higher right there; 
but he is entitled to fall baek on his right 
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as a disoiple. and as the contingent future 
euaaessor to the offiee to proteat the property 
whiah would devolve on him when that offiie 
falls vaaant. The sale of the property will 
only aomplicate matters and sause injury to 
the endowment, the raaintenaDoe of whiah is 
almost dependent entirely on the ineome 
derivable from the endowed property, The 
house in dispute forms part of the endowed 
property and as suah oannot be sold in 
exeaution of a dearee not properly abargeable 
against the endowment. As observed by their 
Lordships of the Privy Counail in Murugetam 
nilai v. Manickavataka Dteika Qnanatam . 
banda Pandara Sannadhi (2), in the 
eases of mortgages granted over the seaurity 
of endowed property by the Mahant thereof, 
it lies upon the mortgagee or those elaimmg 
through him to prove that the debt was a 
neaessary expense of the institution itself. 
That burden has not been disaharged. 

The appeal is, therefore, allowed and the 
alaim deareed for a dealaration that the prop¬ 
erty in dispute is endowed property apper¬ 
taining to the Parela Asthan and is not 
liable to sale in exeaution of the dearee 
obtained by the eontestiDg defendant-respond¬ 
ent against Durga Bharthi. The plaintiff- 
appellant will get his aosts here and hitherto 
from the aoutesling defendant respondent 
who shall bear bis own aosts throughout. 

z. E, & x, B. 

Appeal allowed , 

(2) 39 Ind. Cm. 659; 44 L A. 98 at p. 102; 21 
M. L. T 288; 32 M. L. J. 363; 16 A. L. J. 281; I P. 
L. 17. 467; 6 L. W. 769; 21 C. W. N. 761; 43 M. 402; 
19 Bora. L. B. 456; 25 C. L. J. 589; (1917) M. W. N. 
4S7 (P. C.). 


(1) 60 Ind Ca=. 4 YJ t 23 0. C. 303,7 0, L. J. 547. 
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PATNA HIGH COURT. 

Csimikal Riviaui No. 563 ok 1921. 
January 5, 1922, 

Prutnf:—Mr. Justite Jwala Prasad, 
RAMPARTAP LAL—Accosid— 
Petitioner 
tettus 

BARH MUNICIPALITYCoaipuikant— 

Opposite Paktt. 

Bengal Municipal Act (/// 0 J 1884 ), *>. 17 $, 224, 

271—AofiCtf to demolish.—Objection against notice _ 

Objection disal loved -Comm it tee, duty of, to specify 

<inve for compliance-lime not specified—Prosecution 
bad, 

Where, under section 178 of the Bengal Muni¬ 
cipal Aot, an objection against a notice issued 
under section 224 directing the removal, within a 
specified time, of a building constructed without 
permission, is disallowed, the Committeo is bound 
to specify a time within which the requisition is 
to be carried out, the fact that a period of time 
was mentioned in the original notice does not 
absolve the Committee; after disallowing the objeo 

° f aRain specifying the 
S 8. W ^' ch L tho re q ,1 'sition should be com- 
pj.ed with, and where a Committee omits to do 

. ““wofaon under section 27l of the Act 
w bad in law. [p. 4*7, col 2 ] 

Bevision. 

Jfc* 7unu, > the Petitioner. 

^ JUDGMBNT.-T’hie ie an application 

2“ t n h , e 1 iOD . V,, f lon of the conned nnder 

vSui”\&t BeDgaI M ° ni ’ ipaI 

F .? n an “Pf, liwtioD ‘ dated the 26tb of 

itl Z 1MI * madfl * Sankhi Lai of 
? Dd ooo report drawn by the Sanitary 

52? *2***** 2Ddo * Marah 1921, a 

Son 224 f ° f Mar,h ' ™«*r Mf . 

■uontht !v M ? nwipal A,t Wft8 served 

S ° rem0Ve a E0W WrfM 

B68 Without tb ,0D 8te - d aP0D hi8 Dremi ' 
nal'itv h li V pw “ ,a8,0D °* the Muniai. 

LiSu r lh,n “ day8, ° n * hB 7 ‘ h ot 

the aaW JJ MuQioipa,ity 

the eaul notiae, and on a report of the Sani- 

ObLm?n “? j he Vio6 Chairman, the 

SIS S i. u'°/ ded the Allowing order 
npon the baak of the petition 

P - r086 * nte the man J yoa are satisfied 

- —- 

Od the- 28th of Arril U*r Vi#a Oka*, 
paased the following order (Exhibit 8):'™*° 

_ J° B * r °? t,0 . n . "I* «‘™n io him to settle the 
natter ftmuably, bat be failed. The privy was 

a? 


bailt without permission. However, proseinte 
him.” 

This order is said to have been verbally 
aommnnioated to the petitioner by the Vice* 
Chairman. The petitioner was thereafter 
proseanted and aODviated. He baa been 
direated to pay a fine of Bs. 15 for not 
baviog palled down the privy within 15 days 
of 4th of Marah 1921, that ie, within the 
19th of Marah 1921, and annas 2 for every 
day enbsequent to that, till the said privy is 
removed. This order baa been passed under 
aeetion 271 of the Bengal Municipal Aat. 

Mr. Yunus aontende that bis objeation 
filed on the 7th of Marah was not disposed 
of in terms of aeatiou 178 of the Aat, nor 
was any time speoified within whiah the re- 
qaiaiton was to be earned ont. On the other 
hand, the Magistrate holds that the order of 
the Chairman, dated the 6th April, and of 
the Viae-Cbairman, dated the 28th of April,, 
had the effeit of making the requisition 
absolute and that the time of 15 days 
mentioned in the first requisition wae a suffi. 
eient aomplianae with the requirements of 
seation 178. It is, however, eonseded that 
no order in terms of seotion 178 was reaord-' 
ed and the orders of the Chairman, dated 
the 6th of April, and of the Viae Chairman,’ 
dated the 28th of April, aannot be eonstrn- 
ed to bs a reaord of the disposal of the ob.‘ 
jeation of the petition filed by the petitioner.' 
Even if those orders can bs construed as 
Boeh, they should have speoified the time 
within whish the requisition was to be ear. 
ried ont. The faot that 15 days’ time was 
mentioned in the original notiee served on the 
4th of Marah does not absolve the Muniaipal 
authorities from the obligation of again 
specifying, after the disposal of the objeation 
under ae.tion 178, the time within whiah 
the requisition shall be aomplied with The 
original notiee of the 4th of Mareh spent 
itself on the 19th of Marah and beaams 
Dagatory after the objeation of the 17th of 

> ,h fi L ed by the petitioner nnder 

178 “/l 8, -S* ° bjeBtion ***** section 

17 b may be withdrawn by recording a for. 
mal order and Jf made absolute the person . 
affeated thereby is untitled to a fresh time 

oompIy with the order of 
the Municipality. He objeated to the first 
notiao and the right of the Maniaipality 

tZT'* demoll8hbil W*i~. »«f 

therefore, be did not oomply with that no.' 


4ig 

BAD1I PBiSlD C. IHPEbOR. 


INDIAN OASES. 


[mi 


tice. Tbe law permits him not to comply 
with tbe notice in tbe ciroamstaneep, that 
is, when he files an objection, if tbe ob¬ 
jection is desided in bis favour, then tbe 
notice is cancelled. If, on tbe other band, 
it is decided against him, then the decision 
cannot have tbe retrospective effect of punish¬ 
ing him for tbe default committed by 
him with respect to tbe first notice and im¬ 
posing a fine with retrospective effect from 
that date, as has been done in tbe present 
case. It is also clear from the concluding 
words of section 271 of tbe Act which im¬ 
poses a daily fine during tbe continuance of 
the default after tbe service of requisition 
on him. If no objection is made, then the 
default after tbe service of notice will bring 
him under this clause. If, on the other 
hand, be makes an objection, then the de¬ 
fault, after the servios of a fresh requisition 
and after the disposal of the objection, 
will make him liable for the disobedience 
of that requisition. Therefore, the conten¬ 
tion of Mr. Yunus appears to be substan¬ 
tial, though 1 fully agree with the view 
of tbe Magistrate that it is a technical 
one. 

The conviction and tbe sentence are set 
aside. The Municipality will be at liberty to 
proceed afresh after tbe service of notice 
under section 178 and after recording a for¬ 
mal order, 
w. e. a. 

Conviction let aiide. 


ALLAHABAD HIGH COURT. 
Criminal Revisiok No. 80 or 1922. 
March 24, 1922. 

Present '.—Sir Grimwood Mears, Kt, Chief 
Justice, and Justice Sir P. 0. Banerjee, Kt. 
BADRI PRASAD— Ap?lica*t 

vertui 

EMPEROR - Opposite-Partt. 

Penal Code >Act XLV of I8F.O), is. 890, 392— 
Robbery-Sentence 0 / fine only illegal—Imprisonment 
essential—Whipping, when should be inflicted— 

Whipping dd (17 0 ) 19C9J, 6. 4. 


Where a charge under section 390 of the Fcnal 
Code is proved against an accused person, a sentence 
of fine only, which may or may not be accom. 
panied with a sentence of whipping, is illegal; 
as under section : 92 of that Code a sentence of 
imprisonment is essential and ought to be imposed, 
[p. 4IP, col. I ] 

Although in such a case whipping may also be 
inflicted, yet under the Whipping Act, as amended, 
a sentence of whipping should be imposed only 
where there is a certain amount of aggravation 
in the commission of the original offence, where 
the degree of injury is extremely slight, the penalty 
of whipping should not be added to the sentence 
of imprisonment [p.41P, col. J.] 

Criminal revision against an order of the 
Sessions Judge, Aligarh, dated the 13th 
February 1922. 

Mr. N . 0. Vauh , for the Applicant, 

Tbe Assistant Government Advosate, for 
the Crown. 

JUDGMENT. 

Miarf, 0. J.—In this ease one Badri 
Prasad was eonvieted by a Magistrate of 
the First Class of Aligarh. The prosesution 
ease against him was, that he, with two other 
•ompanions, on tbe evening of the 21st of 
January, followed three servants who were 
going to the bouse of their master, Jarao Lai, 
and who had at tbe time with them some 
money and a eonsiderable Quantity of vala» 
ables, said to be worth about Rs. *00. 
When two of the servants had entered the. 


shop of their master, Badri Prasad was. 
proved to the satisfaetion of the Magistrate 
to have struek the third and rearmost man, 
Jwala Prasad, with a stout donda on tbe 
head; and in the confusion which resulted 
either Badri Prasad or one of bis associates 
got hold of the box containing the valuables 
and got away with it. The blow struck was 
not a severe one. After that, Badri Praea 
ran away. Tbe man who bad been stiuik 
was apparently able to follow him an 
some body or other caught Badri Prasad, 
be having slipped up. Id these aireum- 
stances, the Magistrate inflated a fine ot 
Be, ICO with an alternative period of im¬ 
prisonment, if that fine wac not paid, and 
sentenoed Badri Prasad also to thirty stripes. 
Badri Prasad preferred an appeal to this 
Court and it has been admitted upon the 
question of sentence only-and, at the sam 
time, notice has been served on him to show 
cause why the sentence should not be enha 
ed or otherwise altered. This was a iharga 
under section 390 and the ]penalty:is jpresirib 
ed under seetion 392. An examination ol 
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that sestion shows that a fine alone is not 
a permitted punishment for a robbery. 

Robbery,, under these eiroumstanaes, may 
be punished by rigorous imprisonment 
and by a fine, and in aertain «a*ea 
by whipping in addition. Bat the 
Magistrate erred in law in senteneing the 
aaeused to a fine and a fine unaaoompanied 
by imprisonment. We have got the whole 
matter before us and I personally wieh to eay, 
and I wish it- to be known, that, in my view, 
when a person infliate pain upon another and 
when the ofFenae i a one whioh permits of the 
penalty of whipping, I think it a good thing 
to lnflut that penalty. There are, of aourse, 
otraomstanaes in whiah the aatual 
hurt caused is very slight, and that is a 
airaumstanee to whiah attention has to be 
Paid; and though I myself should aertainly 

III A ? tbe number of -tripes 

awarded to this young man in this aase, 

! n °t myself have eliminated the 

punuhment of whipping altogether; but I 

We ° tb9r point9 of vi9w w 

a Brahm'i ^ a \ 9D8ed '* a y0DDg man - 

he inflLTJ aDd i^ degree of iniary whioh 
■light nerh ° D dwa ft ^ r6 * a, l was extremely 

fore I Z b ' ,D a T" 6 ' ne « 1 '8 i ble. There- 

no dLtf V6 - ry gladly t0 I have 

Banerii’a bntt ' D - 9060 ^ r ' 

JJanerji a better judgment on the matter. 

Li? hTl* *1 d Wikh him tb at there 

2 2 an(1 !; b0t ; DtiaI P0riod of imprison- 

of the “ ’ • h , 8refOr0( we aUer ‘He nature 
of the punishment whiah Badri Prasad 

: e :2 - d we senten.e him 9 to 

eC YT 7° r ° U * '“Pnionment with 
eoeit from the date of his arrest. We 

maintam the fine of imprisonment with 

that fi? o rD J V6 ^ 6ri0d of i“Pn'ionment if . o« M ,s c( 

that fine be not paid, and we wipe ont tZi”?**' sum ' non>n ^ °f> ^etl H 

StE orZ Z ' * *■ * 


41<J 


have ba9n [impoied. i$The j sentence of 
whipping wag not an illegal sentenae bat, 
in the oiroametanies of the present taee, 
I think a sentenae of whipping should not 
have been inflicted. That is a punishment 
whiah, in view of the provisions of the 
Whipping Aet, ag amended, should be 
iofliatei in oases where there ia a aertain 
amoant of aggravation in tbe aommiesion 
of the original offenae. In the present 
aase the offenae was the first offenae, eo 
far as is known, aommitted by Badri 
Prasad. He is a young man and is a 
shop-keeper. The hurt oauaed was obviously 
slight. A eentenae of twelve months 1 
rigorous imprisonment would, in my opinion, 
be a suffiiiently deterrent punishment so 
far as he is aonoerned, in addition to the 
fine whiah the Court below imposed on 
him. I, therefore, agree in the order pro¬ 
posed by the learned Chief Ju 9 tiae. 

W. o. A, 

Order accordingly % 


PATNA HIGH COURT. 

Criminal Rivision No. 92 or 1922. 

Marah 24,1922. 

. Jwtfae Roes. 

ARJUN MAHTON—.PixiTiONBR 

venue 

JUGGARNATH SINGH^Oerosiri 

„ . . - _ , Partt. 

Criminal Procedure Code (Act V of im) . U* 

9Ummon . in * °f> Aether oblioatoru^fr 
fuial to summon tcifruM***. * V iw* 


, # DOU 

to reoeive a whippiog. 

J —■ 1 a “ of opinion that the 

ts-JrPF** ~ 

b. added . J° ‘ b ' ! 

W(,:. B ; n „ f , a ' nnder leition 4 of the 

bT impaaed where 80 ^ 6 ^ ° f Wh '‘ PpiDg may 

• r °bbery, huTt ie’ « n ‘d Z 

wntenee of fine only waa an inii *l the 

pod ft lenttoia oliZJ ■ 8 eentenae, 

10 01 >npn«ODiaent ought to 
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right that processes should S'SJJ b \ of 
to enable thorn to bring forWd th*?I th ° 0owt 
The refusal by a Magistrate ta hana 0vi <lenoe. 
witnesses is i taute 

Criminal revieion against an 
the Sub Divisional Magistrate rr„. -i! 8 *. 

Praiad, II, f or the Petitioner. * & thor 
Mr. Bankim Oh, De fn. sl ^ 

Party, ' f ° r th « Oppo.il. 
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JUDGMENT.—This 1*9 an application by 
the 6rst party against an order passed by 
the Sab-Divisional Magistrate of Heziribagh 
under section 145 of the Criminal Pro- 
cednre Code, declaring the eesond party to 
be in possession of oertain land. 

Two grounds are taken in this applisatioD. 
The 6rst ip, that the petitioner has been 
refused a fair trial beaauie he had no 
opportunity of presenting his sase before 
the Court. It is stated that the petitioner 
resides 70 miles away from Hazmbagh 
arid that the proceeding drawn up against 
him was served on the 14th of January, 
the date fixed for trial being the 2let. 
On that date a petition was 6led stating 
that the witnesses had not some and that 
•opies of papers were required and an 
adjournment of one month was prayed for. 
The Magistrate appears to have refused 
this applisation and deaided the ease on 
the arguments of the Pleaders of both sides 
and on 6neh evidence as was adduced. 
Now, eeotion 145, danse (4), lays down 
what the procedure is to be: The Magis¬ 
trate has to perure the written statement, 
to hear the partiep, receive the evideooe 
produoed by them respectively, consider 
the effect of such evidence, take such 
farther evidence, if any, as be thinks 
neceEsary and, if possible, decide the question 
of possession, There :'s nothing in this 
section which requires the Magistrate to issue 
procesEes on aDy witnesses. The whole quer- 
was discussed fully in Tarapada Biiirai v. 
Nurul Buq (1) where it was pointed out 
that ‘ tbs Legislature could hardly have 
contemplated an elaborate and protraoted 
investigation the result of whioh might in 
many instances be to defeat the very 
object in view, namely, an effective pre¬ 
vention of a breach of the peace. The 
whole object might obviously be defeated 
if the Court could be compelled to summon 
and re summon witnoeses at the choice of 
the parties.” It was further observed that 
it appeared clear from the provisions of 
the Code that it is not obligatory upon 
the Magistrate to assist the parties to a pro¬ 
ceeding, under section 145 to produce their 
witnesses, and they oarmt olaim as a 
matter of right that processes should be 


(t ) 32 C. lOJJi S C. L, J, 230, 2 Cr. b. J. <373. 
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issued by the Court to enable them to bring 
forward their evidence. This case is a 
direct authority against the contention of 
the petitioner and it ha9 been approved 
and followed in Barendra Kumar Buie v. 
Giruh Chandra Mitra (2). I cannot tee, 
therefore, that in refusing to issue summons 
the Magistrate refuted a fair trial. He 
took all the evidence that the parties bad 
ready aod heard what they bad to 6ay. 

The second contention is, that the Magis¬ 
trate has acted on the delivery of posses¬ 
sion by the Civil Court without going into 
tbe question whether that possession was 
symbolical or actual. Whether there was 
recognition by the seoood party of the 
sub-tenancy olaimed by the first party or 
whether there was resumption of tenure 
under section 14 of tbe Chota Nagpur 
Tenancy Act, these are plaidy questions 
which were not for the Magistrate to 
dcoide. He had evidenoe before him that 
the judgment-debtor in tbe decree under 
execution was ejected and that possession 
was delivered by the Civil Court to the 
second party. His decision may be right 
or it may be wrong but I can see no 
defect in jurisdiction. The application is 
dismissed. 

W. C. A. 

Application diimined. 


(2) 7 Jnd. Cae. 708; 38 C. 24; 11 Cr. L. J.630. 


ALLAHABAD HIGH COURT. 
Criminal Rekirekce No. 168 ok 1922. 
April 12, 1922. 

F rerent: —Mr. Justice Lindsay. 
G1RWAR LAL— Petitioner 
vtrtt/i 

BANSIDHAR and another— 
Oppositi Party. 

Ci imin'il Procedure Code {Act I' oj 1838), 18 

(J|, 139 —Jurori—Percerte refusal to return verdict, 

— Procedure, 


Whore a Jury, <»r a 
appointed uudor acoliou 


majority of tbe Jurors, 
133 (i) of the Criminal 
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Procedure Cod#, refuse perversely to return a 
verdict, the Magistrate should appoint n fresh 
Jury, and decide the matter before him under 
lection 139 of tho Code 

Criminal reference made by the Ses¬ 
sions Judge, Aligarb, dated ths 18tb 
Febraury 1922 

REFERRING ORDER.—Tbia is an appli¬ 
cation in revision agaiDst an order of Sayyad 
Ziinuddin, Deputy Magistrate, First Glass, 
stopping furtber proseedings under sestion 
139 (2) of the Criminal Proaedure Code. 

A Jury of five were appointed. Two 
of there wanted tbe platforms in dispute 
to be sut down slightly. The other three 
refused to return a verdiot at all. Tbe 
lower Court baa interpreted this as mean¬ 
ing, that the three men have not found the 
order under seation 133 of the Code of 
Criminal Proaedure to be a reasonable one 
nor have they agreed to any modification. 
I am, however, of the opinion that the 
three men have deliberately shirked their 
duty as they have not given any verdiot 
at all probably because they do Dot want 
to offend either party. Under tbe above 
•iroometanaes, I am of the opinion that 
there baa been a perverse refusal on tbe 
part of tbe three men to deside and, in 
aaaordanea with tbe note in paragraph 9, on 
page 220 of Sohoni’a Criminal Proaedure 
Code, 9th Edition, it was aompetent on 
tbe part of the lower Conrt to appoint 
a freah Jury, 

l, therefore, refer tbe ease to the Hon’ble 
High Court with tbe reaommendation that 
the order of the lower Court stopping further 
proseedings be set aside, and that the 
lower Court be directed to appoint a 
fresh Jury. 

The lower Court is asked to submit ita 
explanation to me within a week. 

JUDGMENT.—I have read tbe order of 
the learned Sessions Judge and agree with 
his view of the ease. I, therefore, set 
.aside the order of the Magistrate as re- 
•ommendad by him, and direst that the 
ease be sent bask to the Magistrate who 
fflill proaeed to appoint a fresh Jury and 
deside the matter before him, under the 
provisions til sestion 139 of tbe Code of 
Criminal Proaedure. 

m. o. a. 

Order let aaid»\ 
Oaie lent baejf. 


PATNA HIGH COURT. 

Crimiisl Rbvision No. 97 c? 1922. 

Marsh 23, 1922. 

Preient :—Mr. Justioe Ross. 

PARSUR&M RAI— Petitioner 
v enut 

SHIVAJATAN UPADHAYA and others— 
Opposite Party. 

Criminal Procedure Code (Act V of 18931, »«. 146, 
146 —Attachment of property—Procedure. 

Before attaching property under seotion 146 of 
the Criminal Procedure Code, the Magistrate should 
make some inquiry in order to ascertain, if possible, 
who was in possession. An order of attachment 
made without such inquiry cannot lie sustained. 

Criminal revision agaioet an order of the 
Depuly Magistrate, Arrah. 

FACTS appear from the judgment. 

Mr. S. N. Boy, for the Petitioner, 

Mr. Manohar Lai, for the Opposite Party, 

JUDGMENT.—In this case the learned 
Magistrate attached tbe land in dispute 
under sestion 146, Criminal Proaedure Code, 
holding that it was not possible to as* 
oerlain as to who w&9 in possession be- 
aause, on the date fixed for hearing, the 
parties did not appear. The' learned 
Counsel for the opposite party sonaedes that 
the order oaDnot be eapported. It w&e tbe 
duty of tbe learned Magistrate, bsfore attach¬ 
ing the property, to make some enquiry in 
ordtr to ascertain, if possible, who was in 
possession. No enquiry was made and the 
order cannot stand. 

The order is eet aside and tbe ease 
must be remanded to the Magistrate to 
take evidence and deside it asiordiDg 
to law. 

w. c. A. 

Order ist aiicfo; 

Oaie remandbd. 
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ALLAHABAD HIGH COURT. 

CRiuiNiL Appeal No. 53cr 19^2. 

February 8, 1^22. 

Preterit: —Mr. Juatiae Gokul Prasad and 
Mr. Justice Stuart. 
JAGANNATH SINGH—Appellant 

vertui 

EMPEROR— Opposite Partt 

Murder—Evidence, absence of— Corpus delicti not 
Sstablished—Conviction, whether justified. 

In tlie absence of the corpus delicti, and of the 
best evidence as to the cause of death, a conviction 
for murder would be unjustified ; the fact that the 
accused has made it difficult to procure evidence 
cannot be accepted a9 a substitute for the evidence! 

Criminal appeal from an order of the 
Sessions Judge, Badaun, dated the 7th 
January 1922. 

Mr, S. 0, Muherji, for the Appellant. 

The Government-Advoeate, for the Crown. 

JUDGMENT.—The aaaueed, Jagannath 
Singh, has been aonviated of the mnrder of 
a woman aalled Radbika Kunwar and also 
on a aharge of having poisoned Radhika 
Kunwar. There aan be no doubt as to 
the faat that the appellant’s acnduat has 
been most euppisious- This woman, who 
was a widow, was his mistress ard the 
mother of his illegitimate abild. He had 
been put out of aaste owing to bis eonnes- 
tion with her. On the 2nd of November 
she was seen at midday sitting outside 
her door vomitting and purging, end she 
attributed her illness to something whiah 
the appellant had given her to eat. She 
retired later inside the boure and got 
worse. She stated that the appellant had 
given her vir.egar, whiah was making 
her worse. Later od, 6be was beard 
streaming. Finally, she was found dead. 
The appellant aremated her body with all 
the speed that was possible. In her room 
were found two pieaes ot rope itaiued 
with human blood and to whiah were 
adhering human hair. Farther, bajra eakes 
eontaining arfenio were found in her room, 
but on the evidecae there aan be no eon- 
elusion as to the aauee of death. At the 
best, it can be said that the symptoms 
before tbe woman's death wore not in« 
eompatible with (he eonelusion that she 
was suffering from arsenieal poisoning and 
that the airoumstanae that tbe pieces of 
blood-stained npes wore found in tbe room 
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after her death would lead to a cuspiaion 
that ebe bad in some way been maltreated 
in saeb a manner as to draw blood from 
her, but there is no evidenae that would 
justify the aonalusion that she died of poison- 
mg or had been murdered. No poison 
was disaovered in her vomit, in her eze- 
reta or in the organs of her body. There 
is no evidenee that would justify the eon- 
elusion that she was poisoned at all. True, 
it may be said that, owing to the action 
of the appellant, it has not been possible 
to obtain the best evidenae as to tbe 
aauee of death but the faat that be hae 
made it diffiault to proeure evidenae is 
not a substitute for the evidenae. In these 
airaumstanaes, we are satisfied that tbe 
first element justifying a aonviation is 
absent. No corput delicti is established. We 
must, therefore, admit tbe appeal, set 
aside tbe aonviations and aentenaes, and 
direat that tbe appellant be released from 
austody. 
w. o. A. 

Oonviction let a tide, 


NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

Original Appial No. 258 or 1921. 

Deaember 15, 1921. 

Pretent Mr. Dhobley, A. J. 0. 

LEDGA aliat PAOHHAND— Appellant 

vertui 

EMPEROR— Opponent. 

Penal Code (Act ILV of I860;, m. 446, 457— 
“ Fastened, " meaning of—Entry merely by pushing 
shutters—Nature of offence. 

The word “fastened," as need in section 446 of 
the Penal Code, implies something more than being 
closed inch as chaining the shutters or tying 
them with a rope or bolting them or locking the 
door. An entry of an accused into a house by 
merely pushing in shutters of the door does not 
constitute the offence of house-breaking, as it 
does not come under any of the six clauses of 
section 416 of the Penal Code, bat constitutes an 
offence of house-trespass under section 467 with 
intent to commit an offence. 
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Appeal against a judgment of the Magis¬ 
trate, First Class, Raipur, dated 16th 
November 1921, id Criminal Case No. 55/ 
166 of 1921. 

Mr. 0. P. Dick, Standing Counsel, for the 
Crown. 

JUDGMENT,—The appellant above-named 
has been eonviflted under seation 457, 
Indian Penal Code, on a obarge of having, on 
the night of the 27th September last, broken 
into tbe house of Ludbra (P. W. No. 4) with 
the intention of eommitting theft and sen- 
tensed to five years' rigorous imprisonment. 
That tbe appellant was astually found inside 
the houBeand that be bad gone there for 
eommitting theft has, notwithstanding his 
denial, been satifastorily established. The 
question, however, is whether the ast commit- 
ted by tbe appellant amounts to house-break¬ 
ing, From tbe evidence of Ludbra it is 
clear that tbe door of tbe house entered into 
by the appellant was neither chained nor 
locked. Tbe appellant must have, therefore, 
got into tbe house by merely pushing in 
tbe shutters of tbe door, The evidence does 
not chow that be had got inside the house 
by any other passage. The appellant's 
entry into the bouse by merely pushing in 
tbe shutters of the door does not some 
under any of tbe eiz clauses of section 
445 which defines the term house¬ 
breaking, The door could not be said to 
have been “ fastend ", when its shutters 
were merely closed. The term " fastened ’’ 
implies something more, euoh as chaining the 
abutters or tying them with a rope or bolting 
them or locking the door, The appellant's 

conviction under section 457 cannot, therefore, 
stand. Hia ast falls under tbe last por¬ 
tion of section 451, Indian Penal Code, and 
amounts to a house-trespass with intent to 
summit theft, His conviction under section 
457 is altered into one under the last portion 
of section 451, Indian Penal Code. As 
regards the sentence, tonsidering his reiord 
of the previous convictions, five years’ 
rigorous imprisonment cannot be called 
severe. It ia maintained and so is tbe order 
passed under section 565, Code of Criminal 
Procedure. 

G. B. D. & J, P, 

Appeal dimititd. 



ALLAHABAD HIGH COURT. 

Obiuimal RtiiRaioi No. 153 or 1922. 

March 30, 1922, 

Preieni :—Mr. Justice Lindsay. 

EMPEROR—PaosscoTOB 

terms 

DURGA PRASAD— Acoosbd. 

WCriminal Procedure Code (Act V of 1898J, ss, 202, 
203— Magistrate—Inquiry—Local \ investigation—Pro* 
cedure — Irregularity. 

Under section 202 of the Criminal Procedure 
Code a Magistrate, when not satisfied with the 
truth of a complaint has the option of only one 
out of two alternatives, viz. t either to enquire into 
the case himself, or direct a previous local in¬ 
vestigation. If he proceeds to inquire into the case 
himself, an order thereafter directing lcoal investi¬ 
gation is irregular and the whole proceeding against 
the accused is vitiated if a material portion of the 
irregular proceedings has a share in the formation 
of his judgment. 

Criminal referencs by the Ssssiouc Judge, 
Banda, dated the 7th March 1922. 

REFERRING ORDER.—Durga Pracad, 
teacher of the village of Mungac, Sahai, a 
co-sharer and Lambardar of the village, and 
Madho were tried together and convicted 
of offences punishable under sections 342 and 
884 of the Indian PeDal Code. Durga 
Prasad was fined Rj. 50 only; the 
other two, more than Ra. 50. 8ahai and 
Madho prefer this appeal from the order 
of conviction and sentence passed against 
them, 

Having heard the learned Vakil for the 
appellants and the Government Pleader I 
have arrived at the oonclneion that the con¬ 
victions and sentences of 8ahai and Madho 
should be set aside and they should be 
re tried by any other Magistrate of the First 


— uHjuguv me fompiaint, whii 

gave rise to tbe trial against the assise 
persons in the lower Oonrt, on the 4t 
O.tober lt21. Tb. V„. t 

amined on the same date. Prosesses for tb 

rrrr f i the . a,,D ° ed pera ° ni nc 

ordered to be issued. The eomplainanl 
were told, instead, under seat ion 202, Orimina 

eT ‘ den ” on th 

t?n h 5rt 0her * °, rdinari,y ' ftfter th ° examine 
An/* Presses are issued 

And, according to dended aaeei, a Magistral 

has no discretion to make a jndieial eianim 
unless he is not satisfied as to the tru«i l 
the complaint. The above order is, therefor* 
pnma facte proof of the fast, that the learn* 
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Magistrate wag not satined as to the troth 
of the oomplaint, even after hearing the 
statements of the gomplainants on oath. Oa 
the 19th, evidence of two witnesses,Gajju and 
Bharoga was recorded. Having heard them, 
the learned Magistrate wrote the following 
order, which is to be fonnd in the order- 
sheet :— 

" I am not satisfied with the section 202 
evidence produced to-day. It is admitted 
that the complainants had stipulated to 
plough up the fields and, therefore, the sub¬ 
sequent alleged extortion may not have any 
truth in it." 

If the reasons givGn by the learned Magis¬ 
trate were valid, the proper order, in the 
ordinary souree of things, ought to have been 
a dismissal of the oomplaint under sestion 
2C3, with brief reasons for push dismissal, 
Instead of that, the learned Magistrate pro¬ 
ceeded to make an order, directing a Naib- 
Tahsildar " to report after an enquiry;' The 
meaning of this order is not quite clear. 
Under section 202 an "enquiry" into the case 
is the province of the Magistrate only. Any 
officer subordinate to such Magistrate, or a 
Polioe Officer, oraoy other person may, if fo 
direoted, hold a previous "local xnveitiga - 
tion.” In a ease decided by the Hon'ble High 
Court Bail Nath v Ra.a fijm (1) the tug- 
gestion was thrown out that oases in which 
there were any disputes about boundary, or any 
matter of that kind was involved, were alone 
fit eases for a ‘ local iniesligation." But I 
presume that the learned Magistrate’s order, 
directing the Naib Tabeildar to hold "an 
enquiry and report,'' was really an order 
directing an investigation authorised by 
section 202. The Naib-Tabsildar examined 
a number of witnesses on the spot, besides 
the complainants, the accused, and the two 
witnesses, whom the complainants, produced 
before the learned Magistrate under section 
202. After a perusal of the Naio-Tahsildar’s 
proceedings and the report, on the 3rd 
November 1921 processes were issued for the 
appearance of the aciused persons, who 
appeared on the 16th November. On this 
date two out of the six complainants, two 
witnesses, wbo were examined under section 
202 and one further witness, Mar zcr Nabi, 
who prove! not a word of the oha'gp, were 

(1)10 Ind. Cas. 5!2», 10 A. L. J. 79j 13 Cr. L. J. 
1 04. 
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examined. The Court then adjourned aud 
on the 3rd December 1921, the Naib Tahail- 
dar and one Rim Prasad an assistant teacher 
in the school of one of the aciused, Darga 
Prasad, were examined. I notice that the 
Counsel for defence objected to any question 
boing put to the Naib-Tahsildar relating to 
what the accused persons or the witneises 
stated to him. This objection was overruled. 
On the other hand, the prosecution wanted 
the Naib Tahsildar to prove the statements 
of persons reoorded by him. That was also 
disallowed. The Naib Tahsildar proved (1) 
that Sahai, one of the accused persons, 
saluted the witness in a manner which led 
bimtotbiok that he wanted the matter to 
be hushed up; and (2) that the assistant 
teacher, Ram Prased, told him that one of tbe 
boys who had been produced bjfore the 
witness, was tutored by one of the accused. 
The evidence of the assistant teacher, Ram 
Prasad, before the Court did not help tbe pro¬ 
secution. Tbe latter thereupon declared the 
witness hostile, and was permitted to cross- 
examine him. The record indicates that 
this witness was put in cross-examina¬ 
tion a statement said to have been made 
by him before tbe Naib-Tabsildar, where 
be mentioned that the accused, Darga 
Prasad, real zid R 3 . 10 each from the com¬ 
plainants. He was apparently contradicted 
by his statement before the Naib-Tabsildar, 
for he goes on to say that the Naib-Tabsildar 
did not record bis fall statement , that he 
made notes only ; that his statement was not 
shown or read out to him, and that he signed 
it, merely because he was desired by the 
Naib-Tahsildar to do so. 

Tbe learned Magistrate in his judgment 
observes as follows:—"Maczior Nabi, witness, 
gives clue to the first parchayat having been 
held in the Ecbool, although he denied all 
knowledge of tbe second, (I may note here 
that no offense was committed in the first 
panchayat and the offenoss, which are subject 
of tbe charge, were said to have been com¬ 
mitted in tbe eeoond panchayat alone). 
Pandit Suraj Nath Misra, tbe Naib-Taheil- 
dar, who held tbe preliminary investigation, 
has also been formally examined. Ram 
Prasad, assistant teacher, has retracted the 
statement made by him before the Naib- 
Tahsildar, obviously under pressure. 

The learned Magistrate bases his judgment, 
in the above circumstances, on the evidense 0 
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the two eomplainantB aud ths two wttMM 
the same who were examined under ee.tion 
202 alone. A eompanson of their eviden. 
under ee.tion 202, and at the time c! the 
trial, will show that there was nothing new 
in their subsequent eiatemente; but so far ae 
their testimony went, the eaie stood exa.tly 
where it did after the proceedings under 


eestion 202. g 

Now, under eestion 202 the learned Magis- 

trate had the option of only one out of t«o 
alternatives, namely, either to enquire into the 
lM e himself, or direst a previous loaal investi¬ 
gation, Assuming that this was a fit sase for 
a loaal investigation, there is nothing in 
seition 202 whioh empowered the learned 
Magistrate to have reiourse to both the 
alternatives. The retord shows that he 
•hose one of the two alternatives, Damely, 
to enquire into the ease himself, whieh 
he did. His order, therefore, directing loaal 
investigation was irregular. And if it be 
fonnd, that ftny material obtiined through 
this irregular tourae asted on the mind 
of the learned Magistrate in arriving at 
a .onolusion prejudicial to the accused 
persons, it must be held that the assnsed 
persons were prejudised in consequense 
of that irregularity. It would, therefore, 
vitiate the proceedings. Upon a perusal of 
the judgment under appeal and the passages 
quoted, I have scarcely any doubt that a 
material portion of the irregular proceedings 
had a share in the formation of the learned 
Magistrate’* judgment. I would accord¬ 
ingly set aside the order of oonviction and 
•entence made against the appellants and 
send down the record to the District Ma¬ 
gistrate to paiB it on to some other Ma¬ 
gistrate empowered to try the case, for 
re-trial of the appellants. In view of the 
ruling in Bhola v. Emperor (2), I refer 
the case cf Dnrga Prasad, against whom 
a non appealable eentence was passed and 
who has not appealed, to the Hon’ble 
High Oonrt after taking the learned Mag¬ 
istrate's explanation. 

JUDGMENT,-For the reasons stated in 
the Referring Order of the Sessions Judge, 
1 set aside the conviction and sentence of the 
accused Dnrga Prasad and direst that he be 


(21 40 Ind.Oas 832, 15 A. L. J. 571,18Or, L J. 684, 
39 4.549. . . 


rs-tried before a competent Magistrate alojig 
with the two other accused, Damely. 
Sahai and Madbo, in whote caeea retnel 
has been directed by the learned Sessions 

Judge. 

J. P. &H. H. , . .. 

Conviction tet onte. 


PATNA HIGH COURT. 

Criminal Rifarbncc No. 513 op 1921 . 

December 14, 1921. 

Pnieffi:—Mr. Justice Adami. 

DURGA SINGH— First Pabit— Prtitioim 

Wfftll 

Bat Bahadur AMAR DAYAL SINGH 

AMD OT0BRI—SlOONO PARTY—OpPOSITI PaRTT, 

Criminal Procedure Code (Act V of 1898,), k*. ]07, 
125—S. 125, scope of—District Magistrate, powers of 
— High Court, power of, to interfere. 

The provisions of section 125 of the Criminal 
Procedure Code do not confer upon a District 
Magistrate either an appellate or re visional juris, 
diction in respect of ordora passed under section 
107 binding down persons to keep the peace; the 
section merely empowers a District Magistrate to 
cancel a bond for any sufficient reason, and confers 
no power on him to set aside a proceeding under 
section 107, even though the Subordinate Magistrate 
had acted without jurisdiction, [p. 427, eol. 1.] 

Where a District Magistrate, acting under section 
12> of the Criminal Procedure Code, sets aside a 
proceeding under section 107, he aota without 
jurisdiction, and the High Court has power to 
interfere and set aside hia order, [p, 427, ool. 2.] 

Application against an order passed by 
the Deputy Commissioner, Palamau, dated 
the 12th August 1921, setting aside an order 
passed by the Magistrate, First Claes, 
Daltonganj, dated the 23rd June 1921. 

Messrs. Hasan Imam and Qour Ohandra Pal 
for the Petitioner. 

Messrs. Sultan Ahmad, Shi.eshmr Dayal 
and Bri) Kishore Prasad, for the Opposite 
Party. 

JUDGMENT.—This is an applisation to 
set aside an order passed by the Deputy 
Commissioner of Palamau, whereby an order 
passed by tbe Deputy Magistrate binding 
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down the opposite party under seetion 107 
of the Code of Criminal Prosedure was 
declared to be void and of no effest. 

It appears that the present petitioner 
obtained a lease of forest rights for a 
period of seven years from the opposite 
party and proceeded to work the timber 
of the forest. A dispute arose between 
the parties as to various matters but 
mainly as to the maoufaeture of sharsoal 
and the danger of setting 6re to the 
forest. It is the petitioner’s ease that the 
opposite party employed men to supervise 
and that these men used forse. It was, 
therefore, prayed that steps should be 
taken under seetion 1U7 against the 
opposite party to bind them down to keep 
the pease. 

The sase same before the Sub-Divisional 
Magistrate in oharge and he drew up pro* 
seeding# and sailed for written statements 
of the parties and the Court ordered the 
parties to prodnse their witnesses. The 
witnesses were prodused on a sertain date 
but an adjournment was asked for and 
the Sub Divisional Magistrate, after pissing 
the witnesses on personal reeognizanoe, 
allowed an adjournment for four days. 

On the Ibth of May when the sass was 
to be heard and the witnesses to be 
examined, the Sub-Divisional Magistrate 
was ill and the next Senior Deputy Ma¬ 
gistrate took oharge of the pending file. 
He took up this sase under eeotion 107 
and tried it himself, and finally passed the 
order binding down the opposite party under 
eeotion 107 of the Code of Criminal 
Proaedure to keep the peaae for one year. 

The opposite party thereupon moved 
the Deputy Commissioner who, after son- 
sidering the sase on its merits, found that 
the story put forward by the presen! peti¬ 
tioner was not altogether to be believed; 
he aleo held that, at the time the order 
was passed by the Deputy Magistrate, there 
was no imminent likelihood of a breash of the 
peaae; and, thirdly, be soneidered the question 
whether the Deputy Magistrate who passed 
the order under seetion 107 had jurisdie- 
tion. The point was that the Sub Divisional 
Magistrate in oharge had taken sognizinee of 
the sase and there had been no order by 
the Deputy Commissioner for the transfer 
of t in sase from the file of the Sub- 
Divisional Magistrate to the file of the 
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Deputy Magistrate. He same to the eon- 
elusion that the Deputy Magistrate had 
aated without jurisdistion. Hie finding 
was that, 

He, therefore, aated without jurisdistion 
in this sase and under seetion 530 where 
a Magistrate aets without jurisdistion 
the whole proeeedin? is void ab initio. 
There has been no trial and the order is 
veil. There is in fast no order for 
seeurity sush as would be enforsed io law, 
and I, therefore, quash th9 whole pro- 
seeding#. Party aggrieved should seek his 
remedy in the Civil Court.” 

It i9 to be notieed that there is no 
order sanselling the bond. Mr. Hasan 
Imam on behalf of the petitioner argue) 
that the learned Deputy Commissioner had 
no jurisdistion to pass the order he did. 
Section 125 of the Code of Criminal Pro- 
eedureruns as follows:— 

" The Ohief Presidenoy or District 
Magistrate may, at any tim9, for suffiii- 
ent reasons to be resorded in writing, 
saneel any bond for keeping the pease, or 
for good behaviour exeouted under this 
Chapter by order of any Court io his 
distrist not superior to his Court.” 

There is no provision io the Criminal 
Prosedure Code allowing an appeal against 
an order passed under sestion 118 requir¬ 
ing a person to exesute a bond to keep 
the pease, and sestion 125 alone enables 
a Magistrate to deil with orders passed under 
sestion 107 and sestion 118 read together, 
In the sase of an order for the exesution 
of a bond to be of good behaviour, the 
Code, under sestion 406, allows ao appeal. 
It is to be notieed that sestion 125 only 
allows sanselment of the bond; it says 
nothing about setting aside prosesdings or 
in any way dealing with the proseedings 
whioh have led to the order for the exe¬ 
sution of a bond, In fast, the order 
passed under sestion 125 is an exesutive 
order. It has been held in the sase of 
Daja Nath Thakur v. Emperor (l) that a 
proeeeding under seetion 125 is not a 
judisial proeeeding and, in fast, it eannot 
be otherwise than an exesutive order. It 
has been held further in Barka Ohandra 
De V v. Janmeiov Putt (2) that sestion 125 

(1)5 Ind. Cas. 555; 37 C. 72; 14 C. W. N. 306; 11 

Or. Ii. J. 147* _ _ . • »••>/» 

(t) 3i O. 913; 9 C. W. N. 06D; 2 Cr. L, J. 5*0. 
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of ibe Criminal Procedure Code does not 
•onfer npon a District Magistrate either an 
appellate or revisioDal jnriediation in respeat 
of orders binding down persons to keep the 
pease. In that oase the Distriat Magistrate 
set aside a proceeding which was taken 
under 6eation 107 before any bond bad 
been ezeanted, and the learned Jadgcs held 
that suffieient reason" mentioned in sea- 
tioD 125 was oon6ned to the reason that a 
bond was no longer necessary. In tbe oase 
of Nabu Sardar v. Emperor (3) tbe deaision 
passed in tbe previous sags was overrated 
and it was deaided that a bond to keep tbe 
pease might be cancelled on other grounds 
than that the bond was no longer neaessary. 
In tbat case there was no overruling of 
the desision in the earlier oase that seation 
125 aonferred no appellate or revisions! 
jurisdiction. In tbe aase of Daya Math 
Thakur v. Emperor (1) to whiah I have 
alluded above, it was held tbat eeition 
125 does not confer tbe right to hear an 
appeal from an order in a proceeding 
under seotion 107. 

Either of two courses was open to tbe 
learned Deputy Commissioner : if he con¬ 
sidered that there was no likelihood of a 
breach of the pease, or there were other 
sufficient reasons for cancelling the bond, he 
could, under seation 125, aansel tbe bond, 
or, if he considered tbat the Deputy Ma- 
giatrate had aoted without jurisdiction and 
the proceedings under section 107 should be 
quashed on that ground, he could have re- 
ferred the matter to this Court for the 
exeroise of ite revisional jurisdiction. He 
has not, however, cancelled the bond as he 
was empowered to do by section 125, but 
has usurped appellate or revisional jurisdic- 
tion and B et aside the whole proseedings 
as being without jurisdiction and void ab ini. 
ho. This he plainly could not do. 

Mr. Sultan Ahmad on behalf of the 
Crown had urged that this Court hai no 
jurisdiction to interfere with the order of 
the learned Deputy Commissioner as it was 
not passed in a judicial proceeding. He, 
therefore admits that the order -under 
Beation 12o is an executive order. He has 
also argued that the person against whom 
orders are paesed under section 107 ie an 




accused person and that the proseedings 
under section 107 are criminal proceedings, 
so tbat if the Deputy Commissioner’s order 
is set aside by this Coart it will be tanta¬ 
mount to the setting aside of an acquittal, 
Bat if bis admission tbat an order under 
section 125 is an executive order ie right, 
then, plainly, there could bs no executive 
order setting aside an order passed in a 
judicial proceeding under the Code of 
Criminal Procedure. Tbe learned Counsel 
has contended, too, that the whole trend 
of the judgment of tbe learned Deputy 
Commissioner was to show that the bond 
must be cancelled. It would have been 
quite regular if the Deputy Commissioner 
at the 6nd of his judgment for tbe 
reasons be gave, bad simply cancelled tbe 
bond, but he has not done bo ; he ha 
declared the whole prooeedirgg to be void 
a6 I'ntlio, Under sestion 125 he had no 
power to do this. 

The order of the learned Deputy Com¬ 
missioner must, therefore, be set aside as 
being without jurisdiction and the order 
of the Deputy Magistrate restored. If 
the opposite party is aggrieved, he can 
approach the Deputy Commissioner again 
and the latter can then consider whether, 
under the exidting circumstances, it is neces¬ 
sary to cancel the bond for any sufficient 
reason. 

W. C. A, 

Rule ma le a ho lute. 


ALLAHABAD HIGH COURT. 
Orinmal Appcal No. 194 oi 1922. 
March 30, 1922. 

Preient Mr. Justice Ryves 
and Mr. Justice Gokul Prasad. 
DALLI— Appillaht 


EMPEROR— Oppoiitb Partt. 

Criminal Procedure Code (Act V of 169SJ , ■ 
—Murder—Plea o; guilty, conviction on^Practice. 


In oase of murder it has long been the 
.f th. AM»b.d HI* Court .«5 mS 
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plea of guilty. Murder is a mixed question of 
fact and law, and unless the Court is perfectly 
satisfied that the accused knew exactly what was 
necessarily implied by his plea of guilty, the case 
should he tried. 

Criminal appeal from an order of the 
Sessions Judge, Budaun dated the 29th 
Marsh 1-22. 

Mr. Muhhtar Ahmad, for the Appellant. 

Mr. Lalit Mohan Baner.ee (Government 
Advosate), for the Crown. 

JUDGMENT.—Dalli has appealed from 
his sentence of death for the murder of his 
mistress. The learned Sessions Judge assept- 
ed his plea of "guilty” and sonvisted him 
upon it. No evidence at all was taken in the 
Court of Session. In a sase of murder it has 
long been the prastiae of this Court not to 
aaaept the plea of guilty. After all .murder is 
a mixed question of fast and law, and, unless 
the Court is perfectly satis6ed that the 
asaosed knew exaatly what was moassarily 
implied by his plea of guilty, the aaee should 
be tried, and in dealing with people of the 
status of Dilli, this, of aouree, aan never be 
the aase. We, therefore, set aside the son- 
viation and sentenae and direct the learned 
Sessions Judge to refuse to aaaept the plea of 

''guilty” and to re-try the aase. 

Appeal allowed-, 

Gate tent back fir retrial. 


CALCUTTA HIGHCOUBT. 
Governmekt Appe*l No. 3 op 1921. 
July 21,1921. 

Intent:- Mr. Justiae Newbould and 
Mr. Justiae Suhrawardy. 
SUPEBINTENDENT AND REM3M- 
BRANOER OF LEGAL AFFAIRS, 
BENGAL— Appellant 


cannot by virtue of that section delegate to him 
his powers under the Licensed Ware-house and 
Fire-brigade Act, inasmuch as by virtue of sec¬ 
tion 9 of the latter Act the power can be delegated 
only to a Special Committee. 

Therefore, an order passed by the Vice-Chairman 
refosing an application for license to use a building 
or place as a ware-house is no refusal under 
section 15 of the Licensed Ware.house and Fire- 
brigade Act. 

An application for license under section 7 of the 
Licensed Ware.house and Fire-brigade Act not 
disposed of within H) days from the date of its 
being received by the Chairman, exempts the 
applicant from liability so long as the application 
is not finally refused. 

Appeal by the Goverument against an 
order of the Deputy Magistrate, Howrah, 
dated the 3let Marsh, 1921. 

Mr. Orr, for the Appellant. 

Babus Datarathi Sanyal and Oour Ifohun 
Butt, for the Oppoeite Party. 

JUDGMENT.—This is an appeal against 
an aiquittal. The respondent J. 8. Mull 
was sbargad with having simmitted an 
offense punishable under seotion 15 of the 
Liaensed Ware bouse and Fire brigade Ast, 
1893 whish provides a penalty for any 
person who nsee any building or plase as 
a ware-house in respest of wbish a lisftnie 
has been refused. A preliminary objeition 
has been taken whish is fatal to this appeal. 
The Ast provides that the refusal of an 
applisation for lisente shall, nnder eestion 
7, be by an order in writing nnder the 
hand of the Chairman of the Commission¬ 
ers. In the present ease, the order of 
refneal was passed by the Vise Chairman. 
Altbongh nnder seotion 45 of the Bengal 
Municipal Ast, III (B. 0.) of 1884, 

the Chairman may delegate hie duties or 
powers to the Vise Chairman, the powers 
he san so delegate are the powers as defined 
by that Ast. He sannot by virtue of that 
eestion delegate to the Vise-Chairman his 
powers DDder the Lieeoted Ware-house and 
Fire brigade Ast. That Ast provides in 
6 estion 9 for the delegation of the powers of 
the Chairman to a Special Committee but 


ttrsue 

J. S. MULL- Opposite P*btt. 

Licensed Ware-house and Fire-brigade Act (l o) 
93 , u. 7, \b—Chairman, power of, delegation oj- 
Zr by Vice-Chairman, validity of-Bengal Muni- 
m l Act IIIl of 11:84), s ib-Apphcation not die- 

sed of within 80 days, effect of. 

A Chairman may delegate, under section 45 of 
Bengal Municipal Act, 1884, bis duties or powers 
£ iu ed by that Act to the Vice-Chairman but 


makes no provision for delegation to the Vise* 
Chairman. We most sonsequently hold 
that the prosesntion was bound to fail as 
there was no refusal of the applisation for 
license in accordance with this Ast, 

We are requested by the learned Deputy 
Legal Remembrancer to point oat an error 
in the judgment of the Tryiog Magistrate. 
He has held that section 7 of the Fire brigade 
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A»t requires that any applisation for license 
shall be disposed of within thirty daya from 
the date of its being received by the 
Chairman and, if not disposed of within 
that period, the applieant shall Dot be 
liable. This, es stated, is wrong, because, 
if the applisation ie not diepoBed of within 
thirty days, the applisant ie only exempted 
from liability eo loDg as the applisation is 
not finally refused. 

The appeal ie dismissed. 

Appeal dimitted, 

J. t. 


MADRAS HIGH COURT. 

Ciihixal Revision Oasi No. 523 or 1921. 

(Chimixal Bivisiox Pbtitior No. 421 op 

1921). 

December 15, 1921. 

Frewtt :—Mr. Jnetise OldGeld and Mr. 

Jastise Krisbnan. 

V. SESHA PRABHU— Accobid— 
Petit i oxi k 

, vereui 

EMPEROR— Opposite P*m, 

Madras District Municipalities Act (Mad. V of 1920), 
m 249, 885, 8th. V—Sale of grain wholesale without 
license—'Wholesale,’ meaning of—Notification to take 
lifonse under new Act not yet in force iwtwd by Council 
anstiMei under old Act, validity of-Conviction for 
tnfnngement, legality of. 


The sale by a person of bags of grain from one to 
six at a time without opening them, constitutes a 
•wholesale' trade within the meaning of Schedule 
V to the Madras District Municipalities Act (V of 
1920). [p 480, col. 1 ] 

A notification by a Municipal Council constituted 
under the old District Municipalities Act (Mad. 
IV of 1884) directing dealers in wholesale grain 
to take out a license under section 249 of the new 
Act V of 1920 before that Act actually comes 
into force is ulfra vires and void, as the notili 
cation being neither a rule, nor a bye-law, nor a 
Regulation cannot be validated under the proviso 
to seotions 885 of that Act. (p, 482,-col. 1.] 

Petition under sections 435 and 439 of the 
Code of Criminal Prosednre, 1898, praying 
the High Court to revise the judgment of 
the Court of the Sub-Divisional Magistrate, 
Tellieberry, in Criminal Appeal No, 23 of 
1921, preferred against the judgment of the 
Court of the Stationary Seeond Class Magis¬ 
trate, Kottayam, in Calendar Case No. 37 
of 1921. 

FACTS appear from the judgment. 

Mr. B. Sitarama Bout, for the Petitioner.— 
No liiense is neiessary aa there waa no 
wholesale trade in grain by the aaansed. 
The sale was only to retailers. 

On a question of law, the aonviation 
should be quashed. The Municipal Oounail 
had no power to ieane the notification under 
the new District Municipalities Act, V 
of 192C, eeation 249. It wap not constituted 
under the new Act as the Oounail did not 
go ont and some in again. Infringement of 
en illegal notification ie no offense. 

The notifiiation is not a bye-law, rale 
or regulation to be validated under sec¬ 

tion 365. 

Mr. /. 0. Adam, (Public Prosecutor) for 
the Crown.—The trade wee wholesale 
as accused stored thousands of bags out of 
which he sold six without opening them. 

• • I 

The notification* Exhibit D, is talid 
under the powers given to the old Oounail 

under sestion 366 (a) of the new Act, 

which Bays that until the Chairman and 
Councillors come into office under the new 
Act they shall have all the powers under 
the old Act. 

Under section 365 they have the power 
to issue Exhibit D. If Exhibit u cannot 
be regarded as a rule, bye law or regula.' 
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tioD, infringers will be practically immune 
nnder the A«t. 

Mr. B Sitarami Row in reply: —Section 366 
(a) cannot be invoked as tbe Council 
iseoed the Notifiiation before tbe new Act 
tame into force, 

ORDER. 

Oldk.eld, J.— We are asked to revise the 
petitioner’s aoDviation and sentenee for the 
offense of storing and selling grain whole¬ 
sale within tbe Cannannre Municipal limits 
without a lieenae from the Munieipal Chair¬ 
man. punishable under sections 249/338 (b) 
of tbe Madras District Municipalities As 1 V 
of 1920. 

The first objection taken to the convic¬ 
tion is, that there is no evidenae of the 
sale of grain wholesale or of the storage for 
wholesale trade, contemplated by' Sahedule 
V (o) for which a licence aan be required 
under section 249. In tbe absence of a 
definition of ‘wholesale ’ in the Act, the 
meaning of the expression in common par¬ 
lance must be decisive, and, whether 
the definition in tbe Century or Webster’s 
Dictionaries as " sale in large quantities” 
or tbe secondary definition in the latter 
as "selling to retailers or jobbers ’’ is 
accepted, the Sub-Divisional Magistrate’s 
finding of fast is sufficient, that petitioner 
" has six shops in which he stores thousands 
of bags of grain, selling them from one to 
six bags at a time to petty merchants and 
others and not, so far as was shown, selling 
them by measures after breaking up tbe 
bags.” 

This failing, we have to deal with the 
more substantial contention that such 
storage without a license was not punishable 
under eeotion 338 (6) because there bad not 
been any valid notification under asotion 
249, making it obligatory on petitioner to 
obtain one. The facts are that under 
section 365 of Act V of 1920 tbe 
notification of the Governor-in-Council 
No. 595, dated ICth August 1920, came into 
foroe on 1st Ootober 1920; but Exhibit D, 
the notification under section 249 relied on 
by the prosecution, had been published on 
the 15th July 19*0; and it is argued that 
the Municipal Council having at the latter 
date no powers under tbe Aot, its notifica¬ 
tion could have no legal effect aod lould 


create no obligation, for breaoh cf which 
petitioner could be punished. Tbe lower 
Courts answer that petitioner wae in no way 
prejudiced by euoh premature publication is 
clearly inconclusive, when tbe question ariees 
in connection with the application of a penal 
provision and a striot construction of the law 
is required. Here reliance is placed, firstly, 
on section 366 (a) of the Act of 1920 
which provides that, until tbe Chairman 
and the Councillors to be newly appointed 
or elected under that Aot come into office, 
the Chairman and Councillors under the 
previocs Aot of 1884 shall have all tbe 
powers of the Chairman and Council¬ 
lors under the former. Seotion 366 (a), 
however, as its wording of tbe substantive 
part of tbe section shows, merely provides 
for modification in the provisions of the 
new Act in their application to tbe term 
of offioe and election and appointment 
of tbe Councillors and Chairman for tbe 
first time after tbe commencement of the 
Aot or of powers under it before the date 
to be notified under section 365. In the 
alternative, reference had been made to the 
proviso to the last-mentioDed section, nnder 
which ruUs, byelaws and regulations 
authorized under the new Act could be 
made at any time after the publication of 
the assent to it of the Governor-General on 
tbe 15th June 1920. But this did not 
justify the issue of Exhibit D on 
29th June 1920. For Exhibit D is not a 
rule, because under section 303 (3) rules 
can be made only by tbe Governor in- 
Council ; it is not a bye-law, because, if its 
subject-matter can be indentified with aDy 
of those enumerated in seotion 306, it was 
not published or confirmed in the manner 
prescribed in eeotions 309 and 310 j and it is 
not a regulation, beoause section 3l2 pro¬ 
viding only for the manner in which regula¬ 
tions may be published, power to make 
them is on the Municipal Council, rot 
generally, but only in connection with 
certain specified provisions, see for instanoe, 
sections 25 and 180, in which seotion 249 (1) 
is not included. 

In these circumstances, it is not possible 
to uphold as valid tbe Council's notification, 
Exhibit D, which petitioner is obarged with 
infringing, The foundation for his convic¬ 
tion thus failing, hie petition must be 
allowod and he most be acquitted. The 
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6ne, if paid, including tbe amount levied as 
licence, fee, will be refunded on hie applies- 
tioD, 

Kbishfax, J.—Thie oase raises the question 
of the validity of a notifiaation issued by 
tbe MnDiaipal Oonnsil of OaDnanore in July 
1920 under eeation 249 of the Dew Diitriat 
Municipalities A at, Madras Aat Y of 1920. 
The notifiaation is marked Exhibit D and 
was issued in aacordanae with a resolution 
passed by the Ccuneil aonstituted under the 
now repealed Aat of 1884 bringing into ap- 
pliaatioD tbe lisensiDg powers given by tbe 
new Aat with effect from the 1st of Oatober 
1920, the dale on whiah the Aat was brought 
into forae by the Govercor.in Oouneil by 
notification in the Fort St. George Gazette of 
the 10(h August 1920 as provided in eeation 
365 of the Aat. The aaaused has been pro¬ 
secuted and conviated under eeation 338 for 
selling grain wholesale and for storing it for 
suah eale without taking out licenses as re¬ 
quired by the notifiaation. It is contended for 
tbe accused that tbe notification bad no legal 
effect bs it was issued by a Council which 
was not aonstituted under the new Act but 
by one constituted under the repealed Aat 
and which had do power to pass the resolu¬ 
tion to levy licensing fees or to publish a 
notification to that effeat. 

Without a valid and proper notifiaation 
under eeation 249 the liability to take out 
licenses for BDy of tbe purposes specified in 
Schedule Y of tbe new Act will not, of course, 
arise in any Municipal area for the 
Act makes the publication of tbe notifiaation 
in the manner provided for in the eeation 
and tbe lapse of 60 days thereafter, neces- 
eery pre requisites for bringing into 
force the licensing provisions. It is, therefore, 
important to consider whether Exhibit D 
was a valid notification. 

Reading eeation 249 by itaalf it is 
manifest tbat the Oonnsil referred to in it is 
tbe Council conetituted under the new Act ac¬ 
cording to tbe provision of Chapter II 
thereof. That Conncil is tbe body given 
authority by seation 249 of the Act to decide 
how far it would bring into forae the 
licensing power given by the Act. The 
Council aonstitued under the old Act was a 
different legal entity and could not exercise 
the power under section 249 unless there ie 
(pdeed any other provision of law giving the 
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Council tbe power to so aot. It is contended 
by the learned Public Prosecutor that eeation 
366 of tbe Aat is suah a provision and in faot 
be relied ahiefly on the last part of clause 
(a) in it as giving power to the old Council 
to issue the notifiaation in question. That 
clause gives power to tbe Governor-iD- 
Counail to determine, after the new Aat bad 
been brought into forae, the date on whioh 
tbe Chairman and CouDaillors of tbe old 
Council should go out of office and the 
newly elected Chairman and Councillors 
should aome into offiae; and then it says that 
until they 60 aome into office, tbe Chairman 
and the Councillors of the old Counail should 
have all the powers and be subject to all the 
duties, respectively, of tbe Chairman and 
Councillors under the new Aot. It is 
aontended that this last provision validated 
the Notifiaation Exhibit D. But, unfortunately, 
in this aaee the Council bad aated before the 
new Aot was brought into forae, their Rsso-' 
lotion and notification being in July as already 
etated, that is, some months before the Aat was 
put in forae. No doubt, the power to issue a 
notifiaation under eeation 249 is a power 
given to tbe new Council under tbe new 
Aat but the power itself came into existence 
only when tbe Aot was brought into force 
and not before, It is impossible, theft, 
to see how tbe old Counail could havd' 
properly exeraised tbat powet whiih did 1 * 
not exist on tbe date on whiah it purported to 
exeroise it. It is evident from the language 
of clause (a) that by it tbe Legislature was 
making provision for carrying on tbe 
Municipal Administration during tbe 
interregnum between the coming into 
fene of the new Aat and the assump¬ 
tion of office by the new Chairman and 
Councillors. The clause, as I under¬ 
stand it, has nothing to do with any anterior 
periods, for before tbe new Aot came into 
forae there was the old Act in full forae 
under whioh the old Council was free' 
to aat. 

The only provision of the new Aot that 
gave power to the old Oounoil to aot in 
anticipation of the Act being brought into 
force is the proviso to Beotion 365 whiah 
enabled rules, bye-laws and regulations” to 
be made under the new Act as soon as it had 
received the assent of the Governor General, 
The notification, Exhibit D, wa?, no doubt, 
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issued after the aseeDt of the Governor. 
General had been given and if section 365 
•oald be held to apply to it, it would be 
a valid proceeding. Apparently, the Cooneil 
acted onder that section and in fast the 
Appellate Court has upheld its validity 
uoder that sestion. Bat I am unable to 
support the view as tie notification in 
question cannot apparently be brooght 
under any one of the terms ‘ rule, bye law, 
or regulation" used in the section. These 
woro's are not defined in the Act but 
Chapter XIV dealing with the making of 
them shows what is meant by each—sec¬ 
tions 303 to 305 show, that rules are those 
made by the Governor-in-Oouncil. Section 
306 shows bye-laws are made by the Council 
but that seotion specified the purposes for 
which bye-laws can be made, of which the 
purpose of the notification in question here 
does not seem to be one. The matter is 
made clear by referring to section 309 
whiob prevents a bye-law from having 
effect till it is approved of and confirmed by 
the Governor-in Council and section 310 
which shows the method of masing it and 
publishing it. These conditions do not apply 
to the action of the Council under 
section 249. Section 312 shows regulations 
are those made by Municipal Authorities 
and not by the Council and they can be 
published in suoh manner as the 
Council determines. The method of their 
publication shows clearly that the word 
regulation cannot refer to the notification 
under section 249 which that section itself 
directs to be published in a particular 
manner. I am, therefore, of opinion that 
section 365 oannot be used to validate the 
action of the Council in the issuing of the 
notification, Exhibit D. 

It was suggested that if the liability to 
take out the license is not treated as one 
imposed by any rule, bye-law or regu¬ 
lation there may l be a difficulty in applying 
sestion 338 even to cases where proper 
notification bad been issued under section 
249 and that there will be no provision 
for punishment for disobedience. This ar¬ 
gument ie, I think, not sound for I con- 
sidtr that the necessity to take out licenses 
whin a proper notification is issued arises 
under the Act itself and section 338, which 
Tptsl'S of the Act as well, will apply. In 


im 

my view the Act imposes the liability 
subject to the condition about the noti¬ 
fication presoribsd in section 249. Bat 
when that condition is not properly ful¬ 
filled, as I hold is the case here, section 
338 does not apply and the conviction of 
the accused must be set aside. 

It was also argaed for the petitioner 
that the trade carried on by him in grain 
was not a wholesale trade but a retail one. 
Oa this point, I agree with the lower 
Court that the trade was a wholesale one 
as tha petitioner is found to have sold 
grain by the bulk without breaking the 
bags, in quantities of 1 to 6 bags at a 
time to retail dealers. The term whole¬ 
sale” as used in Schedule V of the Act is 
not de6ned in the Act and we have 
therefore, to apply to the word the mean¬ 
ing that is ordinarily given to it by the 
public and by traders in general. That 
is the view taken by the lower Court 
and I agree with it and, taking that view, 
the petitioner’s trade was well within the 
scope of the term "wholesale” trade. 
Though the petitioner fails on this point, 
he has succeeded on hie first point and 
his conviction is, therefore, quashed and 
the fine and licence fees, if they have been 
paid by him, will be refunded to him, , 

m. c. P. 

x. H. 

Conviction quuhti 
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BiBAT CZANDBA MAiti V. BlBHltiTI DEBT. 


LAHORE HIGH COURT. 

Sicond Oiv<l Appbal No. 1249 op 1921. 

November 17, 1921. 

Present :—Mr. Justiae Broadway. 

MAHANDA and othsbs—Pluktippb— 
AfFULANTS 
vertvi 

Musarnmoi GAUHRE ahd another— 
Defendant—RESPONDENTS. 

Custom—Hon-proprietor—Right of residence— 
Daughters—Widow—Re-marriage—Husband's csta(c t 

right in. 

• Under the general custom of the Punjab Hie 
daughters of a kamin or non-proprietor, have a right 
to reside in their father’s house until they marry 
or die, whichever event first takes place. 

• Acrording to the general custom of the Punjab as 
prevalent among agriculturistt on the re-marriage 
of a widow her rights in her deceased husband’s 
estato come to an end. 

Seaond appeal from the deiree of the 
Distriat Judge, Gurdaspur, dated the 21st 
Marah 1921, affirming that of the Monsif, 
2od Class, Pathankot, District Gurdaspur, 
dated the 15th Marsh 1920. 

Lala SSe\r Ohand Mahojan, for the Appel¬ 
lants. 

Sheikh Umar Bahhth, for the Respond¬ 
ents. 

JUDGMENT,—Counsel agree that on the 
re-marriage of a widow her rights in her 
deceased hneband’e estate some to an end 
aeeording to the general anatom of this 
Provinse as prevalent among, agriculturists. 
As the Courts below have dealt with this 
ease as one of austom it is olear that ana- 
tom is and must be the rule of deoision. 

On the re-marriage of Jfuiatnmof Gauhre 
Bbe forfeited her rights iu her deeeaeed 
husband’s estate—ineluding, neeessarily, her 
right to reside iu the house iu dispute. 
She has, however, two daughters by her 
former husband and under the general 
•ustom of this Provinie these daughters 
have, admittedly, a right to reside in their 
father’s house until they marry or die 
whichever event first takes plaoe. The 
plaintiffs, therefore, have no immediate right 
to possession. Mr. Umar Bakhsh eontends 
that in the ease of a house in a village 
the law or snatom is different but has 
•iled no authority for this proposition, and 
I am unable to sonsede it. The house is 
situated in a village and the deseased was 
a iami'n, in any ease, a non-proprietor, 
whose rights leased and reverted to the 
laudlord on his demise without austomary 


heirs. I am unable to see aDy reason for 
holding that rawali are governed by Mu¬ 
hammadan Law and not austom. The most 
the plantiffs can get in this suit is a 
declaration that the widow Muiammat 
Gauhre has forfeited her right of residence 
in this house by her re-marriage—with 
this dearee Mr. Mahajan is eontent—so 
long as the dangnters are alive and un¬ 
married they appear to be entitled to re¬ 
tain possession, as admitted by Counsel for 
appellants. 

Toe order as to the dismissal for 
failure to pay additional Court-fees was 
wrong; seation 10 (u)< Court Pees Act, 
has bjen lost sight of by the Courts below 
as also have the provision of Order VII, 
rule 11, Civil Proaedure Code. 

I assept this appeal and grant the plaint¬ 
iffs a dearee deslaring that Muiammat 
Gauhre has forfeited her right of residenae 
in this house owing to her re marriage. 
A deiree for possession is not granted 
as, owing to the exi9tenae of the daughters 
still unmarried, the plaintiffs are not entitled 
to immediate possession. 

Parties will baar their own seats in this 
Court. 

Z, K & J, P. Appeal accepted. 


CALCUTTA HIGH COURT. 

Appbil prom Original Dsorsb No. 216 or 

1919. 

August 22, 1921, 

Present :—Justioe Sir As a tosh Mookerjea, Kt., 
aDd Mr. Juatiae Paoton. 

SARAT OHANDRA MAITI and otjibb— 
Dxfsndants — Appblunm 

csrsue 


— * l' l* L/ Ik X 1 


Plaintiffs—Respondents. 

Adverse possession-Criminal Procedure Code (Act 
o] I8H8J, «. 145 Attachment, effect of-Continuance c 
possession of true owner-Decree, setting aside of- 

Mudescnption of defendant as minor-Consent 6} cert 

floated guardian to act as guardian ad Mom, toKe 

18 S> ^ P H* Ua Z?^ X L lvdP / oceJure Oode (Act Xir > 
rVrrr Proe *dure Code (Ad Vof IBOU ( 

4 dxiii0tt > of-Admissioi 

mSyef* ^ ,A litigant, ri 
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When a property is attached under section 146 
of the Criminal Procedure » ode, it passes into 
legal custody and, during the continuance of the 
attachment, such custody is for the benefit of the 
true owner. If the true owner was in fact iu 
possession when the attachment was effected, his 
possession in the eye of the law is not inter¬ 
rupted. If, on the other hand, the wrong-doer was 
in possession at the time when the attachment 
took place, the effect of the attachment is to 
interrupt his possession, and from the moment of 
attachment the possession of the rightful owner 
revives in the eye of the law [p 435, col. 2 ] 

The intervention of the public authorities for 
the preservation of peace, operates in the same 
way as the rw major of n flood, and the con- 
etructive possession of the laud is thereafter, if 
anywhere, in the true owner, [p. 4 .5, col 2 ] 

There can be no continuance of adverse posses¬ 
sion when the laud is not capable of use and 
enjoyment by the rightful owner, [p. 436, col. ».] 

Where a decree was obtained against a de¬ 
fendant iu a suit in which he had been mis¬ 
described as a minor and a guardian ad litem was 
appointed, although he had in fact attained majority, 
a suit subsequently instituted by him to set nsido 
the decree should be dismissed on the ground that 
ho was bouud by the decree in the former suit, 
inasmuch as, though aware of the suit, tbecause orders 
for the appointment of a guardian ad litem are 
made only after notice to the alleged minor and 
the proposed guardian , he still allowed the guardian 
to conduct the defence on his behalf as guardian 
for the suit. [p. 437, col 1,] 

Iu the absence of a provision in the Civil Pro- 
cedure Code of 1832 corresponding to Order XXXII, 
rule 4, sub-rule 3) of the (’ode of 1908, where a 
certificated guardian was proposed for appointment 
as a guardian ad litem under the former Code, the 
Court might, unless he declined the appointment, 
presume his consent, [p. 439, col. l.J 

The decision of a Court must rest, not upon 
suspicion but upon legal grounds established by 
legal tostimony. [p 4K», col I.] 

Where a litigant feels aggrieved by the state¬ 
ment in a judgment that un admission has been 
made, the most convenient and satisfactory course 
to follow, wherever practicable, is to apply to 
the Judge without delay and ask for rectification 
or review of the judgment, [p. 441, col. 1] 

A statement in a judgment as to an admission 
nlade before the Court of first instance should not be 
doubted lightly by the Appellate Court, especially in 
the absence of an affidavit by the Vakil who appeared 
In the Court of first instance, [p. 441, col, 1.] 

Appeal against the decision of the Subordi- 
nate Judge, Midnapore, dated the 2Stb June 
1919. 

Babas Al ahenlra Nath Rag and Santosh 
Kumar Pal, for Defendants Nos, 3 to 5, 
Appellants! 
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Mr, J. 0 • Hntra , Babas Mahet Ohanlra 
Bonerjee and Pramatha Nath Banerjee , for 
Defendants Nee. 7 to 12, Appellants. 

Dr. Dwatka Nath Hitter, Baba* Probodh 
Chandra Chatter ce and Rama ?ratad Mooker,ee t 
for (be Plaintiffs-Respondents. 

JUDGMENT.—The subjeet-matter of 
the litigation which hae resulted in this 
appeal ia a large traat of what is called 
Jalpai land of the abolished Salt Depart* 
ment, situated in the distriet of Midnapor 
within the Zemindari of tfco Raja of Mahi- 
aadal. On the 6th July 1664 one Sunder 
Narain Maiti obtained a settlement from the 
Zemindar in respeit of an estimated area 
of 4C0 bighot within specified boundaries. 
After the death of the original grantee, his 
BCD Taraproead Maiti, on the 1 Ofh November 
1874, took a scLfiimatory lease of 513 bighot, 
approximately, lor the benefit of the family 
whereof be was (be senior member, 
The reJatforship of the members of this 
family may be gathered frem the following 
genealogical table 


r 


Suudar Narain Maiti 




Uaimabati 
defendant No. 6, 
M. Sibnaraiu. 


r i I . l 

Taraprusad, Ramnarain, Lach mi narain, Haraprosad, 
died 1 897, defendant defendant ideadi 


m Auacd- No 1, 
moyee, died m Sumo- 
1*93 moyee, 

defendant 
No. 10. 


No. 2, 
m. (1) 
Bashmoni, 
defendant 
No 9, 

r/i. (2 Matangini 
alas Tarargini, 
defendant No. 8. 


1 


9#i. Biruola 
(dead). 


f i l 

Asutosii, Sarat, Snehabala, 

died 1915 defendant No. 3. defendant 

No. 7, 

in. Satis in 1899 


3 


r 

Bireudia, 
defendant 
No. 4. 


. 1 

ltajcndra, 

defendant 

Nq. 5. 
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The Maitis defaulted to pay rent, with the 
result that on the 2 th August 1903 the 
ZsmiDdara obtained a deoree for rent agaiDBt 
them. The deoree was put into execution, and 
at the auction-sale whiob followed, the land¬ 
lords became the purohasers on the 16;h 
January 1904 The Bale wa9 confirmed on 
the 18th February 1904 and possession 
was delivered on tbe 10th April 1»01, Oa 
the 30ih January 1909 the plaintiff obtained 
settlement from the Raja. Tbe defendant, 
however, disputed ber right to take posses¬ 
sion. This led to the institution of prooied- 
ingauDder 6estions 107 and 145 of the Crimi¬ 
nal Prosedara Code which terminated in 
an order made on tbe 28th Siptember 1912 
for attao’ament of the disputed lands under 
eeition 146 of tbe Criminal Prosedara 
Code. The plaintiff, tbereupm institut¬ 
ed the present suit on tbe 9th Oatober 
1917 fot desiaration of her title to 
the attached land under toe base granted 
to her on the 30th January 1909 and 
to the earns of mouey held by tbe 
Oolleotor as Receiver from the date of his 
appointment. There were two eete cf 
defendants to the suit, namely, defendants 
Nos. 1 to 5 and defendants Nos, 7 to 12. Tbe 
first set repudiated tbe claim on the ground 
that it was barred by limitation and that the 
decree for rent did not affect their rights 
under the lease of the 10th November 
1874, The second set urged that they held 
tenancies subordinate to the lease of the lUth 
November lb74 and were consequently 
entitled to remain in occupation, notwith¬ 
standing tbe sale held on the loth January 
1904 in execution of the decree for arrears 
of rent. The Subordinate Judge overruled 
these contentions and declared the right of 
the plaintiff to direct possession of the 
disputed lands; the decree also made a 
consequential order as to the amounts held in 
deposit in the treasury. The defendants 
have appealed against this decree, and 
Separate arguments have been addressed to 
the Court on behalf of the two sets of 
defendants who have united in one appeal. 
The grounds which emerge for consideration 
may bs formulated as follows: first, that the 
suit 19 barred by limitation; secondly, that 

i n? 8 !-® 8 f ° r rent mad ® on tb ° 26th August 
1903 did not operate a9 a valid rent decree, 

as three of the pewoo3 interested in tbe 

|9Qau*7 created under the lease of the l Oth 
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November 1874 were not represented before 
the Court in the rent suit; and, thirdly, that 
the tenancies set up by the second- set of 
defendants were real and not fictitious as 
held by the Subordinate Judge. 

As regards the fir*t point, we are of opinion 
that the plea of limitation oannot prevail, in 
view of the decision of this Court in Brojenira 
Kithore Roy v. Bharat Chandra Roy [Abdul 
Ratie] (l), That case man authority for the 
proposition that wheD a property is attached 
under section 143 of the Criminal Pro¬ 
cedure Code, it passes into legal custody, and 
during the aootinuanae of the attachment, 
sash custody is for the beneSt of the true 
owner. If the true owner was in fast in 
possession when the attachment was effected, 
his possession in the eye of the law is not 
interrupted If, on the other hand, the 
wrong doer was in possession at the time 
when ths attachment took plate, tbe effect 
of the attachment is to interrupt his posses¬ 
sion, and from the momsnt of attachment the 
possession of tbe rightfol owner revived in 
the eye of the law. These results are 
deducible from the desisiona of the Jadioial 
Committee in Truiteet and Agsncy Company 
v. Short (2), -feoretorp of State v. Krithna • 
mini Oupta (3) and Baianta Boy v, Secre • 
tary of Stale for India (■*). The intervention 
of the public authorities for the preservation 
of peaoe, operates in the sapse way as the 
tit ma.or of tbe Inode, and the constructive 
possession of the land is thereafter, if any¬ 
where, in tbe true owner. While the 
Collector holds possession for the benefit of 
the rightful owner, no possession on the 
part of the wrong doer, can, by legal fiction, 
be deemed to continue so as to be available 
towards tbe ultimate acquisition of title 
against the true owner. From thie stand¬ 
point, no question of limitation really arises, 
because less than twelve years elapsed 
between the confirmation of ths rent sale on 


(1) 31 Iud, Oaa. 212, 22 O. L. J. 283, 20 O. W. N. 
481. 


(2) (1838) 
T. 677, 37 'V. 
(31 29 I . A 

L. a. 617! 8 

(4) 40 End. 
W. 693, 82 M 
393,2S 0, L. 
N. 482,• 0 L, 


13 App Oas. 793, 63 L, J. P, 0. 4, 69 L, 
E 44*, 64 J. P. 182. 

. M4, 29 0 6.8,6 0 . w. N. 617, 4 Bom. 
Par. P. 0. J. 269 (P. 0.). 

Oaa. 837. 44 1. A. 10 It 44 0. 958, 1 P. L. 
- h- J -605; 2i 0. W. N. 812, 16 A. L. J. 
J. 487; 19 Bom. b. a. 480, (1017) M. \Y. 

W. 117) 22 H, L.T.310 (P, 0,), 
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tte 18th February 1£04 and the attachment 
by the Magistrate on the 28th September 
1912. If during the attachment, tbo seisin or 
legal possession ie in the true owner, the 
attachment docs not amour t to either die- 
possession of the owner or the discontinuance 
of his possession. But it has been urged that 
tbi6 view cannot be reconciled wiih the deci¬ 
sion in Deo Naram v. Wtbb (5). This may be 
conceded; it most not be overlooked, however, 
that the decision in that case was pronounced 
in 1900, when the judgment of the Fall 
Bench in holly Churn Sahoo v. Secntary 
(f Stole for India (C) was still considered 
good iaw. That Full Bench decision was 
overruled by the judgment of the Judicial 
Committee in Sictelary of Stall v. Krirhna. 
wont Gupta (3). The substance of the matter 
is that the doctrine that that there can be 
do aonliDuatee of edverse possession when 
the land is Dot capable of use and enjoyment 
by the rightful owner, which is now regarded 
as an elementary proposition by reason of the 
successive decisions of the Judicial Committee 
in Trmteei ond Age- cy Company v. Short (2), 
Secretory cf State v. Kriihnamor.i Gu } ta (3) 
and Baianta Boy v. Secretary cf State for 
India (4) was by to means familiar when the 
case of Deo Naram v. If el 6 (5) was deoided; 
that erse cannot opDeeqoently bs treated as 
binding authority, as it overlooks a ftnfa 
mental principle enunofated by the Judicial 
Committee, We thus see do ressoD to depart 
from the decision in Brofendra Kidoie Boy v. 
Bharat Chandra Bey [Abdul Bazac ] (1), and 
the first ground muet be overruled as 
untenable, 

Ae regards the second point, it has been 
urged that the decree for rent made on the 
'ibtb August 1903, did cot operate as a 
valid rent decree, as three of the persons 
interested in tbe terancy at that time were 
not represented before the Court in that 
suit. These three persons were Aeutcsb 
Maiti (the late father of tbe fourth and 
fifth defendants in this suit), h'aratchandra 
Maiti (tbe third defendant in this suit), 
and Bimala (the widow of Harapratad 
Maiti). As regards Aeutcsb, tbe objection 
taken is that at tbe date of tbe institoticn 
of tbe rent suit, he bad in reality attiired 
majority, but was misdescribed as a minor 
(6) 2* C. 8$ 6 C. W. N. ICQ. 
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represented by bis uncle aDd certificated 
guardian RamDarajan Maiti (the first 
defendant in tbie suit). As regards Sarat- 
cbaDdra, who was a minor at tbe date of 
commencement cf tbe reDt suit, tbe objecticn 
taken is that bis unde and certificated 
guardian Bamnaiajan Maiti was appointed 
bis gcardian for tbe snit without consent. 
As regards Bimala, tbe objeolion taken 
is that ibe was not joined as a party to 
tbe rent-suit, though the interest of bsr 
husband in tbe tenancy must Lave devolved 
on her by right of inheritance, 

As regards the objection in respect of 
Asotcsb Maiti, a question ba3 been raised 
regarding tbe admissibility of tbe recital 
in tbe guardianship certificate, of Ibe date 
wben be would attain majority. Reference 
has been made to tbe decisions in SjIu 
C hur.der v, Mohindro Lai (7) and Qun’ra 
Euar v Ablalh Fcnde (8) to show that 
euob evidence would cot be admissible under 
section 35 of tbe IrdiaD Evidence Act. Tbeee 
cases were doubted in Momndra Mohan Bey 
v. ham Krithna (9) where the recital in 
a guardianship certificate was held admissible 
under section 32 (5), on an interpretation 
of tbe section which receives support from 
tbe decision of the Judicial Committee in 
Mahomed Sytdol Ariffin v. Yeoh Ool Oark (10) 
and conforms to tbe earlier decisions in Bam 
Chandra Dult v. Jcgetvar Narain Deo (11), 
Dhanmull v. Ram Chunder Qhoie (12) and 
Oriental Government Security Life Atiuranu 
Company Limited v, Noratimha Ohari( 13), But 
we cannot everlcck tbe fact that in tbe present 
case tbe recital was based presumably on 
tbe statement of the applicant for guardian¬ 
ship, namely, Ramnarain Maiti, who is a party 
to the snit and could have been6xamined as a 
witness id this litigation : Achyotananda 
D i v. Jagannaih Das (14). There is, 


(7< 17 C. 849; 8 Ind. Dec. (s. s ) 1110. 

18) 18 A.4.8; A. W. N. (1695) 15S; 8 Ind. Deo. 
(x. a) 1025. 

(9) 28 Ind. Cns £65; 21 P. L. J. 021. 

(10} 35 Ind Cas 401; 43 I. A. 2E6; 21 C. W. 
X. 257; (19171 M. W. N. 162; 19 Bora. L. B. 167i 
(191«) 2 A. C. 575; 66 L. J. P. 0. 15; llo L. T. 664j 
32 T. L. R. 678 iP C ). 

( 11 ) 20 C. 768; 10 Ind. Dec.’.N. s.) 511. , 

(12) 24 C. .0‘; l C. W. N, 27C; 12 Ind. Dee. IN. s.) 
844. 


(13) 25 M. 183; 
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llOffever, othsr evideats oq the poio^, a’ld 
we shall iDnsejudotly proBaai oa tha 
assumption th*t ai the d at a of fcha io3tititioa 
of the reofc salt, Aiaiosh had already 
attained majority aod wai nrsdgsiribad a? 
a miaor. It is indtapiUbls that he had 
flotiie of the Rail, basaa9e orders f or the 
appointment of a gaardian ai litim are 
made oaly after notile to th9 albged mioor 
and the proposed gaardian. Iq saeb sirsau- 
aliases, the prinsiple of the dasisioa in 
Rimachiri v. Uuraitami Mihi (15) applie% 
In that eaie, a defendant had been mis* 
deisribed as a minor and a gaardian ai 
litem was appointed, although he had in 
fast attained majority, A sail sabae^asntly 
instituted by him to set aside the dasrae 
#ae dismissed, on the ground that he was 
bound by the deiree in the former suit, 
inaemasb, thoagh aware of the suit and 
the eieiation proseedings whish resulted 
fa the sale, he etill allowed hie elder 
brother to sondast the defense and the 
proceedings on his bahalf a* gaardian for 
the suit. This eooelagion is minifeitly 
Well foaoded on reason and is sooport9d 
by the deiisiocn in Gang i Rim v. Mihin Lil 

(16) , Tanquturi Jaginnrlham v. Suhagiri Rio 

(17) , Enuga Suniarami Reldi y. Bswiii 
Pattabhiramireiii (18) and Net Lill Saho) v. 
8heihh Kareem Bax (19). We need not 
•oneider the effest of the institation of a 
sail by a person as the next friend of a 
plaintiff who is described as a minor, but 
is really a major, Upon that point, the 
Courts have been divided in opinion Taqui 
Jan y, 06atdttUa (20) and Shanmuga Ohstty 
v. Narayana Aiyar (21) favour a liberal view 
and sanstion the nesessary amendments to 
validate the sai 1 ; Sheorania v. Bharat Singh 
(22) and Satanma v. Stohiyya (23) adopt, 
on the* other hand, a stricter view. In the 
ease-bafore as, there is abhudsnt evidence- 


•<16j2t M. 167*7 Ind. Deo. (n. s.) 474. 

(16) 28 A; 416* 3 A. L. J. 187; A. W. N. (1900; 73. 
07 1 37 Ini Cae. 387* 20 M. L. T. 479. 

08) 42 Ind. Gai. 421, (1917) M. W. N. 495; 6 L W. 
272. 

(19. 23 C. 636, 12 Ind. Deo. (n. s.) 456. 

(20) 21 0. 866; 10 Ind. Dec, (n. b.) 1209, 

(21) 41 Ind. Cae. 610, 40 M. 748, 

/ 905 A * W ' N * 9 Ind. Deo. 

(1C, ■.) 417. 

(83) 28 M, 899(1 M. L. f, 113. 
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that Aeufoeb was aware of the ffent-iuit 
and of tfce exeention proceedings eonsequent 
on the dearee made therein. He never 
took steps to ihalleDge the propriety of 
the degree op to tfce time of his death, 
whith took plate in 1915. In car judgment, 
the degree made against him was not 
invalidated by the girenmetante that be 
was misdeeiriked ae a minor when he bad 
in fast already attained hie majority. The 
objection fails io so far aa it ie based on 
the groQDd that Asntoeh was not properly 
before tie Oonrt in the rent aait. 

As regards the objeetion in respest of 
Baratshandra Maiti, it has been nrged that 
he was not properly represented in the 
rent suit, as Ram Narain Maiti, bis 
certifiiated gaardian, wae appointed gaardian 
for the 6oil, notwithstanding that, upon 
service of notise, he did not appear to 
signify Lis aaseptanse of the office 
of gaardian ad l tem. It may be 
stated at the outset that the order- 
sheet in the rent-eait is not available at 
this distance of time, and it is not possible, 
from an inspeation of ths resord, to aecer- 
taiu whether Ram Narain responded to 
the notile served upon him and whether 
the order for bis appointment ae guardian 
ad litem wee made with hie eonsent. The 
fact remains that the rent sait was decreed 
ez parte and there was no appearanse on’ 
bebalf of the defendants when the sail 
same np for final disposal on the 26th 
August 191S, This does not oonslusively 
prove that there was no appearaoae on 
behalf of the defendants at an earlier 
stage, Bat let ns assume that Ham Na. 
rain Maiti, the proposed gaardain, did not 
appear in response to the notloa ; served’ 
upon him and yet he wae appointed 
guardian ad litem of bis nephew and’ 
ward, Sarat Chandra Maiti. The appellant* 
lontend that ensh appointment waB void 
and inoperative and that, oonseqnently, 
Sharat Chandra Maiti muat be eonaidered 
not to have been represented at all at the 
trial. The validity of this eontention must 
be tested with wferenee to the proviaione 
of the Civil Proeednre Code of 1882 
whish was in force when the rent, cuit was 
tried. Seition 448 of the Code of 1882 
provided ae follows: 

"Where the defendant to a suit ia % 
minor, the Court, on being eatiefttd of thy 
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fait of bit minority shall appoint a proper 
person to be guardian for the suit 
for BUih minor, to pat in the defeme 
for eaih minor and generally to act on hie 
behalf in the londuat of the ease.” 

This was an exaet reprodnetion of seetion 
443 of the Civil Proaedare Code of 1877. 
The following paragraph was added to 
seetion 443 of the Code of 1882 by sec- 
tion 53B of the Gaardiane and Wards 
Ait, 1890: 

“Where an authority eompetent in this 
behalf has appointed or dealared a gnardian 
or guardians of the person or property, 
or both, of the minor, the Court shall 
appoint him, or one of them, as the oase 
may be, to be tbe guardian for tbe suit 
under this 9eition unless it aonsiders, for 
reasons to be reiorded by it, that some 
other person ought to be so appointed.” 

Seition 443, in this enlarged form, has 
now been reproduoed as Order XXXII, rule *, 
sub-rule (2) of the Civil Proaedare Code 
of 1908. In the Code of 1908, there is, 
in Order XXXII, rale 4, sub rule (3), 
an additional provision to tbe effeot that 
no pereon shall, without bis consent, be 
appointed guardain for tbe suit. There 
was no saih provision in tbe Code of 
1882; but it has been held in the aase 
of Jadox Mtilji v. Ohhogan Raichani (24) 
whiah was followed in Vtsulei Slorbhit 
Kale v, Krithnaji Ballal (Jokhale (2 i), that 
the Civil Proaedure Code did not empower 
a Court to appoint a person against his 
or her will to be a next friend or 
gaardain ad litem of a minor. Sir M : obaol 
Westropp, 0. J., observed that tho words 
“no other person fit and willing to ast 
a? gaardain for tbe suit" in section 455 
of the Code of 1877 (as amended by 
seition 73 of Ast XU of 1879) indicated 
that the Legislature did not intend to 
force tbe offiae of gaardain ad litem on any 
psrson in in^itum, i'he same words were 
reproduced in seition 456 of the Code of 
1882 and now 6nd a plate in Order XXXII, 
rule 4, sub rulo (4) of the Code of lt03. 
These remark#, however, were made with 
reference to the appointment of a person 
as gaardain ad litem who was not a certi- 
floated gaardain. Consequently, the observe- 
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tions lannot be asumed to have been 
intended to apply to a person who had, 
on his own applieatioD, bren appointed 
a guardian of the minor "by competent 
authority.” Indeed, in the case of htur 
Ohunder v. Nobo Kriito (26) it was raled, 
on the authority of the decisions in Dhondiba 
v. Kuti (27) and B-ibai v. Maruti (28), 
that as no order for appointment of a 
guardian ad litem shall issue without the 
aonsent of the party appointed, if no 
relative or friend of the minor can be 
found who is willing to take out a ter- 
tificate and appear as guardian, the 

Judge should appoint an offiier of Court 
or some respectable nominee of tbe minor. 
This proceeds on tbe assumption that a 
pereon who, on his own application, bes 

been appointed guardian of the person 
or property of a minor will be willing 
to discharge his duties towards his ward 
by acceptance of the offiae of gnardian 
for the suit. The position under the Oode 
of lb82, after its amendment in 1890, 

thus was that there was no specific pro¬ 
hibition against the appointment of a 
person as guardian for the suit without 
his consent though there were judicial 
desisions, such as tboie mentioned in 

Kmhna Chan Ira Mandal [ Narendra Chandra] 
v. Joqendra Narain Roy (29), which intsr- 
preted the Oode to signify that a person 
who was not a certificated guardian should 
not be so appointed without hie consent. 
Where the ppraon proposed to be appoint¬ 
ed was a certificated guardian, the Court 
was bound to appoiot him unless it con¬ 
sidered, for reasons to be recorded, that 
some other person ought to be so appointed, 
If no such reasons transpired on the appli¬ 
cation made by the plaintiff or on a repre- 
eenUtion made by the proposed guardian, 
the normal lour’e for the Court to foliocr 
would be to make the appointment. This 
view cannot be taken as regards tbe provi¬ 
soes of the Oode of 1908. which contain! 
an express pr iyision in Order XXXll, rule 4, 
sub rule (3) that no parson shall without 
his consent be appointed guardian for tbe 
suit. This has been held to apply to all 


7 O. L. R 407. 
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parioDB propoied to ho Appointed guardian 
ad litem whether they be or be not oertifioat. 
ed guardians of the minor; Annada Prasad 
y. J7po«dra Nath Dey (30), .Second Appeal 
No. 2130 of 1919, deiided by Mookerjee 
and Panlon, JJ,, on the 5th • August 1921. 
In the abieme of a provision in the Oode of 
1832 eorresponding to Order XXX11, rule 4, 
sub-rule (3) of the Oode of 1908, we may 
reasonably hold that where a eertifieated 
guardian was proposed for appointment as 
guardian ad litem , the Oourt might, unless 
be deolined the appointment, presume his 
consent. Prom this point of view Sarat 
Ohandra must be deemed to have been 
represented by his eertifisated gaardian as 
gaardian ad litem in the rent suit. This is 
tlearly not a ease like that of Tekait Krishna 
Prasad v. Moti Ohand (31) where proeaedings 
were taken in Oourt without notise to any 
one representing the minor. The decision in 
Narsing Narain v. Jahi Mutry (32) also 
is d’elicguiabable, There the mother of 
the infant wa9 proposed for appointment as 
guardian ad litem of her infant'son ; she did 
not respond to the notise served upon her and 
yet the Oourt proceeded to appoint her, 
although the father was the eertifisated 
guardian : see also Righubar Dyal Sahu v, 
Bhikya Lai (33) and Beni Prasad v. Laija 
22am (34). The objcolion against the decree in 
the rent-suit thus fails in so far as it is based 
on the ground that 8*rat Ohandra was not 
properly represented before the Oourt, 

Ae regards the objection iu respect of 
Bimala, there are no materials on the resord 
to ehow whether ebe- wa9 in joint enjoy* 
meDt of the interest of her hn9band in the 
leasehold property. The tenaniy stood, ai 
we have seen, in the name of Tara Prasad 
Maiti under the lease of the 10th November 
1374, After his death in 189 \ the landlord 
brought a suit for arrears of rent against 
the male members of the family, namsly, the 
two eons of Tara Prasad and his two surviving 
brothers Ram Narain and Luebmi Narain; 
Khetter Mohan Pal v. Tran Kristo (35). In 


(80) 66 Ind. Gas. IS; 34 C. L. J. 293. 
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emh •irtamBlanw, the qaestioa 

ie whether the tenure was completely 
represented by the defendant, on the 
reiord. Upon that aspeel of the ,ase, it is 
plain that the appellant, have no substantial 
grievance. This is alearly a «ase where the 
do.trine of representation, resognieed in 
JJitayi Behari v .Bari Govind i S-jha(S6),Gaoan 
Sheikh v. Ahem Khatun (37), Prnfulla Kumar 
Sen v. Salimullah Bahadur ($8) and Banbihari 
v. K heir a Pal Singh (39) may be invoked. If 
we examine the sonstitution of the rent-sait, 
we find that Ram Narain and Laahmi 
Narain, the two brothers of Tara Prasad, 
were joioed ae defendant,. Ram Narain was 
desiribed as the ,erti5,ated gaardian of 
Asutosh and Sarat. None of them ,onte3ted 
the slaim. The interest of Ram Narain as a 
.o-sbarer of the tenansy was ideotioal with 
that of hie nephew,. The evidence ehow, that 
the defendants were aware of the auit, the 
de,ree and the exesntion proceedings, They 
did not sontest the olaim, besanse there was 
no defenae available. Although many years 
have elapsed sinse the desree was a ads and 
the sale was held, no endeavour has ever 
been made to re open the proseedinge: 
Ganpat Lai v. Bindicwini Prashad Narayan 
Singh (40) ; and in the present litigation 
it has not even been hinted that the arrears 
•laimed in the rent enit were not due in 
fact, or that the de,ree was erroneous or 
ether vise ; unjust in any partiaular. Ia 
emh «ir«amstaco),, we should look, not 
so mu,h to the oat ward form of the p’o* 
seeding, in the suit as to the substantial 
justise of the case, as was done by the 
Judioial Committee in Bari Saran ISoitra v, 
Bhubaneiicari Debt (41) where referen,e is 
made to the desieion of the Judicial Com* 
mitlee in Dhurm Dae Pandey v, Sham » 
8ooniri Dibiah (42) and of a Fall Bensh 
of this Court ia tfureih OAimder v, Jagut 


(86.20 0. 077; 13 Ind. Deo. (n. s.) 1033. 

(87) 10 Ind. Cas. 116; 14 0. L. J. 180. 

188) 62 Ind. Cm. 801; 28 0. W. N. 690, 

(39) 13 Ind. Oaa. 78*»j 10 0. W, N.2i9; 38 0.923. 

(40 60 Ind. Cas. 274; 471. A. 9I| 47 0.921, 18 A, 
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Chutidtr Deb (43), Tested from this point of 
view, there is no foundation for the argn- 
ment that the tenancy was not adeqnately 
repreiented in the rent-suit and that the 
decree made therein did not operate as a 
rent decree. The second ground urged by 
the appellants cannot, consequently, be main- 
tained, 

As regards the third point, it has been 
urged that the tenancies set up by the 
second set of defendants were real and rot 
tUtitious as held by the Subordinate Judge. 
The pedigree set out above shows that de- 
fendant No. 7 is the sister of defendant No. 3, 
defendants Nob. 8 and 9 are the wives of 
defendant No. 2 and defendant No. 10 is the 
wife of defendant No. 1. Thege defendants 
allege that they are tenants under their rela¬ 
tione, and that the tenancies were created in 
their favour shortly after the settlement was 
obtained from the Zemindar. Defendants 
Nob. 11 and 12 ahim to hold usufruotu- 
ary mortgagee executed in their favour on 
the 5th July 1902 by defendant No. 10 and 
defendant No. 8 respestively. The Subordi¬ 
nate Judge has held that the alleged tenan«ies 
bad no real existence and were created by 
the tenure holders in favour of the female 
members of their family with a view to 
keep down the amount of cesses leviable 
on the assets as also to save a fragment in 
the event of an execution sale. The 
tenancies are mentioned in a Road Cess 
return submitted by Tara Prasad Maiti 
on the 24th June, 1875 and this may lend 
some support to the first hypothesis just 
mentioned. The circumstances that the ten¬ 
ancies were all in favour of the ladies of 
the family and that the rents were un¬ 
usually small in ccmparison with the rent 
payable to the Zemindar are undoubtedly 
grounds for suspicion. But as was said by 
Sir Lawrence Jenkins in Hina Kumari Bibi 
v. Bi'.oy Singh (44) the deoision must rest, 
not upon suspicion but upon legal grounds 
established by legal testimony. The Sub¬ 
ordinate Judge has kept this principle in 
mind and has carefully traced the history 
of each of these tenancies. He has 

(43) 14 C. 204; 7 Ind. Dec. (s. s.) 135. 

(44) 40 Ind. Cas. 21?; 44 I. A. 72; 41 G. 662; 25 C. 
L. J. f-0>: 1 T. L. W. 425; 5 L. W. 711; 32 M. L. J. 
425; 21 C. W. N. 58f; 21 M. L. T. 344; 15 A. L. J. 
332; 10 Bom, L, It. 424; (1917) M. W. N. 473 (P. C.). 


shown that there is no satisfactory evi¬ 
dence of possession by the alleged lessees. 1 
This, indeed, was the crucial test, and it 
is significant that none of the female de¬ 
fendants has ventured to give evidence in 
support of her claim, while both Ram 
Narayan and Lakshi Narayan have kept 
away from the witness box, although they 
are the ODly persons who could have been 
expected to give valuable evidence from 
personal knowledge, as to the creation and 
enjoyment of these tenancies. Nor have 
the account-books been produced to show 
that the cultivation was carried on by 
tenants settled on the land by the ladies 
and that the ladies themselves received 
the profits. It is not neoessary to review 
in detail the evidence relating (o each of 
there tenancies, which has been oommenttd 
upon minutely by Counsel on both sides 
and has been carefully scrutinieed by us, 
It is sufficient to state that our attention 
has not been drawn to any material mis¬ 
statement of the effect of the evidence es 
set out in tbe judgment cf the Subordinate 
Judge. We hold, accordingly, in concurrence 
with the Subordinate Judge, that the 
tenancies in the names of the ladies were 
fictitious and that they were never in 
possession as tenants under the tenure- 
holders. The third ground, coniequentlyi 
fails like tbe first and the seoond. 

Fir ally, a question has been raised as to 
the identify of the lands in suit with tbe 
lands comprised in tbo lease of the 10th 
November It74 and tbe sale certificate cf 
tbe 18th February, 1£04. This question 
was raieed in ffce eleventh issue in the 
Court below. The Subordinate Judge states 
in his judgment with reference to that 
issae that ' tbe disputed lands are admittedly 
included in the tenure and bo they are 
included in the sale certificate” Tbe 
appellants have, however, contended tbat 
this statement must bave boen made by 
tbe Subordinate Judge under a misappre¬ 
hension and that no 6uch admission was 
made befere him. But this allegation i* 
an nnproved assertion whish we are not 
prepared to accept. In the case of Damodar 
Saroyan v. Dalglish (45) it appeared from 


(45) 9 Ind. Cas. 913: 38 I. A. 65; 38 0. 432; 13 0. 
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the judgment of the Subordinate Judge 
that at the trial before him it waa 
admitted with regard to some of the lands 
io suit that those lands were the private 
lands of the proprietor; the oa3e proceeded 
before the Subordinate Judge and waa 
dealt with by him on the footing of that 
admission. On appeal, this Court went 
behind the admission. Sir Arthur Wilson 
observed that the High Court was in error 
in going behind the admission and re 
opening the question whether the smaller 
area wai the private land of the pro¬ 
prietor. Again, in Kellavadivu v. Subra■ 
mania Pillai (45) Mr. Justiae SadaBiva 
Iyer observed that a statement in a judgment 
as to an admission made before the Court of 
first instance should not be doubted lightly by 
tbe Appsllate Court, epesially in the absence 
of an affidavit by the Vakil who appeared 
in the Court of first instance. It is plain 
that in sases of this eharaster where a 
litigant feels aggrieved by the statement 
in a judgment that an admission has been 
made, the most oonvenient and satisfastory 
sourse to follow, wherever prastisable, is 
to apply to the Judge without delay and 
a?k for reatifisation or review of the 
judgment. This oourse was not pursued 
in the ease before us, nor is the proof of 
the allegation that tbe Trial Judge was 
under a misapprehension. We mu9*, conse¬ 
quently, hold that the appellants cannot 
be permitted to re-open the question in 
this Court. Bat we may add that we 
heard the appellants, upon tbe merits, on 
this part of the ease, and we did not 
feel at all impressed that there was any 
substanse. in the contention that the lands 
in suit were not lands included in the lease 
and the sale certificate. 

The resalt' ie, that the dacree of the Sub¬ 
ordinate Judge is affirmed and this appeal 
dismissed with costs. 

. B. Mr A J. p, Appeal diimiued, 

(48) 88 Ind, Gag. 017; 31 M. L. J. 201; 10 M. 087. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 23C4ot I9i8. 
December 7, 1921. 

Present: —Mr. Justiae Ohevis and 
Mr. Jusitoa Campbell. 

SEDH MAL AND anothej—Pluntifpj 
—Appellants 
remit 

JOTI PARSHAD AND ANOTHER— 
Dipssdu>t<—Rcsponpeots. 

Contract Hci (IX of 1872), s. 17 Expl.-Fraud- 
Covenant not to engage in business—Contract in 

contravention of covenant—Conceal ment. 

If. was employed by tbe defendant firm a9 a 
clerk under an agreement one of tbe conditions of 
which was that be would not engage in any business 
of his own or join any other lirm so long as he 
remained in tho service of the defendaut Crm. 
Subsequently, lie joined with S for the purpose of 
entering into certain transactions with the defend¬ 
ant firm, and induoed tho latter to enter into 
certain contracts with 8 nnd himself, without 
disclosing the fact of his being a party to tho 
contracts to tho defendant firm. In a suit upon 
the contracts: 

Held, that tho contracts wore vitiated by fraud 
inasmuch as If. had induced the defendant firm 
to enter into the contracts by tho activo conceal, 
ment of a fact of which he had knowledge and 
which he was bound to disclose to the defendant 
firm, viz., that he was eutering into the contracts 
in contravention of the terras of his agreement 
with tho defendant firm, [p 44J, col. 1.] 

Second appeal from (he decree of the 
District Judge, Delhi, dated the 20th Jane 
1918, reversing that of tbe Subordinate 
Judge, Second Cla6c, Delhi, dated the 2lei 
May 1917. 

Lala Moti Sagar, R. S., for the Appellants. 
Mr. Vet Raj Sawney, for the Respond¬ 
ents. 

JUDGMENT.—Madan Mohan L>1, one of 
the plaintiffs in this suit, waa a clerk of the 
defendant firm, Joti Perahad Beni Pershad, 
under a written agreement, one of the con¬ 
ditions of which ran as follows: twae daftar 
matkur ki aur kiti dutre daftar ya kiii khar 
shakht go. firm ya iiti apna hoi ham tiahi*. 
kdrunga. 

Tbe suit waa by Sedh Mai a&d Mad&n 
Mohan Lai for recovery of damages for breach’ 
of contract to deliver goods. The indents on 
which the suit was brought were given by 
Sedh Mai and Madan Mohan Lai to the 
defendant firm for the enpply of six eases of 
piece goods. The defendants declined to 
give delivery because Madan Mohan Lai was 
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their clerk at the dates of the indents, and 
when sued by the plaintiffs, pleaded that 
they had been induced to enter into the eon- 
trait by fraud and that Madan Mohan L»1 
had represented that the purchasers of the 
goods were entire strangers. 

Toe first Court gave o deeree for d*mages, 
but on appeal the learned District Judge 
held that the eontraet was voidable by reason 
of fraud. 

The question for deeision on seeond appeal 
is. whether, on the learned Distriet Judge’s 
findings, fraud is established within the 
meaning of section 17 of the Indian Contract 
Aot. The District Judge has found that the 
partnership, Sedh Mai and Madan Mohan 
Lai, was formed merely for the purpose of 
entering into the transactions in question, 
Ssdh Mai living in Oahutta, and also that the 
indents were written by Madan Mohan Lil 
in Eoglish and put up by him to Joti Pershad, 
defendant, for eignature, and that Madau 
Mohan Lai oomealed from the latter the fact 
that he was the Madan Mohan Lai entered in 
the indents. 

In view of the eonlition of servio9 
re produced above, which we interpret as 
meaning that, so long as Madan Mohan Lai 
remained in the defendants' service, be bound 
himself not to engage in any private business 
of bis own, we hold with referencs to the 
explanation in seotion 17 of the Indian Con¬ 
tract Act that it was the du‘y of Madan 
Mohan Lai at the time when the indents 
were put up for signature to tell Joti 
Pershad that he was the Madan Mohan Lai 
of the inden 1 , and to inform him also that, in 
contravention of the other condition that be 
would uot do the basinesi of aoy other firm, 
he had entered into a partnership with Sedh 
Mai. 

Thna, the case clearly becomes one in 
which a party to a contract has induced 
another to enter into a contract by the active 
concealment of a fact, of which be, the 
former, bad knowledge or belief. The 
District Judge's finding, therefore, that 
fraud had been practised upon Joti Pershad 
and that the contraot was voidable by 
him, is folly justified. 

We dismiss the appeal with cost.*, 

Z* K| 

Appeal dirnitted. 
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OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Second Civil Appcal No. 63 op 1921. 

June 10, 1921, 

Present :—Syed Wazir Hasan, A. J. 0. 
ABDUL GHANI— Plunliff — 
Appellant 
terms 

ASHIQ HUSAIN and another — Dkpxndikts 

—Respondents. 

Evidence Act (l of 1872J, .«>. 95, 97 —Construction 
of document —Ambiouity—Patent or latent-Extrinsic 
evidence — Court , duty of. 

Where in a grant of land there is a repugnancy bet¬ 
ween the terms of the grant and any plan or diagram 
the general rule is that the former will prevail. 
But this is subject to the qualification that 
whero the plan or boundary is a part and parcel of 
the description itself, the general rule ceases to 
apply, [p. 444, col. 1.] 

The principle that when an instrument contains 
an ambiguity, evidence of user under it may be 
given in order to show the sense in which the 
parties used the language employed, applies to & 
modern as well as to an ancient instrument, and 
whore the ambiguity is patent as well as where it 
is lateut. [p. 445, col. I.] 

Where a deed of conveyance of a house contained 
an ambiguity, in respect of the description of the 
property conveyed of such a nature that one portion 
of the description referred to the entire house and 
another portion referred only to a portion of the 
house, and bath read together did not apply correctly 
either to the whole house or to a portion of it: 

Held , that the case wa9 covered by the provisions 
of section 97 of the Evidence Act and tint cxtriosb 
evidence was admissible for the purpose of solving 
the question whether by the description of the pro¬ 
perty taken as a whole the intention was to convoy 
the house in its entirety or only a portion of it. 
(p. 445, col. |.] 

Appeal from a decree of the Additional 
Subordinate Judg?, Laikoow, dated the 14th 
Fsbrmry 1921, apholding that of tha AdJi- 
tional Mansif, Lackaow, dated the 2ad Aigast 
1920. 

Mr. Zahur Ahmai % for the AppelUot. 

Mr. P. 0. Oupta , for the Respondents. 

JUDGMENT.—The plaintiff Abdnl Gbani, 
claimed title to a 7-annas share in a 
block of houses partly delineated in pink 
and partly in green eoloar on the plan 
Q attached to the decree of the Court 
of first instance, He admitted the 
defendants’ title to the remaining nine- 
annas in the same properties. The relief 
prayed for was a partition of the bouses 
commensurate to the shares stated above* 
The proportion of the shares respectively 
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owned by the parties wae readily admitted 
on both aides and at an early stage of 
the proceedings tbo plaintiff's title qua 
the paroela shown in pink wae acknowledged 
by the defendants —Vidt English proceed- 
ings dated the Ilth May 1920. The result 
wae that the parties went to trial on a single 
issue toneerning the plaintiff’s title in 
respeet of the portions marked green on the 
plan Q. 

The plaintiff’s elaim on the ieene was 
wholly negatived by the Court of first 
instanae. Same euaoese, however, attended 
bis appeal to the lower Appellate Court. 
The decree of th6 last mentioned Court 
fixes the eastern boundary of the small 
bouses at a lina which is drawn within the 
parael coloured green and described by the 
Utter J’-J.” This modification of the decree 
of the Trial Court is acqaiesaed in by the 
defendants, but the plaintiff being aggrieved 
by the rest of the decree of tbe lower Appellate 
Court has come to tbii Court in second 
appeal. 

The title to these houses in their entirety 
originally vested in one Rbnrshedi Kbanam, 
Both the parties to the litigation derive 
their respective interests in the properties in 
suit from her. Tbe plaintiff traces his title 
back to Ehursbsdi Khanam through one 
Pida Hiwain in whose favour the lady execut¬ 
ed a sale-deed on January 9tb, 190?, (Erbibit 
Bl). 

There are eix grounds specified in the 
memorandum of appeal to this Court on 
which the decision of the lower Appellate 
Court is challenged, but in substance the 
principal question to be decided in thisappsal 
is one of interpretation of the deed of sale 
dated the 9th January 1900. It would 


The material portions of the deed in 
question may be reproduced here—' \o ki 
do qiia makan pukhta ek mamila mas arati 

mahduda tail mae kamra mae dukan .. 

mamluka tea maqbuta manmuqira...hat .. 

unkin dono qita makan maikur ko . badast 

Fida Husain ke bai aur farokht kia" (Whereas 
the two pace* and one storied bouses to¬ 
gether with land as per boundaries given 
below, inclnding tbe room with the shop 
are owned and possessed by the executant, 
tbe came two bouses are hereby sold to 
Fida Husain). Then follow at the foot 
of the deed specifications of the bound¬ 
aries of the makan ateieal kalan (the first 
large boose) and of tbe makan doem khurd 
(tbe seoond small honca), The smaller 
house indicated in pink at the top of 
Exhibit Q has been dropped out of con¬ 
troversy and need no longer be con¬ 
sidered. 

Extrinsic eviienoe, mainly consisting of 
tbe plan prepared by the Amin and his 
two reports dated the 20th April 1920 and 
21st May 1820 was ascepted by tbe Trial 
Conrt for the purpose cf elucidating what 
was comprised within the limits fixed by 
the boundaries specified in tbe deed. 
This evidence was, in my opinion, 
rightly admitted. It fails within the rule 
stated by Lord Davoy in the case of 
Balkiihen Das v. IP. P. Lcgg» (1): "The 
case mnel, therefore, be decided on a con¬ 
sideration of the contents of the documents 
themselves with snob extrinsic evidence of 
enrronnding circumstances as may be required 
to show in what manner the langoage 
of the dooument is related to existing facts,” 
The rnle so laid down was affirmed by 
the Privy CJonnoil in the case of Maung 
Ktin v. Ma Shve La (2). 


appear from what hai already bjen stated 
that tha only controversy now sobristiog 
between the parties relates to thepiaiatiff’s 
title tosnch parcels of structure and ground 
as are delinsated in green oslonr on tbe 
plan, Exhibit Q, prepared by the Commis¬ 
sioner under directions of the Court of 
fint inslauja and now attachsd to the 
decree of that Court. The decision of this 
controversy solely depends upon the answer 
to the question, —Wa9 tbe portion shown in 
green oolour conveyed be Khurshedi Khanam 

isooV H ” a ' D uo * jr th ’ d0al of J ‘ umry 9 - 


thcuis ot tun enquiry ucou re . 
corded by the learned Subordinate Judge 
in the following words:—“Exhibit Bl mnst 
therefore, be read as confining the larger 
house sold to Pida Husain within the 


(1) 22 A. 149, 4 0. W. N. L63j 3 Bom. L. R, flSf 

ni:p 6 o.) 73ar - P,C - J ' 601 ' 9 

( 2 ) 42 Ind. Oaa. 6t2 s 41 C. 320; 15 A. L. J. 825- 8 

M. L J. 64t : 8 P. L. W. 185; 8 L. W. 777, *2? W 

N. 267, 23 M. L. T. 80, 27 0. L. J. 175, 20 Bom L F 

•27?, UatR) U. W. N. 8J0, 9 L. B. R. lU uVr 
T. 21,44 I. A. 288 (P. 0.). w u,Bnr. 1 
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boundaries A D1 E. F-X6. X3X4 with 
the $ahan marked Alpha (2) by the Coart 
below. This finding as to what parcel or 
panels are included in the boundaries set 
out in the deed itself is a pure finding 
of faet and most, therefore, be accepted 
by me as conclusive. What then is the 
result of the finding? It is that, according 
to the description given by the definition 
of the boundaries, only a small portion 
and not the whole of the larger’ house 
was conveyed to Fida Husain by the deed 
of 9tb January 1900. This portion ic 
delineated in piok colour at the bottom 
of the plan, Exhibit Q, and comprises ODly 
the shop and the kamra mention 3 d by the 
learned Subordinate Judge in the following 
quotation taken from his judgment:—“it 
was probably for this reaeon that the 
shop and the kamra were called in Exhibit 
Bl the larger house, namely, for the reason 
that they formed part of the larger house/ 1 
This is a reasoning which it is some* 
what difficult to appreciate but, be that 
as it may, one thing is perfectly manifest 
—a discrepancy arises between the parcels 
as described in the body of the deed and 
the portion defined by the boundaries given 
at the foot of the deed, I have already 
quoted the language by which the property 
intended to be conveyed is described in 
the deed. The words "qita makan puhkta 
ek mantila mae kamra mac dukan 1 (The puccj 
one storied house including the roon with 
the shop) may cover the whole house in¬ 
cluding the shop and the kamra and not 
merely the latter as the deecription given 
by means of the boundaries dees. 

Theifgeneral rule ip, that where in a 
grant of land there is a repugnancy be¬ 
tween the terms of the grant and any 
plan or diagram the former will prevail, 
[H«/rne v. Struben 0).] It is, however, subject 
to the qualification that where the plan (or 
the boundary in this cate) is a part and 
parcel of the description itself, the general 
rnleceases to apply. Now tie words "q'ti 
makan pukhta mae kamra mae dukan (the 
pucca house including the kamra with the 
shop) do not, without the words mahluda 


(8) (1902) A. 0. 454' 71 L. J. P. C. 38; 67 L. T. 1. 


* 

f!92& 


•ail Us per boundaries given below) between 
the jita makan pukhta" (the pucca bonse) 
and mae kamra mae dukan" (ineluding the 
kamra with the shop) eonvey a description 
sufficiently .ertain to amonnt to ' an 
unmistakable definition of the eubjset of the 
sale. Tbe werde ' mahduda tail" (as per 
boondaries given below) are, therefore, an 
essential pait of the deseription and must 
be given effeet to. In tbe ease of Mrllor 
v. 1 Valtr.etlty (4) t aogban Williams 
observed as follows: — "l eannot, however, 
agree with tbe learned Jadge that tbe present 
ease ie one in whieh the undoubted role that, 
when yon have in the words of deseription a 
euffioiently eertain definition of wbat is 
aonveyed, iDaoiuraey of dimensions or of plaDS 
as delineated will not vitiate or affeot that 
whieh is there ecffiiiently defioed, applies, 
beaaneo tbe deseription itself ie a deseription 
of a pieee of land situate on the eea shore of 
eertain dimensions whieb are set forth. 
Those dimensions, in my opinion, are not an 
addition to something whieh has already been 
•ertainly deeeribed, but are part and panel 
of tbe deseription iteelf. The worde are 
not an inaeenrate statement of a quality of 
that whieh had already been eertainly 
deeeribed or defined, but are part and 
pareel of that deseription or defioition. The 
dimensions in this oa°e, to nse tbe words 
appearing on page 247 of Sheppard’s Toush- 
stone, are an essential part of the dessription 
and not a sumnlative deseription in a ease in 
wbieb there is, in tbe first place, a eoffieient 
eertainty and demonstration/’ Another 
general rnle, ie that “Where in a grant the 
deseription of the pareels is made np of 
more than cne part aod one part is true and 
the other false, then if the part whish is 
true deseribes the sobj6st with soffiiient 
aeouraey, the untrue part, will be rejected 
as a falta demomiratio and will not vitiate 
the grant." (Per Lord Atkinson in Wat:ham 
v. Attorney General of the Eist Africa Pro• 
teclorate (o) j. In the present ease, however, 
the deseription of the property given by the- 
boundaries eannot be rejected as a false 
demonstration for two reasons—(1). The 
deseription in the body of the deed without 


(4) (l93i)2Ch. 161: 74 L. J. Ch, 475; 91 
674; 63 W. B, 631; 21 T. L. B. 591. 

(6) (19191 A. 0. 633; 87 L. J. P. 0. 160; 84 
B. 431; 120 L. T. 268. 


L. 


T. 


T. 
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the words "mahduda tail" (as per boundaries 
given below) is cot eoffisieDtly certain ae haB 
been already shown, and (2) these word?, in 
my opinion, areslearly intended to operate by 
wey of limitation of the words “qata ma'-an 
pttWfa"(tbe pucca booee) of wider eignidoanie: 
Morrell*. Fisher (6). Taylor v. Fori ®d). 
Both these gBDeral rnlee would ee6tn to fall 
within the spirit, if not the letter, of eealion 
95 of the Indian Evidense Ast (I of 
1872). 

Wbat is then the legal position V That 
there is bd ambiguity in the deed in reepeet 
cf the description of the property eonveyed is 
perfectly slear. "Qata mokan pukhta ek mantila 
mae kamra mae dukan" (the pucca one storied 
houee inoloding the kamra with the shop) msy 
apply to the whole of the larger house but 
"mohduda tuts" (ae per boundaries given 
below) applies only to a portion of the same 
house and the both read together do not 
apply aorreotly either to the whole house or 
to a portion of it. A ease of latent ambiguity, 
therefore, arises, "There being two sorts of 
ambiguities of words, the one is ambiguity 
p a tens and the other latent. Patent is that 
wbish appeareth to be ambiguous upon the 
deed or instrument; latent is that wbish 
ceemeth aertain and without ambiguity, fer 
anything that appeareth upon the deed or 
instrument, but there is eome eollateral 
matter out of the deed, that brecdelb the 
ambiguity" (Bason’s Law Traits, reg. page 
23, 99). But whether the ambiguity is patent 
rr latent the present sate teems to me to be 
wholly oovered by the provisions of seetion 
97 of the Indian Evidense Ast, 1872, Ex- 
irinsis evidence was, therefore, rightly admit* 
ted and need for (he purpose of eolviDg the 
question whether by the deeeription of the 
property taken as a whole the intention was 
to convey the larger house in its entirely or 
only a portion cf it. "The prinaiple that 
when an instrument sentains an ambiguity 
evidence of user under it may he given in 
order to show the seme in wbish the parties 
need the language employed, applies to a 
modern as well as to on ansient instrument, 
and where the ambiguity is patent ae well as 


where it is latent. Where, therefore, in a 
land-certificate issued by the Crown in 1899 
there is a varianse between the stated acreage 
and the area as deesribed by physical 
boundaries (namely, one mile aloDg a river 
to a width of a quarter of a mile therefrom), 
evideroe can he given of user inconsistent 
with the area intended fceing that included in 
the boundaries, eo as to establieh that that 
description is a falta demonrtiatio .” 
[Watcham v. Attorney-General of the East 
Africa Protectorate (5)J. Lord Sugden in the 
oft-quoted passage in Attorney General v. 
Drummond (8) eaid: "Tell me wbat you have 
done under susb a deed and I will tell yea 
what that deed means" In Woterpork v, 
Fennell (9) Lcrd Cranworth states the 
rule cf law thus ;—“it is sertain that where 
parsels are desoribed in old documents by 
words of a general nature, or of doubtful 
import, we may, indeed we must, recur to 
usage to show what they comprehend. 

Reliance was, therefore, rightly placed by 
the lower Appellate Court upon the following 
fasts established by extrinsic evidence in 
somiug to the finding already quoted :— 

(1) Qidir Bakeb, the plaintiff’s immediate 
predecessor-in-interest, did not in bis mort* 
gage suit claim the properties Dl, D2, and 
a large part of D3 all coloured green on 
Exhibit Q. 

(2) Khurshed Kbanam, the original 
vendor, continued to live in tbe residential 
bouce Dl, D2, and D3 even after tbe execu¬ 
tion of tbe deed of January 9, 1900. 

(:i) The lady subsequently, after an 
intervalcf about ten years, sold these portioca 
to Ahmadi Kbanam, defendant No, 2, 

The finding of the lower Appellate Court 
is consequently Dot vitiated by any error 
of law or rule of procedure. The appeal, 
therefore, fails and is dismissed with costs. 

z. K. 


Appeal ditmiued. 


(8) (1842) 1 Dr. £ War. 853 at p. 363. 

(9) (1859) 7 H. L. 0. 650 at p, 680; 6 Jur 
113G| 7 W. B. 684; 116 B. B, 317; 11 E. B, 259, 


(»• 8 ) 


(0) (1849) 4 Ex. 591 atp. 604; 19 L.J. Ex. 278, 14 
80 R ' R| 703 ‘ 161 K R* 1360. 
p ( f 7 i ( K°> l , B * 4 G - 604 l 188 B- *74; 1 Scott N. 
R y 67 °i (K 8.) 0. p. 29 S; 4 Jur. C07, 56 B- B, 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 2269 of 1917. 

October 23, 1921. 

Fretent: —Mr. Justise Abdol Raoof and 
Mr. Jnatiae Oompbell. 

Seth FRAMJKE SHAPURJEE GANDHI 
— Plaintiff—Appillant 

versuf 

Musammat KARM DEVI—DfiFiNDiNT— 
Respondent. 

Contract Act (IS o) 197 2J,t. 211 -Principal and 
agent—Liability of agent-Direction* of principal not 
carried out , 

Plaintiff appointed one A T . as his agent for the 
sale of cylinders or flasks of gas used for the manu¬ 
facture of aerated waters. Oue of the terms of 
the agency was that X. was to return the empty 
flasks to the plaintiff. After the death of X. 
plaintiff sued his representatives for an account 
of the agency. It was found that n certain num¬ 
ber of flasks had not been returned by X. and that 
they were still with customers to whom the gas 
had been sold: 

Held, that the plaintiff was entitled to a decree 
for the value of tho flasks against the estate of X. 
[|>. 417, col. 2.] 

Sesood appeal from a desrea of the 
Dietriet Judge, Lahore, dated the 23rd 
April 1917, varying that of the Subordi¬ 
nate Judge, Lahore, dated the lith Oitober 
1916. 

Lala Mali Sagir, R, S.,for tho Appellant. 

Mr. Manohar Lai, for the Respondent. 

JUDGMENT.—The airoumstanaes in whiah 
this eeaond appeal has been preferred are 
B9 follows. Seth Framjeo Shapurji Gandhi, 
the plaintiff appellant, was the agent at 
Lahore of the Paujab Sugar Works and 
Patent Uarbonia Aoid Company, Sujinpur, 
for the sale of oarbonia aoid gas used for 
the manufaiture of Aerated Waters. He 
appointed one Nathu Rim hie sub-agent 
at Rawalpindi to sell aylinders or disks 
of gae. The terms being that the plaintiff 
paid Nathu Rim Rs. 20 per mensem and 
defrayed the aotual expenses of sale, while 
Nathu Rim remitted the proseeds of sales 
|o the plaintiff and returned the empty 
flaeke. 

This arrangement, whiah i9 said to have 
eontinued Without dispute for several years, 
terminated on the 19th May 1911, when 
Nathu Ram seaared a direst ageoay from 
the sompaoy. 

Nathu Ram rendered asaounts to the 
plaintiff up to January 1911 whiah were 


aaeepted, and sent a further slatement of 
aoeoante from January to May 1911 whish 
wore alleged by the plaintiff to bo in. 
aomplete. Nathu Rim died in September 
1913 and his only eon Badri Das died six 
months later. 

On the 6th Oatober 1915 the plaintiff 
sued Muumm t Karm Devi, widow of 
Badri Dae, a9 heir of Nathu Ram, for 
rendition of aaoounts of the sob agenay and 
reaovery of eoeh eum as might be found 
due to him on the aaiounte beiDg taken. 
A preliminary deoree was passed on the 
13th Marsh 1916 direatiog aeeounts to be 
tekeD, end do appeal was filed against it. 

The Trial Court, then, by order dated 
22ud Marth 1916 appointed a CommirsioDer 
to examine thearoonnte ond report the result. 
Tho Commissioner reported (a) that 
Rs. 303-1 -9 were dne by the 6ub-agenoy 
to the plaintiff, being outstandings due to 
the sub-agensy from sustomers; (6) that 27 
empty gas flisks bad not been returned 
by the sub agenay and were of the value 
of Rs. 45 eaeb, and (c) that snb-agenay 
fees at Rs. 20 per mensem slaimed by the 
defendant for the period 1st June 1911 
and 30th November 1911 were not payable 


by the plaintiff. ;1 

The Commissioner reoommended in regard 
to the flsEks that the defendant should 
endeavour to reaover them from the 
austemers in whose hands they were said 
to be and should do so at the expense of 
the rlft'Dt'ff. aDd that if they were not 
reoovered the defendant should pay tbs 
plaintiff for them at the rate of Rs. 45 


per flask. 

The Subordinate Judge did not aoneider 
this proposal praatiaal and passed a dearee 
in favour of the plaintiff for Rs. c03*l-9 
plus Rs. 1,215 the prioe of the 27 flasks, 
Rs. 1,523 1-9 in all, leaving the parties to 

bear their own aosts. . . 

The defendant appealed. The District 
Judge affirmed all the findings of the First 
Ooart ou fasts, and upheld the dearee for 
payment of Rs. 308-1-9. He found how- 
ever, some diffiaulty in dealing wit a 
question of liability for the fluke, holding 
that both parties had been negligent, tbs 
plaintiff baaause he mast have known tnai 
there was a defiaienay and took n ° 8 
ko reaover the missing flisks un l 
rears after the death of Nathu fU*. 
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the defendant because the 6ub-agency, 
knowing in whose hands the missing flasks 
had been, made no effort to get them 
baik. The learned Distriot Judge considered, 
in the circumstances, that the qaeation 
must be dealt with equitably, and was of 
opinion that the defendant’s liability was 
lontluded by her furnishing the plaintiff 
with a list of the persons to whom the 
flasks had been supplied and by her giving 
him such aid in reeovering them as wae 
in her power. He deaided that tbe proper 
tourge was to set aside the desree for tbe 
lost of the flasks and to leave tbe plaintiff 
to resover them from the persona said to 
be in possession of them, allowing him 
subsequently to sue the defendant again 
if he failed to reiover them owing to tbe 
past negligense of tbe sub agensy or to 
wrong information being given of their 
whereabouts. 

Tbe First Court’s deiree aesordingly was 
reduced to one for R*. 308 1-9, end inci¬ 
dentally (tbe plaintiff consenting) was 
altered from a personal decree against tbe 
defendant to one against the estate of the 
deseaaed Nathu Ram in her hands. 

The plaintiff has appealed to this Couit 
asking for the desree of the First Court 
to be restored and attacking the lower 
Appellate Court's desieion regarding the 
flasks as wrong in law and equity, 

It seems to us that the appeal mast 
susieed, In bis original plaint the plaintiff 
asserted that the eub agency was under 
contract to return empty flasks to him at 
Lahore. The defendant admitted that the 
flasks were to be returned, but to be 
returned direct to Sujanpur. The First 
Court held, in accordance with tbe report 
of the Commissioner, that 27 flasks had 
not been returned to Sujanpur and that 
tbe plaintiff bad been charged for them 
Bt the rate of Re, 45 by the Company, hie 
principal. Thi« finding was not challenged 
in. appeal by the defendant and the learned 
District Judge has recorded that tbe facts 
reported by the Commissioner were acoepted 
as true by both parties. The defendant 
did not plead in the Trial Court that the 
flasks had been lost on account of inaction 
and negligence by tbe plaintiff, or that 
unsuccessful attempts bad been made by 
the sub-agensy to resover them. On the 
•ontrary she declared, Runtruly, that all 


bad been returned. Tbe defendant accepted 
the preliminary decree and tbe pleas cow 
put forward on her behalf that tbe plaintiff’s 
suit was long delayed are each as should 
have been raised L in appeal against that 
desree. 

Section 211 of the Contract Act lays 
dowu that an agent is bound to ccndnot 
the business of tbe principal according to 
the directions of the principal, and that 
when tbe agent acts otherwise, if any loo 
be sustained, he muet make it good to bis 
principal. 

In tbh case it is admitted (bat one of 
the directions of the principal, tbe plaintiff, 
was that empty flasks were to be returned 
and it is proved (hat 27 flasks were net 
returned by the tab agents, and that lc68 was 
sustained by tbe plaintiff of the 6nm of 
Re. 1,250, 

We do not think tba*, in the present 
circometanoei, when a deoree for aaoounta 
to be token has been passed with tho 
object of adjusting finally the claims of 
tbe parties against each other, that of the 
plaintiff regarding the lest flaeke is adequately 
met by a direction that he should go from 
Lahore to Rawalpindi, endeavour to recover 
the flasks for himself, and sue again if he 
is nnscce£8fnl. 


IT p ncco^v 
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decree of tbe lower Appellate Court, and 
restore that of tbe First Court with the 
modification that the desree shall not be 
personal against Uutammat Karm Devi. 
The plaintiff is granted a desree for 
Rs. 1,523-1 9 and his costs in this Coart 
and in the lower Appellate Court against 
the estate of the deceased Nathu Ram in 
the hands of Muiammat Karm Devi. We 
maintain the order of the learned Subordi- 

cate Judge that m his Court parties shall 
bear their own costs. 


Appeal accepted, 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Citil Appeal No. 6 of 1919. 

May IS. 1921. 

present Mr. Daniel?, J C. and 
Mr. Dalai, A. J. 0. 

Musammat UMME3ALMA, dead, and 
m HER pliCI Musammat UMMATDL 

ASKiRl AND OTHERS—P. AMT. Mi 
— Apfellants 
ttrtui 

Saiyid AMJAD HUSAIN and another— 
DEFENDANTS — Respondents 

Sail, delay in filing—Presumption. 

Procrastination is the usual habit of litigants, and 
in a case where the parties are closely related 
there must bo constant talk and hope of settlement 
with the inteiference of relations or neighbours, 
who would like to get credit if not money by 
taking sides. These are all circumstances which 
would lead to delav in tiling a suit, so that in such 
a case no inference ns to the weakness of the 
plaintiff's claim can be drawn from the fact that 
the suit is brought just within the period of 
limitation, [p. 461, col 1] 

Appeal from a decree of the Subordinate 
Judge, Rae Bareli, dated the 12th September 

1918. 

Mesere. Baider Husain, Watt Hasan and 
Kalbe Abbas, for the Appellants. 

Mr. if. T Ycsim, for the Respondents. 


JUDGMENT.— Musammat Ummesalma 
alias Agbai Begaro, a Sbla widow, was the 
original plaintiff who stud the heirs of her 
husband Arrjad Hu?a''n and Abbas Husain 
who are hie trothere for the recovery of her 
dower-debt out of the property of her 
de.eased hatband. Her smt was dismissed 
by the learned Subordinate Judge of Rae 
Bareli on the finding of one issue that 

the plaintiff had relinquished her dower-debt 
in favour of ber husband at the time of hie 
death The plaintiff died after her appeal 
was admitted by Ibis Court and the appel- 
l.nte who ere substituted in her place are 
ber parents and second husband. 

The story of relinquishment put forward 
by the defence was somewhat as follows 
The mother of the plaintiff (m this judgment 
the plaintiff will mean the original plaintiff) 
Musammat Umatul Askan alias Phulkhan 
^fJZdirg her eon-in law Akhtar Husain 
on the 8th of September 1914 while he had 
6D attack of cholera. She was also mother s 
6 ieitr of Akhtar Husain. When she saw 


that Akhtar Husain was sinking aba 
hurried from bis bouse to her own, wailiDg 
at her impending lose. The two houses 
appear to be about a hundred yards apart. 
Musammat Koeleu and Musammat Sbabzidi 
(D. We.Ncs.ll and 13l accompanied her from 
Akhtar Husain’s bouse to see that no harm 
may ccme to her while she was so distracted. 
On the way Saida Begem (D. W. No. 10) and 
her eon Asghar Husain (D.W. No. 8) hearing 
the news came out of the bouee and followed 
ont of sympathy. The five persons arrived 
at the bouse of Musammat Phulkhari where 
the plaintiff was and the women went inside 
the women’s apaitment while Asghar Husain 
stood outside in the entranoe of the room. 
The plaintiff hearing of the critical state 
of her husband expressed a desire to go aDd 
see him. The plaintiff was 1; years of age 
at the time aDd the wedding (nikah) had 
taken place two years earlier but the 
marriage had not been coneummated and 
she had not gone to ber husband's bouse. 
(rukhsati bad nottabeu place). Snob a desire 
could not be given effect to acoordiDg to the 
uenal practice among tho families of Saiyade 
to which the parties belong, eo the moibet 
considered it advisable to take the opinion of 
some male members of the family. It 
appears that the girl’s father was absent 
from home. The mother desired that NaDnbe 
and Iltafat Husain(D. Ws. Ncb. land 7) may 
be eent for and Saida Begam same out and 
told her son Asghar Husain to fetch the 
two men. When Nannbe and Iltafat 
Husain arrived the girl again expreesed 
her desire to go and tee' her husband and 
added that she wished to relinquish her 
dower in his presence. Nannbe expreteed 
his opinion that a nikahi girl before her 
rukhsati bad taken place could not go to bet 
husband and suggested that the relinquish¬ 
ment may be made there at the time. 
Some witnesses add a touch of colour here 
that Nannbe first said that the nikah 
between the plaintiff and Akhtar Husain was 
invalid becaueo they bad sucked the milk of 
the same woman and that, therefore.no dower 
existed which need be relinquished. The 
woman thereupon reproved Nannbe for 
alluding to this fact when the girl was m 
distress. NaDnbe then suggested that the 
relinquishment may be made at the girl s 
house. The girl thereupon made the relin- 
quiohment using the terms proper to the 
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oicacion that she and her God there and 
then relinquished the dower eo that her 
bueband may be freed from its harden in 
the presence of God and that her mother 
may convey this message to the dying 
husband, Musammat Said-nn-nisa (D. W. 
No. 14) was present at the time in the 
plaintiff's house, having gone there to eondole 
with the plaintiff. The female witnesses 
who are alleged to be present in the bonee 
stated that after this relinquishment Phul- 
khari broke her own glass baogles and 
those of her daughter. Pbnlkhari after 
this returned to the bonee of Akhtar Hasain 
accompanied by all the women and men 
mentioned above with the exception of her 
daughter and, at the. death* bed of Akhtar 
Hasain, informed him of the relinquishment 
by her daaghter. On the way also ehe had 
cried out for general information that her 
daughter had relinquished her dower-debt. 
Ooe man, Mohammad Nabi, (D, W. No. 2) 
and six women, Kbair-un-nisa, Asmat on-nisa, 
Bani Bibi, Kbairat Fatima Haidri Begam 
and Umat.ul.rsz*, (D. Ws. Noe. 15 to 20) 
Beeing Pbnlkhari crying on the road as 
she passed by accompanied ber on her 
return to Akhtar Husain's house and there 
hsard her communicating to her son in law 
tW fast of relinquishment of the dower-debt 
by her daaghter. The female witnesses 
(D.Ws. Noi. 15 to 20) farther stated that 
the plaintiff herself confirmed this fact of 
. relinquishment when they went to her 
house on a visit of condolence on the 
, third day ceremony of her husband^ 
death. All the female witnesses were 
examined on commission and not in presence 
of the Court. 

The defence story is supported by a large 

.number of witnesses, but it does not appear 
* I 0 09 j 0 P r °b*ble under the circumstances 
desoribad^ by the witnessss. Musammat 
rhulkhart stated that she remained with 
her son in law for two days and two nights 
from the commencement of the attaok of 
cholera until after his death. It is probable 
that she may not bs telling the truth 
and may have paid several visits to her 
hsase to look after her children, one of 
•whom was only a year old at the time. She 

i S* a 1 , ? ,a9hood ahe represent. 

#ii h i e ' Wft3 w*»g wi‘.h 

.•fever °n that day. The plaintiff who was 
«ui'Dei .during praseiioji two daya 

89 


made do mention of aoy such illness. At 
the same time, it does not appear probable 
that Musammat Phulkbari should leave the 
eida of her nephew and eon-in-law a* the 
tima when he was known to bs sinking. 
This difficulty appears to have been appreciat¬ 
ed by tho defence and so a suggestion was put 
forward that she went home in order to 
break the glass bangles on ber daughter’s 
arms. It is a custom among all the Indian 
•ommunitiee to break the glass bangles on 
the arm9 of a woman immediately after her 
husband’s death; bat this is not done, as is 
proved act of the months of the defence 
witnesses themselves, before the husband has 
a.tually expired. In fast, sash an ait done 
while the husband is in a critical londition 
would bs taken as a bad omen likely to 
hasten the death of the husband. JfuiammM 
Saida Begam (D. W. No. 10) definitely stated 
that baogles are never broken before the 
death of a husband. This statement is 
definite enough and reference need not be 
given to the statements of other female 
witnesses on the subject. Anording to 
Nannbe, when he reaihed the plaintiff’s house 
and was told of her intention to relinquish 
the dower, be told her that Akhtar Husain 
•ould not be regarded as her husband 
beiause the marriage had turned oat to ba 
invalid and there was, in consequence, no 
neiessity to give np the claim for dower. 
Asghar Husain (D. W, No. 8) stated that on 
hearing this nnkind remark of Nannbe the 
women in the house cried out, as they 
naturally would, that it-was not the time 
to call into question the validity of the 
marriage. Yet Musammat Saida Bsgam 
(D. W. No. 10), Musammat Koelen (D. W-. 
No. 11), Afuiummat Shabzadi (D. W. No. 13) 
and Musammat Said-un-Nisa (D. W. 
No. 14) make no mention of such an incident. 
Musammot Pbnlkhari was about 55 years of 
age at the time and was not so old-that ehe 
could go out openly into the etreet weeping 
and wailing so as to attrait-the attention 
of the neighbours. It is admitted that ehe 
belonged to a class of Muhammadans among 
whom the parda is strietly observed. 

It appears to be the praotioa among the 
Saiyads of the loiality in which the parties 
reside for a wife or a widow to relinquish 
her dower debt. Tide practice, however, is 
not invariable as may be gathered from 
•artam instances of the payment of dower* 
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debt. The defendants paid a portion of 
their step mother's dower debt (document 
Exhibit 109). The plaintiff’s witnesses 
have deposed to one suit being brcnght by 
a widow named Muiammat Jwala Bibi. In 
the preeent case there is great likelihood 
of the pratiie having bean broken besanse 
the plaintiff had not assooiated with her 
bucbcnd and for two y6ar9 after her marriage 
she was kept away from the eoiiety of her 
husband though of an age to go to her 
husband’s house. She rightly expressed her 
feelings in the lower Court when she stated 
that though she felt a shook on hearing of her 
husband’s death she bad no great affeation 
for him. It is highly improbable that a 
girl in that state of feelings towards her 
husband would, of her own motion, think 
of relinquishing her dower debt without 
any suggestion proeeeding from her parents 
or other elderly members of her family. 
Another improbability ip, that the girl is said 
to have relinquished her dower in the 
presence of the relations of her husband when, 
among fcaiyad families to whioh the parties 
belong, a married girl whore rukhicti has 
not taken plaoe does not appear or epeak 
in the presense of her husband’s 
relations. Most of the witnesses to the 
relinquishment were relations of the girl’s 
husband before whom she would not appear 
or speak. 

Most of the defense witnesses are olosely 
related to the defendants, Nannbe’s niese 
is married to the defendant Amjad Husain 
and Muhammad Nabi's niece to the defend* 
ant Abbas Husain. The nieoa of the witness 
Iltafat Husain is married to the witness 
Nannbe and his son worked as the defend* 
ants’ attorney for the purposes of this 
suit in the lower Court. Witness A6gbar 
Husain is a son of witness Saida Bsgam 
whose niece is married to the defendant 
Amjad Husain. Mutammat Koelen is mother- 
in law of the defendant Amjad Husain. 
Mutammat Said-un-niea is the wife of 
the witness Nannhe, Mutammat Asmat* 
nn nisa is wife of the witness Iltafat 
Husain and Mutammat Khairat Fatima is 
mother-in-law of the defendant Abbas 
Husain. It was pointed out by the defend* 
ante-respondents' Counsel that Nannhe and 
Iltafat Husain were also related to the 
plaintiff but Nannhe's strong bias in favour 
pf the defence inj the witness-box has been 


noted by the lower Court, and a son of 
Iltafat Husain has been running this oase 
on behalf of the defendants. It is dear, 
therefore, that these men would favour 
the defendants aDd not the plaintiff. 

The principal witoess lor the defence, 
Nannhe, haB been proved to be an unprin¬ 
cipled person. On the 2lst of June 1917 
he wrote to tie plaintiff’s fatbar Ansar 
Husain recommending that be should sue 
the defendants at an early date cn bis 
daughter’s behalf for the recovery of bar 
dower-debt. It is obvious that this man 
would take the side tf the party which 
paid him best, and that no reliance could 
bo placed on his testimony. When it 
suits his purpose he has no hesitation in 
telling lies to defraud his creditors. In 
tbe preeent case be ba9 stated (bat (be 
amount of bis wife’s dower was fixed at 
Re. 125 while, during insolvency proceed¬ 
ings relating to his estate, be deposed on oath 
that his wife’s dower was Rs. 70.009 and two 
gold n,ohurs and that be bad gifted bis 
entire property to her in satisfaction of 
tbe dower-debt (copy of statement Exhibit 
2). Several defense witnesses bave told 
falsehoods to serve tbe purpose of tbe de¬ 
fence. One Saiyad Haider Mehdi, a res¬ 
pectable Pleader of the Allahabad High 
Court, deposed that be acted as tbe plaint¬ 
iff's Vakil at tbe time of her marriage 
with Akhtar Hurain. The lower Court 
has believed this witness. Nannbe (D. W. 
No. 1) Mohammad Nabi (D. W. No. 2) and 
seveial defence witneEees deny tbe presence 
of Haider Mebdi at tbe time of tbe marriage. 
The defence witnetees have chown their 
readicees to make ary fairs itatemente to 
long as it would kelp tbe caee of tbe 
defence. To give an instance, Mutammat Saida 
Begem slated that she did not attend the mar* 
riage of tbe plaintiff with Akhtar Buraia 
though she is a woman of the Saiyad family 
of the tame village and related to tbe plaintiff c 
deceased husband. We believe that she 
made such a statement to avoid being 
questioned why sbe did not object to the 
morriage at tbe time when sbe alleges 
that she bad known of tbe plaintiff and 
Akhtar Husain having sucked tbe milk of 
the same woman at one time, A perusal 
of tbe statements of tbe defence witnesses 
has left on our minds an impression of 
careful tutoring wherein every contingency 
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ha3 beau provided for. Under tha wrong 
imorasiiao that the ooznmunicition o? bar 
ralioqa'sbmeut to tha woraan’d huabind 
before death is Decenary to validate the 
rennniiatioD, a pathetic story is told of 
how Akhtar Husain at the point of death 
opened bis eyes to listen to hie mother- 
in-law's words by whieh he was relieved 
of the load of the dower.debt, how he wept 
tears of relief and expired in that happy 
•ondition. The female witnesses (D. Wp, 
Nos. 15 to 20) who heard of the relinquish, 
msnt from Mutammal Phnlkhari go further 
and depose to the ratification of that 
relinquishment by the plaintiff herself at 
the time of the third day eeremony after 
death. 

The euit was brought just within the 
period of limitation, Akhtar Hastain having 
died on the 8th of Septembsr 1914 and 
the suit having been filed on the 4th of 
August 1917. The learned Subordinate 
Jadge was of opinion that this delay 
indicated that the plaintiff had fallen a pray 
to eertain gamblers in litigation, meaning 
thereby her present husband and bis father, 
Proiraetination, however, is the usual habit 
of litigants, and in a ease like the present, 
where the parties are elosely related, there 
must be oonetant talk and hope of settle¬ 
ment with the interfereme of relatione or 
neighbours like Nannhe who wonld like 
to get credit, if not money, by taking sides, 
These are all eironmstaneee which would lead 
to delay in Sling a suit, so it canDot be urged 
that the fait of relinqnishment can be the 
only possible inference of delay, 

Whatever may be the value of the 
evidence predated on behalf of the plaintiff, 
we are of opinion that the defense evidence, 
though large in volume, is nntmstworthy 
and hold that the alleged relinquishment 
of the dower debt by the plaintiff it not 
proved. We set aside the deoree of the 
lower Court and remit the euit to it under 
Order XLI, rule 23, for trial of the remaining 
issues and for desieion, Costs here and 
hitherto shall abide tbe result. 

z. K. 

Appeal allotted. 


PRIVY COUNCIL. 

Ajpbal from the Madbas High Coost. 

Joly 18,1921. 

Present Viscount Cave, Lord Shaw and 
Mr. Ameer Ali. 

KUTHALI MOOTHAVAR— Puhtiff— 
Appbliart 
versus 

PERINGATI KUNHARANKUTTY- 

DeFEMDlHT—BlUOSDBHT. 

Adverse possession, nature oj — Onus of proof. 

In order to defeat a suit for possession of immoVfi. 
ablo property by the plea of adverse possession, 
such possession must be adequate in continuity, 
in publicity aud in extent, to show that it is 
possession adverse to the competitor. But the onus 
of establishing adequacy, continuity and exclu¬ 
siveness is upon the adverse possessor. When the 
holder of title proves that he, too, has been exer¬ 
cising during the currency of his title various acts 
of possession, then the qaality of these acts, even 
although they might have failed to constitute 
adverse possession as against another, may be 
abundantly sutiicient to destroy that adequacy and 
interrupt that exclusiveness aud continuity which 
is demanded from auy person challenging by 
possession the title which he holds, [p, 454, col. 2: i>. 
455.COU.] ' 

Appeal from a judgment and 
decree of the Madras, High Court, dated the 
3rd December 1917, so far as it reversed a 
deoree of the Subordinate Judge, Tellieherry. 

Messrs. DeOruyther, K. 0., Kenworthy Broun 
and Palat, for tbe Appellant. 

The Hon'ble Sir IF. Finlay, K. 0., and 
Narasimham, for the Respondent. 

JUDGMENT. 

Lord Shaw,— This is an appeal from a 
deiree, dated December 3, 1917, of the 
High Court of Judicature at Madras, which 
allowed in part an appeal from a decree, dated 
Marsh 20, 1916, of the Court of the Tempo- 
rary Subordinate Judge of Tellioherry. The 
suit was brought by the present appellant 
to establish hie title to thirty-fonr hills 
in the North Malabar District. The decree 
of the Subordinate Judge was in favour 
of the respondent with regard to tea of 
tbe hills, comprising, roughly stated, the 
north and north-east portion of the aroun 
of thirty-four. No question is raised in 
this appeal with regard to those ten hills 
it being conceded that tbe defendant has 
a title thereto. 


The still outstanding isbuo between the 
part.ee, however, is as to the remaining 
group of hille, twenty-four in Dumber 


<52 


INDIAN UA8ES. 


EDTBALI KOGTHAVAR V. PERI KG ATI KDNHAIAHKDTTT, 


[1922 


whiah may bo said in general (erms to 
form tbe tontktrn half cf tbe entire group 
which was originally in soil ard to be boonded 
on the south by the Percvanna river. 
With regard to thcee twenty four bille, the 
deeree cf the Subordinate Judge was in 
favour of the plaintiff, while the judgment 
of the High Coort favoured tbe defendant. 
The plaintiff has appealed to this Board. 

The appellant is the head or Karcavan 
of a Nayar Torwad or family, in Malabar, 
•ailed on the retord tbe Katt&li Nayar, 
The defendant in the euit was, and tbe 
respondent in tbe pretent appeal beiarre 
on hie death, tbe head or Karnavan cf a 
Moplah Tarwad in the same District. 
Shortly put, tbe question in the appeal if: 
Are tbe landa whieb are the subject of tbe 
appeal tbe property of tbe Kotbali, the 
appellant’s family, or of the Moplab, tbe 
reipoDdenl’e family Y 

Although the proceedings are voluminous, 
their Lordships desire to say at once that 
the appeal in their judgment must be 
settled by applying a well-known dootrine 
of law to the complex and 6omewbat oon- 
tradiotory mass of evidenoe as to tbe possea- 
lion of these hills. 

Both parties *laim them. Both parties 
claim to have possessed them. And upon 
a balame of the evidenoe it has been 
found by the High Court that tbe re¬ 
spondent’s possession upon the whole out¬ 
weighs that of the appellant, and that 
accordingly the respondent ia entitled to 
prevail. 

Upon this subject of possession much 
importanse attaches to the nature of the 
property itself. It is forest land—apparently 
very little of it oapable cf, or at leas*, 
up to the present, subjeot to, cultivation 
—and growing here and there stretches of 
limber. It is quite oloar that a property 
of this nature is far removed as a subject 
of dehnite possession from lands under 
•onticuous and p." rumen t cultivation, om- 
pactly situated and oapable of being ro- 
memberod with identification as tho lands 
held and occupied iu articulate plots or under 
leaS 08 • 

Their Lordships sympath'zo with the 
difficulties whiob confronted tbe Courts 
below, ae to the possession of tbe properly 
under’ appeal, and they agree with what 
j, apparently the view of both Courts that 


each possession has to be interpreted accord* 
iDg (o the fairest view of what the properly 
itself was oapable of in tbe way of 
possession and what, npon a broad . view, 
wonld be considered an adequate assertion 
of tic Is by sufficient cooopatioo. Along 
with this obzervation their Lordships desire 
further to remaik that they are not cerfain 
that they would have been prepared to 
reverse—although eo definite opinion is 
here given—tbe oontlasion reached by tbe 
High Coart had tbe ease before th6 Board 
been one merely of a qce9tion cf tbe balame 
of evidenoe as among rival possessors. 
How Debulous tbe situation in may be gathered 
from tbeee passages in tbe judgment of 
tbe High Court: 

‘From 1671, the evidenoe as to possession 
•onsists mainly cf oertain leases either for 
oottiog trees or of the usufruot generally of 
tbe hills, for Done of the parties seem to 
have directly exercised any definite aots 
of possession. Besides these leases, the 
evidenoe relates to what is called‘Panam 1 
or fugitive cultivation. Puuam cultivation 
is thu9 described in the Gazetteer of the 
Malabar District, Volume 1, paragraph 220: 
‘It is a most destructive form of cultiva- 
tior, with ru'nous effects upon forest growth, 
A patoh of forest is olearod and burnt, 
trees too big to be burnt being girdled and 
left to die. A crop of bill rice, mixed 
with which dboll, millet and plantains 
are often grown, is railed, and tbe ground 
is then left fallow for some years, tbe 
cultivator, generally bill mer, moving on 
to another patoh to repeat tbe process. 
As regards Punam cultivation, tbe evidence 
cn either side cannot be raid to be 
very satisfactory, and from tbe nature of 
tbe leases granted for oulting trees acts of 
possession of that character would not ty 
themselves be regarded as conclusive evi* 
dense in support cf the case of either 

party ” . -t 

Their Lordship3 accept the general des- 
cription of possession as hero given. 

Bat wbou tbe judgment proceeds: 

"Bat sash is the nature of thoevideccs 
of possession adduced in the oaee, and we 
have to find by comparison of Ibo evidence 
on both sides, judged in the light of pro¬ 
babilities, who in faot is shown to have 
been in possession of the property”, their 
Lordships oauuut apply tbe rale there Uta 
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down. For tbe Bsard i« of opinion thal in 
the eompetition of title to this groand tbe 
appellant definitely prevail?, and that any 
dostrine of balanse where original title 
was unknown, eannot apply to this ease. 
Upon that 6nbjeet the High Court ex¬ 
presses itself to tbe effeot that,— 

“it Ib not now possible, apart from these 
deereea (of 1861 nod 1867), to oome to aoy 
definite aonelusion on tbe merits of the elaim 
of either party so far as title is sonaerned.” 

It is thus neiessary to sonsider these 
deirees, for one or other of them has been 
treated by the parties as the foundation of 
their respeitive titles. 

In the year 1854 Kutti Posker, head of 
the Moplah family, brought a suit for 
dispossession of one Kunhassan from tbe 
lands, on the ground that a lease of tbe 
same for three years from the year 1839 
had expired. Kunhassan in defense stated, 
however, that the lande to whiih the suit 
referred were to a large extent over stated, 
and that id particular the hills, the pro. 
perty of whiah is now under appeal, were 
possessed by him under a right oonferred, 
not by the Moplab, but by the Knthali 
family. In these sirsunutanees. the then 
head of the Kuthalie, one Aahutan aliai 
Asbammadathil Nayar, was oonvened by 
a supplemental suit as defendant, He was 
at that time the head of the Kuthali 
family, but, for some reason not suffiaienlly 
explained, he did not defend the astion 
nor take aoy steps to proteat the Kuthali 
family interest 

The euit proaeeded for a period of about 
three years and was about to be brought 
to a elose by deoree, February 13, 1867, 

when another suit (Original Suit No. 11 
of 1867) was raieed by Nushiledathil 
Kmhnau alias Kuthali Ohathoth Nayar, 

It is Baid that this suit was brought only 
by a reversioner to the Kuthali rights 
and this is trus, but it must be noted! 
first, what was the reason for that Iitig». 
lion, and ecoind, what was thetrussssps 
of the suit. 

Ae to the reason, there can bs no doubt, 
it i« thus resited in the juigmsnt of 

‘‘Plaint resited that the two groups are 

f J„ pr ^ of tbs Sthanam of 

to 1° " bi#h P liin * ia ” entitled 

to suoseed on the death of first and third 


defendant; that first defendant, the present 
inanmbent of the above S;haDam, haying 
allowed third defendant to manage the 
ttthanam and tbe latter by his extrava* 
game diesipated the Stbanam property, 
plaintiff has already filed Suits Nos. 11/ 
and 120 of 1863 to remove them from 
the management of the Sthanam property; 
that the raid defendants have, therefore, 
•olladei with ssiond defendant and refused 
to adduse aoy proof in Suit No. 25 of 
1864 in sapport of the Sthanams’ right to 
the thirty-four hills whiah the seiond de* 
feodan f , has fraudulently insluded in the suit 
as portions of his two hills? that if first and 
third defendants, who possess only a life- 
interest in tbe Sthauam property, bs allowed 
to rain a portion of it by Deglesting ts 
defend the suit, a great injury will result 
to plaintiff’s right of reversion, and that 
be, therefore, prays that a deelaration pro¬ 
testing his right may be given under 
seafcion 15 of the Civil Proeedure Code.” 

If these fasts, the substanss of whish 
was held to be proved, are asaepted. it 
appears to be plain that the Courts were 
properly appealed to to prevent a deiree 
being granted against the Kuthali family 
to its prejudise by reason of neglest amount- 
mg to malfeasanos upon the part of its 
head, 

Upsn the seiond point, the eeope 
of tbe suit, there oan be no question. Its 
objest was to exilude intsr alia the lands 
wh.ah are the subjsst of this appsal 
from falling within the stops of the desrea 
iu the suit of 1854, by reason of this, that 
they belonged ts tbe Kuthalis, This was 
the true mue in the 1867 ease, and the last 
important point in regard to it is that 
the suit was fought out, aud fought out 
by the proper oontradiitcr?, t>;$, the 

The family C* 

sented by tha dafendants Nos. 4 and o 
»»*., Ibrayi anl Amauath. Po.ker, th<! 
hsad of the Moplahs, had just died, aud 
Ibray* and Amauath appeared in his 
stead and defended the 1817 suit, niio ! 
taming, io opposition to the plaintiff.’,, 

therein, that the lands in question wera in 
Moplah propsrfcy. 0 

irz 

1 “"' >»». w« 0 D a whi.h”'L°^ , iI 

dsall with, the queition of property ng ' 
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under appeal, but that it would be un- 
reasonable to endeavour to found rights 
uoder a decree of 1864 by ignoring the 
proceedings of 1867. In any view of the 
case, it must be admitted that the later 
proceedings were at least of an interpreta¬ 
tive character ; they were directed to the 
avoidance of mistake as to the ambit or 
scope of the 1864 litigation, and to igrore 
them, and to treat the 1867 proceedings either 
as if they had never been brought or were 
of no avail is, in their Lordships’ opinion, 
contrary to sound principle. The des¬ 
cription of the euit itself in the judg¬ 
ment of 1867 makes it dear that,— 

“This suit is brought to procure a 
decree declaring that two oherikkala 
(groups) coneisting of thirty four bills 
are not included within the boundaries 
of second defendant’s two bills called 
Pakkatb Yilliyari for which be has broogbt 
a Suit No. 25 of 1864 against third de¬ 
fendant and others and establishing plaintiff's 
reversionary right to those thirty-four bills 

valued at Bs. 1,500.” 

Poting all the proceedings, therefore, 
together, the question that remains for the 
Board on title is to see what is the scope 
of the judgment in the 1867 proceedings 
which were conducted between these rival 
families and in foro contention. 

Upon that subject the judgment in the 
Court of the Principal Sadder Amin of 
Tellicberry, November 4, 1868. is clear 
and is final. The learned Judge says 

* h "Unon a consideration of these ciionm- 
stances 1 am of opinion that the decree 
No. 25 of 1864 is not binding upon the 

Pl *‘Tbe next question," he adds, is ore 

cf boundaries." , 

Tbe learned Judge dii.oi.ei that, end, 

alter referring to the report of a Comm... 

eioner rrbo held a lo..l mveet.gat.or, he 

"’"Opon'tle above ground. I am of opinion 

that tbe middle stream in the Comm,.e.on.r e 

plan lepresent. tbe Alamb mer mentroned 
fn the defendant', do.nmente end tbet the 
twenty four bills .itnat.d on tbe eonthern 
Hnks of that river .onetitnte the Peon,hotter 
b * Pnr the foregoing reasons l 

S'SHl,. plaintiff (i.e.. the Kntheli 
fan'".') » '" litl8a ‘° ‘ t “ re,erS '°” 


first twenty-four hills which are proved 
to be the enm of Ku’bsli StbaDarn and 
reject his claim to the remaining bills 
(twenty 6ve to thirty four).” 

In tbe opinion of the Board it is thus 
definitely settled that the title to the 
twenty-four hills, tbe property of which 
is under appeal, is iu tbe Kutbali 
family. 

Their Lordehips thick that tbe High 
Court erred in not treating tbe ease from 
this point of view It is Dot a case of 
doubtful titlp, but of dear title. Had the 
High Court been of the opinion that tbe 
title of the appellant was dear, it is very 
probable that they wonld have reached 
the result on a review of tbe evideDee sod 
of the law about to be stated, that no 
contrary right to these properties has been 
acquired by the Moplah family by reason 
of possession. Tbe rule stated by this 
Board in Radhamoni Debt v. Collector of 
Khulna (1) seems to be very applicable 
to tbe present case. It is as follows:— 

“it is necessary to remember that tbe 
onus is on the appellant, and that what 
she has to make out is possession adverse 
to the competitor. That persons deriving 
from her any right they had have done 
acts of possession during the 
twelve years in controversy may be conceded 
and ic indeed evidenced by the 
dispute which erded in tbe Magistrate's 
order of 1885. But tbe possession required 
must be adequate id continuity, in pub¬ 
licity, at d id extent, to shew that it is 
possession adverse to the competitor. 
Tbe appellant does not present a oaee tf 
possession for tbe twelve years in dispute 
which has all or aoy of these qualities. Tbe 
best attested oases of possession do net 
cover tbe whole period, and apply to small 

portions of tbe ground.” 

Tbe Board thinks that tbe learned 
Temporary Subordinate Judge of Tellicberry 
approached tbe case correctly from this 
point of view, and so approaching it the 
Board, after full consideration, accepts bis 
analysis of tbe evidence and is of opinion 
that possession upon tbe part of tbe respond- 
ent of these hills has not been adequate 
"in continuity, in publicity, and in extent eo 

m 27 0 943 (P. C.h 27 I. A. 136; 4 0. W N f>97 
2 Bon.fl/.R.692j 7. Sar. P. C. J. 714,14 Ind. Deo 

(n, 8 ) 617. 
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as to "ibow that it ia possession adverse to 
the competitor,” That eompetitor is the 
appellant, and the foundation of his title 
is the judgment of 1568 wbioh has jaet 
been sited. 

Their Lordships sannot part with the ease 
without referring to, and following the doatrice 
of onus ptobanii in sush eases, as laid down 
by this Board in Secretary of St'»t$ for 
Mil v. Ohelikani Rami Rao (2). 
Standing a title in ^ “A,* 1 the alleged 
adverse possession of ' B,” most have all 
tbs qualities of adequacy, aontiouity and 
ez.lnsiveness whi.b should qaalify su.h 
adverse posseseion. Bat the onoa of establish¬ 
ing: these things ia npon the adverse 
poeieasor. Aaaordingly, when the bolder of 
title proves, as in their Lordships’ view 
be does with some fullneis prove in the 
present .see, that he, too, baa been ezero : a. 
ing daring the earrensy of his title varioas 
a.ts of possession, then the quality of these 
a*te, even although they might have failed 
to lonstitute adverse poises,ion as against 
another, may he abundantly euffijient to 
destory that adequasy and interrupt that 
ezalusiveness and aontiDuity wbiah i* demand¬ 
ed from any person challenging by possesion 
the title wbiah be bolds. 

Their Lordship, will humbly advise His 
Majesty that the appeal be allowed, the 
dearee of the High Court set aside with 
aoets, and the dearee of the Subordinate 
Court restored. The respondent will pay 
the eosts of the appeal. 

^ c -*- Appeal allowed. 

Solicitors for the Appellant.—Messrs. 
Ohapman Walker BDd 8hephard. 

Solicitor for the R>,pondent.—Mr. Douglai 
Grant. 


, ( 2 > 86 ^ c aa.902i S9 M. 617 (P. C.) ; 43 I. 
m I 8l M.L. J .82. i 20 0.W.N. 1311,(1916)2 
"I* 2 ** 14 A. L. J. 1114, 20 U. L. T. 436, 4 L. 
488, 18 Bora. L. B. 1007, 26 C. L. J. 69. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Sscokd Civil AppialNo. 151 of 1921. 
July 13, 192 1 . 

Prrient, Syed Wazir Hasan, A J. 0. 

BAHeDUR SINGH and otbir,—Plaishff8 

—Appellarts 


versut 

N. S. SULTAN HUSAIN KHAN 

«£? 2 T **" D*HCND»KT,-Rg*.pnilPtNT8. 

Ctvtl Procedure Code (Act V of 1908.', 0. II, r, 2 


Hindu Laxo—Alienation* by widow —Revert toner, 
separate suit by—Cause of action , 

The estate of a Hindu widow is not a life-estate. 
She is a proprietor of the estate with a right of 
alienation subject to certain qualifications. Each 
alienation by the widow in the exeroiee of that 
right most be judged by the circumstances ia 
which it is made, [p. *67, col. 2 ] 

An alienation by a Hindu widow of her estate or 
a portion of the estate is not void ab initio but is 
only voidable if it transgresses the limitations im¬ 
posed by the Hindu Law on the power of alienation. 
The death of the alienor does not necessarily render 
the alienation inoperative. The death of the alienor 
widow only enlarges the reversioner's right of barely 
challenging the alienation into a right of entering 
into possession of the property covered by the 
particular alienation. His right to challenge the 
validity of the alienation is, therefore, a permanent 
factor of his title to the property which developes 
from a bare spes tuccessionis into a vested interest 
as an effeofc caused by tho death of the widow. 
Further, as the validity or otherwise of each aliena¬ 
tion depends upon the circumstances in which it 
is made and, as these ciroumstances vary with 
each alienation, it follows that tho reversioner’s 
right to challenge the validity of one alienation is 
different from his right of impeaching the validity 
of a separate and independent alienation though 
both the rights may arise out of the one and the 
same title. Again, he has a right of election; he 
may ohoose to challenge one alienation and assent 
to another, or he may challenge both or assent to 
both. He may exercise his right of election ia 
regard to one alienation at one time and in regard 
to anothor alienation at another time, [p. 457, col. 

2; p 45S, col. 1.] 

Therefore, a reversioner has a separate cause of 
action in rospeofc of each alienation mado by the 
widow, and a suit to recover property comprised 
in one alionation is not barred by Order II rule 2 
of the Civil Procedure Code by reason of a prior 
suit for the recovery of property comprised iu 
another alienation, [p. 460, ool, 1.] 

Appeal from a deiree of the Subordinate 
Judge, Unao, dated the 20th April 1921, 
aonSrming that of the Mnnsif, South 
Unao, dated the 23rd De,ember 1920. 

Mr. St. S. Thompton, for the Appellants. 
Mr. Zahut Ahmad , for Respondents Nos. 1 
to 5. 

JUDGMENT,—This is a sesond appeal 
from the dearee of the Subordinate Jadge 
of Unao dated the 20th of April 1921, 
affirming the dearee of the Mnnsif (South), 
Unao, dated the 23rd of Daaember 1920, by 
wbiah the plaintiffs appellants’ suit was 
dismissed. 

One Iahri Singh was the owner of some 
property, inelnding the property in enit, 
whiah is a speaifio plot No. 2691, measur¬ 
ing 2 bighai and 3 bieioae, sitnate in 
village Dih, Pargana lladha, Distrist Unao. 
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Isbri Singh died sometime iD 1S05 and 
was suoceeded by bis widow, Musammat 
Gandab, who admittedly took a Hinda 
female’s estate in the inheritante of her 
husband. 

Musammat Gandab effected several aliena¬ 
tions by way of sale in respect of her bus- 
band’s property in favour of the defendants- 
respondents’ anoestor, Nawab Mozvffar 
Husain Khan, The ohronology of the sale- 
deeds is as follows:— 

1. 31st Ostober 1905. 

2. 1st February 1903. 

3. 12th August 1907. 

4. 2nd Ostober 1907 (Exhibit 1 ) 

5. 16th August 1909. 

6. 13th August 1910. 

Muiammat Gandab died about 8 years 
ago. The plaintiffs appellants and the defend¬ 
ant No. 2, Jawahir Singb, are admittedly the 
reversioners entitled to susseed to the inherit* 
ante of Isbri Singh on the death of his widow, 
Muiammat Gandab. 

On the 5th of August 1912 the appellants 
commenced an astion in the Court of the 
Subordinate Judge of Unao against Nawab 
Muzaffar Husain Khan by which they 
challenged the propriety of the alienations 
above-mentioned exsept the sale of tbe2ad 
Ostober 1907 wbioh they omitted to inslude 
in their slaim. Tte lands sovered by the 
five sales were specifically mentioned in 
paragraph 2 of the plaint of that 6nit and 
at the foot of the same plaint were set 
out the five eale-deeds with referenie to 
their dates. The substantial relief prayed 
for was the possession of jibs of those 
lands, the remaining jth being owned by 
Jawahir Singh who oosupied the same posi¬ 
tion in the array of parties of that suit as he 
does in the present suit (Exhibit A-l). The 
tlaim was desreed on tte 2oth of February 
1913 (Exhibit 3). 

On the 7th August 1920 the plaintiffs- 
appellants instituted the present suit, out 
of wbish Ibis appeal arise?, against the 
same Nawab Muzaffar Husain Kban who 
baa sinse died and is now represented ty 
bis heirp, the respondents. By this euit 
the alienation of the 2nd October 1907 is 
challenged and possession is sought of i cbe of 
the plot No. 2691 which is the only properly 
conveyed by the sale deed of that date. 
The main plea set np in defense with 
■whish alone I am concerned in this appeal 
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is the bar pnssribed by Order II, rule 2. 
of the Cede of Civil Presedure (Aet V of 
If05). It is founded on the previous 
litigation to wbioh referenoe has already 
been made. The plea has been aooepted 
by both the Courts below as effective and 
the plaintiffs’ suit has consequently been 
dismisred ; hence (his 6econd appeal. 

The sole question for determination is, 
whether or cot the present euit is barred 
by the provisions of Order 11, rule 2. The 
answer to this question depends upon the 
answer to a further and single question, 
whether the asuso of action of the present 
suit is the same as the cause of action of 
the previous euit ? 

Now, Order II provides rules the 
function of which is to regulate the frame 
cf 6uit, and the object which the parti- 
cular rule 2 is intended to serve is stated 
by tbe Legislature itself in rule 1, which 
runs thus: "Every suit shall as far a practi¬ 
cable be framed so es to afford ground for 
final decision upon the subjects in dispute and 
to prevent further litigation concerning 
them.” Therefore, tbe inquiry whether the 
bar prescribed by rule 2, sub rule (2), is ap¬ 
plicable or not is necessarily influenced by 
tbe consideration of tbe obligation of 
complying with the avowed object of the 
Legislature. Tbe principle under lying these 
provisions of law is the same as is express¬ 
ed by tbe maxim, nemo debt lit tezari 
pro una 1 t eaiem cauia, The same principle 
is equally tte basis of the rule of ret 
judiccta supported by another maxim found¬ 
ed on public policy, Interest reipublicie ut 
n't /inti litium-, Lockycr v. Ferryman (1) 
Bearing these general principles in mind, 
I tow proceed to examine what constitutes 
the cause of action in a suit of tbe nature 
of the present euit. 

The first step in the process is to de¬ 
termine the exact and legal characteristics 
of tbe estate of a Hindu widow, in re 
laticn to her powers of alienation and the 
right of reversioner arising therefrom. 
Tbe estate cf a Hindu widow is not a 
life estate and it is an error to suppose, 
as seems to have been done in this case, 
that all alienations effected by her auto¬ 
matically exhaust themselves by tbe deter- 

(1) (1877) 2 App Cas. 519; 4 Rettie 32. 
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ruination of her life as would generally 

be the laie in respect of transfers made 

by a life tenant. In the case of 

Qoluckmoney Vabee v. Diggumber Day (2) 

Peel, Chief Jnstiae, observed as folio m 

"it was eontended by Mr. Tbeobold, 

that the estate of a flindn widow, when 

ehe takes as heir, is a life estate,...There 

is always danger of error in proaeedings 

upon rnleB or terms of one bcdy of law, whilst 

applying a different law. If by life estate is 

meant aD estate of the same nature, and in* 

volving the same eonseqnenees, as the life 

estate known to the English Law, then it is deer 

that the estate of a Hindu widow, taking as 

heir, is not that estate, and differs importantly 

from it." In the ease of Sreemutty JaJo . 

money Dabie v. 8arodaproiono Mookerjee (3), 

Oolvile, 0. J., said;—"The estate of a Hindn 

widow ib very different from a mere life 

estate." Sir Lawrence Peel says: 

The estate thongh sometimes so expressed 

to be, iB not an estate for life; when a 

widow alienates, she does so by virtue of her 

interest, not of a power, and she passet the 

abiolute interest, which the could not do if 

the had but a Itfe eitaie." In the same jndg> 

ment the learned Chief Jnstiae refers to 

the ease of Ooitinaul Bytick v. Ratrootocndty 

Douee (4) deeided by the Privy Oonneil, 

and says, that it "establishes that the 

eitate of a Hindo widow ie something 

higher than a life estate; that it entitles 

her to the possession of the property with- 

ont restriction, and that ehe has a qnali* 

God power of disposition in it the limits 

of which it is diffienlt, if not impossible. 

exactly to define further than by sayirg 

that the propriety of any partianlar ex- 

ersise of that power muit depend on the 

•ueametan.es in which it is made, and 

must be .(insistent with the general prin. 

•! pIeB „ of “ ,ndn regarding en.h disposi- 
turns. i n the abov8 qaota|iona th0 

‘tal'.s are mine. In the well-known case 
of Collector of Matulipotam y Cavaly 
Vencata Narrainopah (5), Lord Jneti.e Tar- 
ner observed:- It is alcar that nnderthe 
Hindu Law the widow, thongh she takes 


(si i a Sn ep *J$ 8 Ind * Deo - '•) M2- 
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as heir, takes a special and qualified estate. 
Compared with aoy estate that passes 
under the English Law by inheritance, it 
is an anomalous estate. It ie a qualified 
proprietorship and it ic only by the prin¬ 
ciples of Hindu Law that the extent and 
nature of the qnalifieation can be deter¬ 
mined." These authorities, therefore, estab¬ 
lish the following conclusions:— 

(1) The estate of a Hindu widow is • 
not a life estate. 

(2) She is a proprietor of the estate 
with a right of alienation subject to aer* 
tain qualifications. 

(3) Each alienation by the widow in 
the exercise of that right must be judged 
by tbe circumstances in which it is made. 

These propositions have recently been 
affirmed by the Privy Council in two cases to 
which reference will be made hereafler, 
As a logical corollary to the above pro¬ 
positions follows the proposition that an 
alienation by a Hindu widow of the estate, 
or a portion of tbe estate, is not void 
ab initio but is only voidable if it trans* 
greeseB tbe limitations imposed by tbe 
Hindu Law on the power of alienation. 
It further follows that tbe death of the 
alienor dees not necessarily render (he 
alienation icopeiative. These logical deduo. 
tions were affirmed by the Privy Council 
in the ease of hiodhu Sudan Singh y. 
Bcoke (6). In delivering tbe judgment of 
the Judicial Committee in that case. Sir 
Richard Couch made the following 
observation:— In considering their effect it 
must be observed that the putni was not 
void; it was only voidable; the Raja might 
elect to assent to it and treat it as valid. 
Its validity depended upon tbe ciroum. 
stances in which it was made. The learned l 
J udges of the High Court appear to have 
faJlen into the error of treating the putni 

JJ 1 , li aJ »olute1y came to an end at 
tba death of tbe widow,” 

In the present case, therefore, (he death 
of Muwmmot Gundab created no alteration 

Lp \b‘ 8 v 1 ' h " a8t I Bri0tiM of the aliena. 
tions the validity of each of wbieh de- 

pended upon the circumstancee in which 
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the reversioner's right of barely challeng¬ 
ing the alienation into a right of entering 
into possession of the property covered by 
the particular alienation. His right to 
•ballenge the validity of the alienation is, 
therefore, a permanent faetor of his title 
to the property whieh developes from a 
bare ipei luccetiioni: into a vested interest 
as an effect eaused by the death of the widow. 
Farther, as the validity or otherwise of 
eaeh alienation depanda upon the siream- 
stano38 in whieh it was made and, as these 
•iroumstanees vary with eaeh alienation, it 
follows that the reversioner’a right to ehal- 
lange the validity of one alienation is 
different from his right of impeaching the 
validity of a separate and independent 
alienation though both the rights may arise 
out of the one and the same title. Again, 
he has a right of eleition; he may shooee 
to challenge one alienation and assent to 
another, or he may eballenge both or 
assent to both. He may exercise his right 
of eleotion in regard to odo alienation at 
one time and iD regard to another aliena¬ 
tion at another time Nothing is a sarer 
indioation of election than a eballenge by 
suit. The following observations of Lird 
Dsvey in the eape olBicy O'opal Mtierji 
v . bri^hr.a Mahuhi Vebi (0 are, in my 
lodgment, oonelusive on the point:— A 
HiDda widow is not a tenant for life, 
but is owner of her husband's property 
subjeet to oertain r.’etrieiions cn alienation 
and enbjeet to its devolving upon her 
husband’s beirs upon hc-r death. if at 
she may alienate it enbjeet to certain eon- 
ditione baing acmplied with Her alienation 
is not, therefore, absolutely void, but it is 
prmofocie voidable « the e] 6 .J.on of the 
reversionary heir. Be may tliok fit to 
8 ffirm it, or be may at bis pleasure treat it 
as a nullity without the intereventicn of ary 
Court, and he shows his election to do the 
latter by sommenoing an aotioo to recover 

possession of the property.” _ 

The next step is to determine wbat 
oauee of action means. In the ease of 

cook* v. out <«>. Brett, ,a,d 

11 'Oaaee of action* bas been held from the 

r /7^?4C 32P: lie. W. N. 424; 5 C. L. J. 334; 9 

L i 6(5; 2 M. L. T. 1 3; WlUlHi 4 

A ,e, ('S lap 1 107, «b:'i.C. P.98, 88 U T. 

82: 21 W. B. 334. 


earliest time to mean every fast whieh i* 
material to be proved to entitle the plaint* 
iff to eneieed—every faet whieh the de¬ 
fendant would have a right to traverse.’’ 
Lord Ejher, M. R., in his judgment in the 
ease of Read v. Brown (9) defined ‘oause 
of aetion’ in the following words:—‘‘every 
faet whieh it would be neseseary for the 
plaintiff to provp, if traversed, in order 
to support hie right to the judgment of 
the Court. It does not comprise every 
pieie of evidence whieh is Deeessary to 
prove sash fast, but every fast whieh 
is necessary to be proved.” The Master 
of Rolls farther explained the above de¬ 
finition in his judgment in the ease of 
Oof-urn v. OolUdge (10) and that explana¬ 
tion is spposite to the point under con¬ 
sideration. H 9 said:—' The words "if tra¬ 
versed’ were inserted to make it clear that 
the faets spoken of were those whieh the 
plaintiff most allege in his statement of 
claim, as it is now called, or bis declara¬ 
tion, as it used to be called.” This exposi- 
tion of the term 'eause of aetion’ makes 
it perfestly elear that it has no relation 
to defense. It primarily ineludes sush 
material faete which the plaintiffs must 
allege to show bis right to t e judgment 
of the Court in his favour. This i* sub¬ 
stantially the same as wbat Lord Wateon 
said in the ease of Chand Kour v. Partab 
Singh (II). He said:—‘ Now the eause of 
atiirn bae no reiai'on whatever to tbe 
defense whieh may be ret up by the defendant 
ror dees it depend upon the ebaraeter of 
the relief prayed for by tbe plaintiff. It 
refers entirely to the grounds set forth 
in tbe plaint as the saoee of aetioD; or, in 
other words, to the media upon whish tbe 
plaintiff asks the Court to arrive at a 
conclusion in bis favour. "See also 
Mahomed Riatat Ali v. Batn Banu (12) 
and Samtnathan Ohttty v. Palamappa 


9) (1889) 22 Q. B D. 126; 68 L. J. Q- B. 120; 60 
m 25 c4?n’ q'b 3 702; 66 L. J. Q. B. 402; 76 L. 
m 16 C. 98; 16 I A. 156; 5 Sar P. C. J. 248; 12 

.lor. 331; 8 Ind. Dec (s.s.)6\ 

L2.21 C. 157; 20 I A. 165: 17 , Tt J 
P. O.J. 374; Kafique A Jackson s P. C. AO. 18., 

nd Dec. (N. s.) (87. 
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OhetlyllS) I have already shown that it is the 
right of the reversioner to challenge or to 
affirm an alienation made by the widow, and I 
have also shown that the validity or 
invalidity of a partioniar alienation depends 
upon the circumstances in which that aliena¬ 
tion wa* made. This right is not in any 
manner affected by the fast that the 
reversioner claims a declaratory relief 
in the lifetime of the widow and a 
possessory relief after the death of the 
widow. It has been held that a judgment 
in the reversioner's snit for a declaration 
impeaching the validity of a particular 
alienation by the widow in her lifetime 
operates as ret iniicata in a subsequent suit 
for possession by him in reepsat of the 
property covered by the same alienation 
after the death of the widow. It follows 
that hia right to impeash any partisular 
alienation is the same in both oases and 
that is his cause of action with regard to 
that alienation, I have already said that 
the plaintiffs asserted their right to challenge 
the 6ve alienations in the former suit. 
They have now asserted their right in 
respect of the sixth alienation. The 
cause of fiction of the two suits are, 
therefore, quit different. Strictly speaking, 
they coold have brought as many suits 
as there were alienations. But besause 
they joined many causes of action in one suit, 
as they were permitted to do by Order I], 
rule 3, there is no rnle of law which 
further compels them to have joined all 
their causes of action in the same suit. 

• . * cause of action has no 

relation to tbe defence which may be set 
up by the defendant, yet it would be an 
e "°f to »nPP°se that it has no relation to 
the defendant and his aafs preaediog the 
suit. A oause of astion’ is not a theoretisal 
term entirely, pieked np from text books 
and plaaed on a plaint. In eases of torts, 
the right of the plaintiff and its infringe- 
ment by the defendant will generally make 
np the eause of a.tion ’ In WtUiams v. 
Modani (14), eifed by Bowen, L. J„ in 


BrunsJen v.Humphieg (15) Littledate, J„ said 
“ Generally speaking, there most be a tem¬ 
po! al loss or damage asaroing from the 
wrongful aot of another, in order to entitle 
a party to maintain an astion on the sase. ” 
Order VII, rale 5, (Ast V of 1908), is based 
on the same principle. It is as follows 
“The plaint shall show that the defendant 
is or elaims to be interested in the 6ubjeet* 
matter and that he is liable to be .ailed 
upon to answer the plaintiff’s demand.” Now, 
in the present ease the defendants’ aonnea- 
tion with the land in mit ie wholly different 
from hi? eonne.lion with the lands covered 
by the other sales both in point of time 
and tho snbjeet matter of the alienations. 
Their a.t of infringement of the plaintiffs’ 
right qua the property in snit is different 
from their a.t or aots cf infringement of 
the plaintiffs’ right qua one or the other of 
the properties previously in snit. “ The 
olaim in respeat of the personality was not 
a slaim arising oat of the aaase of astion, 
wbiah existed in aonsequenee of the defend* 
ants having improperly tnrned the plaintiffs 
oat of possession of Vitavaram. It was a 
dietinat aaaeo of action altogether, and did not 
arise at all out of the other. It is not like 
the aaase of aonvsreion of several thinge. 
There the a.t of aonversion of the several 
things is odo aaase of aotion and you aannot 
bring an aaticn for the .onvereion of one 
of the things, and a separate a.tion for the 
aonversion of another. The aonversion of tl e 
whole is one alaim and one same of aatioD” 
Per Sir B. Pea.o.k in httapur Ra,a v. Suriya 
flow Uo). So here one unlawful aat of the 
defendants in regard to odo property i fl 
different from another unlawful aat of 
theirs id regard to another property. The 
following three eases deiided by this Court 
ere referred to in the jagdment of the lower 

Lourt, but they are Dot in o 0l fliet with any of 
them. 


n •fi7i mi btn ° h Muummat Sa r,u 

am rf A,QUr V - 

( ,8 >’ Abul hatim Kha » v. Jaggu Singh ( 19 ). 


617 1 n Z V I “ d r CM ’ 228i 41 L ^ 142,18 0. W N 

* p - c - i3i; 


«. "ffi '£££$ 1 % * * «■.. 

s,r 

U8; 8 0. 0. 889. 

(19) 6 Iud. Caa. 489, 13 0. 0. 19. 
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1 am, therefore, of opinion that each aliena¬ 
tion gave riie to a separate and distimt saase 
of aeticn and, consequently, the present 
6uit is not barred by Order II, rale 
2 . 

I allow the appeal, set aside the decrees 
of the Oonrts below and grant a deiree 
to the appellants for poeieisioo of ^ths 
of the plot in sail, bat dismiss their slaim 
as to mesne profits before the institution 
of the suit. The appellants will get their 
costs throughout from the respondents Nos. 1 
to 5 ezsept as regards their slaim for mesne 
profits. 

I may observe that though the judgment 
cf the lower Appellate Court decides the 
suit on a preliminary point only and I 
have reversed that judgment, yet there re¬ 
mained no other point in the oa9e which might 
have necessitated a remand. The only other 
point in the case was one of legal necessity 
which was deoided adversely to the respond¬ 
ents by the Court of 6rst instanoa but 
was not re opened by them in the lower Ap¬ 
pellate Court. 

z. K. &} ?. 

Appeal allowed. 


NAGPUR. JUDIOIAL COMMISSIONER'S 

COURT. 

OiViL Rkvjsiox No. 220 cf 1921. 
March 15. 1922. 

Preterit : —Mr. Kotwal, A. J. C. 

Seth PERMANAND as d abothi k— 
Plahtifm-Appucants 
tertut 

LAKHMIOHAND— Difckdaxt 
—N ox- Applicant. 

Civil Procedure Code (Act V ol 1506', 0. IK, r. 13 

—Ex parte decree-Application to set aside, who can 
make -Minor defendant not properly represented by 
guardian, whether can apply- 



Under Order IX, rule 13, of the Civil Procedure 
Code it is the defendant in the suit who may 
apply to set aside an ej parte deoree, A minor 
not represented by a competent guardian not being 
a defendant, cannot maintain such an application, 

Application for revision of an order of the 
Sab Judge, Seoni, dated the 2nd Ssptember 
1921, in Missellaneou9 Cise No 9 of 1921, 

Mr. IK. R. Puranik, for the Applicant, 

Mr. Af. R. Dixit, for the Non Applisant. 

JUDGMENT.—The applicant, Seth Par- 
manand, instituted against the non-applicant, 
Lakhmiobaod, and two others Suit, No. 100 
of 1908 in the Court of the District Judges 
Seoni, and on the 25th January 1910 obtain¬ 
ed a decree tx pirte against him. On the 
17th February 1921 the non applisant filed 
the present petition praying that the ex 
pvte deiree be sst aside on the ground, 
amoDg others, that he was a minor when the 
snit was instituted and no guardian for 
the snit bad been appointed. He stated 
that he same to know of the deoree against 
him only on the 21st January 1921 when 
he was served with a notise in execution 
proceedings. The applicant denied these 
allegations. The lower Court passed an order 
eetting aside the ex parte deiree. It found 
that the non-applicant was a minor when the 
suit was instituted and the deoree passed 
Bnd that he had no knowledge of the decree 
till the 21et Janaary 1921. It held that 
as no guardian was appointed for him 
the deoree so far as he was concerned was a 
nullity. The applicant applies for revision 
of the lower Court's order. 

A minor defendant who is Dot represented 
in the snit by a properly appointed guard- 
ian is not a party to the snit in the proper 
sense of the term and the proceedings in 
the suit cannot bind him: Raihid-un-nua v. 
Muhammad Ismail Khan (1). On the non- 
applicant's own allegations be was a minor 
at the date of the institution of the snit 
and was never a defendant in the suit. It 
is the defendant in the suit who may apply 
ander Order IX, tale 13. First Schedule, Civil 

Procedure Code. The non applicant, there- 
fore, not being a defendant cannot make the 


3 Ind. Cas. 864; 31 A..*72; 13 c - W ' N : “® 2 * 
, L. J. 318; 6 A. L. J. U B° m : *• 1225 ‘ 6 
T. 279; 10 M. L. J. 631; 36 I. A. 168 (P. O.). 
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appliaation : Bda Punnayya v. Jangala Kama 
Fotayga (2). In Bhur-i Mai v. Hat Kiihan 
Dai (3), Bhaqtan Day'll v. Param Su’th 
Das (4) and Bhagiean Diyal v. Paran SuW 
Dj* (5), where it seems to have been 
aaaepted that an application onder Order 
IX, rale 13, lies in aaiea like the present, 
the point had not direatly eome np for 
decision. I, therefore, hold that, npon the 
non applicant's allegations, no appliaation 
by him nnder Order IX, rnlel3, lay. The 
order of the lower Court is set aside. In 
view of the fast that the plea waB not 
clearly raised in the lower Court eaoh party 
will bear his own sosts in this and the lower 
Courts. 

j, p. Order set aiide. 

(2) 53 Jnd. Cas. 181; 37 M. L. J. 399; 26 M. L. T. 
827; 10 L. W. 471; C920) M. W. N. 1. 

(3) 24 A. 883; A. W. N. (1902) 76 (F. B 1. 

(4) 27 Ind. Cas. 628; 37 A. 179; 13 A. L. J. 179. 

(6) 38 Ind. Cas. 366; 39 A. 8; 14 A. L. J. 818. 


ODDH JUDICIAL COMMISSIONER’S 

COURT. 

SicOND Civil. Appsal No. 196 op 1920. 
June 21, 1921. 

TrtitnU —Syed Wazir Hasan, A. J. C. 
MAQBUL AHMAD— Plaiitipp— 
Appillant 
veriui 

EARBAT ALI AND OTdIBg — DlFiRDANTS 
—Rbspordskts. 

Adverse possession—Partition—Possession held under 
mistake—Permissive possession—Restoration. 


Permissive possession does not rest barely on ai 
expressed agreeement by moans of which ono part’ 
permits another to take possession of his property 
It is a question of legal inference from tho circum 
stances of a particular case, [p 463, col. 2; p. 461 
col. J.J 

Whore on partition being effected betwoon co 
parceners each by mistake gets into possession ol 
certain plots whioh have been allotted to tho other 
and. such possession continues ovoa after tho mistake 
is diaooverod, each must bo deemed to hold possessor 
of tho plots with oqual oonscionsnoss that he i; 
entitled to hold possession of them so long as the 
other party holds possession of his plots, in othei 
each bolds in ltou of what the other holds 
and each is liable to restore tho plots whioh he 

SfuiT". the othor party delivers tho plots 
whioh that party holds in lieu of tho former, [p. 403 


The possession held under such conditions is 
lacking in the permanent presence of the essential 
element animus domini in the conception of juristic 
possession. A person who has acquired possession 
precaris t is not deemed to have juristic possession. 
He is liable to be condemned to deliver up such 
possession to his opponent as soon as the latter 
is ready and willing to restore what he holds to the 
other. The possessor)* relation in such circumstances 
is imperfect. It is vitiated by the duty to restore 
and must, therefore, be deemed as equivalent to 
permissive possession, [p.463, col. 2.] 

In 9uch a case, where the parties hold possession 
of the wrong plots in ignorance of the title of the 
other party, then both must bo held to be labouring 
under a mistake of fact and when restoration of 
one party takes place to his original position he 
cannot recover from the other without surrendering 
the benefit which he derived under the mistaken 
act. This principle of equity is not limited only 
to cases of agreements, but extends even to acts 
committed under a common mistake of fact, 
[p. 404, col. 2.] 

Appeal from a decree of the Subordinate 
Judge, Bara Banki, dated the 20th March 
1920, modifying that of the Muneif, Ram- 
eanebigbat, dated the 27th November 1919, 
Mr. Naeiruddin, holding the brief of Air, 
Habibuddin,lor the Appellant, 

Mr. Kunj Behan Lai, for Respondents, 
No. 2. 

Mr. if. I Vaiim, for Respondents Nos. 3, 4 
(a) 5 and 6. 

Mr. 8. N. Ahmad, holding the brief of Mr. 
Mohammad Ayub, for Respondent No. 7. 


JUDGMENT,—-This iA an appeal from 
the deiree of the Subordinate Judge of Bara 
Barki, dated lhe20tb Marsh 1920, sonfirmiog 
the desree of the Munsif of Bamsanehighat 
dated the 2?th November 1919 with a 
slight modification, which will be sonsidered 
hereafter. The plaintiff is the appellant in 
thie appeal as he woe in the appeal before the 
Subordinate Judge. 


r ***•1 uw given ai in 

outset of the judgment to elusidate th 
relationship in whiih the main narlin 
to this litigation stand to eash other. P 
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Wahid Ali 

I 

Zahid Ali 

fcfaqbul-Ahmad, 
plainfciff.appellant. 
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The defendants Nos. 2 to 6 are transferees 
from the defendant No. J.Farhul Ali.Bbagan, 
ADgDQ and Haider wero owners of the 
patti sailed Angno comprising a 1 auna 6 
pies share in the village Kondra Snkhipnr, 
Pargana Rudauli, District Bara Banfei, in 
equal shares, that is, eacl owned 6 pies. In 
the year 189 i an application was made to the 
Court of Revenue for partition amongst the 
co-sharers of pitti Augnu. Partition was 
effested b7 means of arbitration. The 
arbitrators prepared two sets of chilt'iii, oaoh 
set comprising three lots. One set was filed 
in tho Revecus Court and the chitthii of the 
other set were given to Farbat. Ali, Baqar 
Ali, and Z ibid Ali, ono eash. Tne chitthi, 
therefore, whioh was delivered to Farbat 
Ali, indiaated the separate property to which 
he was entitled. Another chitthi similarly 
indiaated the property whith was allotted to 
BiqarAliand the third child showed the 
property whioh the arbitrators bad allotted 
to Zihid Ali. The other eet of the lota 
whioh was filed by the arbitrators in Court 
wa9 aooepted by eaoh of the three brother*. 
On the 25th August 1896 Aagoa’c chit/i was 
marked lot A, Zihid All’s chitthi was marked 
lot B and Farbat Ali’a chitthi was marked lot 
C. Eioh chitthi was made up of a large 
number of plots of land. The chitthi whish 
the arbitrators delivered privately to the 
parties were signed by the arbitrators and in 
tbe chitthi eo obtained by Zibid Ali there 
were mentioned, among a large number of 
other plots, plots Nos i/1, 69, 102/1 and 260, 
In the chitthi whioh Farbat Ali, defondant 
No. 1, reoeived from the arbitrators appear 
plots Nos. 25, 1C6-1, 242 and 254 1. In 
respeot of these two sets of plots there was a 
dissrepanoy between the chitthi privately de¬ 
livered to Farbat Ali and Zihid Ali and thecW/^j' 
whioh these two persons obtained from the 
Court on the 25th August 1896. Plots Nos. 
l/l, 69. 102/1 and 26 J were shown iu Farbat 
Alt’s chitthi while plots Nos. 25, 106/J, 
212 and 254/1 were shown in the chitthi of 
Zahid Ali. There is no doubt, however, that 
Zabid Ali and Farbat Ali entered into the 
possession of the plots in assordanse with 
the chitthi privately delivered to them by the 
arbitrators. It must also, in the oirsumstanoes 
of the sase, be presumed that both Zahid Ali 
and Farbat Ali having obtained chitthii from 
the Court were soDeoious of the diesrepaDsies 
fisting between tbe two sets of the chitthii. 


In 1911 proceedings were started for the 
correction of the village papers, the result 
of which was that those papers were alterod 
Jn accordance with tho Court chitthii. 

The plaintirf-app&llaut brought this suit 
for possession of plots Nos. l/l. 69, 102/1 
and 260 on the ground that he bad aiquired 
title to these plots by pre«oription, alleging 
that^ be had been dispossessed of them in 
19,5. In the alternative, he claimed posses¬ 
sion of plots Nos. 25, 106/1, 242 and 2)4'i. 
His claim was contested mainly by the defend- 
ants transferees Nos. 2 to 6. The suit was dis¬ 
missed in its entirety by the Court of first 
instance but the lower Appellate Court has 
given tbe plaintiff a decree for plot No. 1/1. 
Asreguds the former set of tbe plots, the 
defence was that the plaintiff did not aojuire 
title to those plots by continuous adverse 
possession for 12 years. As regards tbe 
sesond set of plots, the defenoe 
of the transferees of those plots was that 
their possession combined with the posses¬ 
sion of their transferor, Farbat Ali, son* 
stituted adverse possession, which had run 
continuously for a period of 12 years as 
against the plaintiff and that they had, 
therefore, acquired title to those plots by 
prescription. This defenoe as regards both 
sets of the plots has prevailed except with 
regard to plot No. 1/1 as has already been 
stated. 

I will first deal with the question of 
plots Nos. 62,102/1 and 260. There can 
be no doubt that the title to these plots, 
as much as (be title to the other set of 
plots, must be founded on tbe chitthii which 
were delivered to Zahid Ali and Farbat 
Ali by the Court on tbe 25th August 
1896 and with reference to those chitthii 
it is perfectly dear that the plaintiff has 
no title to these plots. His sase of acquisi¬ 
tion of title by prescription has also, in my 
opinion, been rightly negatived by both 
the Courts below. Not only has the 
plaintiff failed to prove continaons adverse 
possession for a period of 12 years over 
the plots in question as found by the 
lower Appellate Court but his possession, 
in the cirsnmstances hereafter to be con¬ 
sidered in detail, cannot b9 constituted to 
be adverse. 

The question of bare possession by the 
plaintiff of tho plots apart from Ithe natarq 
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Bod characteristics of it moat be determined 
before taking into consideration the question 
of his right to recover the o'her set of 
plots. The learned Subordinate Jadge on 
this question of possession has considered the 
oral evidence in support of it, as entirely detach- 
ed from the documentary evidence bsaring on 
the same point. In criticising the oral 
evidence he eayp, 4, I agree with the learned 
Munaif that this evidence is not enffioient 
to prove adverse possession for 12 years.” 
After recording this finding, he advorts to 
the consideration of the documentary 
evidence with reference to whiob bis only 
comment is a9. follows:—“The docnmentary 
evidence, if it has any value, relatee only 
to a period of 8 years.” Toese 8 years 
cover the period between 1931—1911 and 
the evidence with regard to that period 
consists of khasfai and khitaunis (Exb> 
bite 5 to 12). It is not disputed before 
me that these documents furnish safficieit 
proof of the plaintiff’s possession over the 
plots in question daring the period to 
which they relate and thie I take it to 
be the result of the 6nding of the lower 
Appelate Court ae well. Though the 
plaintiff failed to establish his sontinuooe 
adverse possession for a fall term of 12 
years as retired by law, it mast be held, 

aJTSTi w l tb tbe lower 

art, that he held possession of these 

to°191l° r & P0 " Od ° f 8 yeara from 1904 

nlafnJff® determiDed the Question of the 
LrJ Ofin ?° 88e8810n over plota Nos. <39,102/1 

hie rii°; \ D0W , T® tC the aon0, ^ 0 ration of 

254/! b it l P Nob ‘ 25> 106 / 1 ' 242 
th«i ' i 1 . a r9ady been 8howa that 

which th? H ! d f “ wUhin tbe chitthi 
“• P ,a| ntifia father, Zahid Ali, 

obtained from the Conrt on the 25th 

haa^ft tUle t' £ tbal the pW ' QiiS 

tn « title to these plots and has a right 

exlSh, d^r r l689 the titIe ba9 h60Q 

of l? m a h d by he operakion of the law 
of limitation ae pleaded by the defendant! 

Mbltf’lr !« b? telow. E«. 

respeit of the years 1911 to 1915 P Th«r« 
was in I p > 03 d sa Ub • t, th ® refore * that the plaintiff 


adverse posssesaion of these plots and 
•onreqaeDtly aaqnired title by pre99ription 
prior to tbe year 1911. Their aase moat 
be taken to be that their possession 
oommensed from tbe year 18^6 in virtue 
of tbe chitthi, whieh was delivered to 
Farbat Ali by the arbitrators. The question 
whi.h I have to deaide is, whether tbe 
possession of Farbat Ali aDd his transferees 
•an be regarded, in tbe sirsnmstaDses of 
this oase, adverse to the plaintiff, who 
admittedly had title to these plots under 
the chitthi whiah his father Zihid Ali 
obtained from tbe Conrt. 

There ip, perhaps, no legal oonseption 
more open to a varioty of meaning than 
possession,’ said Lord Justioe Fry in 
Lyell v, Kennedy (1). Tbe position of 
tbe parties in respest of tbe plots wbith 
they bad obtained under the chittis privately 
delivered to them by the arbitrators in 
my opinion somes to this, Eaoh party 
was sonssious, in view of tbe proseedings 
in Court of tbe 25th August 18S6, that 
he had do title to the plots but that eash 
had possession of them with equal son- 
saiousness that he was entitled to hold 
possession of the plots in virtue of tbe 
private chittii so long as the other party 
held possession of his plot9 under tbe 
similar chitthit ; in other \yordp, eash held 
in lieu of what the other held and eash 
was liable to restore the plots whieh he 
held as soon as the other party delivered 
tbe plots whieh that party held in lieu 
of the former. The possession held under 
aueh eonditions is leaking in tbe perma* 
nent preseme of tbe essential element 
animui domi'ni in the eoneeption of juristie 
possession. AseordiDg to Roman Law 
soeh a possession will only amount to 
detention. A person who has asquired 
possession prfeam, is not deemed to have 
juristii possession. He is liable to be 
sondemned to deliver up sash possession 
to 018 opponent as soon aa the latter is 
ready and willing to restore what he holds 
to the other. The possessory relation in 
eush sirsumstanaea is imperfest. It in 
vitiated by the duty to restore and most, 
therefore, be deemed as equivalent to 
permissive possession. Permissive posses, 
eion does not rest barely on an expressed 

8?» £ X, p ' 8131 “ * s, 
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agreement by meao9 of which one party 
permits another to take possession of his 
property. It is a question of legal inference 
from the •irsamstaDses of a particular case. 
(Sje Sohm's lnetitii‘*>3 of Roman Law by 
Lsdlie, Second Edition, pages 354 and 355). 
This characteristic of possession is not 
limited to Roman Law bat is equally a 
part of the English system of jarisprndenoe 
(See Adnam v. Eirl of Sanivteh (2), 
Mr. Justice Markby, in delivering the 
judgment in the ease of Bejoy Ohunder 
Boner 're v. Rally Proionno Mco’ter ee (3), 
observed as follows: —‘‘By adverse possession 
I understand to be meant possession by 
a person bolding the land on his own 
behalf, or some person other than the true 
owner, the trne owner having a right to 
immediate possession. If by this adverse 
possession the Statute is set rnnoing, and 
it continues to run for twelve yearp, then 
tbe title of the true owner is extinguished 
and the person in possession beoomes the 
owner.” The important words in this pro* 
nonncement are “the trne owner having a 
right to immediate possession.” In the 
present sase Done of the parties bad a 
right to the possession of the property 
which belonged to him under tbe Ooart 
ehitthi and which was held by the other 
party under the private ehitthi until the 
former was dispossessed by the latter. Tbe 
maxim of law is Contra rot valentern agtre 
nulla currit prxicriptio. This maxim was 
applied by tbe Privy Counsil to the case 
of Diu>an Alar,tear Alt v. Annodapersad 
Bat (4L In delivering the judgment of 
the Privy Council in that sase Sir James 
W. Colvile observed as follows:—“in these 
circumstances it 6eems to their Lordships 
that even if, technically, the lands now in 
question remained, pending the appeal, in 
S&mdal, there was no necessity or duty 
lying upon the plaintiff to assert his rights 
in those lands until Nasiruddin’s heirs 
wore put into possession, or, at all events 
until the rights of the parties had been 
finally determined by the dismissal of the 

appeal.” 


(2) (1877) 2 Q B D. 485; 48 L. J. Q. B. 012. 

(3) 4 C. 327 at p. 32); 2 Shome L. It. 10b; 2 Ind. 

DC ( 4 )^ L A.^ C. 614; 6 C. L. It 71; 4 Sar P. C. J. 

j Suth. P. C. J. 097; 4 lud. Jur. 142; 3 Sburne L. 
L.Y 7; ‘A lud. Dec. (S. b.) 1019 t.P. C.). 
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There is one more aspect of this question, 
which may now be considered. I have 
already held that the parties must be taken 
to have possessed the knowledge of the 
discrepancy in tbe two ehitlhit from the 
very beginning; but if it is possible to so 
construe the circumstances of tbe case as to 
hold that tbe parties were in ignorance of 
the discrepancy, then it would follow that 
both were labouring under a mistake of 
fact and when restoration of one party 
takes place to his original position he cannot 
recover from the other without surrendering 
tbe benefit which he derived under the 
mistaken act. This is a well-known principle 
of equity and i?, in my opinion, perfectly 
applicable to the fact of this oas9. The 
principle is not limited only to cases of 
agreements, which are provided for by sec¬ 
tions 64 and 65 of the Indian Oontract 
Act (IX of 1672) but extends even to acts 
committed under a common mistake of 
fact (See Story’s Equity Jurisprudence, 
section 141). Tbe same principle underlies 
the provisions of section 86 of the Indian 
Trusts Act ((I of 1882). The defendant, 
I'arhat Ali, and such of his transferees as 
are in possession of plots Nos. 25, 106/1, 
242 and 254/1, became entitled to restore 
those plots to the plaintiff when he was 
dispossessed of plots Nos. 69, 102/1 and 
260 in or about the year 1912. The plaintiff’s 
salt is admittedly within limitation from that 
period. 

Tbe defendant No. 7, Biqar Ali, has 
lodged cross-objections in respect of plot 
No. 1/1. This plot, as already sbowD, is 
Dot in the Court ehitthi of the plaintiff’s 
father but is in the ehitthi of the defend¬ 
ants’ father Angnu. The plaintiff, therefore, 
has no title to it and I have already held 
that no question of adverse possession does 
arise in this case as amongst these persons. 
As I am going to award a decree to the 
plaintiff for the plots which his father 
obtained under the Court ehitthi, it is 
obvious that be must surrender the posses, 
sion of plot No. 1/1 which does not 
belong to him but belongs to the defendant 

Nc. 7. t . ‘ ‘ 

I allow the appeal, set aside the decrees 

of the Courts below and grant a decree 
to the plaintiff for possession of plots Nos. 25 
measuring 1 bigha 13 bitaai, 106/1 measuring 
1 bigha 1 biiwai, 242/1 measuring 13 biiioai , 
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and 254/1 measuring 1 high a 1 bitwa, as 
detailed in paragraph 11 (6) o! his plaint, 
and dismiss his snit with regard to plots 
Nos. 1/1, 69, 102/1, and 250. Toe plaintiff- 
appellant.will get his sosts from the respond¬ 
ent No. 2 and the respondents Nos. 3 to 6 
will get their sosts from the plaintiff -appellant 
in all Ooarts. The cross-objestions of the 
respondent No. 7 are allowed, as already indi¬ 
cated. He will get Bis sosts from the 
plaintiff-appellant io this Oonrt bat will bear 
his costs in the lower Coart. 

Appeal allowed, 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT, 

Bicoid Oiva Appiit, No. 414 op 1921. 
April 5, 1922. 

Preient: —Mr. Hallifax, A. J. 0. 
BHOLARAM— Dips noiCT—A ppellant 

reriu* 

TU KARAM—PuiNTirr— Rispoidijt. 

(J. P. Land Revenue Act (II of 1917), ss. 192, 229 
—Lambardar— Remuneration not fixel under s. 192 
—Remuneration, any, whether allowable-Admission in 
Pirsl Court, whether affected by denial in Appellate 
Court, 


assording to the sixth of the ralel framed 
by the Chief Commissioner under section 
137 of the Land Revenue Ast, 1881. In 
the First Court the defendant never made 
even a distant suggestion of a denial that 
the lambardar was entitled to recover a 
sum equal to 5 per osnt. of the laud 
revenue from him as his remuneration. He 
began by denying that the plaintiff was 
the lambardar during the yeare . covered 
by the claim, but eventually admitted it 
and-expressly confined himself to the single 
plea that the plaintiff was not entitled to 
get any interest. 

.(2). The beginning of the judgment of 
the First Court runs as follows: "The de¬ 
fendant's Pleader now admits that the plaint¬ 
iff is entitled to Rs. 83-4-0 for three years 
for hie remuneration as. lambardar. The 
only point pressed . is that no interest can 
be claimed by plaintiff.and so claim for 
Rs. 26-10-0 is denied out of Rs. 109-14-0.” 
The learned Munsif went on to say that 
there was no law debarring the plaintiff 
from getting interest and he ought to get 
it by way of damages, as the defendant 
was shown by his own pleas to have been 
refusing to pay, and that thereto claimed 
(2 par cent, par msnsem) was not unrea¬ 
sonable. 

(3), The defendant. appealed against 
the decree . on two grounds. The second 
ground, which was apparently regarded as 
subsidiary, was that interest should not 


Section 220 of the C. P. Land Revenue Act, II of 
1917, continued tho state of things existing under 
Act XVIII of 1S81 in regard to tho remuneration of 
lambardars and tho faot that tho Doputy Ootnmis- 
sioner did not fix tho remuneration of a lambardar 
of a village nnder section 192 of the Act could not 
disentitle such a lambardar to the remnneration. 

A party cannot dony in appeal what he admitted 
m the First Court. 

Ap R eal against a deiree of the District 
Bhandara, in Civil Appeal No. 50 of 
1921 decided on 4th May 1921, 

Mr. D. T. Mangulmurti, for the Appellant. 

, tor the Beapondent, 

JUDGMENT,—In this suit the lambardar 
of a' village claimed from a so sharer 
“ l8 v MttOneration as - lambardar for the 
first three years during whioh the Land 
Revenue Ast, 1917* was in foroe. He slaimed 
a eum equal to 5 par cent, of the lend' 
rtveau* of- the'village, at whieh rate this 
Mw - bad a, «78 baea paid to hint 1 


have been allowed as no demand for 
payment had been made in writing, and 
to that extent the defendant succeeded and 
the desree was modified. The m4in ground 
was that the plaintiff wa9 not entitled to 
gat any remuneration at all as lambardar 
bssause the Deputy Commissioner bad never 
fixed the remuneration for the lambardar 
of that village nnder seetion 192 of the 
Land Revenue Act, 1917. . 

(4). The learned District Judge held 
that, as the defendant bad admitted in the 
First Court that the plaintiff was legally 
entitled to resover this mqney ' from him, 
he aould not deny it in appeal, and that, 
in any case, sestion 229 of Act II of 
1917 continued the state of things existing 
under Ast XVIII of 1881 in regard to 
the remnneration of lambardan. Against 
this the defendant has appealed. I consider 
»t unnecessary to say more than that I 
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agree with tbe learned District Judge on 
both pointe. Tbe appeal is d : emissed arc! 
tbe defendant appellant is ordered to pay 
all tbe fleets incurred in it. 

0 . R D. & n. n. Appeal dismissed. 


LAHORE HIGH COURT. 

Si ccnd Civil Afpeal No. 12£9 op 1921. 
November 21, 1921. 

Present Mr. Justice Broadway. 
YAKUB KHAN— Plaintiff—Appellant 

versus 

KARMAN a*d others—Defendants— 
RlFPONI E*T8. 

Pre-emption—Vendee associated with ore haling 
inferior rights to pre-empto)—Indivisible transaction — 
Appellate Court— Sew point. 


If a purchaser baring an equal right of pre¬ 
emption associates with himself, in a transaction 
that is indivisible, a person with rights inferior .to 
tbo e of the pre-emptor. he i* not entitled to resist 
the claim of such pre emptor to enforce Iris rights 
even as to his own share of the purchase, [p. 467, 


Where the purchase-money for a sale is paid by 
the various vendees in a lump sum without speci¬ 
fying the amounts paid by the various vendees, 
tbe transaction must be regarded us indivisible, 
though'the shares to he taken by the various 
vendees may have been specified in the deed. 

tP i^I’ru°v. Labhu, 48 P. R. 1907; 81 P. L. B. 19if; 
107 P. Vv. R H 07, followed 

Persons, who, by cloibinp ll.eir trsneoclion in a 
particular form, have induced a pre-emptor to come 
forward and claim pre emptirn in respect of the 
transaction ns a whole, cannot be allowed to turn 
round thereafter and claim to show that their real 
intention was somethin? <)uite different from that 

expressed in the sale-deed. |p 407, ioI. 2.J 

ilaqhi v Hoiain, 20 lnd fas 3>; 0 P. R. 1914; 
250 P L- R 19 3; 165 P W. R. l u '3, followed. 

/ora Singhr.Jogln Singh, 4v>Ind. fas 56': 8« 1“- 
It 1917: 142 P W. R. 1»I7: Irangwdn v Sothapa, 
17 B. 772; « lnd. Tee in s.> P<»7, distinguished 
An Appellate Court should decide a new point 
raised before it, which is purely one of law and 
which can be decided without any further evidence, 
[p. 468, col 1] 

Seeond appeal from a deeree of ite 
Diatriit Judge, Attc.k, at CaropbelU nr, dated 
the lltb Mareh 1921, affirmteg that of 
the MnDsif, First Clese, Pindigheb, Diitrut 
Attc.k, dated tbe 27th October 1920. 

Mr M. S. Shagal , for the Appellant. 

B.V. Kurcihi, for the Bcapondetta, 
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JUDGMENT —On He J4’h cf January 
1?19 ore Shera s^Id 44 kauals 15 marlas 
cf land, situate in Patti Said Khan, village 
Thalia, for Ri. 650 to Attar, ion of Nawab, 
Karman, Amir and Faja, bo ns of Suba. 
Oa tbe 13th JaDnary 19JO Yakub Khan 
instituted a suit for possession of tbe land 
sold by pre emption. He alleged that be 
was entitled to pre empt, firstly, as be 
wan an owner in the village whiih the 
vendees were Dot; leflCDdly, that he was 
an owner in Patti Said Khan wbiflh tbe 
vendees were not, and, thirdly, that he was 
entitled to a share in the shamilat whieh 
the vendees were rot. He also ihallenged 
the correctness of tbe flocsideration stated 
in the deed, alleging that only Ri. 325 
bad been paid. The Trial Court framed 
the necessary ?s<uep, the first one being, 
“is tbe plaintiff's right of pre-emption su¬ 
perior to that of the defendants vendees ?” 
Tbe other issues related to the market- 
valae, tbe ArroaDt paid, eto. It wan found 
that R«. 650 was the sorreot amount and 
that, of the verdees, Altar, sod of Nawab, 
was not an owner in Patti Said KhaD, while 
the other three were. It vrae also found 
that the other grounds alleged in the plaint 
as giviDg the plaintiff a superior right to 
pre empt, were not made out. Tbe result 
wes that the Trial Court granted the plaint¬ 
iff a dioree for pcoreseion of }th of tbe 
land sold, namely, the fourth share of 
Attar on payment of Rs. lt>2 8-0 and dis¬ 
missed the soit qui the rect of tbe land. 

Against this decree the plaintiff pre¬ 
ferred an appeal to the District Judge, 
alleging that tbe suit qia the.fths share 
of the land tad been wrongly dismissed, 
inasmuch as the three vendees who owned 
]aod in Patti Said Khan, had associated 
with themselves Attar, son of Nawab, who 
was not a proprietor in that pdti. Reli¬ 
ance was plaoed ty the appellant on Achhru 
v. L'bhu (1) and Maghi v. Narain (2). 
Tbe learned District Jadge held that the 
point raised was a new one, and that it 
oould not be gore into in appeal. While 
disouss nr tbe authorities relied on, the 
learned District Jodge referred to Irangounla 

(I) as P. It 1907; Si P. L. R. 1903; 107 P. »V. R. 

19 ( 2 ) 20 lnd Cus. 3h 6 P. R \*l*i 235 P. L. R. 
1913, !05 P. \Y. R. 1013. . 
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v. feihapa (3) and Zora Singh v. Jagta Sirigh 
(4), and dismissed the appeal. 

Against this decision the plaintiff has 
preferred a aesond appeal to this Ooart 
through Mr. M. S. Bbagat, and I have 
heard Mr. B. D. Knreehi on behalf of the 
respondents. 

In Aehhru v. Lshhu (1) it wae held 
that if a porshaser having an equal right 
of pre-emption assosiatee with himself in 
the purchase a person with rights inferior 
to those of the pre-emptor, he is not en¬ 
titled to resist the elaim of sash pro emptor 
to enforse his rights even as to his share 
of the pnrshase. The fasts in Maghi v. 
Narain (2) were very similar to those in 
the ease under sonsideration. There certain 
land was sold to five persons for R*. 1,000. 
In the deed it was stated that the sale 
was to the first four vendees as regards 
fonr shares and to the fifth vendee a 9 re¬ 
gards the remaining fifth share. A snit 
for pre emption of the whole property was 
brought, the traosastion being treated as 
indivisible and the vendor sooght to lead 
parol evidence to show that the sale was 
a divisible one. It was held that persons, 
who, by slothing their traosastion in a 
partienlar form, have indnsed a pre emptor 
to some forward and elaim pre emption in 
• respest of the transaation as a whole, san- 
not be allowed to tarn round thereafter 
and slaim to show that their real intention 
was something quite different. It was also 
held, following Aehhru v. Labhu (1). that 
where the purohase-moDey for »- sale is 
paid by the various vendees in a lump sum 
without specification of the amounts paid 
by the various vendees, (be transaation 
must be regarded ai indvisible, though 
the shares to be taken by the various 
vendees may have been epe.ifisd in the deed. 

lh tt f St P T.l Dfc ? 8e thedeBd of fla,e ebows 

that fkh of the land was sold to Altar and 

the r emftlm j tha tfl the Qther three ^ 

l .“? h of th9 '’=" d »‘» pay 

” »° d « ..em. .le,r o n th. 

dra«5''iTtl l h‘ lhe »> evi' 

h ° ' B "“■’“'Ip i-dhM. 

W. B . 


and had it been so raised the vendees 
would have been allowed to lead parol 
evidenoe to show that the traosastion was 
a divisible one and that Attar had to pky 
a speaifit amount of money out of the total 
ecosideration. As to the first question, it 
seems to me that it is not straining the 
point to hold that this question was raised 
in the plaint, althongb not specifically. 
The plaintiff definitely stated that he had 
a right to pre-empt whish was superior 
to that of the vendees, inasmush as he 
was an owner in Patti Said Khan while 
the c endtei were not. Ha has sasoassfally 
shown that one of the vendees is not an - 
owner in that Patti. Toe transaation being 
indivisible it would follow that the pre- 
emptor'a right to possession would ba 
superior to that of the vendees ai a whole, 
Wuetber or not the ven lees oould be allow¬ 
ed to lead parol evidense to ehow that the 
■ale was in fast one of a two fold cha¬ 
racter is extremely doubtful, having regard 
to the provisions of section 91 of the Indian 
Evidense Ast. In any event, I would adopt 
the priosiples enunciated in Maghi v. Narain 
(2) and hold that presons, who, by slothing 
their transaction in a particular form, have 
induced a pre-emptor to come forward and 
claim pre emption in respect of the transaction 
as a whole, oannot be allowed to turn round 
thereafter and claim to show that their real 
intention was something quite different from 
that expressed in the sale-deed. The deci¬ 
sions referred to by the learned District 
Judge do not appear to me to be in point. 
In Zora Singh v. Jagta Singh (4) the plaintiff 
bad sued for pre-emption, basing his right 
on his relationship to the vendor. After he 
had led a certain amount of evidence he 
made an application asking to be allowed 
to amend tbe plaint by adding that he was 
a land owner iu the same Thulla while the 
vendee was not. Tbe application was not 
spesifisally granted and it was held that ha 
the plaint had not been amended and the 
vendees had had no opportunity of pleading 
to the amended plaint the suit oould not be 
decreed on that ground. As stated above, 
even if the matter had been more specifically 
asserted it would not, in my opinion, have 
baen open to the defendants vendees to assert 
that tbe transaction wcb not as the sale deed 
showed it to be. Irangoieia v. Suhapa 

ia alio not in point, In that not tba plaint, 
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iff slaimed to be entitled to attaah a house 
«b tbe absolute property of A and the matter 
was tried on tbe issne whether A was tbe 
absolute owner of tbe property. Tbe First 
Court of Appeal found that although A was 
not an owner be was a permanent tenant. 
This was held to be a setting up of an entirely 
new ease. 

As, in my opinion, tbe vendees sould not 
be allowed to prove by evidence that tbe sale 
was in faet one of a two-fold abaraeter, tbe 
point is purely one of law, wbisb eould be 
desided without any further evidenoe, and 
the learned Distriot Judge should, therefore, 
have desided it. 

I assordingly acsept this appeal with sosts 
throughout and retting aside the desree of 
the Courts below grant the plaintiff a desree 
for possession of tbe entire property in suit. 
Tbe balaroe of the sale-money, namely, 
Rr. 487 b-0, must be deposited by the plaintiff 
by the 21 it January 1922. Failing meb 
payment, the desree will be null and void 
and tbe suit will stand dismissed. 

Z. K. & J. f. & H. H, 

Appeal accepted. 



NiGPUR JUDICIAL COMMISSIONER'S 

COURT. 

Sicokd Civil Afpesl No. 9*B op 1921. 
Marsh 3, 1922. 

Pictent:— Mr. Kotwal, A. J. 0. 
CHATARIA akd ahotker—PlairtikKo— 

Afpellibts 

versus 

DAWL AT AKD OTHERS—Dm>DA*Tc — 

Ribpukdemts. 

Hi not—Tretpass by guardian—Estate, when liable. 

A minor’s estate is liable for the trespass com¬ 
mitted by bis guardian if bis act was not on his 
own behalf but was on thut of tbe minor and the 
estate of the latter bad benefited by it. Ip. AW, rot. 

1 ^Appeal against the desree of the Dietriat 
Jndge, Amraoti, in Civil Appeal No. 166 
h't 1920, desided ou 26th November 1920. 


Messrs. A. V. Share and E. K. Oandhe, 
for tbe Appellants. 

Messrs. 0. B. J'arahh and N. B. Ehateallar, 
for tbe Respondents. 

JUDGMENT.—Defendants Nos. 1 and 2, 
minors, are tbe sons and defendant No. 3 is the 
widow of one Dalpat, deaeased. Defendant 
No. 3 is tbe guardian of deft ndants Nos. I and 
2. Tbe plaintiff's ease is as follows:—Plain¬ 
tiff No. 2, Ganbhat, in exeaution of a desree 
against Dalpat, got attaabed and sold two folds 
belonging to Dalpat and purahai6d them 
himself. He then leased tbe fields to plaint¬ 
iff No. 1, Chataria, on tbe 25th May 1918. 
Cbataria 60 wed the fields. When the arops 
were ready tbe defendants prevented him 
from removing them unless they were 
given half of them. Chataria thereupon 
under duress gave half the arops and took 
reoeipt therefor, This suit is for tbe 
value of the arops so given. It is said that 
defendant No. 3 was throughout aatiDg on 
behalf of defendants Nos. 1 and 2. Defendant 
No. 3 did not appear or defend Ihe ease on 
behalf of tbe miner defendants Noe. 1 and 2. 
She appeared at a late stage of tbe ease 
and merely adopted tbe pleae raised by de¬ 
fendants Nos. 1 and 2 throogb their guardian, 
the Court Reader. Defendants Nca. 1 and 2 
pleaded that Chataria held the field as 
their lessee under a nimbatai sontrast and 
gave half tbe srops to their mother in 
aaaordanae with the terms of the aontraat. 
They denied that Chataria was a lesteeof 
Ganbhat. 

The defendants’ pleas were not proved. 
The lower Courts desmd the elaim egain6t 
defendant No. 3 only. In this appeal the 
only question ie, whether tbe plaintiffs' 
slaim for a desree against tbe estate of 
defendants Ncb. land 2 on the ground that 
the estate got the benefit of the arops 
taken fcy defendant No, 3 in their names 
should have been allowed. From Sonu 
Viihram v. Lhondu Vuhram (l) referred 
to in Saruluri Oopalan v. Karuturi 
Venkata Baghavulu (2) it would appear 
that if tbe mother eated in the interests 
of the minors’ estate and added the arops 
to that estate the estate would be liable. ( 


(1) 28 B. 33C; 6 Bum L- R.1122. _ u 

|2) 31 lud.Cou.671; A»iM.|932 at : p. 63*|!|29 M 

J. 710. 
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The lower Appellate Court states that there 
is do plea by tbe plaintiff that she really 
did so. Paragraphs 2 and 5 of the plaiot 
sufficiently cake out that the mother wag 
eating on behalf and in tbe interest of 
the minors and that tbe minors have be- 
nefitted by her aat- There is do sugges¬ 
tion in tbe defendants’ pleas that the 
mother had aomitted the trespass, if any, 
on her own behalf and for her own bene¬ 
fit and that the minors’ estate bad not 
benefitted thereby. There is no plea aod 
no issue as regards the liability or non¬ 
liability of tbe minors’ estate as distin¬ 
guished from the liability or non-liability of 
the guardian. All the pleadings suggest, 
if anything, that the minors’ estate got 
the benefit of the arops taken by the 
mother. At, however, minors’ interests Bre 
aoneerned, 1 think it Deaessary to remand 
tbe ease for a detailed examination of 
the parties and trial on tbe points whe¬ 
ther the guardian was aoting on behalf 
and in tbe interests of tbe minora, and 
whether the minors’ estate benefitted by 
tbe arops taken by her. The findings of 
the lower Courts adverse to the defendants 
on issues Nos. 1 end 3 will stand. The deeree 
of tbe lower Appellate Court ie set aside. 
Costs in this and tbe lower Oourta will 
abide the result. 

a - *• D < Dectte let aiide. 


CALCUTTA HIGH COURT. 
OhiGHAL Civil Edit No. 1293 oi 1916, 
January 12, 1921. 

Present;— Mr. Juetise Rankin. 
DEKHARl TEA Co. Ltd.-Puihum 

term# 

ASSAM BENGAL RAILWAY Co., Ltd. 

AMD AMOTRIS— DlUlOAfcTI. 

Gomroon carrier-Loss of goode-Lou measureablo 
sterling—Damages—Rate of exchange , applicabfe. 


Where in a suit for damages against a oomm 
earner for loss of goods by negligence, the 1 , 
caused is, in the first instance, measureable 
sterling, judgment must be based upon such sterli 
inm converted into rupees, at the rate of exchan 
prevailing on the date of the judgment and not t 

•oLa.l MTOiUDg **-. th0 -‘ date of the loss. [p. 41 


Mr. Langford Jamei (with him Mr. 5. if. 
Boie\ for the Plaintiff. 

Mr. A. K. Roy, for the Sesond Defendant. 

JUDGMENT.—In this sasa the question 
arises as to the proper principles upon 
which the damages have to be salsnlated. 
The astion was tried before me a con¬ 
siderable time ago and I held tbe sesond 
defendant Company to be liable to the 
plaintiffs on tbe ground of negligence and 
under the provisions of tbe Indian Carriers 
Aat. The plaintiff Company are incorporated 
in England and the question arises with 
regard to J-6 packages of tea out of a 
total soaignment of 343. Tbe tea was 
being carried by tbe defendant Company 
to Chittagong and the plain purpose of 
its carrying was that it might be shipped 
from Chittagong to England and sold there. 
I am relieved of having to consider any 
disputed fast as to whetber there ie 
or is not a market for tea at Chittagong. 
If there was it may well be that the measure 
of damages would have to be assessed 
acoordingly to tbe rates prevailing in that 
market. But Mr. Roy for tbe defendants 
bae relieved me of much unnecessary trouble 
by pointing out that, upon the fasts in this 
case, he bas no interest save in establishing 
that the true way of calculating in rupees 
tbe damages wbiah the plaintiff can recover 
is by taking the rate of exchange to-day, 
that ie to nay, prevailing at the date of 
judgment as distinct from, let us say, the 
rate prevailing at tbe date of the breach, 
The exact terms of the snbmiiaion made by 
Mr. Roy I have already read out, but I will 
incorporate them for oonvenience in this 
judgment.^ Mr. Roy’s cubmicsion was as 
follows:- Without prejudice to any right 
of Bppeal upon law or otherwise, I am 
prepaied to accept the figure of Rs. 6,8a9 3 0 
as damagee, should the following sontention 
fail, namely, that tbe lose eaueed to the 
plaintiff being in tbe first instance measure* 
able in sterling, judgment muet be based 
upon Bush sterling sum converted into 
rupees at the rate of exchange prevailing on 
tbe date cf the judgment." Mr. Langford 
James for the plaintiff Company says that 
the eum of Re. 6,339-3 0 will sonteut hi. 
clients. I am, therefore, relieved, from eon. 
eidericg any question ae between the rate qf 
exchange prevailing on 21st Deeember l915 
bein* the date on which tbit tea wa' f 


t 


f 
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ard there ia also tbe decision of Mr. Justus 


destroyed by 6re and the rate prevailing cce 
or tvo nettle afterwards, at the date, 
ranefy, on which He tfa woold ronrally 
lave arrived in Erglsrd prd hseDsold in tbe 
Ergliib market. The question ia ccnfircd 
totbif—J b tbe rate of f xo) arge < n tbe date 
of judgment applicable ?—In suprcrt cf He 
prcpreitim that tbe mte cf exchange to cay 
is to be adopted, Mr. Roy baa relied upoD tbe 
fact that tbe plaintiff Ccrrrary ia incorporated 
in Erglacd. To my mind that ia an entirely 
irrelevant circumstance. Tbe reference to 
EDglieb prieea or tie Erglisb market 
arieea, if at all, entirely by reason cf ore 
or other of two fa«te, 6rst, that tbe gccde 
were going to be cold in England and, 
secondly, that there waa no market at 
Chittagong or abort of England npon wbi*b 
/damages could be fairly assessed. That 
England is tbe plaae where tbe Company 
wan ircorporated bas no bearing wbatecever. 
Mr. Roy baa also relied open a decision cf 
my learned brother Mr. Justice Bucklaid 
given apparently in November 1919 in a 
Suit No. 693 cf 1919 between tbe Levtsche 
Aiioticf.e Bonk ard L. E. Fania A Co. Tbe 
deiiaion appeara to have been given before 
tbe deeieicna to which I am about to refer 
and 1 most draw attention al6o to the fact 
that the ease there waa a case of debt and 
not of dam8gie. It appears to have been a 
euit cd a Bill of Exrhhnge and I do not 
cnder6land that there is ar y written judg¬ 
ment i'd which tbe principlea of tbe matter 
can be found dieonseed. 

New, bearing in mind tbe question, which 
ia simply whether or not the date of judgment 
the date upon whiob the rate cf excharge 


ia 


is for this purpose to be taker, I find (tat 
tbe matter ie concluded by recent authority. 
There is the decision, in tbe first plaoe, of 
Mr. Justioe Rocbein the case of Li Ferdincndo 
v. Simon 8milsSr Co. (1) which waa affirmed 
unanimously on this 'point by tbe Court of 
Appeal wbote decision is reported i'd L. R. 
1920, 3 K. B., page 409 [ Li Firdinando v. 
Simon Smiti A Co. (2)). In addition to this 
caee tfceie is tie decision of Mr. JuMice 
Bailbacbe in Barry v. Von Ltrt Hnrk ’3) 


(1) (1P20) 2 K B. 704. 

(2/ O9S0. b K. B. «0?j 89 j J. K. B 1019. 26 Com. 
Cas &7; 36 T. L R 797: (I92u) W. X. 27:1. 

(3) (1920; 2 K. B. 70* 89 L. J. K. B. 89P; 123 L. 


MoCard e in tbe caee of Ltbeoupin v. Oriipin 
(4 1 * 3 . At ore time, American authorities teem to 
bave rendered it dcubtful whether tbe rate 
cf exabarge cd tbe date of judgment 
va? not the true rate id the ease of an action 
for debt as dutinct from damages; but in 
my view, as Mr. Justice McCardie beg 
showr, (bat proposition is not now in 
accordance with tbe best opinion. Tbe 
question before me ie, whether tbe rale 
prevailing cn tbe date of judgment is tbe 
rate applicable in a suit for damages, and 
as to that tbe whole body of recent 
authority ia against the contention of tbe 
defendant. Tbe reaeons given by Mr. 
Justice Bailhacbe are very convincing, that 
tbe plaintiff may sue immediately a breach 
takes plaoe, that the damage* are then 
oryetalized, that tbe law will i'd general 
take no account of cei6ssary delay in 
bringing tbe enit to a bearing. The 
inocnveniei oes of taking the rate as cn 
tbe date cf judgment are printed cct 
by Mr. Justioe McCardie very forcibly. 
The decisions seem to be all one way 
except for the first decision cf Mr. Justice 
Roahe in tbs ease of Eirsch A Co. v. 
Allen, Hording <k Co. (5). That opinion 
was subsequently altered. I would only 
add, for myself, that a Court which can 
only give judgment in terms of one 
currency oan never undertake to ensure 
payment of tbe exact equivalent at the 
time of payment of a given quantity cf 
another currency. The rate of exchange 
on the day of payment loey be an idea), 
but it is an impossible ideal: the rate at 
the time of judgment is not tbe ideal: it 
is not necessarily nearer to the rate at tbe 
time of payment than tbe rate of any 
other day. The contention put forward by 
tbe defendant Company most, I think, fce 
overruled. Judgment must, therefore, be 
given for Rs. 6,339 3-0 in terms of the 
submission made by Mr. Roy. Tbe plaintiff 

mast have hie costs. 

c Ai Order accordingly- 


W 


(4) (1020) 2 K B. 71 * at p. 74,'; 80IL.. J .• K • 1 J- 
U.2 •: 25 foui. Cas. -'135; 61 S. J 882; 36 T. L. R 739. 

• 5) no 9 W. X : Oil T L R- o9 affirmed 
on appeal (19 0) W. X 73; 83 L. J. K B 205; 123 
L. T. 105; 25 Com. Cas. 174; 30 T. L. R. 2lo. 
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PATNA HIGH COURT. 

• A?nti Ftoai Okioikjl Dtci.ee No, 79 

cf 1919, 

Febrcsry 20, U22. 

Frestnt: —Mr. Justice Contts apd 
Mr. Justice Roes 

Bobu BALGOBIND KUMAR akd 

lOTBKKS— PulNUFPi? —APrJLUsTS 
vertus 

RAI BEHARI LAL MITTER and others 

— D> rgNDASTA—RfPOKUKTS. 

Bengal Surrey Act (V of 1‘75), *. 41— Settle- 
tnent Officer, status of—Official acts, presumption as 
to, Ugal it y of, 

A Revenue Officer appointed with the additional 
de ignation of Settlement Officer is vested with 
the powers of a Superintendent of Survey under 
the Bengal Survey Act, and has the powers of a 
Collector under section 41 of that Act, and also the 
power to delegate his functions under the 
section to an Assistant Settlement Officer and his 
order has the force of a Civil Court decree as to pas. 
session [p. 472, col 1.] 

Official acts are to be presumed to be legally 
performed, and where the jurisdiction of an officer 
is not questioned in tho Trial Court, it must be 
presumed that ho acted within his jurisdiction. 
Lp 47 ’, col. i.] 

Appeal against a dreieion of the Subordi. 
nate Judge, Bhagnlpar, dated the 3I*t 
January 1919. 

Messrs. 0. 0. Dai acd Lilmohan Qanaulv, 
for the Appellants, 

Messrs, H K, Sen, Nehi Oh. Ohoee, 
Baikunth Nath Mittir, Bhagatean Fratad 
Surendra Nath Botear.d Subal Ohandra Uatum- 
oar, Tor the Respondents. 

JUDGMENT. 

Oodttj, J —This is a suit for dealaration 
o the plaintiffs* title to, and for possession 
of, a eoneiderable area of land which is 
desoribed in the plaint. The plaintiffs are the 
owners of village Nasnn Nawae. whioh is 
ueually known as Gamail; tie defendant 6rst 
party are proprietors of a village oontignous 
on the east of Gamail, named Hathiondha, and 

'* Pa ' 9 U on tbe »' 
lsoaV. 181 " 118 '’ ,m iB ‘ b *‘ “ lb > »*r 

fj? , „. e " a ? a Partition by which this 

thei " ebar0 bak ‘bat at the time 

in th t e hft S9t ‘ lement w * a wrongly recorded 

Sat n ° f tha defenda °t«, and 

thS^dSf ‘be etreo^th of this wrong raoird, 

nl a iotiffrl a d t M? r8t Par ‘ y ^^Messed tbe 

dlfMdant. d J heQ 4 Mttl#J th8 ,aQd «>• 

detendanti seiond party. The land i« 
dennbsd partly by Qattlsntbat numbers and 


partly by Batwara numbers. The Snrvey 
nnmfcers are 1414, 1415, 1413 and 1417, 
acd the Batwara numbers are 1165 and 
1168 to 1175. The land described by Batwara 
numbers lies principally to tbe east of tbe 
land desoribed by Sarvey cambers and is 
coloured red in the map Bled with tbe plaint, 
the land desoribed by Survey numbers being 
oolonred indigo. 

The suit has been decreed only in respect 
of the land described by Survey numbers 
which is a email portion of the whole land 
and tbe plaintiffs have appealed in respect of 
tbe rest. 

It appears that, at the time of the Cadastral 
Sarvey, there wa3 a boundary dispute between 
tbe villages Gamail aod Hathiondha which 
was decided on tbe 13th June 1901 by tbe 
Assistant Superintendent of Sarvey. By this 
decieion the boundary was declared 
to bs a black dotted line A 0 D E F 
GHIJ K LMNOPQR: this is the 
line which was adopted at the time of the 
Cadastral Survey, and it is this line which 
has bEen made «he basis of the decision of 
the learned Subordinate Judge, and he has 
found that east of the line the plaintiffs have 
failed to establish possession within 12 years, 
and that consequently their suit is barred by 
limitation. > 

The Assistant Settlement Officer’s decision 
being so very largely the basis of the desi- 
sion it has been made tbe first ground of 
atteok by the learned Oonosel for the appe]. 
lants, who contends that it was passed without 
jurisdiation. The learned Subordinate 
Judge treats the desision as having tho 
foroe of a Civil Court decree, and the first 
point for consideration i», whether this is 
so or not. It is admitted that if the 
order is within jurisdiction it has the force 
of a Civil Coart decree nnder section 41 
of the Snrvey Ast, but the learned Counsel 
for the appellants contends that the plaintiffs 
have not established that the Assistant 
Settlement Ottiier had' jurisdiction. Sec¬ 
tion 41 of the Bengal Snrvey Act (Act V 
of 1375) says that the boundary is to be 
determined by the Collector according to 
actual possession and “the order of the 
Collector under this section shall, until 
it be reversed or modified by sotapetent 
authorUy. have the force of an ortfer of a 

SI ° , d !? lftP ! D8 thB P artiea be in 
possession of the hod in Tinordause with 
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the boundary as determined by tbe Collector.” 
The person toen who has jurisdiction under 
section 41 is the Collector, and "Collector" 
i» defined in the Act as an Officer who 
is generally or specially vested with tbe 
powers of a Collector for the porpose of 
this Ael; and Deputy Collector" includes 
any Depnty Collector to whom the Collector 
or the Superintendent of Survey may 
delegate any of bis functions under this Act. 

Now, it appears from Notification No. 11574 
L. R,, dated the 7th December 1914, that 
a Revenue Officer appointed with the 
additional designation of Settlement Officer 
is vested with tbe powers of a Superin¬ 
tendent of Survey under tbe Bengal Survey 
Act, and it is not disputed that be has 
the powers of a Collector under section 41 
of the Act. It is also admitted that he 
has power to delegate bis functions under 
this section to an Assistant Settlement 
Officer; but what is contended is, that it 
has not been shown that in fast there was 
delegation in the present case. 

The contention is, in my opinion, without 
force. The point is an entirely new one 
taken for the first time in appeal before 
us, The delegation must have been by an 
office order and if tbe objection had been 
taken at tbe trial stage it would have 
been a simple matter to produce the order, 
or, if tbe order were destroyed in the 
ordinary course, ac is probable, to have 
eiamined witnesses. We are precluded 
from taking such evidence at tbe appellate 
stage and it would, in my opinion, be 
improper and unfair to remand the saee 
on this ground. The ordioary rule of law 
is that official acts are to be presumed to 
be legally performed and in tbe present 
cate the jurisdiction of the Assistant 
Settlement Officer not having been questioned 
in tbe Trial Court, it must be presumed 
that be acted within his jurisdiction in 
passing tbe order of the 13th June 1S04. 
This being so, bis order has the force of 
a Civil Oourt decree as to possession, so 
that in regard to all the land west of tbe 
boundary line laid down by him it was in 
possession of tbe plaintiffs on the 13th 
June 1904 and all the land east of that 
line was in the possession of the defendants. 
Tbd present suit was filed on the 27th 
of June 1916, so that the plaintiffs were 
uotjliu possession of the land east:! of the 


boundary line within 12 years of the 
filing of tbe suit, and their suit is barred 
by limitation in respect of this land unless 
they can establish that they bad since 
that date dispossessed the defendants. Mr. 
Das, tbe learned Counsel for the appellants, 
frankly admits that be has not established this. 

I may note bere that in addition to tbe 
order of tbe Assistant Settlement Officer 
there is a mass of other evidence, both 
oral and documentary, to show that before 
tbe time of tbe decision of the boundary 
dispute and at that time, tbe plaintiffs 
and defendants were in possession of tbe 
land as therein defined. This evidence has 
been very carefully considered by tbe 
learned Subordinate Judge but in view of 
my finding that tbe order of the Assistant 
Settlement Officer has tbe effeot of a 
Civii Oourt decree as to possession, it is 
unnecessary to do more than say that 1 
folly agree with bis finding that on this 
evidence tbe plaintiffs were clearly not in 
possession even before the date of that order. 

The only other question then is, where the 
boundary dispute line, whioh is the same 
as the Cadastral Survey line, runs. To 
assist us in this, we have four maps, the 
map attached to tbe plaint, tbe boundary 
dispets map, the Oadastral Scrvey map and 
a map prepared by a Commissioner for 
the purposes of this case. The learned 
Subordinate Judge has diccarded the 
Commissioner's map, because be saye it 
started from a doubtful point, In this he 
appears to be correct, but 60 far as the 
line of tbe Cadastral Survey shown by him 
on the map is ooncerned, it corresponds 
very closely to the plaint map in accordance 
with which the decree bac been passed, 
and both agree very closely with the 
Oadastral Survey map and tbe boundary 
dispute map. It is in accordance with tbe 
plaint map that the decree has been passed, 
and, accordingly to this, plots, Nos. 1414, 
1415, 1416 and 1417 of tbe oadastral 
Survey have been decreed in favour of the 
plaintiffs. This is correct so far as it 
goer: but it is contended by the learned 
Counsel for tbe appellants that it does 
not go far enough inasmuch as it would 
appear from the Oadestral Survey map. 
the boundary dispute map, and the Com- 
miesioner’s map, that there is a port™> 
land within ;Gam» : l which will miWt 
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some portion o! Batwara plots Nos. 1173, 
1174 and 1175, in regard to whish the 
plaintiffs' suit has failed. 

Now, it appears from the order of the 
Assistant Settlement Offiier in the boundary 
dispute that certain plots Nos. 83 to 87 
in the map prepared by bim are within 
Gamail, and on a 'comparison of this map 
with the plaint map, it would sertaioly 
appear that this sontentioa has some forse. 
Withont, however, having the line re laid 
it is impossible to definitely say whether 
this is so or not, and the diffisnlty is 
that, the question does not appear to have 
been sonsidered in the Trial Ooart. It is 
suggested by Mr. Sen for the respondents 
that, even if we aesepted the fast that this 
was so, it does not definitely settle the 
matter, besau6e the order of the Assistant 
Settlement Offiser is dated the 13th Jane 
1904, whereas the sait was filed on the 
27th Jane 1904 and there might have 
been dispossession within the foarteen days 
intervering between the 13ih of Jane and 
the 27th of Jane 1904. I do not propose, 
at this stage, to express any opinion on 
this point, bat I think that if it were to 
be found that any portion of the Batwara 
plots Nos. 1173, ll74and 1175 was ineladed 
within Gamail at the time of the boundary 
dispute, it would have a very sonsiderable 
bearing on the ease so far as these lands 
ate sonserned. It is neseseaty, therefore, to 
have this matter sonsidered, 

In the result, then, the appeal is desreed 
to this extent only that the enit is 
remanded for a desision whether any, and, 
if so, what, part of the land enslosed by 
the letters M N 0 P Q R of the map pre¬ 
pared in the boundary dispute (Ex¬ 
hibit Bl) is alaimed in the plaint, and if 
so, whether the plaintiff is entitled to any, 
and what, relief in respeat thereof. Costs 
will abide the result. Both parties will 
be entitled to addnee evidence in regard to 
that i portion of the suit which has been 
remanded. 

Bom, J.—-I agree. 

W. 0. A. 

Appeal deoreed , 


CALCUTTA HIGH COURT. 

RSVIRENCC ETUDES 8BONOX 51 (1) 

OF thi Indian lsCOMC Tax Acr, 1918 
Jannary 17, 1921. 

Preterit Sic Lancelot SandersoD, Kt., Chief 
Justice, Mr. Justice Teunon and 
Mr. Justice Richardson. 

CALCUTTA TUEF CLUB 

VBTSUt 

SECRETARY or S ATE for INDIA. 

Excess Profits Duty Act (X of 1U19J, *9. 2, 3 —Turf 
Club—"Adventure or concern in the niture of trade' 
— “Business"—Excess profits duty, liability to pau — 
Test. 

Where a Turf Club admits the public to its stands, 
paddocks and enclosures on race-days, on pay¬ 
ment of entrance fees or gate money; allows persons, 
who are not members of the Club, to enter horses 
for the races which it conducts, on payment of 
entrance foes, allows book-makers to carry on their 
calling in its enclosures on payment of license 
fees; allows persons, who are not members of the 
Club, to make bets through its totalisators and 
takes a commission, the Club carries on an “adven- 
turo or concern in the nature of trade” within the 
meaning of section i of the Excess Profits Duty 
Act, and consequently carries on a "business” 
within the purview of section 3 of that Act, in 
respect of the sums received under the foregoing 
heads, and is liable to pay oxcess profits duty The 
ultimate destination of the surplus, if any, received 
in respect of these matters, is immaterial. The 
test is, whether tho moneys were received by the 
Club from non-members of the Club and in exohange 
for something which is given by the Club, and in 
respeotof which profits are made [p 477, cols.i *3.] 

Referense made aoder seition 51 (1) of the 
Indi»n Insome Tax Ast, 1918, by the ’Board 
of Revenue. 

Mr. 5. fl. Dji, (*ith him Mr. L, P, B 
Pugh), for the Royal Oalantta Turf Club. 

Mr. N. N. Sircar, (with him Mr. N, Qos- 
for the Sesretary of State. 


JUDGMENT. 

Saxdibson, 0. J.—The question wbi.h bat 
been referred to this Court by the Board of 
Revenue, as the Chief Revenue Authority, 
la whether the Royal Calcutta Turf Club u 
liable to exsess profite duty under the 
Exsesa Profile Duty Ast of 1919. Tha 
was stated at the instanse of tha Royal 

Calcutta Turf Club and it ie as follows 
!n this sase, an applisation has been made 
by Ibe 8«wtwy of the Royal Oalsntta Tnrf 
Club, on behalf of the Club, to »h« Board of 
Revenue, as the Chief Revenue Authority, 
under sestion 51 (!) of the Indian tnsoms Ta* 
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Aet, 19 F, which has been made applicable 
to excess profits doty by section 15 cf the 
Excess Profits Doty Act, 1919, with the 
modifications prescribed by rule 31 of the 
Excess Profits Doty Rale*, 19.9. for a case 
to be stated on the qnestioi whether the Glob 
is liable to exaeB9 profile doty. It appeals 
from the Collector's record that the Club was 
assessed to income tax for the first time in 
1918 and the Olob’e liability to income tax 
i 9 roi dispated, bat it is contended that its 
income dce9 not include any profile of a 
bnsiDeee, within the meaning of the Excess 
Profits Doty Act. The grounds for this 
contention are set forth in a statement of oa*e 
annexed to the Olob’e application, which also 
sets forth the eouroes cf the Club's income. 

“in the Board’s opinion, the Clab is liable 
to cxoess-prctits duty in re»peot of the follow- 
ing sources of income, in so far as the sums 
received under theeo heads are not paid by 
members of the Club : — 

“Entrance fete to the stand, paddocks ard 
enclosures, or gate money. 

"Entrance fees paid by owners of horses. 

"Book-makers’ license fees. 

"Percentages cn the totalisa'ors. 

“Percentages on sweeps on the Derby and 
St. Leger. 

"The care appears to the Board to be 
parallel to that of the Carlisle and Silloth Ooij 
Club v. Smith (1). That «as a case in which 
a Golf Club admitted persons otlei than its 
members, without discrimination to play gclf 
on its ground on payment of certain fees, and 
it was held by the learned Judge who tried 
the case in the first instance, as well as by 
the Court cf Appeal, that the fees received 
from such vie iters were income of an adven- 
tare or concern in the nature of trade. Toe 
Rsval Calcutta Turf Club similarly admits 
the publio to its stande, paddocks and ene.o- 
sares, on race days, on payment cf entrance 
fees or gate money ; allows persons, who are 
not members of the Club, to enter horses for 
the races which it conducts on paymrat cf 
entrance feee; allows book-makers to carry on 
their calling in its enclosures on payment of 
license fees; allows persons, who are net 
members cf the Club to make bets through its 
totalizators, and to boy tickets in the sweep- 


(1) (1612) 2 K. 
U T. E>73; 2S T. L. 


B. 177; 81L.J. K. B. 681; 106 
It. 262; 6 Tax. Cas. 48. 


stakes on the Darby and Sf. L9ger rasei on- 
ducted by it. Whether the reoaipts from these 
sources yielded a prtfp, after deducting 
exponses properly chargeable against them, 
in the aoj~cnting period on which excess- 
profits duty is leviable, is a question of fait 
for determination by the Collector. 

" The fact that the members of the Olab 
do not derive pecuniary profit from its 
o: e.-ations and that a part of it* iuiome is 
devo ed to oharity, do not, the Biard thinks, 
affect its liability to excess-profits doty.” 

The opinion of the Board was that the 
Clab was liable to exiess-proSts duty in 
respect of the following sources of iocorno in 
so far as the earns received under these herds 
were not paid by the raembors of the Clab: 

(i) Eutranoo fees to the stand, paddocks 
anl enclosures, o.* gate mnuey. 

(ii) Eatrame fees paid by owners of horses. 

(m) Bock makers’ license less, 

(iu) Percentages on the totalisators. 

(t>) Percentages on sweeps ou the Derby 
and St. Loger. 

It was stated by the learned Counsel for 
the RoyalCcUatta Turf Club, Ur. S. R Du, 
in opening the Reference, that ho anticipated 
that the last head would not now be relied 
upon by the Crown and the learned Counsel 
who appeared as Junior Counsel for the 
Crown has just informed us that he is in¬ 
structed not to press that item, Consequent¬ 
ly, this Reference may be taken as if the 5th 
item was struck out. We have, therefore, 
to deal with the first four items which I have 
mentioned. It is to be noted that the Board 
stated that if it were deoided that the 
Royal Calcutta Turf Clab were liable to 
excess pro6t9 duty there would still be 
the question whotber the reoeipts from 
the sources whish I have mentioned, 
yielded a profit after diductiog expenses 
properly chargeible against them io 
the accounting period, on whoi 
profits doty was leviable, and that that would 
be a question of fact for determination by the 
Collector. Therefore, the only question 
which this Court has now to determine i« 
whether, on the facts of this case, the Rif« 
Calcutta Turf Club ie liable to excess proSts 
duty, if there be any excess profits in reepaft 
of the four heads. Whether any profits fill 
be assessable to that doty will still remain a 
question which will have to be invented 
by the Oolleitor, 
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The obje«ls of the Olob are 6et forth at the Club's surplus in other years as ordinarily 
length in the sase whi«b the Tnrf Clob the expenditure would have been largely 
submitted and tbe material portions may be increased. A Club house has b*en held on 
staged as followslease eicselS?!, but in the year 1919 it 
The present large operations of the Club was found that the aaaommodation for 
are the result of a gradual development the offiae establishment was inscffiiient and 
The proprietors of the Club are the present in view of the rising value of Calcutta pro- 
members, none of whom derive or ever have parties it was thought advisable to secure 
derived auy peiuniary profit from the the Club’a position by purahase of pro 

operatione of the Club. mi8e8 i n Raeeell S-.reet. A very Urge 

•'an. u- . ,0 , , . olerieal staff is employed by the Club in 

Ibe objeete of the alub are the oontrol addition to the cffo : al staff and labour 

id enionrao’flmflnfc nf i a . . i « 


- <#— — WIO V l_l U VUUVlUt 

and enaouragement of Rising, the aonduetof 
the Oaliutta Rases, the eDaoaragement of 
sountry-bred horse breeding, the somfort and 
aonveniense of the members of the Club aud 
the general pablie attending the raaes in 
Oalautta aud subsidizing of up-souufry meet¬ 
ings." 

After setting out the history of the Club 
and stating that, originally, there were 
Steward* of the rases disticot from theTarf 
Club Stewards, the ease proaeeds: “Gradually 
the Tarf Clab Steward* appear to have 
assumed sontrol not only of the Club but 
also of the raaing in Oalautta and gradual- 
*y bow is not known—of ap*eoQotry rate* 
meetings. " From 1880 there has been a 
•ontinuous msrease in the popularity of 
raeing whiah produaee more funds. Book- 
makers have beenliaeused and totalisators 
provided, both of wbi*h form a eonroe of 
revenne, 

Considerable amounts have been spent 
on improving the rasesourse, building 
i finds and the stakes aod lontri- 
buttons have been insreased. In lit.7 
a lease was obtained from Government 
of the rase oourae and enslosures at a 
nominal rental. No insome has been 
retained beyond the eum eoneidered advis- 
Bble as a reserve to meet spatial expen. 
diture in sonnestion with rasing. The ilab 
has always made soniiderable soutributions 
to shanties, but during the war the expen ■ 
diture on rasing was ferpt as low as possible 
ana sertam nesessary renewals and improve¬ 
ments were held bask, eo that there might 
be as large a surplos as possible. Donations 

of ri , ar,ll r Wera made t0 the amount 
or sush purplus and the whole of this was 

,hBrity ’ Tbe donations of 
»bow years dp no * f orm l0rwil ^ ide tg 


- —- - - —-u uuu iaujur, 

As before staled, it ha* been the polisy of 
the Uub to spend its annual receipts, after 
suitable oharitable payment, either on in* 
sreased stakes and sontribatione and in 
improvements, all with a view to the 
benefit of rasing generally. Doring the 
war the polisy wae to save as mush as 
possible, and give the amount to sharities. 

°r t iD r,’ u‘u 98 fche year i8co * B ° memt « 

of the Club bae ever reseived any prauniary 
benefit. No profits have ever been divided 1 
It was then submitted as follows "U *{, 
impossible to aay that a Club whish bae 
never nought to make a profit and of whish 
the members have not derived aud do not 
seek to derive any pesuniary benefit, tarries 
on abueinese as desar.bed in the A.t oral 

not irari “ ^ tbat “ 9 °P epation8 are 

not trade, aommme or mannfasture, nor 

J a !Y t h . ey Pemo, e8t resemblanse to 

thlt it h^ 8e h descr,ption8 - ■ 14 ” understood 
that R bae been proposed that it should be 

desided whether the Olub sarries on a busi- 

nl?Ai be i° re ander{a t kiD « tb « somewhat son- 
phsated problems of acsountansy to asoertain 

8 P I 0fit8 ’ if aoy ‘ liable ‘oexsess. 
profits duty and assordingly this etatemenl 

of the ease is submitted for consideration 

tbe0,ah “ ,,m> 

.b. Tb E.:r , t 6 t c D d : lr r 3 ° ( 

follows: • This .t . hwh . 19 •• 

every business (other ’than the h™* t0 

•Mt.on ‘si of the Aot, There we “nd" that 
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“business” inolude* aDy trade, commerce or 
manufacture or aoy adventure or concern in 
the nature of trade, commerce or manufacture. 
Tbe question whieh we have to decide is 
whether, on the facts of this ease, and by 
reasons of the snms reoeived by the Olab 
from persons who are not members of tbe 
CInb, in respest of tbe 6rst fonr heads set 
out iD the Referense, the Club san be said 
to be earrying on business" within tbe 
meaning of seation 2. On the one hand, the 
learnd Counsel Mr. S. R. Das and Mr. Pugh 
who appeared for tbe Royal Truf Club 
argued that the definition of ‘ business" in 
seation 2, was an exhaustive definition and 
that tbe word “insludeb" most be read as 
being equivalent to “means and insludes." 
On the other band, Mr. Sirsar on behalf of 
the Crown argued that “insludes” means 
“include* " Our attention was drawn to the 
fast that in other definitions wbish are to be 
found in sestion 2 the word “means” is 
used; for instance, “assounting period means 
the twelve months endiog on, etc.; “Chief 
Revenue" authority me in* tbe Board of 
Revenue; “pressribed” meant pressribed by 
rules. Tbe learned Counsel for the Crown 
further argued that if the definition of 
“business" in *e«tion 2 was intended to be 
exhaustive, then there would be no reason for 
tbe insertion in Sshedole I of the Ast, of 
the eeiond and third iostanies whieh are 
given in the list of "exsepted business” 
in that Sshedole. In my judgment, it is not 
neosssary for us to desido ^ tbe question 
whether the definition of "business” in 
seition 2 is exhaustive : and. indeed, the 
learned Counsel for the Crown did not invite 
us to deaids that questioo, for he said that 
he was sontent to base bis aase upon tbe 
•ontention that the Royal Oalautta Turf 
Club were earrying on either a trade or an 
adventure or sonoern in the nature of trade. 
In my judgment, the contention of tbe Crown 
is eorreat; consequently, it is not necessary 
for ns to deaide whether the definition of the 
word “businesa” in seation 2 ic exhaustive or 

not. 

The opinion of the Board of Revenue was 
based upon an English aase Carlisle and 
sum Golf Club v. Smith (l) whieh 10 the 
first instants was desided by Mr. Jastue 
Hamilton and afterwards by tbe Court of 
Appeal, whieh upheld tbe judgment of Mr, 


Justiae Hamilton [Oarliile and 8illoth Golf 
Club v. Sm\th (2)]. It is true that that is a 
deaision upon the question whether the G>lf 
Club was liable to pay inaome tax, but the 
deaision was to a large extent based upon 
tbe aonsideration of the question whether 
the Golf Club was earrying on “ousiness" 
within tbe meaning of the Inaome Tax Ait, 
1842 (5 <i 6 Viot. a. 35), 8ahedule D of 
whioh sp8aified “The duties to be aharged in 
rerpest of any trade, manufaature, adventure 
or aonaern in the nature of trade not 
eontained in any other Sshedole of tbe Aat.” 
These words, it will be seen, bear a elose 
resemblanae to tbe words whioh we have to 
construe. Tbe faats may be taken from tbe 
head-note : “ The appellants, an 'ordinary 

members’ Golf Club,’ aiqnired land under 
a lease from a railway company and 1 aid out 
a golf eoorie acd erected a Club bouse 
thereon. In addition to the members of 
the Club, who were entitled on payment of 
an annual subscription to play on the 
links and to other privileges for the current 
year, a considerable number of visitors were 
permitted to use the Club premises and to 
pDy on tbe links in aeiordanee with a 
provision eontained in the lsase which 
required the Club to allow such visitors to 
play on payment of certain gresn fee3. The 
total annual expenditure incurred by the 
Club in maintaining the links in a proper 
sondition for play exceeded the total amount 
of fees received from visitors. It was held 
by tbe Court of Appeal that the appellants 
were earrying on an enterprise which was 
beyond the scope of the ordinary functions 
of the Club, and as to which separate accounts 
might be kept so as to ascertain whether 
there were any profits, and that any profits 
derived from the visitors’ green fees were, 
therefore, taxable under Schedile D of the 


jome Tax Act." 

The learned Master of Bolls in the coarse 
the judgment said as follows ; It seems 
me that there is a real difference between 
»r.eys received from members, and applied 
• the benefit of members and moneys 
,eived by the Club from strangers. I 
Quot draw any distinction between 
,bi.h mi 8 h, I;-* 


1 * __ 


(2) (1913) 3KB 7.» s 8) I-.J. K .B 837^ 103 
T. 785, LI L.Q.R. 7 lO i .».TaX,Cas 19b; 67 S. J. 


785, 

29 T. L. B. 608. 
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green moneys. In eash i&ie the Club would 
be assessable.” 

Lord Jnetiie Boakley said: If it were 
neieaiary (whiah it is not) to detide whether 
the Club were tarrying on 'an adventure or 
tontern in the natare of trade,' I am of 
opinion that they were. To determine thia 
question it is Dot the tharaiter cf the person 
wbo tames on but the tharaiter of the 
tontern whith is tarried on that has to be 
regarded. If a land-owner laid down upon 
bis land a golf oonrse and tharged fees for 
admission and user —if, that is to say, the 
links were a proprietary golf links tarried 
on with a view to profit—there tan be no 
question bnt that the proprietor wocld be as¬ 
sessable.” 

Lord Jnstite Kennedy said : “Bnt opon the 
faits appearing in the taee, it appears to me 
that this Olnb is really tarrying on the 
baeinees of supplying to the pnblit for 
reward a retreation ground fitted for the 
enjoyment of the game of golf, and that the 
reaeipts derived from this business are in the 
nature of profits and gains in respeat of whith 
it is liable to assessment for intome tax.” 
Id my judgment on the faats of this tase, 
the Royal Oalsutta Turf Club is carrying on 
the business of supplying to the publit for 
•reward a ground fitted for the purpose of 
rating—some portion of the publit use it for 
the purpose of rating their horses, namely, 
the owners of rate horseb; other members of 
the publit use it for the purpose of tarrying 
oh their business, namely, the bookmakers 
who resort thereto under litenaet whith are 
issued to them for reward by the Royal 
Oalsutta Turf Club ; other members of the 
publit use it for watibing the raoss and for 
the purpose of betting on the rates. All 
these, attordingto the case presented to up, 
pay money to the Club either iu respeit of 
entrance fees at the gates or in respeat of fees 
for the entries of horses in the rates or in ret* 
pett of litenses issued to book makers or in 
respeit of the aommiseion whith is taken by the 
Club from the totalisators. In my judgment, 
upon the faits stated in tbe oaee submitted 
to the Court, it must be held that the 
Royal Caliutta Turf Club is carrying- on an 
adveutureor tonaern iu the nature of trade” 
and aoneeqaently is tarrying on a ‘'business” 
within the meaning of seation 3 of the Att, in 
respeit of sums received under the first four 
jjtads mentioned in fiho ease, from portons • 


other than members of tbe Club. 

Ad argument was founded on an observa¬ 
tion made by Hamilton, J., in the Trial Court 
Carlisle and Silloth Golf OUb v. Smith 
(1). "Strangers," said the learned Judge, 
"are admitted to tbe Club house as well as 
to play upon tbe tourse and that seems to ms 
a feature outside tbe ordinary tsope of that 
whioh this Club is found to be, namely, an 
ordinary bona hie members’ Olnb.” It was 
said that tbe enterprises of the Turf Club, 
from wbith it derives a profit from the 
publit, were all within the stope and 
purpose of tbe Club, whith is to entourage 
borse ratmg. If that be so, tbe Turf Club 
differs all tbe more from an "ordinary bona tide 
members’ Club” and tbe present tase, there¬ 
fore, is an a fortiori case. 

It only remains for me to deal with one 
other point whith was raised by the learned 
Counsel for tbe Club, and that is that tbe 
members of tbe Club have not and do not 
reseive any profit out of the transactions 
whith are tarried on by the Club, and that 
the admitted surplus bae been, and is, used for 
the purpose of tabsrtibing to shanties. 

It does not seem to me material what ia 
tbe ultimate destination of the surplus, if 
any, whith the Royal Oalsutta Turf Club 
receives in respect of these matters. The 
test is, whether the moneys are reteived by 
tbe Club from non-members of the Club and in 
exthange for something wbith it given by the 
Olnb and in respeet of whiah profit is made. 

Far these reasom, in my judgment, the 
answer to this Referenos shonld be that the 
Club is liable toexeess profitsduty.if upon the 
asaonnte being takeD, there be any excess 
profit! upon whioh the duty is leviable in 
reBpeat of the following sonraes of insome, in 
so far as the sums reaeived under these beads 
are not paid by members of the Club; namely, 
W entranae fees to the stand, paddotks and 
ontlosuret, or gate money, (*») Entranae fees 
paid by owners of horses, (m) book-makers’ 

Itsense fees, (»o) psraentage on the totalise* 
tors. 

The Royal Calcutta Turf Club must pay, 

the sosts of tbie Reference. We direct 

that atopy of our judgment be sent to the 
Hoard of Revenue. 

Troitoi, J,— I agree. 

■ Riohabdsok, J,—I agree. 

w o. A. 

Beftrenu anuctrtd, * 
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LAHORE HIGH COURT. 

Seohd Civil Appeal No. 1030 of 1917. 

October 28, 1921. 

Present: — Mr, Justice Atdal Rioof 
and Mr. Jastiee Campbell. 

Tbe Firm of Rai Bahamr HAR.JI 
MAL MELA RAM, thaocgh 
JOG RAJ, TdEiR MANAGER — Defend.nt 

—Appellant 
terms 

Td* Firm of KIRPA RAM BRIJ LAL, 
throcgh NARINJAN DAS, MANAGER 
— Plaintiff, and Tbk Firm of SUKH 
DEV BAKHSH, torodgu BHaIRON 
PA RSH A D — Defendant— 
Respo*dfnis 

/'. i rtncrship—Accounts, partial—Dissolution. 

In regard to suits by ono partner against 
another for a partial account, the general rule as 
applied in India, is that if rhe account ia sought 
in respect of a matter, which, though arising out 
of a partnership business, or connected with it 
does not involve the taking of general accounts, 
the Court will, as a rule give, the relief applied for. 
It will be for the Court to determine under what 
circumstances it will be equitable to order a 
partial account, having regard to the rights of the 
parties under the contract There is no rule of law- 
now in force that a partial account can be ordered 
only under exceptional circumstances, [p 47N, col, 

*o . , 

Where a partner withholds the profits of a con¬ 
cern from a member of the firm, the partner 
excluded from the protits may briug a suit for an 
account aud for his share of the profits, and such a 
suit cannot be dismissed for the reason that the 
plaintiff does not claim a dissolution [p 4fe0, col. 1.] 

Seaond appeal from a detree of tbe 
District Judge, Lyallpnr, dated tbe 7tb 
Febrnary 1917, modifying the preliminary 
deoree passed by the Senior Subordinate 
Judge, Lyallpnr, on tbe lltb Marsh 1916. 

Lala Uoti Sagar, R S„ aDd Dr. Nand 
Lai, for tbe Appellant. 

Bakhehi Tek Ohand, for the Respondents. 

JUDGMENT.—Tbie seesnd appeal bae 
arisen ort of a Bait for aeoounte. The 
following facts will disclose tbe Dature of the 
init:— 

Three firms, namely (1) Kirpa Ram-Brij 
Lai, plaintiffs (2), Rai Bahadur Harji Mai- 
Mela Ram, defendant No. 1, and (3) Seth 
Rnkh Dev Bakbsh, defendant No. 2, by a 
’ dated the 19th October 1913, agreed 
ko 3 certain portion of the inoome of 


was executed, but it is apparent from the 
doaument that there were two separate 
agreements relating to tbe ginning faatoriee 
and the press faatoriee respectively. The 
agreement relating to the press pool was for 
three years aommeneing from tbe 20tb Oetober 
1913 up to the 20th Ootobsr 1916, It was 
provided, however, that any partner would 
be at liberty to dissolve it by giving notise on 
tbe 15th June of any year. The agreement 
a« to the ginniDg faatories was for two years 
aommenaiDg from tbe 14th Ootober 1113 and 
ending od tbe 14th Oatober 1915 with liberty 
to dissolve it by giving notiae od the 15th 
Jane 19i4. On tbe 15th June 1914 tbe 
plaintiff faatory gave notiae dissolving the 
ginning pool expressly stating therein 
that tbe press pool would aoDtinue. Tbe 
plaintiff states that tbe press pool aontinued 
aaaording to tbe agreement, but tbe defend¬ 
ant No 1 by bis aondnat put an end to it on 
(be 15th Judo 1915, Tbe plaintiff firm, there¬ 
fore, instituted the present suit ou tbe 13th 
October 1915 for tbe settlement of part- 
nprship asaount of the press pool from the 
15th June 1914 to tbe 15th Jane 1915. 

Tbe defendant No. 1 resisted tbe suit on 
tbe allegation that by the notiae of the 15th 
June 1914 both tbe ginning and press pools 
were dissolved, and that, therefore, the 
plaintiff was Dot entitled to sue for tbe 
settlement of aaaount for tbe period between 
tbe 15th Jane 1914 and tbe 15th June 1915. 
In tbe alternative, be pleaded that even if the 
press pool was not dissolved the plaintiff was 
not entitled to sue for a partial settlement 
of asscuDt without suing for the dissolution 
of tbe partnership and that as he eould not 
sue for the dissolution of tbe partnership 
during tbe term of tbe agreement, the suit 
was premature. 

The Court of first instanae held that the 
noliae of tbe 15cb June 1914 did not put an 
end to tbe press pool, as it was expressly 
mentioned in the notiae that it was to con- 
tinue. Tbe Court also held that neither by 
tbe aonsent of the partners nor by tbe aon 
duet of tho defendant No. 1 was the partner¬ 
ship dissolved on the 15th June 1915 ai 
alleged by the plaintiff. Ae to the right of 
tbe plaintiff to maintain tho suit for a partial 


their respective ginD'ng ard pre^e faatories. 
As regards both the fat ones one document 
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settlement of assounts daring the sontioa 
ac«e of the partnership tho Court held that 
a« the assounts for the season 1914 15 sould 
be settled withont referenae to the acioonts 
for the season 1915 16, the salt was main¬ 
tainable. A preliminary desree under Order 
AX, rule 16, Civil Prosedure Code, was 
aaaordingly passed by the Trial Court for the 
settlement of aaaounts of the press pool for 
the season 1914-15. 
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Against this dearee both parties appealed. 
The defendant’s appeal impugned the deoree 
of the Trial Court for the settlement of 
aooonnte, and reiterated the objeations re- 
lating to the maintainability of the suit. 
The plaintiffs appeal ahallenged the desieion 
of the Trial Court relating to the aontinuanae 
of the press poo), and maintained that the 
partnership had been dissolved by the son- 
du.t of defendant No. 1 on the .5th June 
rn , The lower Appellate Court asaapted 
tbe pUintm a appeal and modified the pre- 
l.mmary deerse of the lower Court by de.Ur- 
id? that the partnership had diesolvad on the 
15th June 1915, and that the aoiount was to 
ba taken from the 15th June 19 4 to the 
15th June 1915. The other appeal on the 
above findings nesessarily failed and was dis- 
missed with sosts. 

ahWt f d l 8D n Dt haS #ame ap in 
appeal to this Court and it has been sontend- 

Annelid n 6ad, ' n * ° f tba 

Appellate Court to the effeat that the part- 

S*! ‘° ‘ h ® , pr09a Pool bad dissolved on 
e e dl r i 1915 b7 thfl copd ™‘ of the 
ev,dense Tb e learned Judge of Z 
OoM^belowha. resorded the following find- • 

A . ?! , “ J aU L Ue ° b7ioa9 tha ‘ tb o Plaintiffs only 
lsEolved tbe aotton ginning pool and not the 

I™! 00 ':* ^ be ? ondn, ‘ of 'loloodant No 1 
showed quite .loarly that he intended that the 

press pool should also be dissolved. He did 
bu ETS*. aa Peqaired b * ‘ b ® agreement 

but hie aonduet was equal to a notise. Sash 
no ise aoaH only have effeat from 15th Tat 

‘ 6arller - S3 1 bold ‘bat thh 
dissolfed^n l4th°Jnne 1 191 {>/» MD3iderod aa 

The finding as t 0 the dissolution of the 
P" pool partaerflhip on the 15th Jana 1915 


. flBM Of KlBPi BAH-BBIJ Lit, 

is baaed almost entirely on the aorrespond" 
ense between the parties. We have exarnin* 
ed the letter?. Exhibits P4, P5, P6, P7, P8, 
P-°, P10 and PI 1, bnt we have failed to find 
anything in those letters, whioh may support 
the finding of the learned Judge, in our 
opinion, there is no evidense in support of this 
finding. We are, therefore, oonstrained to 
hold that tbe finding of the First Court was 
sorrest and that tbe preys pool partnerahip 
•ontinued and that it was not dissolved either 
by tbe notise of the 15th Jane 19 14 

or by the sonduot of the defendant 
No. 1. 

The only question that remains for deter- 
mination is whether, having regard to the 
fast that at the date of the institution of the 
suit the partnership had not dissolved, the 
plaintiff was aompetent to sue for a partial 
settlement of assounts for the season 1914 15 
In the ease of Karri Venkata Reidi v. Kollu 
A aratayya (1) it was held that 

- n J? r ? ard f0 * n - i{ , 8 by 000 partner against 
another for a partial a.aount, the general 

^r hed ,n Indi8 ’ is that ,7 the 8Mo °Bt 

thnn.h h - ' D r69Pe#l ° f 0 nJftUer Whisb, 
thongh arising oat of a partnership business 1 

or aonneated with it does not involve™’ 
taking of general assounts, the Oonrt will 

he f„r“ S ® n 6 tb8 Felief appIfed ,op - » will 

be for the Court to determine under wha 
airaumstanaes it will be equitable to Z.A ' 

oVthe' al bav, ' D & "Wd to the rights 
of the parties under the sontrast The,? • 

no rale of law now in for.? that a ZiZl 

TZ\Z^ riKBi ^ ^ 

8P"' Df8 * s " ’s 

High Courts as * ” d J /? dg69 ? l . both ‘be 
Mr. J. p. Sioghal in i? po [ tlDg «*n® ir V ‘ 8WB ' 
in British India has given ** ° f Par ‘ D8p8 bip 
in whish partial settleme a 88mi n'« , y °f eases 
allowed. It iso bfi fon n 1 °\ a "° QD ‘ 8 " a8 

345 ' 4t - sr& 

l t <l)U.4 0 M .a 8M2 «.7«MM.L. r. «6| ig 

[a! r A ‘ L ' J ‘ 94 * 

07 «! a! «2 at p. J fc 3^' 268 ' 8 Jap - 363,i 
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of sertain English Bases mentioned in 
the foot note the following rale is stated : — 

"it is, therefore, «lear that where a partner 
withholds the annual proSts of a sonosrn 
from a member of the firm, the partner 
exsladed from the profits may bring a sait 
for an asaouot and for his share of the profits 
and sash a snit shall not be dismissed for the 
reason that the plaintiff does not claim a 
dissolution. To hold the aontrary, would be 
contrary to the principles of justice, equity 
and good conicienae j it is the duty of the 
Courts to bring about the fulfilment of the 
expectations of the parties, and where a 
partnership has been entered into for a fixed 
term, the Courts should not permit a partner 
to drive the others to a dissolution. Every 
partnership is formed for the acquisition of 
gain, and if a partner were allowed to ex¬ 
clude his co-partners from the profits of the 
business, the very object of the partnership 
would be frustrated and it would come to a 
premature end. Where before the expiry of 
the term, the defendant so conducted himself 
as to make it impossible to carry on the 
partnership business, with a view to comptl 
the plaintiff to dissolve the partnership and 
the latter brought a suit for an account of the 
partnership dealings and transactions since 
the last settlement, the Court decreed the 
suit and overruled the objection of the 
defendant on the giound, that if the Courts 
tailed to grant the relief prayed for, a person 
fraudulently inclined might, of his mere will 
and pleasure, compel hie co-partner to sub- 
m it to the alternative of dissolving a part- 
nership, or ruin him by a continued violation 

of the partnership oontiast. 

Now, in this case it is admitted that the 
business of the pool was managed by the 
defendant through his ^e°t, Jog &aj, and 
that prior to the notice of the 15th June 1914 
the accounts were rendered daily and dm. 
deeds distributed daily, but^after that date 
the defendant’s agent stopped the giving of 
the account daily and the payment of profits. 

Several letters were written b . y ‘ h ; 
to the agent, Jog Raj, and to the defendant 
himself pressing them to render ‘ fa e accounts 
and distribute the profits, but no beed was 
paid by the defendant or his agent to those 
letters. In these circumstances, the plaintiff 

wt compelled to institute the suit for settle- 

"Ei'Sta a. .»«««• 
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above justified the course adopted by the 
plaintiff. The decision of both the Courts 
below on this point it correct and is fully 
supported by authorities. As already indicat¬ 
ed, the decision of the lower Appellate Court 
as to the dissolution of the partnerahip on 
the 15th June 1915 is incorrect. We accord¬ 
ingly set aside the decision on that point. 
The result is, that we accept the appeal to the 
extent above indicated and restore the decree 
of the Court of first instance. In other 
respects the appeal ia dismissed. Having 
regard to the fast that ths appeal has suc¬ 
ceeded in part and failed in part wo make no 
order as to costs, 
z. K, A H, B 

Appeal accepted in part. 


ALLAHABAD HIGH COURT. 
Execanox Skcokd Civil ApmL No. 856 

Of 1921. 

February 7,1922. 

Freienh—Mr. Justice Ryvesand 
Mr. Justice Gokul Prasad. 

X DEBI SINGH—JoDGMiNr-DiBTOR- 

Appxilcnt 

tienui 

Pandit BANSIDHAR—Diobi«-Hold*r 
—Rxspondmt. 

Transfer of Property Act (IV of 18S2j, s. 123— 
Gift by Hindu—Delivery o) posicttion K whether 
necessary. 

Among Hindus it is not necessary according to 
section 123 of the Transfer of Proporty Act that a 
deed of gift should bo accompanied by dolivorj of 
possession, [p. 4S1, col. 1.] t . 

Execution seeond appeal from the deemon 
of the District Judge, Budaun, dated the 
2nd March 1921. 

Mr. P. N. Banerji, for the Appellant. 

Mr. Itjbal Ahmad, for the Respondent. 
JUDGMENT.—This appeal arises ’out 
of execution proceedings. Baneidhar got a 
decree on the 30th cf January 1917 in a 
suit which he brought against Debt Singh 
describing him as a member of a joint 
family and heir of one Tej Singh, deceased, 
and claiming a certain sum of money m 
assets of Tej Singh in the hands of Debt 
Singh after Tej Singh's death. Dabi Singh 
did not sontest that suit and it wa« 
decreod «jwrfc. The decree wae in terma 
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of the prayer, namely, against the assets of 
Tej Singh in the hands of Debi Singh 
afttr Tej Singh’s death. An application 
for e r eflation of tbn decree was 61ed on 
the 2-ird of January 1920 and eertain 
property wasattaahed. Dsbi Singh objected 
on the ground that he was not the heir 
of Tej Singh bat wa9 his natural son 
born of a Brahmin woman who was living 
with Tej Singh and that, as far ba«k as 
the 2rith of January 1905. Tej Singh had 
made a gift of all the property of whioh, 
he was then possessed and which bad been 
attaabed. He, therefore, asked for the 
removal of the attachment od the gronnd that 
the property was his own and was not the 
assets of Tej Singh whieh had aome iDto his 
hands after Tej 8ingh’ d death. The decree- 
holder flontended chat the property was the 
asfeis of Tej Singh and had some to the 
possession of Debi 8ingh as sa«h after 
let Singh's death. The learned Munsif 
upheld the objection and ordered the 
attachment to be removed. The decree- 
holder appealed and the learned District 
Judge has found as a fait that D„bi 
Hingb was the Datnral son of Tej Singh 
by a woman of another easts and eonld 
not suiieed - to his property as his heir. 
With referenae to the deed of gift, he doss 
not hold that it was net executed. What 

h ?u* . haviDg regard i'a terms 

hm thinks that it was not a deed of gift 

a^s/thfrTV f*"* 0 •° me * Dt0 °P 0ratl 'on 
after the death of Tej Singh and that, 

havmg regard to the f.ct that no steps 

dnriD ? Tej Singh’s life 

' h,in» A hfl r0VeD , Qe Daper * altered and to 
^.ng the name of Debi Singh on to the 

Beyenne Recorde, he thinks that it was 

hllfT 8 t0 u b0 * thal t,,e deed 8'tt 

had never, been gi VeD effect t0( Oo J- 

gr . onad £ e ‘ allowed the appeal and dis 

n m .Th d ^; b L S, ' D8h ; fl »*•£ Itssemrt 8 ; 
.JhJEE La™'? 0 ' 0pen t0 the learned 

^ was rea l ,0m8 *° tbi8 0OD0l ™°°. 
not h-TI • / * Dew <l n ®«t>on whieh had 

jS d “ n , a h *, T, “ 1 «*-* The 

r “'hi '1^™* ***»=? 

delivery of ® a,l be MMn, P»oied by 


for instance, Pahluim Singh v. Sam Bhirose 
(0 which followed Phul Chani v. Likk\u 
(2). It mast be remembsred that when 
the. deed of gift was exeanted Dsbi Singh 
was a child of tender years living in the 
house with hia father Tej Singh and his 
mother. By the execution of the deed of 
gift followed by its registration, the owner* 
6 hip of the property wai transferred to 
Dsbi Siogb and the possession by his 
father was possession on his behalf from 
that date, in oar. opinion, therefore, the 
learned Munsif was right. We, therefore, 
allow the appeal and, setting aside the 
order of the District Judge, restore that 
of the learned Mnnsif with costa throughout 
including in this Court fees on the higher 
scale. 

Jl *• Appeal alloiced. 

(D 27 A. tfifli 1 A. r,. J. 625; A. W. N. (1901) 222. 
(2j 25 A.3J8; A. \7.N. (19J3; 70. 


OALODTTA HIGH COURT. 
Original Civil Soir.No. 515 o* 1914. 
January 13, 1921. 

Pretent :—Mr. Justice Greaves. 

SEW RAT AN—Puiativp 
versus 

KRISTO MOHAN SH4W aid othibs 

— D'VCNO XT*., 

Practice Order relating to dismissal of suit ,V 
, wfauZf of payment—Order, construction of. 

. In 9 3 “ i , t * he blowing order was passed "Ad 

J kI m ^; Unei rt8 ‘ as condition precedent 
to he paid before at luno. If the mooey i« not 

pa.d by the 1st Juno the suit will be dfsmLed 
wuh costs The money was not pail by the V 

Held, that inasmuch as tho order did . • 

’ the *°y 8 * " Ia <iefaUlt th0 " uit wiU dfamissed " 

, tUo ®“«t was not dead and a further 

nocossary by the Court before it was SLmJJ 

Mr' flTw' *”»'?** ««- 
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When the suit was called od, the defendants 
•onteoded that the suit was dead by virtue 
of an order passed on tlie 10th April 1919. 
That order hae Dever been drawn np. Bat 
it appears from the Minate Book that the 
order was made in these terms:— Adjonrned 
till 1st Judo; Rs. 200 as oondition prece- 
dent to be paid before let Jnne. If the money 
is not paid by 1st Jnne toe sait will be dis¬ 
missed with losts,” The money was Dot, in 
fast, paid in by tbe 1st Jnne, and has not tesn 
paid np to this day. On tbe4thJoDe, Mr. 
Maodal, Attorney for some of tbe parties, 
wrote a letter to tbe plaintiff with regard to 
the drawing np of tbe order for dismissal. 
On tbe 25tb Jnne tbe aase same od, and 
another aase in wbiah a similar order bad 
been made, and in whiah on tbe 25th 
an order for dismiseal was made. Oa tbe 
21st Jane one of the plaintiffs had died aDd 
on tbe 25tb tbe case was ordered to go ont 
of tbe list for substitution to be made, aod in 
August of tbe same year an order for sub¬ 
stitution was made. I have been referred to 
tbe eases of Script thonography Go. v. 
Gregg (1), Metcalf v. British Tea Amciatton 
(2), King v. Davenport (3) and also to tbe 
•ase of Whittier v. Hancock (4). 

It seems to me that the real question is tbe 
effeat of the order of tbe 10th April 1919. 
If that order had eonlaiDed the words: ‘‘in 
default tbe suit will stand dismissed," I 
should have thought that as from that date 
the suit in the •iraumstanees was dead and 
that, irrespective of subsequent proceedings 
and any question as to the drawing up 
of tbe order, tbe Court sould Dot revive 
the suit in tbe absense of ary appeal 
from tbe order of the lOth April 1»19. Bat, 
I think, having regard to the terms of tbe 
order of the lOth April 1919, a further order 
was nesessary by the Court before the suit 
was dead, and that, on an applisation for eueh 
an order, it would be open to the Court, 
if the sirsumstanees appeared to the Court 
to justify sash an order, to further extend 
the time for making tbe payment. Under 
the eusumstanses, 1 think, it is now open to 


(1) ( 890) 69 L. J. Ch. 400. 

(2) (1682i 40 L. T. «K a.) 31. 

(3) (1879) 48 L. J. Q-B. 500; 4 Q. B. D. 402; 27 


W ‘(4) (1878) 47 L. J. Q. B. 152; 3 Q. B. D. 83; 37 L. 

J, OB9; 20 W. R. 211. 
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the Court, in spite of the order of the 10th 
April 1919 to hold that tbe suit oan pro- 
seed. Counsel for the plaintiff tells me that 
tbe suit is ready for hearing, and is 
willing to have it put in the Prospective 
List. In these circumstance?, I will allow 
the suit to go into the Prospeetive Liet, 
But the order of the 10th April must be 
somplied with, and I give tbe plaintiff 
one week to eomply with the order. In 
default of somplianae, within one week from 
this day, tbe suit will stand dismissed. 
Costs, costs in the cause. OertiGed for 
Counsel. 

J. P. & N. H 

Order accordingly. 


LAHORE HIGH COORr. 

Sicond Civil Appial No. 009 op 1917, 
November 12, 1921. 

Fretent:— Mr. Justice Scott Smith and 
Mr. Justice Abdul Qvdir. 

KHWAJ MUHAMMAD *nd othxrs— 
Depiiuams- Afpellams 
terms 

AHMAD KHAN and otbeks—Plaihtipps 

— Rc*POSOPNT8. 

Custom — Succession—Female intervening—Ancestral 
property—Stater —I athans o/ Ludhiana District. 

Where a female intervenes in tbe line of descent 
she simply nets as a condui: to pass outlie prop, 
erty as ancestral property to her sons and their 
descendants [p. ■W'C, cols. 1 A' r.j 

Lchna v. Tnakuri, H2 P K 1*95 (F. B.\ followed. 

Among P.i han» of the Ludhiana District sisters 
and their sons do not succeed in the presence of 
any collaterals who can prove their relationship to 
the deceased, [p. 481, col. 2.] 

Secoad appeal from a decree of tbe 
District Judge, Ludhiana, datsdtbe 7th Decern, 
ber 1916, affirming that of the Subordinate 
Judge, Second Olaee, Ludhiana, dated the 18th 

July 1916. .. 

Mr. if. S. Bhogat, for the Appellants. 

Dr. Hand Lai, for the Respondent. 

JUDGMENT.—The suit ont of which 
this second appeal has arisen was for a 
declaration to the effect that a gift of land 
made by one Muiammat Sabibzadi, who 
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bad only a life-estate, as the mother of 
the last male owner, Abdal Nabi Khan, 
ihiill not affeit the reversionary rightc of 
the plaintiff, Ahmad Khan, after the death 
of the dooor, The donees were the 
daughter's sona of the said lady; or in 
other words, 6ons of the eiater of the last 
male owner. It was claimed that Musammot 
Sahifcztdi having only a life teoare could 
not make a valid gift, that the property 
should revert to the collaterals of the 
original donor, and that there was no cos* 
tom under wbioh sister’s sons could succeed as 
heirs. The Trial Court decreed the suit 
and on an appeal by the defendants the 
District Judge confirmed the decree. The 
defendants have now come up to this 
Court in second appeal and we have heard 
Mr. M. S. Bhagat for the appellants and Dr. 
Naod Lai for the respondents. 

A preliminary objection was raised by 
Dr. Nand Lai that the certificate granted 
by the District Judge on a question of 
custom in this case was net properly 
granted, as the requisites of section 41 (3) 
of the Paojab Courts Ait were not ful- 
tillsd, but aftsr duly considering hie argu¬ 
ments . on this head we cvermled hie 
objection and the case wa3 argued before 
us at length by both sidea on the merits. 

The parties are Pathans of Ludhiana 
District and it has been held that, as 
agriculturists, they are governed by agri- 
cultural custom. The following pedigree- 
table which is taken from a fuller table 
on the record, will illustrate the relation- 
enip between them; 

ALI KHAN 

_ I 


Shamsher Khan 
Ikhtiar Khan 
Sarmoat Khan 


Sahibdad Khan 
Abubakar Khan 

I 

■ Yusaf Khan 

i* 

Ghnlam Farid Khan 

Imam Din 
I ■ 

Ahmad Khan. 
Plaintiff. 


Hit. Salahau Bibi 
1 

Akbar Khan 

Khada Bakhsh 

Baland Khan 

Nathe Khan= 
married to 
Hit Sahibzadi 

Abdul Nabi Khan. 


The plaintiff's aase is that the property 
in dispute had some to Xuiammat Silahan 
Bibi as a gift from her father, and on 
the death of Alus<immat Sahitzidi it shoold 
revert to the plaintiff and bis brothers as 
the aollaterals of the original donor, and 
that the sons of Abdal Nabi’e sister have 
do right to get the land after the death 
of their maternal grandmother, either by 
virtue of the gift or by sneseasion, The 
defendants say that they do not know how 
Musammat Salahan Bibi got the property, 
they do not admit any gift in her favour 
and dispnte the right of the plaintiff 
to pue, 

Mr. Bhagst has taken his stand, in his 
arguments in this Ooort, mainly on the 
faot that there is no evideDee at all on 
the reaord of a gift having bsen originally 
mads in favour of Muiammat Salahan Bibi, 
Ha contends that Abdal Nabi and his 
anaastors held the land in their own right 
and not as persons dessBnded from Ali 
Khan and that, therefore, Ahmad Khan had 
no locut itanii to briog the suit, as he is 
not a aollateral of Abdal Nabi, a female 
having intervened in the line of asaent 
•oote.king Abdul Nabi with Ali Khan. Dr. 
Nand Lai, on the other hand, argues that 
the Courts below have eoneurrently fonnd 
that the land m snit was aeqnired by 
Muiammat Silahan Bibi from her father 
and as she was not entitled under .ns- 
tomary law to suesesd to land in the pre- 
sense of her brother, it is a fair inferenoe 
that a gift in her favour had bsen made. 
He urges that the findings, that the land 
•ame to her from her father and that it 

mZ Z \ S ft ; T fiD c diD * 9 o! whiah 

muot be held to be final. We are pre- 

Sakha! 0 j 0 ?"* that Muiammat 

Salahan got the land from her father as 

ft oonolueive finuing of fast. Mr. Bbagafe 

argue! that there was no evideo.e in !!!* 

fi°nd that fiD t d b i08 ’ ^ " not •«*•£ 

We hnd that there tf-evidenan ih. l 

$arf? piBiB bBi “» ib. M,w»r 

This fiadmg ..naot, therefor., be 
tioped in seeond appeal We tn„.i Q 
however, that the Courts bekw hIJi "5 

a (.»«oV m‘ZJ° s,?." 

hftn nor u there anything on the J *»* 
to prove the said gift, We h«M 7k ! 0r * 
«b.l .be pLi.ti* 
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on tbe ground that the land meat revert 
to him ae a descendant of tbe original 
donor, Ali Khan. In this view of the oace 
it becomes unnecessary to consider or die- 
cues at ary length the arguments addressed 
to C6 by Counsel on both aides on the 
question whether it is necessary to exhaust 
tbe lire of descent of Musammut Salabao 
Bibi both as regards her male and female 
descendants in the direct line before Ahmad 
Khan can bring ary claim. Mr. Bhagat 
insisted in this connection that the donees 
(rens of the daughter of Natbe Kban and 
Musammot Sahitzadi) were tbe direct lineal 
descendants of Musammat Salaban and as 
such were entitled to incceed, in prefer¬ 
ence to Ahmed KbaD, independently cf 
the gift in their favour rnsde by Mutammat 
Sabilzadi. Be relied upon Qurdit birujh v. 
Musammat Irtm Kour (1), Lochhmcn v. 
Lhcgtcan Sohai (2) and bhchonchi Ehnv. 
Beg^m an (3), in support of his contention, 
Dr. Nand Hal in reply relied cn Jannat v. 
Abdulla (4), in which a Division Bench of 
the Punjab Chief Cocrt has differed from 
tbe view taken in Gurd\t Sirgh v. Afu«cm- 
mat Irtm Ruhr (1). We were aeked to 
refer tbe question to a Full Bench to 
have the apparent conflict between Gurdit 
Singh v. Mvsommct turn Raur (1) atd 
Jannat v. Abdulla li) ret at lest and we 
would lave dote so but for the reason 
that we bold that tbe original gift in 
favour of Musammat Salaban has cot been 
proved and the question involved in the 
rulings above cited co locger arises in tbe 
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for holding that u she simply acts as a 
conduit to pass on the property as ancestral 
property to ber pods and their desseDdaotp." 
Abdul Nabi Khan was ber last male lineal 
descendant and on his death his mother 
sot a life estate. His sister or the eons 
of ber sister had no rights in his property 
aaaording to the anstomary law. it appears 
from the answer to question Nn.52, in Dunnot’s 
Customary Law of the Lidhiaoa District, 
that sifters and their sons do Dot enaieed 
in tbe preeeDee of aDy aollaterals who 
ean prove their relationship to tbe deeeased. 
jDstanses of sisters or their sons suc¬ 
ceeding are very rare." In faae of the above 
statement in the acstomary law of the die* 
triot, and without an iota of evideDoe to 
the ar.Dtrary, it must be held that tbe 
lower Appellate Conn’s desision that Ahmad 
Khan, a descendant of Ali KbaD, the 
original owner of the laod, has a muah 
better right to the property left by Abdul 
Nabi than the sous of tbe letter’d sister, 
is quite aorreat. This appeal is, therefore, 
dismissed with aosts. 

z. K. 

Appeal dimuiei. 
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case. 

Coming to tcceessioD pure atd simple 
ae a basis of deeision in this ease, we 
have to difficulty Id 6 rdicg that Atmad 
Khan's alaim statds cn a timer foitirg. 

As shown by the pedigree-table, tbe 
parties are undoubtedly descended from 
All Khar. As regards Musummct Balaian 
Bibi, a female intervening in tbe lire of 
dettenf, Ltlr.a v. Ihahri (5), is cn toltciify 


(1) 3 Jrd. fas. (C<; £4 P. P. 1£0P;7G P. L R. 
1600; II?* P. w. H. 1900. 

\i) 10 Ind C hp. 277; £Sj P- K. 1911; ICO P. L. B. 
J9i 1; iOt* P V>. R- 1611* „ „ , _ 

• 3 10 Jed. tan. 45'; 13 P. R. If-14; 1S6 P. L B. 

I9i.'» 191 P. W. K 191?. 

(,4j 32 Jrd. Cue 617; 4 P. R If 16; £5 T. W. It. 
1910. 

,, (b) 32 P. 2- '.ZM 'J- B.). 


CALCUTTA HIGH COURT. 
OaioiNit Civil Suit No. 2087 or 1920. 
January 12, 1*21. 
fr«e,<r— Mr. .lustiee Greaves. 
RATANCHAND DHARAMOHAND- 

PliIMISK 

versus 

GOB’NDLALL DUTT— DmwDiNT. 

UtfH Patent (Cul ), Cl * 2—Jurisdiction—Agree¬ 
ment to mortgage land outside original jurisdiction— 

Suit jor specific performance—Leave to sue. 


A «uit for specific performance of an agreement 
lo'urtgoge lands situate outtide the ordinary 
iginal jurisdiction of the Calcutta l .gh Court, 
a <uit for land within the meaning of clause - U 
the High loan’s Letters Patent, and the 
.intiff is no-- entitled to obtain Ic^e under hat 
mso to proceed with the suit »s the Uigh Court, 
col* 1] 
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Mr. H. D. Bore, (with him Mr. S. M. Bose), 
for the Plaintiff. 

Mr. if. N. Bnu, (with him Mr. j. Langford 
Jams), for the Difeudant. 

JUDGYIESr.— The plain’iff in this suit 
asks for (a) leave under elaase 12 of the 
Charter, (6) for jidgmeot for a named 
sum, and (c) for an order on the defendant 
to exemte and register a mortgage in bis 
favour, and for ancillary reliefs in re«pest 
of these prayers. 

The land in respect cf whish relief is 
soaght under tlaase (c) of the prayer is 
situate outside the jurisdiction of this Court, 
and the defendant urges that this is not 
a case in which the Court can give leave 
under clause 12 of the Charter. I think 
this contention is correct and that a suit 
for specific performance of an agreement 
to mortgage lands onteide the jurisdio* 
tion, even if the title ia accepted, is a 
mit for land within the meaning of 
clause 12 of the Charter, and accordingly 
that leave cannot be given. I have been 
referred to the case of Steenath Ron v, 
Oally Lots Qhoif (1). That decision seems 
to me to cover the present case and with 
the decision 1 respectfnlly agree. In the 
result, I bold that no leave oan be given 
under clause 12 of the Charter, and the 
sait cannot proseed 80 far as regards the 
reliefs claimed other than the relief (6) as 
to which no decision is sought on the 
present application. The injunction granted 
on the 28th September last should be 
dissolved. Defendants to get coats of both 
the matters in the'list to day. 

*• H * Ordtr accordingly, 

(l) 5 0.62. 2 lud Dec; (s. s.) 683. ; - 


LAHORE HIGH COURT. 

Second Civil Appcal So 872 6y 1917. 

February 7, 19^2. 

Preient Mr Justice Abdul Rioof ani 
Mr. Justice Harrison. 

MELA MAL and lacTdCR—DerMDANrj— 

Appellant* 

tortus 

GORI AND Old I '8 — PlIIIT: FP3 AND 

RAJ MaL and anothk a—Usvk <dant<— 
Respondents. 

Hindu Lite—Joint family—Ikci'cc against one 
member, when on i 6c enforced against joint family 
propaty. 

In order to make the othar members of the joint 
family liab'c under u decree passed against the 
managing member it ought to ho shown that the 
suit was brought u gainst him iu his representative 
capacity. ‘ [p. 4S7, col. *'.] 

Saeond appeil from the decree of the - 
Distiict Judge, Ho^hiarpur and Kangra 
Districts, dated the 20th January 1917, re- 
versing that of the Senior Subordinate Judge, 
Kuigra, at Dharmeala. dated the 20th July' 
1916. • 

Lala Balwant Rai, for the Appellants. 

Mr. Huhan-l Lsl Puri, f or the Respond* 
ente. 

JUDGME ST.—This sesood appeal has- 
arisen out of the following facts,* — 

One Nand Rim along with his eons Giuri, . 
Munshi, Duni, plaintiff*, and Raj Mal r defan'. 
dent No. I in the ■ enit, formed <a joint-i 
Hindu family. He-died in 1903; On the* 
7th January 1913 MiU Ma! and Shib \ 
Dayal, defendants Noe. 3 and 4, traders of ' 
Hosbiarpnr, filed a enit in the Court of the 
Subordinate Judge of Hosbiarpnr against - 
Nand Ram and Raja Mai, dofendant No a 
for the recovery of Re. 1,270 due on bahi 
ascount. Nand Ram having died before the <»• 
snit, as already stated, the defendants..- 
Nee. 3 and 4 proceeded against, Raj Mai * 
alone as the - sole defendant in the -, 0Wi 
The suit was decreed against Raj Mai' • 
alone and- a deerr e for the amount was paa**- 
agamet him. In the execution of the demo . 

?a 2, °^ 1 dne ,r0m lhe eBta,e cf 
the Raja of Goler in the bends of the Court 

cf Wards »ae attached. The - pliintiffa 

objected to the attachment of Jth of the debt 

on the allegation that the debt for which ih. 

claim was preferred had not been inenrred 
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frr tbe benefit of tbe joint family sod tbat 
the detree being against tbe defendant No. 1 
slrne ccnld not be eietnted against 
them. Tbe objettions were dieallcwed and 
tbe | h share of tbe debt was not releas¬ 
ed frcm attatbment. Thereopon tbe plaint¬ 
iffs instituted tbe preeent suit for a declara¬ 
tion to tbe effect that the snm of Rs. 2,051 
due from defendant No. 2 wliih the de¬ 
fendants Nos. 3 and 4 bad got attasbed in 
exetution of their decree against defend¬ 
ant No. 1 was not liable to be attaohed 
and sold in excess of tbe share cf 
Raj Mai and tbat tbe share of tbe plaintiffs 
to tbe extent of { h ought to bave been 
relea»ed from attachment. It was also 
pleaded that the defendant No. 1 was a 
man of bad character aDd cf extravagant 
habits and had incurred the debt for immoral, 
purpoeee, and tbat in any caee tbe decree 
beirg egairet defendant No. 1 alcce tbe 
shares of the plaintiffs were rot liable to be 
attached in execution thereof. 

Tbe suit was resisted by tbe defendants 
Nos. 3 and 4 on tbe following groucdp, 
namely, that tbe defendant No 1 was tbe 
manager cf tbe joint family, tbat he bad 
incurred tbe debt as such along with tbe 
father cf the plaintiffs for tbe purchase of 
articles fora ehop which belonged jointly 
to tbe plaintiffs, defendant No. 1 and their 
father. The charges of immorality and 
extiavsgacce were denied, and tbe debt 
due frcm the estate cf tbe Raja cf Oder was 
alleged to be tbe joint property cf the 

family. 

Tbe Trial Conit framed two isecep, 
namely :— 

(lj Was Dot tbe debtfor which ibedefend- 
ants Noe. 3 and 4 obtained a decree for 
Rs. 1,270 incurred for tbe benefit cf tbe 
joint lamily comprising plaintiffs and de¬ 
fendant No. 1 b 

(2) If eo, is not tbe whole debt of 
Rs 2 051 due by deferdant No. 2 to tbe 
plaintiffs aDd defendant No. 1 attachable and 
liable to eale in execution of the said decree r 

Tbe odus was plared on tbe plaintiffs in 
reject of both there ieecee. On tbe first 
is-ue tbe finding of tbe Trial Court was tbst 
the rlaint,fls bad failed to dircbarge 
tbe onue and that it wae net necessary order 
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the cirsumstanies to discuss the evidence of 
defendants Nos. 3 and 4. 

Tbe decision on the second isen« naturally 
followed tbe decision on the first issue 
and was necessarily against the plaintiffs. 

The suit was accordingly dismissed. On 
appeal by tbe plaintiffs tbe dr cisicn of the 
Trial Court has been reversed and a decree 
ba9 been granted in favour of tbe plaintiffs, 
Henoc this appeal. 

The following fasts may be taken to have 
either been admitted or found :— 

(1) tbat tbe sum of R\ '.’,€51 which 
has been ettaebed, belong* to the plaintiff 
and Raj Mai, the defendant No. 1 ; and 

(2) that the decree under execution was 
passed against Raj Mai personally and not 
in his representative capacity as tbe manager 
of th« family. 

The first contention pot forward by Mr. 
Balwant Rai in hie argument was that tbe 
attached debt belonged to the defendant 
No. 1 exrlusivnly and that tbe plaintiff* had 
no share in it. This contention, however, 
does not appear to bave been niged in the 
Courts below. In fact, from tbe line taken 
in defence and from tbe wording of issue 
No. 2. it would appear that tbe eaid eum 
was treated by all parties as being due 
both to the plaintiffs and defendant No. I. 
We are, therefore, Dot prepared to listen 
to this contention pot forward in second 
appeal for the fint time, 

Tbe second contention of the learted 

Vakil was that, inasmuch as the decretal 
debt bad been incurred for tbe benefit of tbs 
joint family, and as the defendant No. 1 
wae admittedly the manager, the plaintiffs 
must be held to be liable for tbe debt, 
in spite of the fact tbat the decree under 
execution had been obtained agamst tbe 
defendant No. 1 alone. This contention is 
opposed to the well-reoogn zid role that 
where a crelitor sues for a debt dne from 
a joint family and does not join all the 
membere of the family as defendants and 
obtains a decree against one of the members 
of tbe family alone, it cannot bs executed 
agiimt the whole ao-pareenary property, 
unless the person sued happens to be tbe 
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manager of the family and the deiree ie 
obtained against him in hie eapaeity a9 
manager representing the family. This 
rule ia oleaily stated in almost all the 
eommentaries on Hindu L\w, See, for 
example. “ Principles of Hindu Law by Malta, 
III Edition, page 229, paragraph 208” where 
the principle, deduiible from deaided oases 
is thus summed up: 

“Woere a person eeeka to enforoe a olaim 
against a joint Hindu family, it is advtaible 
that he should join all the members of 
the family as defendants. If he sues only 
one of the members and obtains a desree 
against him, the detree oaunot be executed 
against the whole oo*parteoary property, it 
•an only bs exesnted against the defend* 
ants’ interest in the property. To this, 
however, there is an exoeption wbioh is 
noted below. 

"Exception ,—A deoree pagsed against the 
manager of a joint family a9 representing the 
family, provided it be in respeit of a debt 
oontraoted by him for family neoessities or 
for the family business, may be exesuted 
against the whole co-paresnary property, 
although the otfcer members were . not 
parties to the suit. It. is otherwise, if 
the deiree paiaed is against tbe manager 
personally. A deire?, even for a family 
debt, passed against the manager personally, 
e&nnot be exesuted against the whole so 
parcenary property; it can be executed only 
againet bis iotereet in the property,” The 
same role is stated by Dr. Gdor in his 
Hindu Code at page 613, paragraph 1359, 
as follows:— 

‘‘If the manager may ene or be eoed on 
behalf of the joint family, it follow* that 
any desree passed in snsh anit for or 
against him, would bind tbe family wbish 
he represented. This was tbe ratio dm- 
dendt of the Privy Coaneil deeision ; Sheo 
Shankar Ran v. Jaddo Kunuar (I).] it is im- 
material whether the manager waa the father 
or BDy Other relation, provided ha was 
tbe manager, and had or was sued in that 
•apasity. This must be tlear from the 
reiord. It eannot be preanmed.” 

_.V"® ru , 18 i9 ata ‘ed by Mayne in hia 

Edition, aestion 321, 
“ML*?? ^following words 
10 HLT W. N- 90S; 

0 L-JfflS wi t J fV 7, N mi 1 L - W - *0 
h£w$lS^ J : ,,w * 10 ** L - «• 41 


"If tbe managing member of the family 
exesuted a dosument whish would bind 
the other members, the proper #our»e is 
ti aae them all. If the sreditor shoae*. 
he may only ana the person who executed 
the doaumsnt. Bit if he adopt} this 
sparse, his exe*Qtion will only tike effsst 
noon the share of the exeiation debtor. 
He *aanot enforte it against all other 
members (not baing the sens of tbe debtors) 
merely by proving that tbe trausastion wa» 
entered into for tbe benefit of the family." 

In this ease it has not been shown that 
the debt was incurred for tbe benefit of 
the family or that the plaintiff* were in 
aoy way banefited by tbe tranaaetion. It 
has been held in Bhura v. Banarti 
Dai (2) that "there is no presumption 
that a debt sontrasted even by the manager 
of a Hinda family was sontrasted for the 
beneSt of the family or 6rm.” Therefore, 
in eaih ease it ought to ba prevsd that 
tbe debt for whiah all the members of 
tbe family are sought to be made liable 
was inaurred for tbe benefit of the fam'ly. 
Tois question, however, is not very material 
and eannot affatt the main question on 
whiah tbe deaiaion of the preseat ease 
depends. The main question is, whether 
the property of the plaintiff* aan be 
attaebed in exeaution of a dearea passed 
ia a suit to whieh they ware no parties 
and were not represented by any one. 
As a general proposition of law there aan 
bs no doubt that a desree aan b* exesuted 
only against a person against whom it has 
been passed, but it is contended in (hia 
case tba‘, although the plaintiffs were not 
impleaded as defendants in the suit they 
were substantially represented by the 
defendant No. 1 who was the manager of 
the loint family. It ha?, however, been 
held in numerous cases that in order to 
make the other members of the joint 
family liable under a decree passed against 
the managing member it ought to be ahown 
that tbe suit waa brought against him in 
his representative aapasity. in addition to 
the authorities quoted above, the following 
oases, ampng others, too numerous to 
montion, may be sited as fully eupporting 
this proposition:— 


(2) 80 Ind Cas, 481, 174 P. L. B. 1015, 118 P. W 

E 10.6. 
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Virarcgarrmrna v. Samuirol i (3), 
tappri v. Thima (4), Solhuratynn v, Muthu- 
to mi (ft), Bnlbir Singh v. Ajudhia I ratad (6), 
Bam Baycl\. Burge Singh (<)acd Laihir.i 
harain v. KunjiLol (8). 

Mr. Balwant Rai bap, however, etrotgly 
relied od the eaee of Sahharam v. Devji (9), 
aod go doubt (he deeiiion in that ease 
goes a long way to support his eont-antioD. 
The role is thus. stated in the bead Dote : 

'Whore a debt is icearred by a Hindn 
as iranager of the family for family 
purpose?, the other members of the family, 
though not parties to the eait, will be 
bound by the decree passed against bim 
in respect of the debt; acd if in execution 
of the decree any joint properly is sold, 
the interest of the whole family in such 
property will pasp by the pale." 

Jt bap, however, not been shown in this 
case that Raj Mai had incurred the debt 
as tbe manager of tbe family and for its 
benefit. An examination of tbe facta of 
decided cases leads os to tbe conclusion 
that no general rnle can be laid down 
which may be applicable to every oase. 
If. in aDy particular case, it is shown that 
tbe debt was incurred by the Karla of a 
family for the pnrpofes of tbe family 
trade or for its benefit otherwise and be 
was sued as manager and a deoree was 
substantially against tbe family in the 
name of its manager, all the members of 
tbe. family will be liable for the decretal 
amount. These factp, however, most be 
proved by evidence. It was held in 
Babgaiaurr.y lvtr.gnr v. Annnthurai Igtngar 
(10) that ‘‘there is do presumption of 
hw that a suit by a manager of a joint 
Hindu family i9 in bis representative 
capacity as manager; and where the 
question itself is rot raised as to bis 
having represented tbe family, a Court 


(3) 8 M.20 e i 3 Ind. Dec. (se) 1«. 

( 4 - 10 M 316; 3 Tnd. Pec ' X 8) 973. 

IG) 12 M. 325: 4 Ind. Dec. . X si .'7«. 

<6 9 A. 142; A. W. N. llt-SJ 323; 


5 


Ind. Dec. 


(N 8 I 627. 

•7)12 A. 
(n. s 1 8‘2. 
8) 16 A. 


209; A. W.N. (1K0 83; 6 Ind Dec. 
449; A. W. X. !1894) 169; H Ind. Dec. 


(n k 1 292. 

(9) 23 B. 372, 12 lud Dec. ' X. 8.) 247. 

( 10 ) 7 Did. Cus. 341; 20 M. L. J. 862 atp 8o3, 

(1910) M. W. N. 401 j 8 M.L.T .204. 
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will be actirg rightly in bolding that 
be sued in his own personal capacity.” 
Tbe same rnle, we take it, will apply in a 
converse oa»e, namely, where a suit is bronght 
against a manager rf a joint family. 

Mr. Bslwant Rai has referred to three 
more csees to wbicb we will brb fly refer;— 

(I) BolJeo Sonar v. Mcbarak Alt Khan 
(11). This case, in oar opinion, does Dot 
lay down any different principle, Tbe role 
laid down in the judgment is summed op 
in tbe head-note, which rous as follows :— 

A member of a joint Hindu family, not 
being a son of the debtor, would be bound 
by a decree and sale of tbe family prop¬ 
erty under the decree, although he was 
Dot a party to it, if the ireditor or tbe 
purchaser, as the care may be. could prove 
that tbe debt bad bsen contrasted for 
the bece6t of tbe family or tbe purposes 
of a trading business in which they were 
iiterested, and if the decree was 6tb*tanti- 
ally one against them, although in form it 
might be agaimt the head member or mem¬ 
bers of tbe family, who contracted the 
debt. 

“This would especially be so, if the other 
co-parceners were minora at the time the 
debt was contracted and the suit was 
brought. 3 * * * * * 9 10 11 

(2) Tbe facts of tbe case in Hari Vithai 
v. Jairam Vithai (12) are clearly distinguish- 
able from the facts cf the present care. 
The rlaintiffe and their brothers Ecaji were 
in joint occupation of certain thikans in 
a khoti village. Esaji beirg tbe eldest 
brother was in possession of the family 
estate as a manager In that capsotly be 
was sued for arrears of assessment due oo 
the thikar.s and a decree was obtained against 
bim. It was accordingly held that tbe other 
members of tbe family were bound by tbe 
decree. 

(H) Tbe oase of Daulat Ram v. Mchr Ghana 
(in) bas been distinguished in tbe cate of 
Sothuiaiyan v Muthuiami (5),- on tbe* 
ground that the suit was bronght upon a 
mortgage standing in the Dame of tbe 
managing member cf the family and was 
treated as one againr.t tho managing member 


) 29 C. 58*. 

I 11 n 51,7. 7 lud. Dee. (n. b ) 8*5. • 

) 15 C. 70- 141. A. 187; *1 Ind. Jur. 43n- 6 Sar. 
J. 84; 1 P.B. 18S8j.7 Ind. Dec, (M.c.j.632 iP, C,}, 
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in bis representative sapaaity. The other' 
members were, therefore, rightly held io be 
bonnd by the deiree. 

In 1 oar opinion, the preponderense of 
authorities is in favour of the desition of 
the lower Appellate Court. We aasordiogly 
dismiss this appeal with costs ; the tffesfc 
of the diimutsal being that tbe desree eannot 
be executed against the shares of the plaint¬ 
iffs id the property attashed, 
z. K. & N, H. 

Appeal diemitted. 


SIND JUDICIAL COMMISSIONS B'S 

OOUBT. 

Bbivisior ArpLTCiTio* No. 21 or 1918. 

September 3, 1920. 

Preient: —Mr. Kennedy, J. 0., and 
Mr. Madgaonkir, A J. 0. 
BADHOMAL KESHOWDAS^- 

AmiotKT 
iet tut 

HOLOMAL KESUMAL ahd othxrs 

—Or-PoNSNTS. 

Provincial Small Cause Courts Ad (IX of 1887 ) „ 
25—Revision—High Court, whan can interfere. ' 

?6 0f the Provino,al Small Cause 
Courts Act it is not open to a High Court to 
interfere .except where some dear error of law 
and injustice retailing therefrom are apparent It 

wZVh r 6re m ^ re ' 7 becaaae - u P° n thTevidence 

SSS^SS woa,d haTe ' oon1010 a 

.fP p * i,at ;?° for w«°»•wJittt thedesieion 
of the Small Cause Conrt Judge, 8nkknr. 

Me r T n^ 1 for the Appli.aok, 
Mr. iiardai Oodhtam, for the Opponent 

8mdJ D (? MB n T "T Tbe qae8tion before the 

G T‘ *"• wbflth8r lh ® «°mmon 

t0 K b7 W * y oi differen «e >nd not 
by delivery had or had not been -proved 

The law on the aubjesl is slear. , The burden 

o proof :js on the defendants; and sneh 

•onrttron intehtion is a question of fast in 

the ease ,°f eagh sontrast on the evident 

in that parluular suit It aannot, therefore 

be aaaamed, even in the tise of 1 

tot'th b “' tt V~* hs 

partW ' Me °* 90nitM * different 


The line' 'bstweeh a sontrast whish is 
’ speculative and one in whish suih sommon 
intention exists is not al vays olear and most 
be a qoeation depending upon the evidenae 
in eash save. How narrow the line may be 
is easily seen from eases sash as tiurpni v. 
Bhagieandas (l) which went np on apneil to 
tbe Privy Oouneil Blngwaniat v. Bur or £ (2). 
In that case the High Court and the Privy 
Counoil differed as to whether the trans- 
aetion was merely spesulative ai far 09 one 
party was oonoemed, or whether there was 
snob sommon intention on the part of both. 
Again, the fast of oover ig mcroly evidense 
whish is relevant but not nesassarily 
soDslosive; Motiehand Magandai v. • Ktuhao 
Appa.i Ktilkarni (f). 

In the present 'o«e; wa oannot assspt the 
contention of the applisant and aek ourselves 
whether, npon the evidonoe before the lower 
Conrt, we should or should not have arrived 
at tbe same eonslusion. In this applioation 
ander’eeoMon 25 of the Small Came Courts 
Ael, tbe contention of tbe opponent, must, 
we think, bs allowed that it is not open to 

ns to interfere exiept where sune slear 
error of law and iojustise resulting there- 
from ate apparent. There is a sertain amount 
of evidenss in the ease Cn whish the finding 

ot S®all Causes is attainable; 
and therefore, we do not think that, under 

w « «an interfere and set 
as.de the finding that, in this partisular son- 
trwt, there wag sommon intention to pay by 
differenees and not by delivery. The appli. 
eation fails and is dismissad with oosts. 

J. t. & tt, h. 

Application disn'sted. " 

Ca3 ' 854 - M «■ 201; 15 Bom. L. R. < 
< 2 ? r 4 \ r " 8 j‘ Caa - 284; 42 B. 373; 21 M. L T an:' 

(3) 67 Iud. Casi 12ft & Bom, L. E. 406 - ■ 
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MAHOMED GHAIITA t\ 81RAJ-UD-DIM. 

LAHORE BIG* rntJRT. 

FULL BENCH. 

Civil Appeal ISo. Ia96 op 1918. 
November 21. 1921. 

Present :—Sir Shadi Lai Kt , Chief Justice, 
Mr. Justice Chevis and Mr, Justice 
Harrison, 

MAHOMED GHASITA—Dependant 
—Appellant 

venus 

S1RAJ-UD DIN iND OTHERS — 

Pi.* ihtipp*— Re>ponde«ta. 

Limitation Act (IX of 1P03), Sch /, Art. 115 
- -"Compensa'iun," meanina of— Suit to recover money 
due on contract for materials supplied and uorl done— 
Nature of claim — Limitation. 

The term “compensaiion” in Article 115 of 
Schedule l to the Limitation Act. denotes a sum of 
mouey payable to a person on account of the 
lo9S or damage caused to him by the breach of 
a contract, and a suit to recover a specified sum 
of monev on a contract, is a suit for compensation 
within that Article, [p ‘V P, col »] 

Nobocoomar Mookhopadhaya v. Siru Mullick , 6 C. 
94: * 0. L. R 5<H 3 Ind. Uec. ■ N 8. 61 and Uueain 
All Khan v Hafiz Ali Khan , 3 A. 690 I F. B ; A. \V, 
33; o Ind. Jur. 142; P Ind. Dec. «N. s./ 323, 

followed 

D contracted to erect a building, and employed 
P as sub contractor to supply certain materials for, 
and to do certain work in connection with, the 
building, for which ho wa9 to be paid a consolidated 
price for both materials and the work done. P. 
brought the present suit on the basis of this con¬ 
tract to recover the bilance of the money due to 
him, without specilying the price of the materials 
or the pr ce of the work done, and the question was 
as tD the period of limitation applicable to the tuit: 

Held, that ns the plaint in the suit made no 
mention of the price of the materials supplied, ns 
distinct from the price of the work done, and 
contained no reference whatsoever to two claims, 
the claim was indivisible and could not be split 
up iuto two portions, and that, therefore, the period 
of limitation applicable was that contained in 
Article 1*5 of Schedule I to the limitation Act. 
fp. 49», col 2 ] 

Radha Kithcn v. Dasant Lal t 22 Ind. Cas. 676; 103 
P. K. 1913; bl P. L. R. 1914; 252 P. W. R. 1913, dis¬ 
sented from. 

Second appeal from a deiree of tte 
Diatriot Judge, Lahore, dated the 31 et 
January 1918, affirming that of the Sob- 
ordinate Jodge, First Clasi, Lahore, dated 
the 7th February 1916. 

FACTS appear from the following Order 
of Reference made by Sir Shadi Lai, Kt., 
Chief Justice, and Mr. Justice Harrison, on 

the 7th June 1921. 

ORDER OF REFERENCE TO A 
FULL BENCH. 

ihr defendant, Mian Ghasita, hada con¬ 
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tract to sonstruct a building at Lahore, and 
employed the plaintiffs to supply Italian 
marble and other stones and to do all tbs 
woik to be performed for pla.ing the marble 
and the stones in tbeir proper plaoes in 
the building. Tbe suit, wbiah has given 
rise to this appeal, was for tbe recovery of 
a certain enm of money alleged to be due 
to tbe plaintiffs for tbe material* eopolied 
and tbe wrrk performed by them. Now, 
tbe learned District Judge, upon a aoo9idera> 
tioocfall tbe evidence, has determined tbe 
varions qaesiioDS of feats whiab arose 
between tbe partier, and has fixed the 
amccot which tbe plaintiffs are entitled to 
reaover from the defendant. 

The findings cf faote reaorded by the 
learned Jodge oanDot be assailed on second 
appeal; and tbe ODly question of liw wbiab 
ariees in this appeal, is whether the suit ia 
governed by Artielo 120 of tbe Seaond Sche- 
dole of tbe Limitation Aat aod is ooDeequently 
within time. Now, it may be a'ated at 
onae that tbe elaim would be barred by time 
unless it is governed by the s:x years' role 
as laid down by Article 120 or Article 52 
(tbe period of three years prescribed by 
tbe latter Article has been enlarged to six 
year* by tbe PaDjab Loans L : mitation Aat, 
19(4). As the plaintiffs supplied not only 
the mbteriale but also tbe labour it is altar 
that neither Article 52 nor Article 55 governs 
the whole of tbe claim, and a Division Berch 
of tbe PoDjab Chief Court iD Rodin Kishen 
v. Boiant L'.l (1) bas held tba*, as no single 
Article W68 applicable to the entirety of the 
claim, tbe tuit fell witbin residuary Article 
120. The correctness of this decision bee 
been impeached before up, and, as at present 
advised, we are Dot inclined to affirm the 
role laid down in that judgment. 

Now, it is a well-settled rule of law tbat 
tbe sombination of several olaims in one 
6uit does not deprive each slaim of its speoi* 
fie character and description—tide, inter 
alia, bhrinicai v. Ehnmant (2), and there is, 
therefore, no valid reason why tbe slaim, 
in so far as it relates to the prise of the 
material- supplied by the plaintiffs, should 
not oome withio tbe purview of Article 5 i, 


(1)22 Ind. Cas 5TB; 103 P. U. 1913; 81 P. 


1014; 262 1* W. R. 1013. 
i2j 24 B. i'6o; 1 Bom L. 


R, 7v9; 12 Ind. 


L, R. 


Dec, 


(x. b .) 709 V F. B ). 
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and that relating to the prise of the work 
done should not be governed by Artisle 53. 
Assuming, however, for the sake of argu- 
meDt. that Ue entire alaim mnet some within 
one Artislp, we eoDsider that the residuary 
Artiih for nations arising out of aontraats 
is Artiale 1 1 5, and that Artisle liO has, 
therefore, no application to an aation based 
upon a aontrast. 

As the judgment sought to be impeaabed 
was delivered by a Division Benah, we do 
tot think that we would be justified in 
dissenting from it without referring the 
matter to a Full Bensh. We aasordingly 
refer for the determination of a Fall Benah 
the quettion, whether the suit as deaaribed 
above is governed by Artiale 52, Artiole 56, 
Ariiale 115, or Artiale liO. 

Mr. 3 luhcrram Alt', Cbiehti (with him 
Messrs, AJuhammad Amin and Jagan Nath), 
for the Appellant. 

Bakbshi Tek Chanl, for the Respond 
ente. 

JUDGMENT.—The aation, wbiab has led 
to this referenae, was brought by the plaintiff 
for the reeovery of a aertain sum of money 
on the basis of a aontraat. It appears that 
tbs defendant, who had taken a aontraat 
to aonstiuat a building at Lahore, employed 
the plaintiff as a tub aontraator to do the 
work cf flooring i D the building. The 
plaintiff was to supply Italian marble and 
o her stones required for the flaring, and 
also to do all the work neoeteary f or ,on. 
etruat.ng the floor, and was to be paid a 
aertain sum of money for every square foot 
of the flooring done by him. The rate 
though vary.rg with the atone need in 

DOt T 9 ‘ fy 8e P 8ra ‘ely the priae 
hv tv! ,, a « d °* her ffi8ter >ala supplied 
by nn ; h ® aDd th »t of the labour 

“ ,8 for uD 8 the In other words, 

he parties fixed for eaah kind of flooring a 
•oneohdated rate intloding the priae cf the 
materials to be supplied and the work to be 
done by the plaintiff, '° be 

The astion brought by the plaintiff was for 
heresovery of the balanae of the money] 
to him on the strength of the , 0D tra 9 t 

,'Zfi •‘""I' and «» (or .0= 

52,, wtush presiribee a period of three year. 


(enlarged to sis yean by the Punjab Loans 
Limitation Aat of 19C4) for the reaovery of 
tbe priae of goods sold aod delivered to the 
defendant; and also to Artiale 56, wbieh lays 
down a period of three years for a suit to 
reaover ihe priae of work done by the plaintiff 
for tbe defendant. Now, as stated above, 
the plaintiff supplied not only the materials’ 
but also tbe labour, and it is alear that 
neither of the aforesaid Artistes governs the 
suit in its entirety. It is, however, urged 
that the aation eompiises two alaims, one for 
tbe priae of the materials supplied by the 
plaintiff, and the other relating to the priae 
of the work done by him, and that these two 
alaims should be dealt with separately, and 
that they are governed by Artisle ; 2 and 
Artiale 56, respeotively. The rule cf law is, 
no doubt, 6rmly established that a aombini- 
tion of several alaims in one astion does not 
deprive eaah alaim of its epeaifia aharaater 
and dessnption. The Code of Civil Procedure 
allows a plaintiff, in aertain airaomstanaes, to 
eombme in one aation two or mere distinst 
and independent alaims, and it is quite poe- 
sible that one of the alaims may be barred by 
limitation, and tbe other may be wi-hin time 
though both of them arise out of oneahd the 
same aauee of astion. In 9 esse cf that 
deeeription there is no reason why the Oonrt 
should not apply to eaah elaim the rnle of 
limitation apesialiy ap[l:«able thereto. It i a 
nowhere laid down that only one A.tiale 
should govern the whole of tbe suit, tbengh 

° £ r a l Me ^ d ent alaims. 
and that the suit should net be split up into 

Sa«io D n. Pa th8 PnrpC8e ° f ,he °« 

Tbe question however, is whether the 
astion as brought by ,he plaintiff . an be 
treated ae a aombmstion of two distinst 
a aims. Now, the plaint makes no ml!!? * 
of the priae of tbe materiala as distin.t ? ° 
tb. pri.eof th.wcit, wd ZJT: Z 
enae whatsoever to two alaims TW • 
only one indivisible alaim. and that , V 8 
balanae of the money due to the nlJ the 
tbe basis of a ttf, °.”o 

be paid for everything supplied and dooe f? 

eleim .. laid in Z’i ■ 5* 

^ therefore^ 
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neither under Article 52 ; nor ander Artiile 

£ 6 . 

The learned Advocatefor the plaintiff contends 
that as ne ther of the above Articles governs 
the claim, it should come within Article 120. 
The judgment in Radha Rithen v. Bisant 
Lol (l), which is relied noon in eapport to 
this contention, no doabt, related to a sait 
for the recovery of a earn of money alleged 
to be doe for the work performed and 
materials eopplied by the plaintiff to the 
defendant nndor a contract, and the learned 
Judges held that neither Article 52 nor 
Article 56 was applicable to the entire claim. 
They theD made the following observa¬ 
tion-- 

“There is do other Article specifically 
applicable, and hence the only Article which 
can be applied is Article l'-O.” 

Now, with all deference to the learned 
Judges, we are DDable to hold that there is no 
other Article governing a claim of that 
character. It seems that thoir altantion wa9 
Dot drawn to Article 115, wbioh governs 
every suit for compensation for the breach of 
a contract not in writing registered and Dot 
specially provided for in the Limitation Act. 
It is beyct d doubt that this Article ie a 
general pr-tiaicn applying to all actions iz 
contractu Dot specially provided for otherwise; 
and the present claim certainly arises out of 
a contract entered into b* tween the parties. 
The word “compensation’ in Artiolo 115 as 
well as iD Artiole 116 has the same meaning 
ae it has in eeotion 73 of the Indian Contract 
Aat, and denotes a sum of money payable to a 
person on eoiount of the lose «• damage 
caused to him by the breach of a contract. 
It has boen held, and we coreider rightly, 
that a suit to recover a epeoified mm of 
money on a contract is a suit for compensation 
within Articles 115and 116 —vide Fobccuomcr 
Mookhopadhaya v. Situ Mullick (. J ) aod 
Husain Alt Khan v. Ba*it Ali Khon 

(4). 

We are accordingly of opinion that (he 
present claim must be regarded as one for 
eompeneation for tbe breach of a contract, 
and that there is ro special provision in the 
Act which governs the claim. It mutt, 
therefore, come nnder tbe general provieicn 

(3) 6 0. 94; 6 C. L. R. 579: 3 Jnd. Dec. U s.) 61. 

<4, 3 A. 600 iF. 13.); A.W. N. (Ib81) 33; 6 Ind. Jur. 
42; 2 lud. Dec. Is. e.) 323. 
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contained in Artitle 115, whiah governs 
every action arising out of a contract, not 
otherwise specially provided for. 

Oar reply to the quostion referred to us 
is, that the suit is governed by tbe three 
years’ rale as prescribed by Article 115, 
The case must now go biok to the Division 
Bench for final determination. 

Oaie remittsi t) Dhition Bench. 
w. c a it N. H. 


LAHORE HIGH COURT. 

Sico.nd Civi- Appial No. 1015 op 191c 4 . 

May 25, 1921. 

Present: —Mr. Justice Abdul Raoof and 
Mr Justice Harrison. 

M1LKH1 — Plaimiff—Ap/eliast 

1 1 TSUI 

Muiammat PUN.Nl—D epp<da*t— 

Rk PONDSNr. 

Punjab Courts Act (VI o] 19 8,1, J 41 (S'— Appeal, 
second-Question oj bur,ten of proof involviny ques¬ 
tion o/ custom -Certificate, necessity of. 

A second appeal on the question of the burden 
of proof, when that quo-lion involves a question 
of custom, cannot be entertained without the neces¬ 
sary certificate under the Punjab Courts Act. 
[p. 493, col. 2.] 

Second appeal from a dome of the 
District Judge, Hosbiarpur, dattd the 10th 
January It 18, reversing that of tbe Sub¬ 
ordinate Judge, Second Olase, Hoshiarpur, 
dated the 3rd November 1917. 

Mr. B P. Rhoila, for the Appellant. 

Me$8i9 Fakir Chani and Anar Nath Ghona, 
for the Respondent. 

JUDGMENT.—Tbe facts giving rise totbis 
second appeal may be oommamed as below. 
One Ghania was a joint holder in 675 kanals “ 
15 marlai of lar d. He died leaving Mui&m." 
mot PcDni as his widow. Her name was*’ 
mutated in tbe Revenue Records. She applied 
for partition of her half ‘hare. Gojiala, to 
tbe plaintiff in this case, objected that she- as 
a widow, was not entitled to olaitn partition. 
He was referred to the Civil Courts to get 
the queEtioD determined. Accordingly, this 
suit was instituted for a declaration to the 

effect that 675 kanaU 15 matin t rf land being 
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the common ameslral properly of the parties^ 
the defendant had no right to have it parti 
turned. 

The Oonrt of first inaUnse at first framed 
the following issue:— ‘ia not th9 widow 
entitled by coastom to obtain partition of a 
joint khiti?" It was first inclined to bold 
that * the oa^e was governed by 8h'>g 
Shari v. Watir Shin ( 1 ) and that the 
burden of proof lay upon the plaintiff to 
pnm that, acnrdiog to custom, Mutammal 
Pnnni had no right to partition. After, 
however, recording a part of hie jadgment 
the learned Subordinate Judge changed bis 
mind as to tbe harden of proof and framed 
an is8ne in the following words:—“is the 
widow entWed bv custom to obtain partition 
of a joint khitj ?'* The objeot of framing 
this issue was to throw tbe borden of proof 
npon the defendant Muiam^xat Panni. An 
opportunity wa9 given to A iusammat PaDni to 
adduce evidence to prove that under cu9tom 
abe was entitled to claim partition. The 
learned Subordinate Judge, after going into 
the evidence given by the parties, came to the 
conclusion that according to custom Afttiam. 
mat Panni as a widow was not entitled to 
claim partition. The suit was accordingly 
decreed , and a declaration was granted to 
tbe plaintiff according to hie claim. 

An- appeal was preferred by A Iusammat 
Pantai to the lower Appellate Court. Tbe 

• Io*er Appellate Court has come to a different 
conclusion and has held that the oiee is 
•learly governed by the rule as to cnut 
p'ohan/t laid down in Shag Bhari v. Watir 
Khan (I), Evidence was given on behalf 
of the plaintiff to prove tbe custom accord* 
iog to wbi.h a widow would not have the 

right to elaim partition. That evidenee has baen 

• sundered by tbe lower AppelUte Court aod 
the oouiluaion at whiab the lower Appellate 
Court has arrived is, that the plaintiff has 
failed to discharge the burden of proof 
whieb lay npon him. In Bhaj Bhari v . 
(Katu (1) the learned judges who 
aeeided tbe ease made the following obierv*. 
lion s— 

I 148 B - «loar, unequivoul, 

S 7K r, ? ht J ,D ? ' rtao of her PO»ession 
nuder the Land Rsvenna Aet to demand 

partition, Joat Aet provides many safe- 

guards against the imprnpar grant of suth a 


request and where the Revenue Authorities 
see 6t to grant it and a suit is brought in a 
Oivil Court to restrain euab grant, we are 
qui'e elear tha* no eonsiderations of desir. 
ablity or nndesirab lily should hava any 
weight at all in this Court; and that the 
question to be considered is the simple one, 
whether or not the plaintiff has soeieeded in 
proving tbe ezisteme of this power of 
restraint under tbe Castomary Liw.” 

The effeet of that dotision we take to bs 
this that, aeeording to the statutory law, 
a widow has got a right of partitbn but 
that right may be aurtailed or limited by a 
oustom nhieh may be proved by a person 
who objects to ber right of partition. Now, 
in this oasn it has besn held by the lower 
Appellate Court that it lay upon the plaintiff 
to prove that Muiammit Panni, though 
entitled to eiaim paitition, was not entitled 
to get partition under the eustom applicable 
to ber. Uoder the eireumatanees above- 
mentioned, tbe plaintiff’s suit bas been 
dismissed by the learned Jndge of the Court 
below and tbe plaintiff has eome up to this 
Court in aeooud appeal. In his memorandum 
of appeal four pleas have been taken. Tae 
sesond plea raises the question of burden of 
proof. Pleas Nos. 3 and 1 objeat to the find, 
ing of tbe Conrt below as regards the question 
of eustom. 

On the appeal oiming on for hearing 
before ns a pie iminary obieotion was taken 
by Mr. Fikir Chand on behalf of Mus .inimt 
Punni, the respondent, that, inasmuih as the 
appellant has not prodnesd aeertiBsate he 
is not entitled to question the finding as 
regards eustom. Mr. Khoila, on the other 
band, has argued that plea No. * raises a 
pure question of law, inasmneh as is q a03 . 
tione the desisioa of the lower Apnallat* 
Court as to the burden of proof The 
question whish we have to deoide is, whether 
the question of burden of pro-f i n this o i98 
is a pure question of law or it involves a 
question of eustom as well. From the 
statements of the fasts of the. ease as g i V3 n 
above it is quite dear that the question of 
burden of proof ean in no way be separated 
from the question of eustom in this ease. 
S. in this ■ ease the question of burden of 
proof dearly involves a question of , a3 t 0 m 

We mast, therefore, hold that, for want of 

Ibe De.eSBary. eertifiaate, tbe appellant ia no ( 
entitled to argue this appeal. We allovr “h, 
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preliminary objeotion and dismiss this appeal 
with BOit*. 

'V. C. A. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appiiil Nu. 22 or 19 j0. 

Mar*h 30, 1V 22. 

Preienl :—Mr. Justiae Walsh and 
Mr. Jnstiae Stuart 
PATRICK NORMAN DWYER— 
Petitioner—Appellant 

r eriis 

HARRIET MARA' CECILIA DWYER 
and another—Opposite Parties— 
Respondents 

Cost*—M Vrimoninl cases—Christians — Husband 

liable Joi wife's co-f j in any event. 

In Matrimonial cn«es the parties should not be 
ordered to pay their own costs for, although a 
wile's defence fails, or her counter-cbarees break 
down, or she has been proved guilty of adultery, 
the husband has to pay her costs 

The policy of the Matrimonial law in England, 
and it is the same among the « hristian9 in India, 
has always demanded that the husband shall be 
responsible for his wife's costs. 

First appeal from the deaieion of the 
District Judge, Jabbulpur, dated the 17th 
November 1919. 

Mr. R. K. Sorabn, for the Appallaot. 

Messrs S. 0. Slukerji aud U. S. Bajpai, 
tor the Respondents. 

JUDGMENT.—This is a hopeless appeal. 
We oan only hope that the parties, in spite 
of the miserable obarges that they have 
made against one another, will take the 
learned Judges’ advise. There is one res- 
pest in whieh the learned Judge, it ie per¬ 
haps well to mention, has departed from 
the ordinary rule. There is no sdss* 
objection and, therefore, we eannot alter 
bis order, but be should have realised 
that the regular rule, to whish there is 
prastisally no exaeptioo, is, that even al¬ 
though a wife's defense fails, or her 
sounter-sharges break down, or ehe has 
been proved guilty of adultery, the husband 
b«s to pay her sosts. This was not a 
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safe in wbioh the Judge should have or- 
dered eash party to pay their own soets. 
The polisy of the Matrimonial Law in 
England and it ie the same amoDg the 
bbri6tians in India, has always demanded 
that the husband shall be responsible fer 
bis wifeesoels. Indeed, the usnal prastise 
in every husband's petition is to reqnire 
bim to deposit a snm for the wife’s sosts 
before the petition is allowed to proseed. 
The reason for that is obvious. The hus¬ 
band has the sontrol of the pnrse-6trings 
and it may often happen, if he ie not 
ordered to provide security for the wifb’s 
soets, that be may leaure a desree in an 
undefended ease, besause the wife bad no 
moDey to defend hst honour. The appeal 
must be dismissed with sosts insluding fees 
od the higher ssale, 

J. P. 

Appeal dismissed, 


LAHORE HIGH COURT. 

FiR6T Civil App«al No. 2U2 ip 1915. 
July 23, 1921. 

Fresent:— Mr. Juetiee Wilberforee and 
Mr. Justice Martinean. 

Musammat NASIB-UN-NISA— Plaintipf 

— APPRLLtNT 

re sui 

Musammat AHMDI UN-MSS* and (USEES 
— Dipe*d»>t*— Rpspo d»»t. 

Custom — Succession —Sayads of Kharkhauda, District 
Rohlak, whether follow custom or personal law— 
Brother's daughter preferred to sister's son—Alienation, 
female, right oj, to contest. 


In matters of succession, the Sayads of Kbarkhauda 
n the Robtak district, follow custom, although 
smew hat influenced by their own personal law, 
nd have widely recognised the rights of succes. 
ion of females Among them there exists a right 
f representation in favour of females, and the 
ights of a brother's daughter to succeed are superior 
3 those of a sister’s son, and she is entitled to 
ootest alienations, by a widow of the last male 
wner [p *-8, col Is p 499, col. 1.] 

Kadir AH v. Sikandar AH, 60 P. R. 1878: Mtr 
fumtaz Ali v. Jawad AH, Hi P. R 1887; Bunyad A t 
. fair Muhammad, .73 P R. 1839; Aman AH 
Musammat Amina Begam, 41 P. R. 18*0; 
T mat-ul-Ata v. Musammat Said-uUnusn, 143 r. K 
8*3, Nasib.uUita v Mansur Ali, t Ind Cm 96 •; 
20 P. W. -9U-J, Faiz-ud-din v Amnn Al », o laa, 
las. 1090;’ 143 P. W. B. 19l0, foUowed. 
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First appeal from a decree of the 
Senior Subordinate Judge, Rohtak, dated 
the 28th May 1915. 

Bakbsbi Teh Ohand, Messrs. Shamair 
Ohand, Baj Knshan, Abdul Bashid and 
Dev Ba> Satchney, for the Appellant. 

Messrs. Noor ud Diu, tiiae Muhammad, 
Umar Ba'ihih, M, N, Maherji and B. P, 
Khoila, for the Respondents. 

JUDGMENT.—The pedigree-table of the 
family, and those of other families in which 
instances of succession, have been relied 
• upon are attaebed to the judgment of the 
first Court and should be referred to. 
They are referred to as G-I„ G II, eta., in 
thie judgment. 

In this ease there is a quadrangular 
dispnfe relating to property possessed by 
one Barkat Ali, who died in 1872. This 
property wae, till shortly before the suit, 
m the possession tf Musammat Bismillah 
Begaro, deteaeed, his last widow, or her 
donees. 

The claimants are,— 

(1) Mvsammot Naaib-un-Nifa, the daughter 
of a predeceased brother of Barkat Ali. 

(2) Afzal Ali, the son of sister who 
survived Barkat Ali. 

t (31 Musammat Abmdi-nn-NUea, a collateral 
m tbe fourth degree. 

The above three olaimante have instituted 
separate suits. The principal defendants are 
the sons of one Umar Ali who slaimed half 
of two villages, Kanal and SaJakbni, by right 
and much ^of the other property by gift 

litS h .tirS"2 M -i fcel0 J ,g o l ° tU welI k .oown 
hbgs irg- hail, of Seyads residents of 

Kbarkbauda, in tbe Rohtak D striate. There 

hftVA fln iuftTin . , . ^ ^ BI e small, 

brnnX Tk ? b *8<Wng from 1876 

t0 lhe 0bi «* Court 
and the High Ocnrt at Lahore. As between 

th'ev *1T ’ 14 a , ocmnion Sron^d that 

« tom wb°T ne u by 6enbral ^cultural 
inttom whioh, however, allows s aerial' 

I—* tQ whiletbe defendant? 

Bona of Umar AH, sontend that they are 
governed by Muhammadan Law. On this 

S S e i riftI b “ held that the 

Sv kl m S M Uw of 8n, «888ion ba. 

gsU *hS 6d DP f n B ? d thftt tbe ^t 

! i , tbe whatever hia or her 

m » 7 be. The Jndge baa further held 
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that, this being tbe case, Musammat Ahmadi- 
UD-Nisa, as a remote eollateral, has no 
right of succession in the presence of nearer 
heirs of Barkat Ali. As far as Musammat 
Nasib-un-Nisa and Afzi] Ali are concerned, 
the Judge was of opinion that it hid not 
been proved that a predeceased brother’s 
daughter had any right of succession and 
that 60 #h right was opposed both to 
Muhammadan Law and oustom. As far 
as tbe sister's son was concerned, he 
followed previous decisions of this Court, 
in which such right of inheritance had 
been upheld, and considered that he was 
the neatest heir. Ap, however, Afzal Ali, 
in a plaint of 1896, bad admitted Musim* 
mat Nasib un-Nisa to have equal rights 
with himself, the Jadge considered that 
he was bound by thie admission and that, 
therefore, Musammat Nasib-nn Nisa and 
Afzal Ali were entitled in equal shares 
in the property, the share of Afzal Ali 
being reduced to I/24th owing to the presence 
of other members of his family w ho did 

D0 ‘ «•; , Aa . far ^ the half share of Kanal 
acd baJakhm lands was concerned, it was 

t i bat ‘ J b6re W88 D0 proof 

that it belonged to Barkat Ali; and Musammat 

Nasib nn.Nieaa who alone eued for there 

lands lost her case in this respect. The 

only other remarks necessary regarding 

the judgment of the Trial Court are,, that 

8 8D,t l Q respect of certain houses 

SSJSSc"- °l b ° tb ° l tbe 

plaintiffs were dismissed in so far as they 

claimed mesne profits. Against this finding 

t U b)Wfir Court all the parties have 

thfiirT T- 88 *’ plainliff > asking for 

th« dw- !u d the for 

the diem,seal of the suits as far as the 

lamd m them possession is oonserued. 

The first point for deciaiou is, whether 

the parties are governed by their personal 

.1. 7" ° 0ar ‘- v M « ahown X,,' 

on 

opinion, no doubt whatever thaTYor 

'zFL'tk cx, h r ,1:7i 

of decisions beginning with Sad ,v av'" 


0) 60 P. B, 1876, 
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Appeal No. 2295 of 1915 [Ahmadi ulnissa 
v. Nasib ul nttta (2)3. Other w‘ermed»te 
judgment* to the »me ejfeat are Mir 
Mur,tit Ah v J-ivad Ah (3). Bunyid A.i 
v. Fan Muhammad (4), A man Ah v. 
Mus.mmat Amina Begun (5). Urn* u ■ 
Ala v. Musammat Smdulnitia (6). 
Nasib ul nisa v. Mansur Ah ('> 
and F.it-ud Din v. Amam Ah Jb). 11.9 
authorities and evidenoe on this subjest 
are so .lear that it is unnecessary to 
dis.nss this question in any detail. Mr 
Niez Muhammad for the defendant, ha. 
referred us to certain eviden.e of a period 
prior to the Chief Court de.ie.on, but moth 
of this eviden.e was produced in the •.« 
which was de.ided on appeal in Mi 
Mumht Ali v. Jawid Alt (3) and mu. of 
it is worthies--. It is possible, or even pro¬ 
bable, that in old times the part*!o'Ho«red 
their personal law. but we cone der that there 
is no doubt that they have followed niton 
for the last 45 or 50 years There is also 

in matters of sua.ession tney 

S e n si -ha. infla.n.ed b, **«■ 

5::i b :r.a» 

t bi9 “»“'”•**»“ aT,d 8im more 

shown by The firgt de.ision on. 

numerous metanoes. ^ { . ^ AH . 

pomt are Paw « ( 7j aDd A \ na di. 

ul nissa v. Nasib ul nt,,a , 0D8 ider the main 

We wi ,l now proceed to consider ^ 

question arisirg tom o! t be Sayade 

wtetler under t { brother’s 

»l Kt8 ' kh ““ a * 1 r io ,bl of a sister's 
daughter are B °P e t b e de.ided upon 

son. Thie quest parties as has been 

dore by the learne u d.dxn v. Amam 

18^6 oaee reported as ao .Niea, the 

Ali (•), 3J«samiBaf »“•*»« Ali and 
descendant of one bod, two sister^, sued 
Aman All. dessen am. Muiamm at Miro, 
jointly for property leu ny 


I) 62 lnd. Cas. 740, 62 P. W-R- 1020 
82 P. R. >867. 

,) ,7? P. R.i8&y- 
,) 46 P. R. t se0 - 

» 14: * *! ' 8 o«v 120 P. W. R- 19C0. 


the widow of Rabun 1- . Ali. In the plaint 
they described their shires as : — 

Musammat Nasib nn-Nisa 1 

Aman Ali ... 

Afzal Ali ... 




This has bsen taken by the Trial Court a9 
a .lear admission as bstwesn Musammat 
Nasib-un-Nisa and A f zil Ali, the present 
plaintiffs, of the equality of their shares 
in tbe sire of any .ollateral sutreisiau. 
Mr. Tek Chand for Musimmt Nasib on* 
Nisa urges, in our opinion rightly, that he 
•aunot be held in any way bound by this 
so .ailed admission. In the first plase, it 
is an admission on a point of law and, in the 
seeond pla.e, it was a gratuitous one as fur 
the purposes of that suit, it was in noway 
ne.essary to des.ribe the respe.tive shares of 
the parties. We may also mention that the 
Chief Court held in this case, that Afzal 
Ali and Aman Ali had do share. We do not 
think that the lower Court was justified 
legally or otherwise io soming to a .op.lu. 
eion upon this admission. It bar, therefore, 
to be seen upon the eviden.e whi.h party has 
established a superior right. 

Barkat Ali, as wa have stated, died in 
1872. Hie brother Sarfraz Ali, father of 
if uiummat Nasib-UD-Nisa, died in the 
Mutioy in 1857. It appears doubtful 
whether be was in reality a rebel, the only 
information on the point being the state¬ 
ment of Musammat Bietnillah Begam herself. 
An elaborate ra.ord containing the, Dames 
of rebels was sent for at th9 request of 
tbe defendants and thie does not include 
the name of Sarfraz Ali, Borne arguments 
have been based on thie point, but they 
appear to us not justified on the fact, 
and to have no bsaring on any point of 
law or custom involved, Tbe first question 
io the *a 9 e is ( whether the euaaession to 
Barkat Ali’e estate ehould be oon9idered to 
have opened at the date of the death of 
Barkat Ali or at the date of the death of 
Musammat Bi.millah Bagam. If the latter 
view be aaaeptod,. then both Musammat 
Nasib an Niea and her rival Afzal All are 
reepeatively the daughter and eon of a 
prede.eased brother and aieter. In this 
case a brother having admittedly a priority 
over a sister Musammat Naeib-nn Nisa will 
eusseed. Mr. Tek Chand has referred us 
to two de.ieions of their Lordships of too 



INDIAHlOASES 


fc>L tiivi): 

IASIB-tir.1184 P, iHMDI-tJN'KISI. 

Privy Council on Hinda Lw, Moniram 
V. Ken Rolitani (9) and Janaki Ammal v. 
Narayanaiami Aiyvr (10) as authorities that 
the whole estate ve9ts in the widow and that 
the husband's life is assumed to continue 
in her person, and that anaiession, therefore, 
ooeAa at the date of the death of the widow. 
Toe same principle has been followed in a 
•a«e of onitom by this Court in Bhayi 
v. Muhammad (11). Oo this view of the 
ease, wbieh appears to be comet, there 
ean be no doubt as to the superior rights 
o| the brother’s daughter as against the 
sister’s son. 

The same, in our opinion, is proved to be 
ths result even if Muiammat Nasib un-Niaa 
be eoneidered as the daughter of a pre¬ 
deceased brother of Barkat Ali, and Afzil 
Ali, the son of a surviving sister. As Mr. 
Tek Ohand has shown, the right of represen¬ 
tation haa on many occasions been 
held to exist in the family. As far as males 
are concerned, this was decided in Kndir Ali 
V. Bikandar Ali (1) and indeed the proposi- 
tion is not seriously contested before us. There 
are also many good decieions that this came 
right of representation exists in 
favour o females. In Mir Mumlat Ali v. 

AfzU A1, ‘. ‘fce Present 
£l, b 7V” d °‘ber mater ’a sons 
•hal enged agnations by widows and the 

right °f representation was allowed in favour 
of- hesis er s sons It ig hard to see how 

* h i , V°T dflDya tim ' hr Hght to 

ft , brothe ; ; 8 ^nghter. I Q Fnu.ui.din v. 

AU Mut:ihmqi Nasib un Nisa 
herself succeeded collaterally to the property 

of Muiammat Mno widow of Bah mat Ali 

(pedigree table Gl). The rights of the 

euter’s Bon Af„f Ali, etc., wefe ^egati d 

-L e i n p T,°! Mu,ammat Na * ib - 

(7Ut mm v.. Man.ur Ali 

( ) it was again held in favour of Muiammat 

tbat - in 

n,,eeded . like ?on 8 and that the 
ght of representation existed in their cage. 

oTio?- 'j 5?y,vi"A 4 * r - p - 
8h "r fe L ,9 S 8 * im !?!oT * 

81 U. 1 . J. u “ U u) 7 ,fc i < l„f L T ' m - 

**. Cu. 7«t, 4 2up!w. „ 5 f . * 

51 


ill 


A similar finding: wax arrived at in 
Ahmaii ul niia v. Nasib ul nils i (2\ 

This is a very significant judgment and is 
to tbe effect that a sister of a pre-deceased 
male has no rights in tbe presence of hia 
dangbters. There are many other good 
instances showing tbe recognition of tbe right 
of representation amoDg females. Pedigree 
G- II shows the family of 4/e.*#am?7ia< Mahfczan. 
She sncceeded to the property of her 
father’s brother in the presence of 

collaterals of tbe fifth degree. A more 
relevant instance i* that illustrated by 
pedigree table G III. There the 
estate of Az»m on-Din was inherited b? 
bis brother’s daughter and another brother’s 
grand-daughter. It is only by the recogni* 
tion of tbe right of representation that the 
latter obtained a share. The next 

instance is illustrated by pedigree table 
G IV. In this family tbe estate of Mujam- 
mat Sughra Begam was inherited by 
Najrn-od Din, a brother of tbe last male 
holder, by Muiammat Altaian, a widow of 
another brother, and by Muiammit Nadira 
Begam, the daughter of another brother. Two 
sisters’ rone, Nisar Ali and Baahir-ud Din, 
were alive a*- the time and neither obtained 
a share. This, beside i showing tbe right of 
representation, shows tbe natural preference, 
■Arisiog from the recognition of this right* 
to a brother’s daughter over a sister’s eon. 
Pedigree-table G V illustrates the family of 
Mir Abdallah, iri this family the two sons. 
Mardan Ali and Wazir Ali, were succeeded 
by their daughters, Muiammat Fabimao and 
Muiammat MumUz Bjgam. On Afuranmaf 
J^himan e death her estate was inherited by 
W zr Ah’d daughter.. This.iiaUnce is 
critweed on the ground that at the time 
Wez r Ah s widow was still alive, but the 
fait remaios that the property has devolved 
for many years on Muiammat Mumt* 2 
liegam without any contest by Asad Ali 

°*i BO f D *’ Asad All, as has been 
pointed out tons, was tbe father-in-law 0 f 

Muiammat Mnmtsz Began., but he bad other 
Bona who have been vigorous litigants, but 

■ M"r" r r ,e9, ‘ d tb * ri * hts <* 

Q VI , Tbe psdiBre> “W». 

J d Q - * II relate , MM NuM _ 

U - m,a v - MtniUf Ali (7) and FaiauJ. 

XLJ’a i n T Ati (8) whi,h have bpen 
[ 8 X d t0 , ab T aDd g-vTii 

is that o! the parties eosieroed in th| 
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cage decided by Civil Appeal No. 2295 of 
1916 [ Ahmadi-ul niua v. Nanb ul nitta 

(2). Another very ciroDg oase in favoor 
of Mr. Tek Ohand’e client is that of the 
succession to the proper'y of Zibar Beg 
who was succeeds 1 by two eons, a pre¬ 
deceased son’s son and a predeceased son’s 
daughter. This case is proved by the 
mutation pioeeedings printed in paper* 
book II at pages 194*95. It goes fortber 
than many other instances of (accession 
inasmuch as it recognises the rights of females 
in the presence of nearly related males. None 
of these instances are of recent date or now 
open to contract except the last one. 

As against this mass of evidence showing 
the exist* me of the right of representation 
in favour of females, Mr. Mokerji, on behalf 
of Afzal Ali, has been able to refer us 
to no well authenticated case i'd his favour. 
We do not think it Decessary to deal 
with some very aooient eases deposed to 
by such biased witnesses as Mcztffar Beg, 
Musharraf Ali, Sakbawat Ali aod Shamsbad 
Ali. The oply case of which be has been 
able to give authenticated details is that 
illustrated by pedigree-table G IX. This 
merely ebows that a sister's son and a 
sister’s daughter succeeded equally. Id any 
case it helps to establish the right of 
representation relied upon by Mr. Tek Oband. 
Mr. Mukerji criticised some of the instances 
against him on the ground that other 
parties affected bad consented to the 
succeesions in question. CoDteDt, however, 
is the strongest indication of a 
recognition of right. On this point we have 
no hesitation in coming to a finding that 
the right of representation exists 
in favour of females among the Sayads 
of Kharkbauda at least in the absence of 
near male heirs, and this being the case 
if uiammat Nasib*un Nisa takes the place of 
her father Sarfraz Ali and thus becomes the 
nearest heir to Barkat Ali. We hold, 
therefore, that she alone is entitled tc the 
whole property. This finding also disposes 
of the claim of Muiammat Ahmadi-un* 

The next question for decision is whether 
a half chare in the villages of Salakhni 
and Kanal belonged to Barkat All. As for 
these villages the lower Court has relied 
npon documents showing Umar All alone 
mentioned as Umbardarand the oral evidence 



of tenants wbioh shows that Barkat Ali 
bad nothing to do with the management of 
there villages. In 1872 also his three widows 
stated that be had no right in this land 
whiah belonged exclusively to Umar Ali, 
The Court, therefore, held that both the 
villages were the exclusive property of 
Basharat Ali and that Barkat Ali taking 
advantage of the minority of Umar 
Ali, had a fraadolent entry made in bis 
Dame. As against these findings Mr Tek 
Oband has shown ns that a lease of 
Salakhni land was granted originally by 
Government to Basharat Ali for twenty 
years in i837. Basharat Ali was shot as 
a rebel in 1857 and bis property was son* 
fipoated. Barkat Ali had remained loyal 
and bad rendered valuable services to Givemr 
ment. At the end of 18o8, the land of 
borh villages was restored to Barkat Ali 
and Umar Ali, eon of Basharat Ali, as is 
shown by eorrespondenoe and letters printed 
at pages 2 to 5 of paper book II. The 
entries in the Revenue Records were to the 
same effect and the lower Court is not 
eorreot in stating that Umar Ali alone was 
Lambardar as is clear from the entry on 
page 10 of paper book II. It is, moreover, 
established beyond any dispute that the 
restoration of the land was mads to Barkat 
AlPs family and the grant of a half share 
was made to him as a reward for his 
servises— vtde letter No. 1231, dated 18th 
May 1558, from the Government of India 
to the Chief Commissioner, Punjab. From 
this it is obvious that the opinion of the 
lower Court, that Barkat Ali obtained this 
land by fraud, is not justified. We have 

also perused the oral evidence showing that 

Umar Ali alone used to manage this land. 
We do not consider that this evidence is 
of any value, and, even if true to some 
extent, it does little to establish the opinion 
formed by the lower Court. Barkat All 
remained a soldier till 1872, and it was 
owing to this fact that be bad taken little 
part in the actual management of these 
lands. We differ, therefore, from the opinion 
of the lower Court on this point, and hold 
that half the lends in Salakhni and Kauai 
were the property o! Barkat Alt and that 
Muummat Nasib-un-Nisa is entitled to them. 
The gift by the widows of Barka Ah in 
favour of Umar AlicaD have no effect against 

her. 
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In aoDneetion with the gifts to Umar Ali, 
we ehonld mention the sontention of Mr. 
Niez Mohammad on behalf of bis heire, 
namely, that although a female may have 
a right of inheritance it doea not follow 
that she has a right to contest an 
alienation even by a widow. The enbjeat 
in general is of a somewhat aontentione 
•baraater bot we may say that we agree 
generally with the remark* of Robertson, J., 
in Maqiud-ul-niia v. Eanit Zohra (12). These 
remarks apply with speaial forte in the 
present ease owiog to car finding that 
Mutammvt Nasib on Nisa is entitled to 
snaseed by the right of representation and 
as a daoghter whosneteeds in enah aapatity 
has in every way the rights of a male. 

e right of a male to aonteet alienations 
tannot be disputed in this family, as Umar 
Ah himself had alleged sash right in a 
ease wbiah was fought op to the Chief 
Uoort. There are also many good autbori- 
ties as to the right of a female heir to 
•ontest alienations by widows (see, for 
instance, P ir hlurrtat Ali v. Jatcad AH (i) 
and Fa» ud Jin v. Amcm Ali (8) I. We do 

not aonaider that there is any forae in this 
argument. 

The only other point requiring any desision 
on oar partis the right of Miuammat Nasib- 
nn.Nisa to mesne profit, from the date of 
the institution of the suit till delivery of 

loTe?n 0D \ Thl8 L ' ),aim waa reused by the 
“J ' 0 "" ° D the * roand that 41 >e plaintifi’s 
"7: tonld not be deter- 

thl9 Ration. We fail to under- 

whn d J h - 6 r D,D8 0f th ° learned Mge 

Order XX t 3 ! T 10 ^ the Pr07i8i0D8 oi 
Indeed ^of’th- 6 I2 ‘. 9 mI Pro *® d «e Code, 
eontested P °‘ the #laim *' 9 n0 ‘ 
We hold b th ! P T DB in P° 8Re981 '^- 

hawCJJS nP hat a de,rea * h °M 

the P 8d d,re,t,n * an enquiry as to 
^thesui 0 t r unt7 t 8 h P ?v 8 fr ° m tb0 in8lltntio ° 

the dearee bo,der VWy 01 P ° 8fle88ion to 

.-r a ort e he°‘ h al P r^ rai86d in the 

elthev a* l . 8 D pBa l before us which 

OM finding 0 ?nT reM7 « remark in 

no »«. or \ T r J £ N “ ,ib ’ 

• *■ totLS-n’T,* 

(12) 18fiP.fi, 1808MM P. W, fi, 1908. 


bis aase regarding Laahhman’a house, nor 
did he press ground No. 12 of the appeal. 

The result, therefore, of Ibis appeal is 
that Mutammat Nasib un-Nisa’e appeal is 
accepted and she is given a dearee for the 
whole instead of half of the property describ¬ 
ed in the dearee of the First. Court, and 
also for tbe half share claimed of the Kaoal 
and Salakbni lands and for mesne profits 
from the institution of the suit till date of 
delivery of possession. The Executing Court 
will make doe enquiry into this amount. We 
award her the fnll costs of litigation as her 
soit has only failed iD respect of properties of 
trifling value. The appeals of the other appel¬ 
lants are dismissed with costs. 


w. c. a. 


Appeal accepted. 


ALLAHABAD HIGH COURT. 

Civil Rivisiok No. Ii3 of lfc2I. 

April 10, 1922. 

Preient: Mr. Justice Walsh and Mr. J aa ti l8 

Stuart. 

RAM SUNDAR TEWARI ard othirb 
—PiriTiosKsa 
»eriut 

Muiammat KULWANTf KUNWAR 

SVD OTHCK*— 0 J PO - 'TB P HTIB8 

-*S£ SS£ ZJzc? - 

'"hero ono of several arhiirninM 
avrard but at the instance of ore *V“ 

wilfully rofuses to sign it. tho DK h Pa , rtl0s 

a»»- in tho aw. a, the pnn,“Jp ‘t*. “ ■ *««»> 
take advantage of it. J procured it oannot 

Hnhliwl* TV? “ Ord« 0 | lh . 

ssrsr Ghuipnr ' d *<^ a? m 

Mr. V S.Bami, lor th. Appli„ n „. 
Parti,, ’ A ™ uh ‘ tfc » Oppo.it. 
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lepal fliw in the award are the persons 
who procured it. In other words, that they 
got the arbitrator to refuse to sign the 
award. The Court has fcucd that the re* 
ealcitrant arbitrator agreed to the award. 
His failure to aigD it is undoubtedly a 
legal fliw, but it is a fhw which the 
plaintiffs aannot take advantage of, beaanse 
they procured it. On that ground alone 
we think that the learned Judge should 
have deaided as he did, although it is 
true that he has not expressed himself 
very well on the euljeat. It is aertainly, 
to my mind, a conaiusive answer to re* 
vision. 

SiozaT, J.—I agree. 

By the OiUaT.—Appliaation dismis'ed 
with aosts, inelndiDg fees on the higher 
stale. 

v. B. 

Application ditmined. 


LOWER BURMA OHIEF COURT. 
Spicai Second Civic Appeal No. 215 op 1919. 

June 20/1921. 

pretent Mr S. M. RobineoD, Chief Judge 
and Mr. Justice Daekwortb. 

C. R. M. CBEITY Firm—Appellant 

t (TiUt 

K. M. M. A. K.MUTHU MAHOMED 

& Co — BE'FONrENT. 

Luicer Bunna Courts Act (VI of \?(0), *. ■•('— 
Apftal, special— While .cose whether re-opened-Facts, 
concur ’rent finding of, interference with. 


The special repeal allowed by section R" of the 
ower bunna Courts Act re opens the whole case, 
ut as a general rule, the ( hief Court will not, .n 
uch an appeal, interfere with concurrent l.nd.ng. 
f fact, unless very good grounds for that inter- 
erence are made out. [p. tOi 1 , col- <fj p. fO 1 , co . < ] 


Speaial civil seaond appeal against the 
judgment passed by the Divisional Judge, 
Hanthawaddy, modifying the dearee passed 
by tie Distriat Jadge, Hanthawaddy. 

Mr. Anklesaria, for the Appellant. 

Mr. Moore, for the Respondents. 

JUDGMENT. 

Rcbimci, 0. J.—The plaintiff-appellant 
brought a suit against Pavadai Padayasbi 


ard obtained ao order for attaehment before 
judgment on oertain Laterite lying on some 
land tf bis. The respondent then applied to 
lave the attachment removed, elaimirg to be 
the owner of the Latori'e by virtue of in agree* 
ment with the defendant, His appliaation was 
rejeated and he thereupon brought this 6uit 
for a daalaration that be wa9 the owner of the 
Lterite, aod for damages for wrongful attaah* 
ment. 


Bjth Courts have held that be is the 
owner of the Laterite and have granted bim 
damages for wroDgfo) atlaahment, but the 
lowtr Appellate Conrt has varied the dearee 
in respett of the damages by a sum of about 
Rs. iOO. A further appsal was then filed in 
this Court, under eeation 30 of the Lower 
Borma Courts Aat. 

A question has been raised as fo whether 
any appeal lies in regard to the ownership of 
the Laterite, there beiDg aoDaurrent findirgs 
of faat as to this. 

It was brought lo cur notiae that the 
question whether the appeal allowed by 
eeation 30 re opens the whole aaee or only 
that portion of it on whiob the dearee of the 
firstCourtbas been varied is one that is 
aonelantly raised and has never been deaidod 
by It is Court in eny aaee that baa been 
primed. We, therefore, deaided to bear 
CcuDStlon tbie matter before we eontinue tbe 


ipeal 8Dy further. 

Under tbe ordinary law, there would be 
1 further appeal exaept on points of law or 
•coedore as allowed under eeotion 100 of 
e Cede of Civil Proeedure. Tbe Lower 
erma Courts Aat allows a epeiial appeal 
her ever tbe dearee of tbe Appellate Court 
tries or reverses otherwise than as to aosts 
ie dearee cf tbe Ccurt below. It allows 
jecial appeals on any ground wbioh would 
j a goed preurd of appeal, if tbe dearee had 
jen paesed in an original euit. Tbe question 
[aoneorrent findings of faat as to one or 
iC ie of the issues arising in tbe aaee is not 
ealt with, and, taking the ce.trcn as a 
bole, it ie altar that an appeal lies cn 
ie wbcle aaee. If the dearee is j varied! cr 
ivereed. tbe appeal will lie, aud to that 
steut it must be taken that the whole .ase 

1 re opened, but it does not, therefore follow 

bat tbe Ccurt should depart from the well* 
stablisbed rule as to aonaurreDt findingi 
f fact, and the general rule must ™ 

the Cegrt will ttt icterkr* wHb 
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•onsorrent findings of pore matters of fait, 
nol99S very good grounds for that io^or/erenie 
ar» made out. in oar opinion ths Ooarl 
should be gaided by the principles whish are 
aeted on by their Lordships of the Privy 
Oounoil in this matter, and tho'e priosi. 
pies are to be found sollested in Woodroffa 
and Amir Ali’s Civil Procedure Code, Sssond 
Edition, at page 44-1, e'a, 

In tbe present ease, therefore, we will 
hesr Counsel as to whether this is a oise 
in which we should go into the question 
of tbe ownership of the Laterite whish it 
is open to ns to do, if good oanse there* 
for be assigned. It may be that in this 
•ase it is not a pure question of fast but 
rather one of mixed law and fast, and we 
should have to oonsider whether all matters 
arising and nesessary fcr the desision of 

the question have been sonsidered and 
weighed. 

Tbe appeal will, therefore, be set down 
for further bearing and be plaied first on 
tte list as a part-heard ease. 

Dock worth , J.—I sonoor, 

w ' Cl *• Order accordingly, 


ALLAHABAD RICH COURT. 

Oiv.l ttivmoN No. 103 of 1921, 
Marsh 27, 1922. 

Present Mr. Ja«t««e Ryves. 
PURAN CHAND AMIR CHAND- 
Dbfmdikts—Appucabts 

W'Vli 

JODH RAJ.RAM KUMAR-P ti ,* TIIf3 _ 

r . UpPO*ITB P«RTigt, 

of ^oi C ° ntrCUt JOrdeli ^V o! foods-Cause 

Where a contract for the Bale of goods u made 

;r P .trr/ & ■as-ass irs 

»Zc. “S' “ ,h8 pl ‘“ ia "“E «>. 

JnJ 1 a "" , ± n * l,a:n8! »» win o! tbe 

th. 8 4 h M::'! 9 °T ,a ° 0Qrt ' 
jfc't n' ,or ,be Applet.. 

Mr. K, 0. Hstal, for the Opposite Parties, 


JUDGMENT.—The first point taken in 
this revision is. that the same of astioo arose 
outside the 1ml jurisdiction of the Court. 
It seems that tbe sintraet was made in 
Bmgal and the goods were to be sent to 
Bsogal. The only thiDg done in Azimgarh 
was that the goods were despatched from 
Azimgarh, I do not think it ean be said 
that the sau : e of aation wholly or in part 
arose in Azungarh. In this view, the 
aoplisation mast enoieed with eosts. I set 
aside the desree of tbe Court below and 
direst it to return the plaint to the plaintiff 
for presentation to the proper Ooart. 

J - p < Decree set an le. j 


•* 


LOiVEd BURMA CHIEF COURT. 
Civil Revision No. 125 of 1920. 

Marsh 10, 1921. 

Present: —Mr. Justiie Dusk worth. 

P ALA WAN—'Applicant 

versus 

B. KANU and oraBM-RBiPitDBBH, 

JB 332 TW*- 

r ,r^ WrU i 9n J a9sie “ (n9,lfc of a promiasory-note is 

{Sli f *" d !'" der J’ eaaeral ooart from the 
Transfer of roperty Act. snot assignment gives 
tO |t heass,gnoear, g ht of suit upon tbe note. [p!U, 

ADDh.ation for revision of an order passsd by 
the Distnot Jadge, Pegu, reversing the desree 

Pa M 8d J°; D8h, P Nyannglebin, 

Mr. N. S. A'pir, for the Appliaant. 

l r, ”“ r or,M - ,or the Bs^poodenla. 

H™ 1 ?*" Wa9 a flait fop 

Bj. 3,6 3.3, alleged to bs due on a pro* 

tmasory note payable to order, whieh had 

been assigned to the plaintiff applicant by 

the payee by means of a bond Th« 

tf Toe'PLat°G k P ? - i *° Paga Distri < 

Vh. *::?!• *• *• 

d, Sm ,..,d il, boldian, ia ,8,,; that,"™! 
mush a. eistmn 110 of the Transfer 0 
Property Ast is not in ferse in Pegu Diatriat 
* prQqo| ° 0X)] * ^ transferred b/ 
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indorsement and delivery under the pro¬ 
visions of the Negotiable Instruments Ast; 
or, in other words, that in Pegu District’, 
or where the Transfer of Property Aot 
is not in forse, a pro note sanoot be 
transferred as an astionable slaim but 
solely as a negotiable instrument. 

In this ease there was no indorsement 
of the note. 

The sole point taken up on revision 
before me is, that the learned Judge 
erred in law in overlooking the fast that 
a pro note may be transferred under the 
general law, as well as under the Transfer 
of Property Ast or by the Law Merchant, 
or that, in the alternative, the Judge 
erred in not holding that the prinsiples 
dedusible from section 130 of the Transfer 
of Property Ast should be enforsed as 
rules of equity, justise, and good sonsaienee, 

I will deal with the last point 6rst. 
It seems to me that the real point in 
suob a ease as this is, that we have to 
•onsider what was the law in India in 
regard to assignments of "eboees in astion,” 
before the Transfer of Properly Aot was 
brought in at all. I also think that, where¬ 
as the Negotiable Instruments Aet codified 
the law relating to pro-notes, in so far as 
they are Negotiable Instruments, the 
Transfer of Property Aet sodi6ed the law 
relating to them as "astionable elaime,” 
wbish law existed before the latter Aet 
was brought into foree. If this is sorrest, 
and I consider that it is so, it simplifies the 
matter under diicuesion to a great extent. 

I am now asked to bold tbac there are 
three ways in which a Negotiable Instru¬ 
ment, such as this pro note in euit, may 
be transferred, tit :— 

1. By indorsement and delivery, as a 
Negotiable Instrument, under section 48 of 
the Negotiable Instruments Act. 

2. By written assignment under section 
130, Transfer of Property Act. 

3. By transfer under the General Law 
applicable before the Transfer of Property 
Act was put into foroa in India, i.«„ by 
deliviry for valce or assignment for value, 
ju6t as a mere chattel may be transferred. 

The first method would be good anywhere. 
The second method is fqaally indisputable 
in places to which the Transfer of Property 
Act has teen extended, but, of course, it 
would not rencer the transferee a “bolder 


in due course.” In regard to the third 
method, there are authorities in support of 
its existence. Bxnode Biihore Ooiwami v. 
Aihutoth Mukheree (1) shows that there 
«i a several hxe, which regulates the 
transmission ( and transfer of Negotiable 
Instruments as chattels.” I refer especially 
to page 66?• of this decision. The cape quoted 
and relied upon by the learned District Judge, 
Ulagappa Ohttty v. Ramanathan Ohetty (2), 
was the work of a single Judge, andit does 
not 6eem that he exhausted the authorities. 
The gist of his deoision that a man cannot 
sue on a note which is not indorsed to 
him, is not, therefore, of great weight. 
Muhammad Khumaruli v. Ranga Rao (3), 
and M’.thar Sahib Maraikar v. Kadir Sahib 
Mataikar (4) support the view that this 
third method cf t»an6fer exists. The case 
reported in Soucnr Lodd Qotinda Lou v. 
Lep'iti Muneppa Naidu (5) appears to be 
a parallel case, soppoitiog the contention 
that a promissory-note may be transferred 
independently of the Negotiable Instruments 
Act and the Transfer of Property Act, 
and that, too, even without a written 
assignment. I should say that tbis case 
deals with a tranifer by tbe Court of 
Wards. It was followed in Lodd Qovind 
Dai v. Kamam Munuiattmi Ptilai («) where 
alio the Court of Wards made the transfer. 
There can be no doubt that tbe cumulative 
effect of these decisions is that a Negoti¬ 
able instrument may be transferred so as 
to enable tbe transferee to maintain a suit 
thereon by mere transfer, even without 
indorsement or written assignment. It 
would apparently bs much more so when, 
as here, we have a written as>igoment. 

At the same time, it is odd that I can 
find no authorities amonget the published 
decisions of other High Courts. 

Here, in Burma, we have a single Judge 
decision of Miuog Kin, J., in T. A. R. A, R. 
M. Chetty Fxrm v. N. E. Solomon (7) dated in 
1^19, which lays down that a negotiable 
instrument oan be transferred as a negotiable 

(1) 1-t Ind r a8 720; '6 C. w. X 666. 

(2 ay Ind fas 8il; 3 L W. 171. 

(3) «4 M.6 ’4. 

(4) 28 M. .'.44 15 M. L J. 384. 

(6. Si M 534; 4M. L.T 34' 

(6) 6 Ind Cas 881; 0 M. I. T 1P0. 

(7) 55 Ind. Cas. 7l8; 13 Bur L. T. 37; 10 L. B. R. 

9.1 __- 
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Instrument by indorsement end delivery, end 
as an astionable claim by assignment in 
writing but that it eannot be transferred 
by mere delivery, so as to entitle the 
transferee to sue upon it. The learned 
Jadge was, of sourse, dealing with a 
Rangoon sase, where the Transfer of 
Property Act is in force, and, eo far as 
the present ease is concerned, bis decision 
amounted to nothing more than this,— 
that a verbal assignment of promissory- 
note ie invalid. In the sa°e of Babu 
Ooridut Bogla v. Ebrahim Bioof Doopley (r) 
even a verbal assignment appears to have 
been contemplated by Fox, 0. J, and 
IrwiD, J. 

In the present case there can be no doubt 
that, if the Transfer of Pr>perty Act was in 
force in the District, the transaction would 
bs covered by section 130, the fast that no 
notice was given under the provisions of 
section 131 being sf no conseqaenoe. 
However, the said Act was not in forse at the 
time with the exception of certain sections 
of which section 130 is not one. 

The question, therefore, is whether the 
written assignment of this pro note was 
valid, and gave to the plaintiff-applicant a 
title to maintain a suit on the instru¬ 
ment. 

1 consider that the assignment in writing 
wai valid and that it did give the plaintiff a 
right of suit npon the note. 

In the case of Basant Singh v. Burma 
Bailmyi Co. (9) Sir Oharles Fox, 0. J., 
assumed that each a transfer of an astionable 
claim could be effeeled within the Herzada 
District, but it does not appear that hie atten¬ 
tion was called to the fact that the sections 
in question were not in force in that District, 
and, really, he did not have to consider and 
decide the point. His decision, therefore, is 
of little asaietance with reference to the present 
case. 

Belying on the principles of the rulings 
quoted, 1 hold that this written assignment 
was valid, and gave the plaintiff a right of 
suit, quite at art from the Transfer of Prop, 
erty Act, which was not in force, and that 
this right arose under the general law, referred 


(8 - 14 Bar. L. R 2*5 at pp 2 fi t <*o. 

(9) 80 Ind. Cat. 278; 8 L. B. R. 29S; 8 Bur. L. T, 
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to by Chalmers in bis work, which ie quoted- 
in the Oaloatta Weekly Notes case already 
referred to above. I am of the opinion that, 
before tbe Transfer of Property Act came into 
force at all, eusb a right existed, ie, a right of 
transfer by a written assignment, and that in 
places to which the eeotions of tbe Act son* 
earned have not been extended, such a right 
still exists. Taking the view which I do, I 1 
consider that the learned Judge of the 
District Court acted illegally and without- 
jurisdiction in deciding the ca*e on this 
point adversely to the plaintiff applicant, 
and that this Coart is entitled to interfere 
on revision under section 115, Civil Prose* 
dure Code, 

ORDER.—Tbe decree of tbe District 
Oonrt is cet aside and tbe case is remanded 
to that Court for a decision on the merits. 
Respondent will pay the eoste of this applica¬ 
tion. 

w, C. A, Decree itt atide ; 

case remanded. 


ALLAHABAD HIGH COURT. 

Seconp Civil Apmal No. 10:9 or 1920. 

March 31, 1922. 

Present: — Mr. Justice Ryves and 
Mr. Justice Gokul Prasad. 

PAOHKAURI LAL akd aiotbir— 
Dzirkdakts—Appillkts v 
errs ui 

MUL CHAND akd akothir— 

Pt AIMTIFP*—RllPONniXTI, 

Negotiable Instruments Act (IlVl of 1831 J, t. 76 
—Huudi—Drawer ami ilraice* same-‘Presentation not 
necessary—Damages. 

Where the drawer and the drawee of a hundi are 
the same, the provisions of section 7fi, clause ( d) 
of the Negotiable Instruments Act, render prosenta. 
tion unnecessary and no question of damage arises 
in euoh a case from want of presentation. 

Second appeal from a decree of the 
District Judge, Oawnpore, dated the 1st 
July 1121 

Mr. Q Uati Lai and Dr. S. N. Sen, for the 
Appellant!. 

Dr. 8. M. Sulaiman, for the Respond¬ 
ents. 

JUDGMENT,—This apnea! arises oat of a 
hundt drawn by Bebari Lai Balmakund on 
tbe firm of Babari Ial-Baltnakand in f&vou* 
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pf Mol Obard, the plaintiffs agreeing to pay 
him Rs. 2,COO within ninety days from 
the 30th of April 1918 with interest at 12 
per aeDt, p^r annum. The plaintiffs gave the 
defendants ared t for eertain items and 
sued for Rs. 1,906, the ba'aDee with 
interest. 

The main defense of the contesting defend¬ 
ants was the denial r.f the execution of the 
hundi; alternatively, it was claimed that 
execution by one member of the firm would 
not bind the other members &s the money was 
not required for or used in the business of 
the firm. 

The Trial Court decreed the suit. Oo 
appeal, a further point was taken, namely, that 
as the hundi bad not been presented tie 
provisions of section t4 of the Negotiable 
Instruments Act barred the eoit. The other 
pleas raised in the Trial Court were reiterat. 
ed On this r ew piint the Court below held that 
this particular hu*-di was really a prom : i l ory 
note and, therefore, did not fall within section 
64 of the Negotiable Instruments Act. In 
thi& view we are unable to agree; but it 
seems to us that the provisions cf section 76 
clause (d) render presentation unnecessary 
in this case. According to that section no 
presentation for payment is necessary "as 
against the drawer, if the drawer could not 
suffer damBge from the want of such presenta¬ 
tion." In this caeo the drawer and the 
drawee were the rame, and, therefore, both of 
them knew when the hundi war executed 
that it was payable ninety dayj thereafter, 
and on the expiration of the ninety days, both 
of them knew that it had not been paid. 
Thus, no question of damage can arise 
and the cases cited are, therefore, tot 
applicable. 

There remains another point, however, 
which has nrt been deoided and that is, whe¬ 
ther, when Bebari L»1 executed this h^ndi, be 
was acting for the firm, and whether the 
money was required for the business of 
the firm. On this point there is no dear 
finding by the Dietriot Judge, We, therefore, 
refer an issue to the learned Dietriot Judge, 
namely, did Bebari Lai borrow this Rs. 2,000 
for the business of the firm Bebari Lai- 
Makurd Lai ? No fur'ber evidence will 
b6 taken. On return of the finding the 
n^ual ten days will be allowed for objec¬ 
tions 

J. P- 


MADRAS HIGH COURT. 

Civil A. pul No. 14 < cy lb20. 

Ootober 21, 1 f21. 

Present: —Mr. Jastice Spencer and 
Mr. Ju c tice Rsmfpam. 
MUTHUSAMI NaIOKEN. Mikob, Br 

NEXT pkiepd NAGA N AtCKEN 
— Plairtifp—Appeeum 

tmuf 

PULAVARATTAL abd others— 
DfPisDiMs—R espokdestb. 

Hindu Law—Adoption — H idoic*—Senior widow—* 
Preferential right — Junior widow, when can adopt. 

Under the Hindu J.aw, in the absence of any 
direction from the husband, the senior widow hac 
the piefercntinl light to adopt She doe9 not 
forfeit that right by i he m*re fact of her having lived 
apart from her husband for a number of years. [j>. 
60', col. p. O’, col .] 

"here a junior widow wants to make an adoption 
the p oper course for her is to a-k the senior widow 
to get the consent of the male rapindng to perform 
the adoption and to perform it herself, [p. 6L6, 
col. <-.] 

I’er Ramesnm, J —A prohibition by the husband 
against adoption by the wife cannot bs inferred 
by the mere fact that tho husband and wife were 
living apart, [p S'>8 col 2.] 

Until a senior widow clearly gives up hor pre¬ 
ferential right of adoption the junior widow bas no 
right, [p. 60 S, col. 2.] 

Appear against a deiree of the Ocnrt 
of the Subordinate Jadge, Salem, dated 
the '22nd Marsh 1920, in Original Sait 
No. 41 of 19*9. 

FA<'TS appear from the judgment. 

Mr. T. Rargoch'itiar (with him 5. Rama • 
chandra Aiyer). for the Appellant.—The rule 
of the senior widow’s preferential right to 
make adoption does Dot apply to Sudras to 
whom no religious ceremonies are neeesFary. 
Puddo Humane Dtbee v. Juggut Kt9hore 
Acherjee (l). 

The senior widow was living apart from 
her husbatd for a 5 years. The text of 
tho Mitakelara restricts the right to wives 
who are blameless. The text also requires 
that ebe must be in attendanie and present 
with her husband. 

The decision in Damara Kumara Venkotappa 
Nayanim Bahadur v. Dumara Ranga Roo {%) 
shonld be reooneidend. It does not apply to 
the ease of adisoarded widow as in this sate. 

(1) 5C.015; 2 Shorae L. R. 229, 2 Ind. Dec. (x 9.) 
9 * 9 . 

,2 .-0 Ind. fas. 106; ?9 M. 772; 20 M, b, J. !6; 18 
M. L. T. 1U| i 016; U. W. N. 


Order accordirgly. 
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In any event, a prohibition against the 
senior widow’s adopting should be implied 
from the fasts of tbi» ease. The husband 
would not have given authority to a woman 
who dirtarded him and was living away 
froiq him for years. 

Mr. A. Krithnomami Aiyar (with him 
Mr, 8. / anchapageia Saitri >, for the Be- 
spondentg.—The rule of preferential right 
of making adoption vesting in the renior 
widow applies to Sudrag, For all aastes 
adoption is a religious ast though dalta 
homam is not neiessary among Sudrae, 

The preferential right of the senior widow 
is established by an even Bourse of deei. 
eionr, Damara Rumara Pen'iatuppa Nayanim 
Bahadur v. Damara Eanga Bio (2), K„k;rla 
Chukhamma v. Kakerla Funn-mma (;•), 
Rakhmabai v. Rodhabii (4), Dt.yaru Fandu v 
Tar.uBal ram (5), and han;it hi v, Biou 
Rrithna (6), 

Ite text of the Milabshara whieh requires 
the wife who joins her husband in making 
the edoption to be blameless refers only 
to aets of miseoDduet, eueh as niohasfity. 

It eannot apply to mere voluntary separation 
from the husband, 

Auto the implied prohibition, that .an 
not be presumed from the mere fast of 
the wife’s separation. There is no prohibi- 
Iron; express or implied, in this ease. 
JUDGMENT. 

Spixoxs, J.—The plaintiff in this suit 
seeks for a delation that he ie the adopted 
son of the deceased Ammasi Naieken and 
is entitled to the properties mentioned 
m the sshednle whieh belonged to Ammasi 
Nai.ken in his lifetime. 

Ammasi Naieken died on the 13th Novem- 

thlt 9 n 5 tb°* 6 •f rbao,le - 14 '« sieged 
that, on the morning of the day when he 

tb^’son 6 ‘f 0P !; d *S 0 “ iDOr pIaintiff ’ " b ° w 
the son of the deseassd’s seeond wife’s 

wife h wh 0 a ' d SA 1®, aB80,i9tea lho eeiond 

wife, who is third defendant, with him in 

hit Ami 8 ?P v 11 ” ay here alaled 
that Ammasi Naieken left three wives 

th»t VaP t K 8 , fi aDd Po °wy*®mal, and 
that the first wife has been living apart 

.' 4 » 5 . B T J-^B.^atp lX-. 19 - 
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from him for about 25 years. As donbla' 
were thrown upon the said adoption, it ie 
alleged that the third defendant went through 
the eeremony of adoptirg the plaintiff a 
seocnd time on the 3rd Djaember 1917. 
Toe Subordinate Judge found that the 
adoption alleged to have been made by 
Ammasi Naisken was not true, and that 
tae adoption made by toe third defendant 
was true but not valid. 

Two questions arise for desisiorj first , 1 
whether the first adoption was true ip 
fast, and, sesondly, whether the eesond 
adoption was a valid adoption. Oo the 
first point I am of opinion that a a fie rent 
reason has not been shown for disturbing 
the finding of the lower Coort. The Sab. 
ordinate Judge heard the witnesses deposiog 
arid he has good roasons for thinking that 
the deceased Ammasi Naisken did not 
adopt the plaintiff anl that the evidenoe 
in favour of the adoption was uosatis.' 
faetory There are several eirsamstanses 
wbiah throw snspi.ion upon the truth of 
the alleged adoption. One i?, that the de- 
ssased wee very ill on the morning of the 
loth November and he died at 5 p. 

Uu third Wife, thesssonl defendant, says 
lDa * ne lost eonseiousness on Satnrday 
morning and that hs had no eontrol over 
his tongne. The ast of adoption ie alleged 
to have been made at or abonfc the tima 
when the prayueMUm eeremony was 

fhl T. tima i> » apparent 

f ,h. '2 T •!" “ Ir ‘ The •‘•tm.nl 
ih j 2 ° d for plaintiff that 

the deoeased was sitting np leanino 

Eiff tb8 H W H 81 !- “ Dd that hB enjbraaBd th « 
plaintiff and del.vsred him into his wife’s 

hande ,3 ve ry improbable. Then 

although the adoption i a alleged to hav(J ’. 

been made on the 13 h of November 1915* 

hi 1 ? , £ a L a * statem9Dt was sent in on 
the let Febrnary 191 j. This ia signed by 

the Karnam who was not present at the 

alleged adoption bnt not by the Villa*. 

Munsif who eay, he was present It ion* 

the D8 da a 6ta jf ment that ‘be obsequies of 
the desessed were performed by Ohenna 

NMsksn, tbe dessated’e elder brother’s so® 

... tbe ° f the footed aon. Thia’ 
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•ome for the adoption and ie the eldest 
surviving Sapioda of Ammasi Naisken, been 
examined as witness. Then, the effest of 
the adoption was to disinherit all the 
three widows and a daughter and to make 
a relation of hie sesond wife sneseed to 
the whole of the deceased's property, 
when we find the sesond wife, 
third defendant, propounding this adop¬ 
tion, it suggests that she doee so besau 9 e 
she is interested in getting the property 
for her family. 

On the sesond point, whish is a question 
of law, the adoption on the 3rd Daeember 
1917 is attasked on the ground that there 
was no authority reseived by the sesond 
wife, either in writing or orally, fnm her 
husband to perform thi9 adoption and that 
during the lifetime of the senior wife, the 
senior wife has a preferential right to make 
adoptions. This has been established by the 
deeision in Damira Kumara Venkatappa Nay a • 
mm Bahadur v. Damara Ranga Rao (2) whish 
followed a deeision of Sankaran Nair, J., 
and myself in Eakerla Chuhkammu v. 
Kakerla Punnamma (3j and the Bombay 
and Oalentta High Courts have also held 
that the senior widow has a preferential 
right of adoption. See Rakhmabai v. Radha • 
bai (4), Unyanu tandu v. Tanu Baluram 
(5) and Ban it Lai v. Bijcy Kriihna (6), 
The passage in the Mitaksbara that 
treats of this topis has been translated 
in Major Basn’s Yajnavalkya Smriti as 
follows: "When a wife of the same slass 
(as that of the husband) exists, then reli- 
gious works are not to be performed by 
a wife who is not of the same class.” 
Upon this Katyayana comments, "Lit him 
who has many wives employ one of equal 
•lass in the case of the eacrifiaial 6re, 
and in attendance on himself; but if there 
he many such, let him employ the eldest 
in those dafcier; provided she be blameless.” 
Now, it is argued that the eldest wife, Palaver- 
thal, had been discarded by Ammasi Naicken 
and, therefore, she was not in attendance on 
her husband and not blameless. An at¬ 
tempt to prove that she was an adulterous 
wife entirely failed. We only know that 
she wa9 living apart from her husband 
for about ‘*5 years, before his death. The 
question is, whether such separation makes 
her incompetent to perform the act cf adop¬ 
tion, and thus causes the capacity to 
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make an adoption to devolve upon the 
eetond wife. The text of Katyayana seems 
to me to apply to a ease of adoption 
perfcrmed during the lifetime of the adoptive 
father, when he speaks of a wife being in 
attendance on himself. It is doubtful 
whether the word aduthta or blameless 
should be interpreted so as to exclade a 
woman who voluntarily lives separate from 
her husband without having been guilty of 
uneba9tity or misonduct. So far as the 
facts of the separation in this case are 
known, there is nothing to attribute blame¬ 
worthiness to the elder wife. An adop¬ 
tion made by a widow without consulting 
the tipindcu would be invalid for want of 
authorisation from them as it has b39n held 
that the consent of the iapindat supplies 
the want of the husband’s authority. The 
other wives are tapindas and it was necessary 
for third defendant to obtain their 
consent before any adoption could be made. 
In this case the third defendant sent a notice, 
Exhibit IV, to the senior wife in which 
she expressed her intention of confirming 
the adoption made by her husband and 

asked for an expression of her views in 
respect of the permission given by the 
next reversioner to her to adopt the 
plaintiff. When the senior wife has a 
preferential right of adoption, the proper 
course for a junior wife who wishes adop¬ 
tion to be made, would be to ask the 
senior wife to get the consent of the 

male sapindas to perform the adoption, 
and to perform it herself. If flbe was 

unwilling to perform it herself, it would 
then be soon enough to ask her to agree 
to the adoption oeremony being performed 
by the junior wife. Exhibit IV is not 
couched in such terms. It implies that 

Poovayamal was determined to carry ^ out 
the ceremony of adoption without giving 
a chanoe to the senior wife to adopt a 
son to their husband. Under the cireum* 
stances of the present case, the absence of 
any relinquishment by the senior wife of 
her prior right of adoption invalidate* the 
act performed by the junior wife# lot 
these reasons, the second adoption cannot 
be supported as valid. 

The result is, that the appeal is dismissed 
with costs. The memorandum of objections 
is not pressed and ic dismissed* . * 
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BiMisim, J.—I agree. Bail wish to add 
a few words. The first cssasion oo whish 
the adoption of the plaintiff by the deseasod 
Ammasi Naisken was asserted was in 
Exhibit A, dated the 31st of January 
lv*lo, a petition by the eeoond wife, the 
third defendant. The petition was filed 
nearly two months after tbe third wife 
sent Exhibit V and 17 days after the 
senior wife sent Exhibit G and was pras- 
tisally in reply to them. It seems to 
me that the delay was really dne to 
the fast that the present adoption was 
■onaosted, in reply to tbe alaims made by 
the other two widows, with tbe help of the 
Vilhge Mnnsif and the Karnam and the 
other male relations of tbe third defendant. 
It mast be remembered in this eonnesticn, 
that tbe third defendant is the sister’s 
daughter ornieae of tbe fonrtb defendant who 
gives tbe oonsent. It is also signifieant 
that Vaidyanatha Iyer, the family purofctf, 
who is said to have been present at tbe 
adoption, dees not support tbe plaintiff’s 
ease. I need not repeat tbe other reasons 
given by my learned brother and tbe 6ub< 
ordinate Judge with whish I agree. 

Coming to the question of law, tbe appel- 
Iant’s Vakil argues that the ease in Damara 
Kumara Venkatappa Bayanim Bahadur v, 
Damara flange Kao (2) ought to be recon¬ 
sidered. For the reaeons given by my learned 
brother and alio for the reasons given by tbe 
learned Judges who deiided tbe ease in 
Dnysnu Pandu v. Tanu Balaram (5), where 
their Lordsbips say that an adoption with 
tbe soment of sapindai in Madras is not 
on tbe same footing as an adoption in 
an undivided family with the oonsent of 
the manager, I do not think it nesessary 
to doubt the aorrestness of the former desi- 
biods of this Ooart, 

Then it is eaid that, assuming that the 
senror widow has a preferential right to 
adopt, the prinsiple does not apply t 0 
SudraP, beaause no religioue seremoniea 
are essential for an adoption in tbe ease of 
Sudras and Puddo Rumaree Dtb,e y. Juggut 
Kuhort Athanee (1) j 9 relied on. In tbe 
first pla.e it may be mentioned that the 
desiBicn in Damara Kumara Venkatappa 
Naynim Bahadur v. Damara Bar.ga Bao (2) 
was a ease of Sudras, butthe point was not 
expressly argued. It may be that, for 
the validity of an adoption tmojig Sadr* 


datta homam is not neiessary, but this 
does not mean that an adoption is not 
a religious aet. Apart from this, ae was 
pointed out by my learned brother and 
Sar-karam Nair. J., in the case in Kakerla 
Ohukkamma v. Kakerla Punnamma (3), 
the senior wife is the wife whom asts 
of duty sonsern” that ie "who offieiatea 
in asts of religion and so forth,” Oole- 
brooks Digest of Hindu Law, Book IV, Oh. i, 
Sloka 51. This shows that the asts of duty 
in whish a senior wife bas got a preferen¬ 
tial right need net neoessarily be all 
religions duties. I, therefore, think that 
tbe prinsiple is equally applicable to 
8udras as well as the other 'lasses. 

Tbe next ground on whish it is said that 
Damara Kumata Venkotappa Bayanim Bahadur 
v. Damara Bang a Bao (2) does not apply to 
the present ease is that in thissase the senior 
wife is a dissarded widow. Verse 88 of 
Ashara Adbyaya of Yajnavalkya was relied 
on in Damara Kumara Venkatappa Bayanim 
Bahac'ur v. Damara Eanga Bao (2) as one of 
tbe reasons on whish the preferential right of 
the senior widow is based. Tbe translation 
of that verse as given in Damara Kumara 
Venkatappa Bayanim Bahadur y. DamaraBanga 
Bao (i) runs thus: “When there is a 
wife of an equal slaes present,” ets, some 
stress is laid by Mr. Bangashariar, the 
learned Vakil for the appellant, on tbe 
word “present” in this translation. The 
original^ Sanskrit is ''Satyam” the mean¬ 
ing of “Satyam" is ' being in existense” as 
opposed to death. Tbe translation of this 
verse in Mandlik’e Hindu Law, at page 173, 
in Major Bain’s Edition of Mitakabara 
referred to by my learned brother and 
the translation of Sir P, S. Siyaswami Iyer 
in l Madras Law Journal (Journal part) 
282 all Bhow that what is meant by 
'Satyam' is "existing” and not * beirg 
present near,’ (as opposed to being absent 
elsewhere). The faat, therefore, that the 
senior wife in this saae had been 
living elsewhere does not make the 
taxt of Yajnavalkya inapplicable. Again, 
the text of Yajoavalkya, the eommentary 
of Mitakshara on it, the verse of Katy- 
ayana and tbe text of Vishnu sited by 
Balambhatta in the gloss of the Mitak- 
sbara and also in Colebrook’e Digest, Book 
IV, the two latter Smritia used the 
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word "Adusbta" all these are merely 
injonation* addressed to the bmband as to 
what he shoo'd do doring hie lifetime. 
It may be that the husband is at liberty 
to disobey those ininootioor, vide Annapurni 
Nacki'jr v. Forbes (7). Bat those injana 
tioDS do Dot touflh the relative rights of 
the widows a‘ter the huebaod’e dea'h. 
Toese verses slearly prove the superior 
position of the senior widow. Ouse ensb 
superior position is established her prefer- 
ential right to adopt after his death follows 
as an inferenae In this partiaolar ease 
the evidence whiob merely shows that 
the senior widow was living a; art from 
her husband for the last 25 years, aopa- 
rently on aiaonnt of the s.-sond marriage 
of her huebatd, does not ja«tify us in 
•ailing her a ‘ Dushti" or "Niihiddha". As 
my learned brother has pointed ou f , the ease 
of unahaetity attempted to be made against 
her has failed. I think no areienaa san 
be given to the evidenae of the 6tb and 
9th witnesses for the plaintiff. 

The la<t ground argued by the appel¬ 
lant od this portion of the aase is. that 
a prohibition against her adopting must 
be impliod from the fasts of the ease. It 
does not appear from the Subordinate 
Judge’s jcdgment that any eusb point was 
raised in the Court below, hut it is dow said 
that the point was argued. Though, no doubt, 
a prohibition may be implied and need Dot 
always be expreseed, snab prohibition mast 
be a aase of a alear and neaeseary impli 
aation, and it is not for the Courts to 
embark ou speanlations as to what the 
husband might have done during his life¬ 
time or might have wished if the point 
was expressly mentioned to him before 
hie death. One may well say that, on 
the faote of this aase, the husband, if he 
ever aontemplated adopting during he 
lifetime, would Dot have associated the 
senior wife with him in 6ush adoption. 
One may, perhaps, also say, that if he had 
left a Will sxpresely authorising an adop¬ 
tion be would probably have Dot autho¬ 
rised Ibe senior wife to sdopt. But, on 
the other hand, rne may also say that 
be, Dot having done either of these things 

(7) ?3 M. <i 1 Bom. L. R «* 1; 3 C W N 7?0: 2fl 
I. A. Mfl.-HM.L. J.209 { 7 Sar P. C. J. 691; 6 Ihd. 
Deo, (n, b ) 316. 
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was well aontent to allow the law to taka 
its oanrse as to what woald happen after 
his death, and that, in the absents of 
any express prohibition against the eeuior 
widow, he left her to exeriise the right 
whiah she has aaaording to the Sastras, 
on asaouDt of her status as the senior 
widow, I do not think it is proper for 
Oocrts to epeaulate on probabilities of 
this kind for the purpose of inferring an 
implied prohibition. If the husband was, 
however, anxiooa that the senior widow 
should never adopt for him, he might 
have left a Will in whiah he might have 
stated that the senior widow should not 
adopt for him, in aiee his widows should 
•ontemplafe adoption for him. In the ab- 
eenae of enah an express prohibition from 
him or some equally alear iudiaation of 
his iuteDtioo, au implied prohibition aauuot 
be inferred in this aase. It was held in 
La’simibai v. Sarastatib.i (8) that a 
prohibition ought not to bs inferred from 
the mere fait that the husband and wife 
were living apart. In the ease - relied 
on by the learned Vakil for the appel¬ 
lant in Lnynoba v. Radhabii (9) the 
fasts *era mush stronger; the wife 
was aatnally living in adnltery with an¬ 
other man. 

Coming to the third point argaed in the 
es«e that Exhibit IV is eDongh to satisfy 
the requirements of law io aanneation 
with tbe senior widow, I agrre with my 
learned brother in thinking that it doea not, 
We are not here aonaerned with a question 
of obtaining ber assent merely as that of 
a upitidi. Od tbe other hand, until the 
senior widow olsarly gives up her right 
to adopt, the junior widow has no sash 
right. The letter in whish she states 
that she bad obtained the assent of the 
sopinia and was merely asking the senior 
widow’s views followed by the eilenae of 
tbe latter saDnot be aonstrued to mean 
that the senior widow baa waived her preferen¬ 
tial right and authorised tbe junior widow 
to adopt. Not until ehe doea aDy aat 
amounting to this, can tbe right to adopt 
devolve on the junior widow. The fasts 
in this aase fall short of this. 

(8) 23 B 789 at p. 795; 1 Bom. L- R. 4 JO; 12 Ind. 
Dec. (N. s ) 628. 

(9; P, J. (1694), p. 23. 
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Ore or two points have also been argued 
before as, namely, that the consent of the 
lapinia id Exhibit 0 is not a valid eonsent. 
The Subordinate Judge bai foond it to be so. 

But we think it nnnesessary to express 
an opinion on this question, in view of 
our SndiDg with r6feren#e to the right 
of the senior widow not beiDg waived. If 
it were necessary, I would agree with the 
appellant’s «ontentioD, that there was no 
mierepreBeniation made to the rapinda 
merely because the third defendant was 
asserting a prior adoption by her husband. 
But 1 would hold that Exhibit 0 is not 
a valid eonsent, because, instead of giving 
the authority as one neseseary aod proper 
in I he airsumstanaes of the family, whioh 
is what a sopinda ought to address him* 
self to, be gives it, in order to give effect 
to the wishes of the husband thus be* 
lieving in the alleged prior adoption by 
the husband which we have already found 
to be not proved, 

I agree that the appeal should be dis* 
missed with coals. The memorandum of 
objections is dismissed. 

m, o. r. 

:J. f. 

Appeal dismissed. 


ALLAHABAD HIGH COUBT. 

Civil Revision No. fc9 cf 1921, 
February 15. 1 2^. 

r*ttent Justice Sir P. 0. Banerji, Kr. 
GANKsH PRASAD SaHU—Defk.id*i.t- 

Asplic.rt 

tests 

DUKH HABAN SaHQ— Puinthp- 

Oepn«iTB Pi Ri Y. 

Civil Procedure Code (Act V oj «. 115, 0. 

XXXIX, r. 1, O.XLlll, r. I (n )—Injunct ion-Appeal 
— Revision—Error in erercise o/ jurisdiction. 

Under Order XLIU, rule l fn ■ of the Civil Pro¬ 
cedure Code, an appeal lies from an order issuing 
an injunction snbject to a condition passed under 
Order XXXIX, ruie • of the ' ivil rocedure Code- 

No revision lies ou the mere ground of an error 
of judgment of the lower Court in the exercise of 
its jurisdiction. 

Civil revision against an order of the Addi¬ 
tional Subordinate Judge, Baati, dated the 
15th Marsh 1921. 

Dr. H. L. Agarwala, for the Applicant. 

Mr. harnandan Prasad, for the Opposite 
Party. 

JUDGMENT.—In u>y opinion this appli¬ 
cation for revision is without fcrce. The 
Court of first instance made an order for 
the issue of ao injunction snbject to a 
condition. From that order an appeal was 
filed in the Court of the District Judge 
and the learned Judge modified the order 
in so far as it imposed a condition on the 
opposite party. I* is nrged that no appeal 
lay to tbs Court below, and that, there* 
fore, the learned Jndge bad exercised a 
jurisdiction not vested in him by law. In my 
opinion an appeal did lie to the Coart below 
under Order XLtil, rale (1) (n). The order 
cf the Court of first instance was an order 
passed under Order XX&IX, rule 1, an d, 
therefore, an appeal lay from that order 
to the District Judge. The District Judge, 
therefore, bad jurisdiction to entertain the 
appeal. Whether in the exercise of the 
jurisdiction he committed an error of 
judgment is not a matter upon which revision 
can lie. The application for revision is 
accordingly dismieced with oostc. 

J. P, & M. H. 
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LOWER BURMA CHIEF COURT. 

Fikst Civil Appeil No. 10J of 19<0. 
Jqd6 16,1921. 

Present: —Mr. Jnstiae Manng Kin and 
Mr. Jostioe Pratt. 

HUNT HUAT xhd COMPANY— 
Appelliihs 
terms 

SIN GEE MOH akd COMPANY— 
Ri8pondeft8. 

Contract — Goods, sale of— Delivery period all 
October—Ten ler and refusal—Breach ol contract— 
Resale—Subsequent tender and refusal-Suit Jor 
damages—Assessment of damages—Contract Act (IX 
of 1672), s, 107, 

D. bought certain goods from P. and it was 
agreed that delivery was "to be taken c/ scale in all 
October I»i9 ” On October 2nd P called on D to take 
delivery but l) refused: P, repeated his demand on 
October 4tb, and on the V th threatened to resell 
if delivery was not taken, but D. again refused, 
whereupon P. sold the goods and called on D. to 
pay the difference. Subsequently, on October l&th 
P. informed D. that lie would give delivery on auy 
date convenient to P. between October 1* th and 
October 31st, but D. refused to take delivery on 
the ground that the re-sale having taken place 
before expiration of the contract period, he had 
exercised his option to treat the contract as 
rescinded. P. thereupon brought the present suit 
claiming as damages the difference between the 
contract price and tho market rate of October 31st: 

Held, that under the contract D. had not the 
option to take delivery whenever he liked in all 
October, that the goods having been tendered D. 
by refusing to take delivery bad committed a 
breach of the contract, und P. was entitled to sue 
for damages on the footing of the market price on 
October 31st, it being immaterial whether the suit 
was based on the breach of contract on October 
3rd, or on the breach committed on October Itths 
that as at the time of tho resale the property in 
the goods had not passed to D , P. could not exer¬ 
cise the right of re-sale under section 107 of the 
Contract Act, so as to enable P. to sue for damages 
on the footing of the results of tho re-sale, and 
that P. was entitled to recover as damages the 
difference between the contract rato and the 
market rato of October 31st. (p, 612, col. 2.] 

First appeal against tbe desree passed 
by YouDg, J., on tbe Original Side. 

Mr. Bur or ee, for tbe Appellants. 

Mr. Ah Tain, for the Respondents. 

JUDGMENT. 

MiOlG Kik, J.—This is an appeal from 
a deoree on tbe Original Side of this 
Court. 

Tbe fasts are sorrestly stated in the judg¬ 
ment of the Trial Court as follows ;— 

By a sontrast, dated the 2Uth August 1919, 
tbe defendants bonght from tbe plaintiffs 
2,000 baps of Dew white beans delivery to be 


taken fz-ssale in all Ostober 1919. On the 
2nd Ostober 1919 tbe plaintiff? wrote to tbe 
defendants requiring them to some and take 
delivery. The defendants refused on the ord, 
eayiDg the notiae was “ insane.” Tbe plaint- 
iffs repeated their demand on the 4th, and 
on tbe 9th threatened to re-sell, if delivery 
was not taken. On tbe 10th tbe defendants 
dessended from investive to explanation and 
stated that they bad all Ojtober in whisb to 
take delivery and would not take delivery at 
present. On the lttb, plaintiffs wrote that 
they bad re-sold to Messrs. Latham 
Blask & Oo., for Rr. 8,278-4 0 and sailed on 
defendants to some and pay tbe differense, 
Oo the 15th tbe plaintiffs who bad hitherto 
sondusted tbe dispute themselves plaoed the 
matter in their lawyers’ bands who wrote on 
that date stating that plaintiffs were willing 
to give delivery on any day between the 
15th and 31st Ostober, sonvenient to defend¬ 
ants and osnselling all previoos oorrespond- 
eose. Tbe defendants in turn, now plaoed 
the matter in legal hands, and od tbe 18tb 
wrote through their Advosate that the re-sale 
having taken phse before tbe expiration of 
the sontrast time, they had exersised their 
option to treat tbe soDtrast as ressinded and 
stated that they had already so informed them 
verbally. They, therefore, deslined what they 
tailed plaintiff’s Dew offer. On the 20ib 
Ostober, the plaintiffs wrote, denying that the 
oontrast was or sould be ressinded and 
threatening ao astion for breash of sontrast 
if delivery was cot taken in assordanse with 
their letter of the 15th, On the 1st Novem¬ 
ber they wrote, slaiming tbe differense bet¬ 
ween the soDtrast prise and the market rate 
of 31st Ostober. 

Tbe learned Trial Judge stated in his 
judgmeot that it wa9 not disputed that the 
words in the Bonght and Sold Notes, "deli¬ 
very to be taken ex ssale in all Ostober 
1919,” meant that it was to be taken when- 
ever in all that month sellers sailed on 
defendants to do so. He held that tbe 
tender by tbe plaintiffs was made at a proper 
time and plase, and that tbe buyers having 
refused to take delivery bad sommitted a 
breash of tbe sontrast and sould have been 
sued by tbe sellers. Bat be held that the 
re-sale was of the plaintiffs' goods but not of 
tbe defendants, and as before the sellers can 
exersise the right of re sale under sestion 107, 
Contract Ast, the property in the good* 
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most have passed to the sellers, the plaintiffs 
would oot have been able to sue for damages 
on the footing of the results of the re-sale. 
I agree with this view. The goods were 
unatiiertained good#, and althoagb it may be 
said that the sellers had appropriated part of 
the goods in favour of the buyers, the latter 
never assented to the appropriation. There¬ 
fore, at the time of the re sale the property 
in the goods sold bad not passed to the 
buyers, and the plaintiffs, the sellers, were 
not entitled to exersise the right to re sale. 

Tbe plaintiffs on the 15th treated the pre¬ 
vious terder as bad and made a fresh tender, 
On tbe 18th defendants repudiated the con- 
trast and sommitted a breaeh of it. Tbe 
plaintiffs then sued on that breaeb, assessing 
the damages at tbe difference between the 
sontr 80 b rate and the market-rate of the 3let 
October. 

The learned Judge held that although the 
plaintiffs could have 6ued on the previous 
breaeh by the defendants, the second tender 
did Pot in any way prejudice their position. 
He observed that all that happened was that 
plaintiffs Baid they would aeoept defendants’ 
contention, that tbeir tender was improper, 
that they withdrew their claim for tbe loss 
on tbe re sale and tendered again, and that 
the defendants could not prevent plaintiffs 
from accepting defendants’ own contention. 
See Borrowman v. Fiee (1). Under the 
circumstanoes, the learned Judge saw no 
defence and granted a decree for the amount 
claimed with costs and interest on the judg¬ 
ment-debt at the Court' rate from the date of 
decree till realisation. 

In Leigh v. Pcteiion (2) the contract was 
for delivery in all December. It was held 
that tbe seller bad the whole month for 
delivery. This case has been followed in 
. many other oases in England and India, as 
would appear presently, 

Tbe plaintiffs tendered delivery on the 
, 2nd October, Tbe defendants refused on the 
t 3rd, as stated before, so there was then 
a breach of the contract on tbe part of the 
defendants. The plaintiffs were then entitl¬ 
ed to one. If that tender can he held to 
have been treated as of no effeot by the 
consent of both parties, the fresh tender 
made on the 15th having been refused on the 

(1) (1873) 4QB.D, 600; 48 L. J. Q. B. 65. 

(2) (1818) S Taunt 540; 126 E. R. 468; 2 Moo. 6881 

fO R- R, 65J. 


18th, tbe plaintiffs would then be entitled to 
sue. It appears to me that it is immaterial 
whether tbe suit is based on the breach of 
tbe contract committed on the 3rd or on 
the breaoh committed on the ISth, because 
tbe damages to which the plaintiffs are 
entitled will have to be assessed in exactly 
the same way, that is to fay, they would be 
measured by tbe value of tbe goods on the 
31st October, (hat being the dae date of 
performance. This principle as to the mea* 
sure of damages was first laid down in 1618 
in Leigh v. Paterson (2), the case above sited. 

Tbe facts in that ease are:—Tbe defend¬ 
ant bad agreed to supply the plaintiff with 
a certain quantity of tallow to be delivered 
all in December at 65 1 . per owt. On 
October 1st, when tallow was 71c. per cwt., 
tbe defendant informed the plaintiff that the 
goods were sold to acother and that be 
would not execute tie contract. On the 31st 
December tbe price of tallow was Sic. per 
owt. It was held that the tender of this 
should be regulated by the price on tbe 31st 
December. The Court said that the oontract, 
being mutually made, could only be dissolved 
by tbe consent of bcth parties The defend¬ 
ant had all the month of December to 
deliver the tallow in, aod the plaintiff is 
bound to relieve it until after the 31ct. 
The law laid down in this case wps affirmed 
by Phillfotts v. Evans (3). 


au iuoi . luptj wuu UUlHrttQG 
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in January, to supply a quantity of corn to 
be delivered at Birmingham as soon as 
vessels ctuld be obtained. On the 26th 
January the defendant gave notice to the 
plaintiff that he would not accept tbe corn, 

if delivered. It was at that time on its way 
to Biimingham, and on its arrival there, the 
defendant was required to aseept it, but 
refuged, and upon this action was brought. 
The question was whether the damages 
should be calsnlated ascording to the 
market priee on tbe 23th January when the 
notice was given, or the priee on the last day 
when thp «ontraot could ba.ve been oomplet- 
ed, mi., when the wheat was tendered for 
ao.eptance The latter was held to be the 
proper rule. 

laid foT" " Svi <« lh « — ™ 
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In Hcchst‘T 7 . D'h Tour (5) it was hid 
down that where the defendant baa ntterly 
reocunied a eontrao', or baa pot it oat of his 
po wer to perform it. the plaintiff may, at hie 
option, ere at oree. or wait till the time 
when the sot nas to ba done. Bat the 
measure of damages is the same in both 
•aseF. ii*, the different between the 
•ontra*t rate and the market rate on the doe 
date. 

Mr. Barjorji contends that damages should, 
in this ease, be measured by the value of the 
goode on the J8 h when the defendants 
defioit.ly repuhaiei the aontraat. The 
above aases show the contention to be 
unsustainable. See Fecit v. Knight (6). 

L'ig\ v. Patenon (2) has been followed 
by Saotland, 0. J., i 3 hlaniuk Dot v. 

Rar.gayji Chetti (7), and also by the Cftlantta 
High Court in SSeehttiek v. Nobo Ccomar 
Boy < 8). 


It may be contended that in Thillpotti v. 
Ecan$ Of) and F.oit v. Knight (6) the plaintiff 
did not treat the notiae of repudiation as a 
breaeb of the eontiait, and that that was the 
reason why he was allowed to eoe on the 
basis of tbe value of the pooda at the due 
date. Bochittr v. Felo Tout (5) ihowe tbat 
view to be iDeerrsat and Mayne says on this 
point as follows:—"Even when tbe plaintiff 
has exsraised his option of treating the 
•ontrait ae resairded before tbe time for its 
•ompletion has elaps’d and has oommenaed 
bis astion before that time, the damages 
•onld still be aalanlated wiih referenae to 
the date at whiah it should have been aarried 
out” (page 205 Mayne on Damage*, 8th 
Edition) Sir Frederiak Pollock in hit lodian 
CoDtraat Aet says that tbe ebation to take 
advantage of tbe repudiation of the aontraat 
goes ODly to tbe question of breaeb and 
not to the question ct damages, and tbat the 
damages are to be aalaolated with refer* 
enae to the date of breath only where no 
time was 6xed for aaeeptanae, beaause there 
is then no other measure possible. (Contrast 
Aat, 4th Edition, pages 5t2 and .*> 3). It 
follows then tbat tbe plaintiffs in this ease 
were entitled tc eue for damages on the 


(5) (1653) 2 K. & B <376; 22 L. J.Q. B. 455; 17 .Tur. 
< 172 ; 1 W. R.46'2; 116 E. R. 922; 22 L. T. (o. s.) 171; 
95 R R. 737. 

<H) (1872) 7 Ex. Ill; 11 L. J. Ex 7?i 26 L. T. 77| 
W. R. 471. 

17) i M. H. C. R. 162. 

(6) 80 0. 177,7 C. 77. N. 481, 


CASKS, 

looting of the market prise on the 31st 

Oc.ober, whether their *»uir. was leased on 

the breaeb of the 3rd of Oitober or of the 
lfcth. 

„ Barjorji oontends that tbe wordi 
delivery to be taken a esale in all Oitober 
l9I^ t give the option to the buyers to 
take delivery whenever they like in all 
Oatober, and that it was not tbe option of 
the sellers to give delivery. Although it waa 
not disputed in tbe Trial Court what the 
meaning of there word# was, Oouniel for the 
appellants ean now dispute tbe eorreotness of 
tbe meaning assigned in tbat Court, beaause 
the point was one of law. I do not, however, 
agree with the aontentioD. The words 
appears to me to mean alearly that delivery 
was to be given rai-saale in all Oatober, and 
that it was to be aaaepted when giveD. 1 
think tbe point i9 qoi'e simple. One sannot 
take delivery, until it is given. There¬ 
fore, the words in question give tbe 
sellers tbe right to deliver at aDy time 
during <he month of Oatober. Even if Mr. 
Burjorji’s aoDtention in this particular is 
sorrest, it does not appear to me to make 
any different as to tbe result of tbe ease. 
Bis slieDts, tbe defendants, told tbe plaintiffs 
tbat they would not assept the tender made 
on the 2nd, and also the tender made on tbe 
15th. Tbe breaoh was on the part of the 
defendants in either ease, and as I held 
before, damages would be assessed on tbe 
footing cf tbe market rate of tbe 31st 
Oatober. 

If it was right that tbe plaintiffs were 
entitled to elaim damages only on >be footing 
of tbe markeNrate of the 18th Oatober, tbe 
date on whish the defendants were said tc 
have alearly and •• distinctly broken tbe 
•ontract, the question woold arise S3 to 
whether tbe plaintiffs should be allowed to 
amend their plaint assordingly. But the 
view 1 take beiDg sontrary to Mr. Burjorji’i 
eontentioc, there is no Deaessity to deside the 
questi n whether ameidment should be 
allowed or not. 

I would dismiss tbe appeal with eosts. 

Pb.tt, J.—I agree. 

w. C. k. 
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MA I DOK V . MAUSG PO THAN, 

LOWER BURMA. CHIEF COURT. 

Criminal Revision No. 175B of 1921. 

August 19, 1921. 

Preient Mr. Jnstise Pratt. 

MA E DOK— Petitioner 
versus 

MAUNGPOTHAN and others — 
Respondents. 

Procedure Code (Art V of 189S^, s. 250~ • 
Compensation —Atoard of compensation by Magistrate 
in case triable by Sessions , validity of. 

Where a case ordinarily triablo only by a Court 
of Session is tried by a Magistrate empowered under 
section 30 of the Criminal Procedure Code, the 
Magistrate i9 not competent to award compensation. 
The special provisions of section 3!) which enable a 
Magistrate to try offences only triable by a Court 
of Session “as a Magistrate” do not make such 
offences “triable by a Magistrate 11 for the purposes of 
section 250, Criminal Procedure Code. 

RsviaTon auaiost the order of the District 
Magistrate, Tbayetmyo. 

Mr. S. 8. Balkar, for Ihe Petitioner. 

Mr. K. B. Baner-i, for the Respondents. 

ORDER.—Me E Dok was ordered by the 
District Magistrate, Thayetmyo, to pBy 
aompensation to the aooused in Criminal 
Trial No, 5 of 1921 for having broogbfc 
a false okarge of an offeme under sea- 
tion 376, Penal Code, against them. On 
revision it ia urged that an offence nnder 
aeation 376 is triable by a Conrt of 
Ses&ion and not by a Magistrate and that, 
therefore, the Distriat Magistrate had no 
power to pass an order for aompensation 
nnder aeation 253 of the Code of Criminal 
Proaedure. The words used in the eeation 
are: if * * # a person is aiansed before 
a Magistrate of an offanae triable by a 
Magistrate and the Magistrate by whom 
the ease ia heard dissharges or Bequits the 
Mineed,” The words “triable by a Magis¬ 
trate" would prtma facie appear to refer 
to the sahedale ( of statement of offenses 
in aolumn 8: “By what Court triable" 
appended to the Criminal Proaedure Code. 
Thw is the view taken in Sohoni and 
Row’s Commentaries and in the Panjab 
•ase of Crown v. Qadu (1) i n whiah it 
was laid down that where a oaie ordinarily 
triable only by a Conrt of Session is 
tried by a Magistrate empowered nnder 
eeation 30 of the Criminal Proaedure Code, 
the Magistrate is not aompetent to award 
aompensation, The speaial provisions of ses- 

(1) 20 P. B, 1902 Crj 139 P, L, B, 101)2, 
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tion 30 whioh enable a Magistrate to try 
offenses only triable by a Court of Session 
“as a Magistrate" do not make snah offenses 
"triable by a Magistrate" for the purposes 
of seation 250, Criminal Proaedure Code. 
I feel =o doubt that this is a oorreat 
statement of the law. The objeat of the 
Legislature waa apparently to ezalnde 
offenses of great gravity from the provision 
of seation 250. I set aside the order 
aosordingly. 

j. f. Order set a$ide. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 98 ot 1921. 

April 8, 1921. 

Present: —Mr. Jnstise Tennon and 
Mr. Jnstise Ghose. 

ASHUTOSH DAS — Pktitionis 
versui 

EMPEROR -Opposite Pabtt. 

evidence Act (l of 1872J, s. 60 —Hearsay evi- 
deno — Statement made to investigating Police Officer 
bj third persons, when admissible—Substantive or 
corroborative evidence . 

In n proceeding under seotion 110 of the Cotie of 
Criminal Procedure, the statement ot a witness that 
he heard from certain persons who have nob bean 
examiued that articles stolen in certain dacoities 
were made over to the accused, is inadmissible in 
ovidonceg [p» 514, col. L] 

Where in a proceeding nnder section 110. Criminal 
Procedure Code, a person has not be8u examined 
as a witness by the Court the evidence of an 
investigating Police Offioor with regard to the 
statement made to him by that person is inadmis¬ 
sible in evidence. If, however, the persoa has been 
examined as a witness by the Court, the evidence 
of the investigating Police Officer is admissible. 
But the statement made to the investigating Police 
Officer cannot bo reliod upon as substantive evi¬ 
dence against the accused. It should bo used in 
order merely to contradict or corroborate, as the 
case may b9, the statement made by the witness iu 
Court, [p, 614, col. 1.] 

Criminal revision against an order of (he 
Diatriot Magistrate, Banknra, dated the 13th 
Deiember 1920. 

Babas Diuarathi Sanyal, Dtbendra /far a in 
Bhattac\aryya and Lalil Mohan Sany il, for the 
Petitioner. 

Mr. Ashraf Alt', for the Grown. 

JUDGMENT.—In this eaee the acenaed 
before ns has been direeted, nnder the 
provision 3 of sestion 110, reed with eeation 
118, Criminal Proaedure Code, to ezeente 
a bond of Rupees 200, with two enretiea 
eath in like amount, to be of good behaviour 
for one year, in default to suffer 
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imprisonment for the same period. The 
allegation against him wa3 that he was by 
habit a receiver of stolen properties knowing 
the same to be etoleD. 

We have been taken over a oonsiderable 
portion cf the reiord, 3td wo oar.not hot. 
•otte to tko ocnein.-ion that the trial cr 
enquiry, in the present case baa been vitiated 
by the admission of mask inadmissible evi¬ 
dence ; for instance, a person of the name of 
Gayaram, who says that he and certain 
others committed dacoily at a p!a»e called 
Hirabiti, gave evidence to the effect that 
he had made 0V6r the orraments stohn 
in the course of that daeoity to the 
accused. That, cf course, is admissible. 
He was further potmitted to say that he 
beard from certain other persons that 
ertides stolen in three other dacoitie* 
were also made ever to the accused. His 
informants have not been examined. That 
portion of bis evidence on which the 
Magistrate layoetross is clearly inadmissible. 
Then, at a seeroh cf the heuso cf the 
petitioner, it is stated that a ccrlcin tea¬ 
ring was found in his henre ar.d tbr.c tee- 
ring, it ie enggostod, was cno of the 
properties stolen in tha course of a dacoily 
at the kcuso cf one Satis Ganguly in the 
village cf Jagadarga. With regard to this 
toe-riDg the Pcltaa Officero a ere permitted 
to slate in tbo course r.f their inveftigaiicn 
before the said Folioe Officers that the wife 
cf Satie and tho wife of his brother Sasa- 
dbar identified thio loe-iing os belonging to 
Satis’wife. Neither of these two ladies whs 
examined. Obviously, the evidence of tha 
Police Officers with regard to the statements 
made to them l>y these two lodios is inadmis¬ 
sible. Further, the stotomont supposed to have 
beeD made to the investigating Polieo Officer 
by the witness Swadfcar, the brother of 
Satis, bas been obviously reliod upon by 
the Magistrate ae substantive evidence 
against the acccssd, while it should bare 
been used in order merely to contradict 
or corroborate, as tbo case may bo, the 
statement made by Ses3dhar iD the Court 
of the Trying Magistrate. 

We next find that tho statement faid to 
fmo been modo by a 1’lecder of tha narco 
of Sujey Das to tho investigating Idspco- 
tor has evidently teon treated by the 
Trying Magistrate as subc-tnrtivo evidence 
6S-icet tie potilionor, while the uiiteuiocl 


Um 

supposed to have been made, if the 
Inspector wrs to be believed, should have 
been used at most in order to contradict 
Sojcy Dne as regards the statement made 
by him in the Court cf the Trying Magis¬ 
trate. With regard, further, to the witness 
Gryaram, it is dear that he was a witness 
of whc«9 evidsnoe oorroboration was neces¬ 
sary. What corroboration, then, is of hie 
evidence as to what ho knew of bis own 
personal knowledge the Magutrato has 
not irdioated. We find, further, that even 
in the evidence cf the witnesses who speak 
to the reputation of tho petitioner much 
hearsay evidsree ban been admitted. 

For thes) reasons we moat sot aside the 
order new complained of and direct that 
there be a re trial cf this matter in (he 
Court cf a Magistrate of the First Class at 
the bead-quarters of the District of Baokura. 
Sooh Magistrate to be nominated by the 
District Magistrate of Bookuia, and be 
one other than the Magistrate in whoee 
Court the order now oet aside was made. 

K N. & V. H, 

Bute made absolute : Re trial ordered, 


LOWER BURMA CHIEF COURT. 
CfciJiuii, Revision No. 326B of 1920. 

January 2 •, 1^21. 

Fresenl Mr. Justice Maung KiD. 
NGA HaN KYI— Accused— Petitioner 

venue 

EMPEROR— Opposite Party. 

Uurma It rei'e did (V •>( 1917 , 1 , *.«, 37 , 44 —Possesion 
of excisable article, failure to account for—Offence. 

A person who fails to satisfactorily account for 
being in possession of any excisable article, although 
the quantity ho possesses is within the limit allowed 
for possession, renders himself liable to bo con¬ 
victed under section 37 of tbo Burmu Exciso Act. 
[p. 515, col. 1.] , 

Reference made under section 438, Cri¬ 
minal Procedure Code, by the District 
Magistrate, Hantbawaddy. 

JUDGMENT.—This iia reference by tho 
Didrict Magistrate of HoDthawaddy recom- 
mending that tho eouviction and sentence 

bo pet aside, 

Tko naoused was found in possession of 
four quirts of kieaw which he stated ha 
purchased from a oortain licenaod ehop. 
lha iiijistr^o fjaui lint ktj ga’jld m 
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satisfactorily prove his purchase, which is 
tantamount to saying that he could not satis’ 
factorily account for his poss830!oo. The 
accused was found gailty under section 37 of 
the Excise Act and sentenced to pay a 6 qo. 

The learned District Magistrate contends 
that the conviction was wrong on grounds ap¬ 
pearing in the following passage in his order 
of refereme:—The Magistrate convicted 
the accused holding that the burden of 
proof was for the accused to show that 
he purchased the kaziw from a licensed 
chop and each purchaser must ba given 
a receipt showing that the katiw pur* 
•hated is from a licensed shop. There 
ia no provision in the Exise Act or rules 
regarding the issue of receipts to purchasers. 
According to the Act any parson may possess 
four qaarfc bottles of country fermented 
liquor,” 


The Trial Magistrate held that the pre¬ 
sumption allowed by section 44 of the Act 
must be drawn against the accused as he 
could not satisfactorily account for his pos¬ 
session and that he failed to rebut the 
presumption. 


Became the quantity wag within the limi 
allowed for possession, the assagai goal* 
not have baen aonvisted under seatiou 3< 
U) of the Exaise Ast. Bat section 3' 
provides that whoever without bwfa! author 
ity hasiu his possession any quantity o 

Sit knowing or having reasoi 

fnllv mn ^ ^ Bame HaS 1,000 no,aw 

‘ ran9p0rted ' nnoufaeiured 
Jit?*? ° r , 00,lested . or that the prea 

Ihal d ho d 7 ' ft, DOt ba8D Paid thereao 

.ball be Puniebable. This ee.tion is direaiec 
againat the illisit maoufaature, importation 

Ind if .*« • q f ? DtUy ot ei,i8ftbl ® tvtisli 
and it u, m the natare of things neses 

f0r “ pr0 * o ®?Uon’againsi 

IrtUle Ld tr" e88,0n L . 0f an 01lM < 
artule and throw on him the onus o 

ll°T hi8 P3l9e89i0 ° » not UU.it 
as the matter wooid naturally bs withir 

his .pesial knowledge. So the Lsgi.Ta a 
provides by enaoting ee.tion 44 £1. 
presamption i 8 „n t ; 7 } hab th « 

' sBp8,i . o| r ««.u. JS*"," 

possession of whish he i* nn .ki! \ 1 tbl 
Bfttisfafllorily, wab,a *° a "°™ 


The Trial Magistrate hae not grounded 
the oonvifltion upon the faob that the ao- 
au?ed mast proinse bat had not produced 
a reaeipt from a liaeneed shop. What be 
said was:— “To my mici the only safe 
meins to proteat pnrahasera who take 
liquor home is to obtain a reaeipt from the 
vendor for every purohase.’’ Prinufacie, this 
is not a bid suggestion, 

The aonviation was aorreot. The pipers 
will be returned. 

The proposition laid down in Quaan* 
Empress v. Tun 3 (l), that possession, of 
half a quart of aountry spirit is no offaim 
and a mm is not bonod to assoaot for 
sash mere possession is not wholly sorrest 
under the provisions of the present Exihe 
Aat. 

w. c. a. Paper returnei, 

(1) 1 L- B. B. 43. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 137 or 1921. 

Marsh 28,1922. 

Present :—Mr. Justise Ryvee. 

Ms. R. SIMEON—Appucast 

Kritii 

EMPEROR—Op posit « Partt, 

Criminal Procedure Code (Act V of 1899), $, 476, 
order under — Complaint—High Courts power o/, to 
interfere—Civil Procedure Code . Act V of 190$ j, 

Where a Judge, acting under section 476, Criminal.* 
Procedure Code, orders a trial under section 193, 
Indian Penal Code, a High Court cau only inter* 
fere under section 116 of the Civil Procedure Code* 
[p. 616, col, 1.] 

A District Judge concluded au order under auction 
476 charging certain persons with various offonoos 
thus: 

“A copy of this order will bo seat to the Distriot 
Magistrate...with a request that he will cause 
proceedings to bo instituted against the other three 

persons. If the District Magistrate decides to 

institute proceedings he should inform the 0.1 D. 
who investigated the matter:” 

Held, that the order was not in tho terms of 
seotiou 476, Criminal Procedure Oodo: but that it 
ainountoOto a complaint, and that it was in tho ; 
discretion of tho Magistrate to take such procood* 
ings as he was advised, [p. 610, col. 1.] 

Oivil revision against an order of the 
Distriat Judge, Saharanpur, dated the llth 
November 1921. 


— ’ 4 ——o*» • v« >uu a ovmuuor, 

Mr. L. M Banerji, for the Opposite Parti 
JUDGMENT.—After deeiding a Proba 
euif, the Distriat Judge of Saharanpur, beii 
of opinion that there were grounds for mepe 
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iog a ariminDl aoDspiraay in «onn6*t'on 
'with the preparation and execution of the 
Will propounded, took proeeedings nnder 
seetion 476 of the Criminal Procedure Code 
against Raja Ram, alone, in the first instance. 
He oime to the conclusion that four 
persons, three of whom are dow before me, 
should be charged with various offenses. 
His order concludes, 1 A sopy of this order 
will be 66nt to the Distriet Magistrate. 
Saharanpur. with a request that be will 
•anse proeeedings to be instituted against 
the other three persons («. e„ other than 
Mr. Simeon). If the Dietrist Magistrate 
desides to institute prcoiedings he should 
inform the C. I. D. who investigated the 
ease." These words show that the order 
is not in the terms of section 476 of the 
Criminal Procedure Code. In the sase of 
Mr, Simeon, the Sub Registrar, the Judge 
took further proeeedings under seetion 476, 
Criminal Prcoedure Code, and ordered his 
trial under Eeetion 193 of the Indian Penal 
Code. It has been held by the Full Bensh of 
this Court that I san only interfere with sush 
an order under eeetion 115 of the Civil Pro* 
edure Code. No grounds under that seetion 
are alleged. But it is raid I san and should 
interfere under the Government of India 
Ast, on the ground that the trial must be 
irifructuous. It has been eaid by a learned 
Judge of this Court that proceedings under 
section 476 of the Criminal Procedure Code 
are not in the nature of a dress rehearsal 
of the trial, and it is quite impossible for 
me to say at this stage what evidence will 
be forthcoming against Mr, Simeon. Then, 
an experienced Judge of the standing of the 
District Judge of Saharanpur, fully realising 
hie responsibility, orders a trial for perjury 
committed before himself, I should be very 
loth to say, assuming that I have the power, 
that the trial shall not take place. With 
regard to Daulat Rai and Raja Ram, I think 
the order of the Judge amounts to a com. 
plaint. It is in the discretion of the Magis¬ 
trate to take such proceedings as he may be 
adviced. The result is that I reject the ap¬ 
plication. 

. ;.r, 

Application redded. 


LAHORE HIGH COURT. 

Criminal Revision No. 369 of 1921. 

November 16, 1921. 

Fresent Mr. Justice Scott Smith. 

8 ANTOKH SINGH and ANOTHit 
—Petitioners 
vtrtui 

RAM SINGH AND others—Rsspondinti. 

Criminal Procedure Code (Act V of 1898,), s. 145 
0 )—District Magistrate, potter of, to cancel order 
under— Revision—High Court, purer of, to interfere. 

Where a District Magistrate, upon information 
received, is satisfied that there is no probability 
of any breach of the pjace, he is competent to 
cancel an order, made by his predecessor, under 
sub-section • 1 > of section 146 of the Criminal Pro¬ 
cedure Code, and a High Court has no jurisdiction 
to interfere in revision, as the Magistrate's order is 
not without jurisdiction, [p. 617, col. 1.] 

Manindra Chandra Saudi v. Rirada Kan'.a 
Choicdhry, 30 C. 112; 6 C. W. N. 417, followed. 

Criminal revision against an order of the 
District Magistrate, Attook, at Campbell 
pore, dated the 29th December 1920. 

Mr. Bukam Chand, for the Petitioners. 

Mr. Amur Hath Ohona, for Government 
Advocate, for the Respondents. 

JUDGMENT.—This is an application for 
revision of an order of the District Magistrate 
of Attock, cancelling the prior order of his 
predecessor under section 145, Criminal 
Procedure Code. On the 26th November 
1920, the District Magistrate recorded bis 
opinion that from the reports sent to him 
occasionally by Police Officers it appeared 
that there was a great apprehension of a 
breach of the peace on account of a dispute 
in regard to the temple of Panja Sahib and 
the hcures attaohed thereto. He. there¬ 
fore, ordered that notices ehould be 
iieued to Ram Singh atd others, the 
respondents, directing them to attend Court 
and file their written statements regarding 
possession of the property in dispute. This 
order was pasBad by Ohaudhri Sultan 
Ahmed on the 26th November 1920. On the 
29th December 1920, his suscessor, Mr. Milec 
Irving, said— 

“From information reoeived by me 1 am 
satisfied that the party alleged to be aggros- 
eors in this case are firmly in possession of the 

disputed property.” 

He went on to say— . 

"If I found the facts to be as alleged id the 
complaint the disoertion vested in me by the 
first proviso to section 245 (4) would enable 
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me to deolare either the complainants or 
those somplained agaiqst as in possession at 
the time of the preliminary order.” 

He eonsidered, however, that neithjr 
order would assist in the preservation of the 
pease and resorded his opinion that there was 
no probability of any breath of the pease 
unless the somplainants’ party themselves 
interfered with the respondents. Mr. 
Hukam CJhand on behalf of the petitioners 
urges that when onoe the proieadinga 
are begun the Distrist Magistrate is bound 
to go on and take evidenee as laid down in 
sestion 145, Criminal Prosedure Code. He 
flays that Mr. Miles Irving had do jurisdietion 
to taneel his predeaessor’s orders in the 
way he did. I asked him if he had any 
authority to cite in support of his eootentior, 
bat be admitted that he had pone. Counsel 
tor the respondents, on the other hand, sites 
the ease of Maninira Ohanira Nandi v. 
f ®?*[ Kanta Ohoudhrv (1), wherein it was 
hold that a Magistrate has jurisdietion to 
•aneetan order passe! under eub-ssstion (1) 
of sestion 145, Criminal Prosednre Code, 
“2.*” prossedings if he beeomes 

* „ f d| the 8Qar,8 ^ of '“formation 

S V u f he 8tatB of thin * 8 do " *“>t 

tonro.^ ; 0n r° Qld 8 ' Ve iariadi.tioQ 

helTSI?tk'n- 8D,ai,y ' 14 waa a,9 ° 

in * hfl H V gh ° onrt ,on,d not interfere 
^ had “* — 
The auShority sited is on all fours with 

~- SwT '*,'2 

Plainauts- party^kep? «St and “VX 

Droned . W,th .f e9 P onden ‘8' Possession of the 
property in suit. As the Distrist Magistrate 

be me the h Jl| f0r the P8M8 of the diatri »t. 

aff.i>, ftnf , b r J E"° n to JQdge the *t»te of 
’ a f d f bold, in aosordanse with the 

above anthority, that he slearly had jnrisdis! 

tion to sansel his predesessor’s order and this 

i e .W. t8 ' i,i0n ,0r "™“" “■ ‘tarelore, 
w# | 

Bevirion rejected. 

I 1 ) 80 0.112, Q 0. w, N. 417. 


PATNA HIGH COURT. 

CsiMINiL MlJOgCLlHIoai Rivision No. 87 

of 1921. 

Desember 2,1921. 

Present Mr. Justise Jwala Prasad and 
Mr. Justise Ross. 

JAIPAL BELAGAT— Petitioner 

versus 

EMPEROR— Opposite Pabtt. 

Extradition Act (IF of 1903', ts. 7. 9, 15, 18, 
8ch. I—“Extradition offence' —Absconding from jail, 
whether such offence—Warrant for arrest of such 
absconder to District Magistrate, validity of—High 
Court, jurisdiction of, to interfere in case of invalid 
warrant—Treaty prohibiting extradition in certain 
cases, effect of. 

Absconding from jail is not an "extradition offence" 
as doscribtd in the First Schedule to the Extra, 
dition Act, and, as section 7 of the Extradition 
Act applies only to extradition offences, a warrant 
issued under that section by an authority in a 
Foreign State for the arrest of a person so absoond- 
mg in British India is wholly illegal and without 
jurisdiction, and the arrest of that person in British 
India is without any authority, [p. 618, col. 2.1 

The procedure for requisitioning ' the surrender 
of any person aconsed of having oommitted anv 
offence, not necessarily an extradition crime, is 
laid down in section 9 of tbo Aot but tho requisi. 
tion in such a case has to be made “to the 
Government of India or to any Local Government " 
Where snoh requisition is not made and the 
warrant is addressed to the Distriot Magistrate 
the latter has no jurisdiction to make an arrest 
under it. [p. 619, cols. 1 & 2.] reSt 

Although section 16 of tho Extradition Act 
empowers the Government of India and the Local 
Government to stay any proceeding taken ,,mW. 
Chapter III of the Aot, £nd to direct* any 1 

to bo cancelled and the person armLdTfe 
discharged yet in a case where action »taken 
under the Act under a warrant which is not valid 
tho -urisdiotion of the High Court to interfere & 
not neoessarily ousted, [p 619, col. l.T 8 

Rudolph Stallmann, In re, 12 Ini Cas 27 ?, no 
0. 161: 16 0. W. N. .053, 14 0. L. J H76« 12 Or L t 
695, Emperor r. Hussinally Niazallv 7 Rom To* 
453 at p. 467. 2 Cr. L J. 439, referred to L 

Where a Treaty with a Foreign State prohibits 
extradition for offences not specified therein u 
prohibition overrides the provisions of the 
Sohedule to the Extradition Act by virtue of 
18 of tho Act, but whore there is no suchmS° n 
in the Treaty, section 9 of the Act l ou l d Tot 
any way derogate from tho Treaty. [ p . 5l9 , 00 1 ?]'“ 

Criminal revision before the 
High Oouft qaeationin, th , l eg . lit / ( “j 
detention of the petitioner i„ ,„/ iadv 

SSK wif * d " ■* “- 

Mr. $ p. Parma, for the Petitioner. 

*i*r mm>,unn * ,or ih8 °** 
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JUDGMENT. 

J (sal a Pbasad, J. {November 23,1921)—Tbe 
case raises a very imoortant question relating 
to the power of the H : gh Court with respect to 
fugitive offenders. The petitioner was arrested 
in Nepal od a obarge of abetment of rcnr’er 
and was put in Birguoj Jail within th 3 
jurisdiction of Nepal Government. He, 
however, managed to esoape from the jail and 
•amo to the neighbouring British territory 
in Bberiharwa, within the juriediition of the 
Bhaura Police Station. The Sub-Inspector of 
Bhaure, on 12th April 1921, reported the 
above fast to tbe Sub-Divisional Officer of 
Bettiab requesting him to communicate with 
the Hakim of Birguoj and to pass an order 
for tbe arrest of the petitioner. On 14th April 
the Hakim of Birganj wrote to tbe Sob- 
Divisional Officer of Bettiab requesting him to 
have tbe petitioner arrested and promising to 
send the evidence of nationality and criminality 
to tbe Sub-Divisional Offiser of Bettiab. 
Thereupon, under the orders of the Sub- 
Divisional Offiser tbe petitioner was arrested 
on tbe 16th April 1921 and was remanded to 
Jail Hajat till tbe 1st May 1921. He 
remained in jail till tbe 31st May 1921 
when be was released on bail under tbe 
orders of the Sessions Judge cf Muzaffarpur. 
On tbe lltb June 1921 the Hakim of 
BirguDj forwarded to tbe Sub-Divisional 
Offiser of Bettiab tbe evideros of nationality 
and criminality referred to in his letter of 
tbe 14th April 1921. The British Envoy at 
the Court of Nepal eent the extradition 
warrant under eection 7 of Act XV of 1903 
(Indian Extradition Aot) dated the let 
August 1921 to the District Magistrate of 
Champaran for tbe arrest and delivery of tie 
petitioner to tbe Nepalese Offiser of the 
Birgunj Amini Court. Tbe petitioner was 
then arrested on the 2nd September 1921 ard 
was remanded to Hajit pending arrangements 

for eecort from Nepal Authorities. 

His petition for bail having been rejeoted 
on the 3rd .-eptembar 1921, the Sub- 

Divisional Officer caDcellod bis order of the 

2nd September and eent his report and 
ending to tbe District Magistrate to be 
forwarded to the higher authorities under 
eection 3 (3’, elau-es 6 of tbe Extradition 
Act. The Distriot Magistrate forwarded tbe 
nanera of the case to the Commissioner of tbe 
Tirbut Division by his letter No. 8176 dated 
the 30th September 1921 pointing out that 
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the order of tbe Magistrate sending the case 
to the Distriot Magistrate for reference to 
the higher authorities under section 3 (3), 
clause 6 was wrong, as well as his omission 
to report the detention of the ascused for 
more than two months. The Distriot 
Magistrate thought that the ease was 
goverced by section 7 of the Extradition Aot, 
that the aoonsed was arrested under eection 
10 of the Act, that the Magistrate was 
bound to execute the warrant and to forward 
the p9titioner to the Nepal Authorities as 
directed therein, and that the petitioner's only 
course was to move the Local Government 
under section 15 of the Aot Tbe Com¬ 
missioner agreed with the Distriot Magistrate 
and returned the pipers to him with the 
result that the matter has not bssn referred 
to the Local Government and the petitioner is 
now in Battiah Jail to be forwarded to the 
Nepal Authorities. In the meantime, tbe 
petitioner came up to tbis Court with a 
petition challenging the jurisdiction of the 
Bettiab Magistrate to arrest him and detam 
him in the jail as stated above. A rule was 
accordingly issued by this Court upon the 
District Magistrate to show cause and the 
case has now oome before us. 

The warrant in execution of which the 
petitioner has baen arrested is ex oreesed to 
have baeD issued under eection 7, Act XV of 
1903 (Ths Indian Extradition Act), and is 
addresied to tbe District Magistrate of 
Champaran, Motihari. It fans os follows 
“whereas Jaipil Bhagat, beiog a Nepalese 
subject, asenaed of absoondiog from jail, has 
fled from Nepal to Britieb territory, and is 
at present in your jurisdiction, this warrant 
i 3 to authorise yon to arrest and deliver the 
above-named person to the Nepalese Officer 
of the Birgaoj Amini Court at Birganj in 
Nopal". Section 7 applies only to an ex- 
tradition offenoe.'’ Extradition offense has 
been defired by Motion 2 of the to mean 
■’any each offonce as is doecribod in the hirst 
Schedule’. Absconding from jail ‘ 3notone 
of the offence* mentioned in that Schedule. 
Therefore, section 7 has no application a 
all and tbe warrant in question the 

British Envoy at the Court of Nepal for 

££ 

Magistrate to the Commissioner referred 1 to 
above shows that tbe petitioner was[ arree e 
under the provisions of niton ™ ° f the 
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Code; but that ssstioa «co]a only apply if 
the warrant under sfotion 7 was legal; bnt, 
as shown above, tfco warrant was wholly 
illegal and without jorisdiation. Thorofore, 
the arrest of tbo petitioner also was without 
any authority. 

No dcnbt, seation of 15 the Aat em¬ 
powers the Government of India aui 
the Looal Government to etay any pro- 
flaedioga taken under Chapter 1(1 of the 
Ast and to direst any warrant to be oanaellod 
and the person arrested to be dissharged. 
Bat that does not neiessarily onst the juris- 
diotion of this Court to interfere in a a-ioe 
where the astion nnder the Aat has not been 
takon under a valid warrant. 

In Rudolph ttallmann, In re (1) it wae 
pointed out that tho esstion do 83 not 
take away the power of tho Court to issue 
habeat eorpui or direations in the natnro or 
that writ, inasmeoh as neither that 

seih'on nor any other provision of the Ast 
has expressly taken away tl )9 power of 
the Court wilb respeat to habeis eorpui. 
Similar wae the view expressed in tho oase 
of Emperor v. Buuinall b NiieiUy (2). 
Bussell, J, observed as follows: “As 
was pointed out by Mr. Branson in his 
argument, there was some diffiinlty in 
ascertaining what the aa.asei really were 
praying for ; bat Mr. Davar in bis reply pat 
it ttiDE:— This Conrt oaa order the Distriet 
Magistrate to hold his hand uutil tho war- 
rant is shown to be legal.' The objeotion to 
this, however, is that by eeation 15 of the 
Extradition Aat it is ‘the Government of 
ndia or the Losal Government’ (not the 
High Coart) who may, by order, slay any 
proceedings taken oDder this Chapter, and 
may direat any warrant iesaed nnder this 

!° . be ^““elled...- Tbi, eii;ion 
oasts the jarisdietion of this Ooart to inquire 

anlViK 8 Pr0pr ! ely of thfl arrant, bat leaves 
S£* ?? eah0 w 0f tbi9 Coart ’ 8 to in 

Poli,i ' ai AB8ot 

The above remark exaetly applies to the 
present ease. The prooedare for reqaiei- 
lomug the surrender of any person aesused 
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of having jommitted any offeaas, not naiai* 
earily an extradition crime, is laid down in 
coition Oof the Ast bat ths requisition in 
Booh a oise has to be made “ to the Govern¬ 
ment of India or to any Losal Government.’ 8 
In the present oase no each requisition was 
made; therefore, the warrant in question, 
whioh was addressed tothe Di9triot Magistrate 
of Chatnparao, oannot possibly bo supported 
under ssotion 9 either vide also Oulli Sah'i 
v. Emzeror (3). 

Tha oontentioo of the learned Counsel on 
bshalf of the poiitioner as to the illegality 
of the warrant and the want of jarisdietion of 
the Magistrate of Charaparao to arrest the 
pstition9r and detain him in jail under the 

authority of that warrant appears to 09 to bs 
substantial. We, howavor, do not think that 
tharo is any eubstanae io th3 other eonteations 
of the Isarnei Connsol. If proper aotion was 
taken under seolion 9 of the Aot, perhaps, 
the objeotion of the learned Counsel as to 
the legality of the arrest and detention of 
th3 prisoner would nut have bosn valid, nor 
hiseoatention that a fugitive offender of the 
Nepal territory ooald not he arrested in 
British India for offenses other than those 
eaamsratsd in the Treaty between the Nepal 
Government and ths British Govarbmen 4 
Treaty with the Stats of Nepal, dated the 
10th February 1855, A. D. together with 
memorandum datsd 24,th Jans 1881 eapole- 
moated tboreto. * 

Rjli * n ” * 3 P>»oed apon seolion 18 of the 
hiitradition Ast to show that eestion 9 should 
ba doomed to havo bsen oontrolled by the 

Treaty, inasmnsh as nothing in the Aot has 

been deaUred to dsrogate from the provi- 
sions of the Treaty for the extradition of 
offenders. That ooutontion does not appear 
to b, sound. If ths Treaty prohibiti 
•itradition for offenoes not spesifisd therein 
su.h prohibition overrides the provisions of 
the Schedule by virtus of eo.tioa li, bub 
thereto no sash prohibition in the Treaty 
and, therefore, eostion 9 doss not in any way 
derogate from the provisions of the Treitv 

the Nepal uoverutnsut to reaairitbn tKo 

‘"‘ K “ r ; Ul * 7 ‘ b9 . territories to ,™* 

eed d8l„or fog.t.vo olTeodoro of theie terrU 

IWa waor, i 0 ba Bi „ ppr , w 
m ' 41 «• «». » 0. W. N. 
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Bion of the offeD.e laid to have been 
committed by the prisoner in Nepal. The 
report of the Dietriet Magistrate says that the 
petitioner escaped from the Nepal territory 
where be was kept awaiting trial for 
murder. The evideme forwarded by the 
Nepal Government to prove the criminality 
of the priapner diailose “would only at 
the best" a charge of abetment of murder. 
Abetment of murder is not one of tbe 
cffemea mentioned in the Treaty. Sec- 
tion 13 of tbe Ait, however, makes tbe 
provisions of Chapter III apply to abetment 
of cffenies also. The evidenoe, however, 
forwarded by the Nepal authority does 
not disclose anything against ihe petitioner 
beyond a vague hearsay evidenae of big 
having offered to lertain people some money 
to same murder of aertain persona. 

The matter raieed in this applieation ia 
of great importance and we do not think 
that we would be justified in passing final 
orders in this aase until we hear the 
learned Government-Advocate. We, therefore, 
request tbe learned Government-Advocate to 
go through the papers of tbe oaie and to 
appear in the aase at an early date. 

Rojb, J.—I agree. 

Jwala Pbasad and Rosb, JJ.—We have 
heard the learned Government-Advocate who 
eaya that he has oonsidered the law and 
authorities in the case and that he cannot 
take aDy exception to the view exprecaed 
in our decision.of tbe 23rd November 1921. 

We, therefore, hold that tbe petitioner was 
arrested under an illegal warrant and we, 
therefore, direct that be be released atonoe. 

„ o Petitioner released. 


madras high court. 

Criminal Revision Case No. 138 or 1921. 
Ibimiial Beviiion Petition No 113 or 1921. 
November 15,1921. 

Freient Sir William AyliDg, Kt , 
Officiating Chief Justice. 

In re KOMARAN and another— 
Accdsed-Pkt.tionirs. 

Railways Act UX of 1890), *•. 42 (2), 47 (1) (», 
Q<j—Retervation oj compartment for a date legality 
f-Reservation of compartment, method of 

>ereon entering compartment not reserved for him 

-UjjenC*. 
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A Railway Company has the right to regulate itl * 
own traffic in its own way, and is competent to 
reserve accommodation for a passenger or class of 
passengers, and such reservation is not forbidden 
by section 42 *2) of the Railways Act as being an 
undue or unreasonable preference in favour of a 
particular description of traffic j section 109 of the 
Act contemplates such reservation for possible and 
actual passengers, ^p. 523, col. I.] 

The Traffic Working Orders of a Railway Com¬ 
pany required that the reservation of a compart¬ 
ment of a Railway carriage for & class shonld be 
effected by affixing to both sides of the compart- 
ment, a printed card, signed or initialled by the 
Station Master, in a space provided for the purpose \ 
notwithstanding these orders, the reservation of a 
compartment of a Third Class Railway Carriage 
was effected by affixing to the compartment, under 
the orders of the Station Master, two slips of 
paper bearing the words “Reserved for Europeans 
and Anglo-Indians”, and initialled by the Ticket 
Examiner, and the question was whether the 
reservation was in contravention of the rules of 
the Railway, so as to render immune from pro. 
secution any person not of the class for whom the 
compartment was reserved who entered the com- 
partment: 

Held , that the reservation was not in contraven* 
tion of the roles of the Railway, and any person 
entering such compartment who was not of the 
class for which it had been reserved, and refusing 
to leave it when requested to do so, rendered him- 
self liable to prosecution under section 109 of tho 
Railways Act. [p. 626, col 2.] 

Petition, under sections 435 and 439 of the 
Code of Criminal Prcoedure, 1898, pray mg 
the High Court to revise the judgmeot of the 
Court of the Sob Divisional First Claes 
Magistrate, Coimbatore, in Criminal Appeals 
Noe. 44 and 45 of 19*0, preferred against the 
judgment of tbe Court of the Taluq. Second 
Class Magistrate, Avanashi, in Calendar Case 
No. 155 of 1920, 

FACTS appear from the judgment. 

Messrs. 8. Srttnivata Aijangar and ^ A> 
0 . iJampalfc Iyengar^ for tbe Petition¬ 
ers.—Reservation of compartments for 
a class is not Authorised by any of the 
provisions of the Railways Act. Reserva¬ 
tion for exclusive nee of Anglo-Indians is 
illegal. The reservation cannot be deemed 
to be " for another passenger ” within the 
meaning of tbe expression in section 42 (2), 

Tbe compartment was not properly noti- 
Bed as having been reserved. Under sec¬ 
tion 172 (a) of tbe Traffic Working Orderc 
which was in force on tbe day of the 
alleged offence, tbe reservation must be 
effected by affixing a printed card con- 
taining the initials or signature of. the 
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Station Master. That provision has been 
disregarded and the patting ap of a writing 
signed by the Tioket Examiner is no 
proper substitute for the role. No donbt 
tbe Station Master verbally intimated that 
the reservation was nnder his orderp. 
Bat the rale does not resognise verbal 
orders. 

The reservation of aosommodation for a 
slaes is an anreasooable prelerense in 
favour of a particular desarintion of traffic 
which is forbidden by section 42 U'). If the 
aompartments rerervcd are, as generally 
found, empty and there is overcrowding 
in the unrestricted compartments, it is 
an unreasonable preference of the favoured 
clasp. 

Mr. F, L. Ethiroj, for the Poblic Prose- 
aator, for the Crown.—The Railway Com¬ 
pany has the right to regulate its traffic 
and to eoarraoge aosommodation as to eesnra 
the general comfort and convenience of the 
travelling public. 

Reservation for a class is reservation for 
tbe nse of “another passenger” in eection 
109 (1) of the Railways Act. The ex- 
pression “ another passenger ” should not 
be nndnly narrowed in its significance. 

The Traffic Working Orders are only a 
guide for Railway servants and are not 
exhaustive. They neither forbid the exer- 
ties of dieoretion by Railway Officers in 
ccrUin eontirgeneieB. The aseneed are not 
entitled to rely on tcohnisal infringements 
of those orders to justify their entry into 
a reserved compartment. As a fast, the 
Station Master verbally intimated to them 
the fact of reservation and asked them 
to go out. But tbe accused persisted in 
staying in tbe compartment and wanted 
only a test case and an authoritative deci« 
sion therein. 

The Station Master is not forbidden from 
delegating bis functions in such matters to 
hie inbordinates. 

Section 41 prohibits the accused from 
taking proceedings for anything dona in 
contravention of the provision!. 

The expression * traffic ’ in cection 42 (2) 
ie restricted to goods and animals. 

This cate coming on for hearing on the 
20th and 21st of September 1921, npon 
perusing the petition and the jndgmenta of 
ths lower Oonrta and the material papers in 


the ease and upon hearing the arguments of 
the Counsel and tbe casB having stood over 
for consideration till the 7th October 1921, 
tbe Court (Oldfield, J„ and KrishDan, J.,) 
mads tbe following 

ORDER. 


Oldpixld, J,—We are asked to interfere in 
revision with the convietion of asscsed of en 
offanos punishable ander section 109 (1) of 
Act Ii of 1890 and their sentences, each to 
pay a fine of Rs. 5 C-0 or io default to suffer 
one week’s simple imporisonment. 

There was some dispute as to the fasts in 
the lower Courts; but I take them as found 
to be that, on 2nd May 1920, assused pas¬ 
sengers at M6ttnypalayam Station by the 
Madras Mail train, entered and persisted in 
remaining in a Third Class Compartment, to 
which a card had been attached, purporting 
over tbe initials only of tbe Senior Ticket 
Examiner to reserve it for Europeans and 
Anglo-Indians. The questions argued before 
ns are whether (l) the attaching of such a 
sard could effect a rescivaM’cD at all (2), 
whether a reservation for Europeans and 
Anglo-Indians ie, in tLe words of section 109 

(1) , a reservation for the use of another 
passenger, (3) whether a reservation for 
those classes is, with reference to section 42 

(2) , within the powers of the Railway and can 
be recognised by a Criminal Court. 


1 be second of these questions raises the 
general point of construction, whether the 
reference in the section to reservation for 
another passenger ocvers reservation for a 
class. It cannot, in my opinion, be answered 
by direct reference to any portion of tbe Act 
since there is no definition of the term 
passenger’ and it is not possible to define it as 
we are aBked to do, with reference to section 
ob, as a person who actually enters a Rail, 
way carriage for tbe purpose of travelling ” 

iD rf 

.h,.h aeetioo M M with it9 nMlion ' 
cleans of transport whi.h may be required 
for the convenience of passengere...carried or 
to be earned is the clearest. Nor, with all 
rsspect is it sufficient to rely on section 23 
General Clauses Act (X of 1897), and the 
principle that the singular includes the plural 
or on the analogy of reservation for a ReS- 
ment or Theatrical Company referred to by 
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Walsh, J., in Bribui Lai v. Emperor (1). 
For in each oa'es the reservation would, it 
is to be eopposed, have been made in eon. 
8eqo9noe of an application, on whith the 
number and identity of the passengers would 
have been, at least approximately, ascertained, 
But that will not be the case as regards the 
olass of European or Anglo-Indian pas- 
eengere, until they take their tiakets or at 
loast intimate their intention to travel; and 
it is significant that, as the Traffic Working 
Orders of the Railway produced by the 
Pablio Proseeutor show, reservation for the 
olaes now in question has to be made at the 
etartiog station of all longdistance main line 
trains, whether or no passengers of that slass 
are there, to provido for the contingency of 
their travelling from later stations. In the 
present care there is in fact the evidence of 
prosecution witness No. 1, the Station Master, 
that seven or eight Anglo-Indians were iu 
the compartment, when accused tried to 
6nter; and, as there were in the present case 
actual passengers to bene6t by the reserva¬ 
tion, it may on that ground be held to be 
of the kind contemplated by section 109. 
We have, however, been asked to deal with 
the case on general considerations ; and we 
have then to decide whether the reservation 
referred to in that section is ono for an actual 
passenger or passengers or includes reserva¬ 
tion for possible passengers also. 

No relevant authority relating either to 
Railways or to general canons of interpreta¬ 
tion has been cited ; and here, as in conneo- 
tion with the next branch of the defence 
argument, the decision must be based on the 
policy of the Statute as a whole as well as the 
terms of the pait ; cular provisicn noder con- 
ctruction. The Railways Act, as its preamble 
state?, is intended to eoDSolidate, amend and 
add to the law relating to Railways. Bat 
there are, and, in view of the complexity of 
modern Railway working, must be many 
things usually and properly done by a 
Railway, for which no explicit legal provision 
is made. There is, for instanse, no 6ooh 
provision for the maintenance cf waiting 
rooms or refreshment rooms or, what is 
material for the present purpose, for aDy 
reservation cf accommodation on trains, 
except in ea-es in which it is compulsory, for 

. 1) £•"> Ind. Cus. 312; 42 A. 327: 2 U. P. L. R (A.) 
65; 18 A. L, J. 264; 21 Cr. L. J. 294 


females under section 64 or infooted persona 
under section 7i (3). It is true that, under 
seatioD 47 (1) (6), the Railway Company is 
to make general rules consistent with the 
Act for providing for the accommodation 
and convenience of passengers, which undor 
clause (3) of the seotion shall take effect, 
if the sanction for them of the Governor- 
General in Council is obtained. But the 
object aod result of making rulea 
with such sanation is only <o make their 
hreaoh an Gffence punishable by the Courts. 
It is not obligatory to obtain that eaoctioD, if 
the Railway sees its way to enforce the rule 
without it or a penalty is provided incidental¬ 
ly in some other portion of the Act; and the 
existence of ecoh unsanctioned rules is re¬ 
cognised explioity in eeotion 101 (6), eee also 
Emperor v. Weir (2). The considerations 
arising in oonneotion with seotion 42 (2) will 
be dealt with later; but, apart from them, the 
Company has, in the words of Lord Halsbury 
in berth General Station Oommittee v, Hon 
(3), “an absolute right to regulate its own 
traffic in its own way, its own interest biing 
the best Eesurity that its strict legal right to 
do so will not be abused." Generally, theD, 
it ie legitimate for it to exeroice the power, 
its possession of which ie recognised in 
section 109, to reserve accomodation in 
accordance with its own view, whether of the 
prospect of direot and immediate pro6t or of 
the wider considerations originating in its 
desire to secure the general comfort of the 
public; and in mekiDg a reservation for a 
■lass it must be supposed to bave acted, 
as it is entitled to dc, on ono or other of these 
motives. 

Reservation for a clasp, such as is . in 
question in the present oaEe, being 
legitimate, the only question is whether 
it can be ODfcrced ty tbe epecial procedure 
provided in Eecticn 109, or whether resort 
must be had to tbe more cumbrous methods 
afforded by the general law, a proeeou- 
tion fer criminal trespass cr a suit 
for an injunction. And here the conclusion in 
favour of tbe legitimacy cf reservations for 
a class is material. For, as they are legi¬ 
timate, tbeie is no reason why tbe special 
remedy afforded by restion 109 should not 

12) 8 Ind Cas -312 Pom l. R 930; M Cr. L. J. 

8< % (1897) A. C. 479; 62 L. J. P C. 81; 77 L T. 
226. 
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be regarded ag available to enforce them 
equally with other?, the mischief, the in¬ 
fringement of the Company's right to control 
its passenger traffic in its own way, being 
in all aases of reservation the same. In 
these airanmatanees, the eonelneion most be 
that reservations for possible and aatoal 
pass6Dgers are equally aontemplated by 
seation 109 and that the aompartment 
entered by aaanaed in this aase was reserved 
for another passenger within the meaning of 
that seatioD. 

The right of a Railway Company to 
regulate its own traffic in its own way ia 
again material in aonneation with the question 
whether that aompartment had in faat 
been reserved et all, For the argument on 
aacnaed's behalf is, tha 1 ^ it had not, inasmaeh 
as under the Company’s Traffic Working 
Orders Nos. 52 (a) and 172 (a) reservation 
san be made only by affixore of a aard 
aigned by the Station Master, as though 
a Station Master bad no powers to 
sontrol traffia in his station independently 
of the existenie of a rule and only a 
reservation made in striat aomplianae with 
those orders need be reoognieed by tbe 
pnblio. But, as tbe Station Master deposed, 
the orders are not available to the pablio, 
and they are not general rales, published under 
Bastion 47, to whiah ilanse (6) of that seation 
applies. They, therefore, in no way resemble 
a power-of attorney, from whiah the Station 
Masters authority to deal with the pnblis 
in this or any other matter is derived, bat 
are merely the domeetia code, whiah every 
organization, as large as the South Indian 
Railway, must formulate for the guidanae 
of its employees. Tbe Company may ard 
doubtless does insist on adberenoe to them 
and in the matter now in question eush 
adherents would secure a reasonable and 
convenient notice to the pnblia of the faat 
of reservation. But they do not provide 
the only or an obligatory way of giving snah 
rotue } and, when, as in the present aase, it 
,bow n to have in faat been given 
and the reservation to have been effeated by 
another method, there is no reason why 
the moll of the adoption of that method 
should be disregarded. For the faats found 
are that, when atauied had entered the 
aompartment in defiance of the aard initialled 
by tba Senior Ticket Inrpgator pm porting to 
reserve it, the Station Master told them that 


it was reserved and asked thorn to go else¬ 
where. So far as the rixht to reasonable 
notice of tbe reservation is aonaemed, the 
aaansed cannot find fault with this procedure, 
since they had clear notice from an antho- 
rity, whose competence in the matter is 
beyond dispute ; and, ao far as tbe validity of 
tbe reservation thus effeoted is oonserned, 
it is useless to consider whether the 
facts are within the principle of ratification 
as laid down in Keighley, hlaxled Jr Co. 
v. Durant ( 4 ) where the dear ground 
of decision is availablo, that the Station 
Master by what he said simultaneously 
reserved tbe oompartment and informed the 
accused of tbe reservation, Tbo objection 
that the reservation thna made and the 
Doties of it to accused and other members 
of the pnblio were oral instead of by a 
written oard is unsnstianable on tbe view 
which I take of tbe scope of the Traffis 
Working Orders, the only foundation on 
whiah accused's slaim (0 notioe of the latter 
description has b-en supported. 


iwo general objections have been taken 
by the learned Pablio Prosecutor to onr deal- 
ing with the merits of accused’s remaining 
contention, that based on section 42, He 
has nrged first that they are debarred'from 
it, besaase tbe taking of proceedings, except 
as provided by the Act, for anything done 
or any omission made by the Railway in 
contravention of that or any other provision 
in Chapter Via prohibited by eeotion 41. It 
is a sufficient answer that accused, in alleg. 
ing snoh contravention in defense in the 
lower Courts or prosecuting these revision 
pro.eedirgs on the basis of its occur- 
ence, cannot be said to have taken 
proceedings, Next, it is nrged that tbe ex- 
pressiun traffic '• in lstt i on ( 2 ) t8n bfl 

and is need only i n connexion with the 
conveyance of animals and goods and the 
fix.Dg of charges therefor. But this is 
opposed to the definition of “traffic" in 
3 Ul> - as 

as well as passengers, animals and goods, » 

on which 016 * tar ; a \° r,e *b P contention 
on whioh accused rely, that the reservation 

anv a r m0 all0D , f ° P Ad8, ° Indian > or 

ny other slang of passengers ia an undue 
or unreasonable preference in favenr 0 f a 

(4) (1931) A. C. 24A 70 ’■ i g d «a. 

777, 17 T. L, R, 827, " B fl ® 2 » 34 ^ T. 
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particular description of traffis, which section 
42 (2) forbids. 

Tbie aonteotion was supported by no 
authority ; and in faat tbe reason for treating 
these reservations as infringements of tbe 
eeation was put in two ways only, that aom- 
partments reserved for Anglo-Indians are fre¬ 
quently empty or almost empty, when other 
passengers suffer ineonvenienee owing to over- 
arowding in other compartments, and that it 
is an unreasonable preferenoe to allow Anglo- 
Indians assess, not only to tbe compartments 
reserved for them, tut also to the rest of tbe 
train, to whiah ordinary passengers are 
restriated. These aonsiderations must, in tbe 
absenseofany other suggested test, be dealt 
with in the light of aommon experience ; 
and they do not seem to me to oorrespond 
with any intention on tbe part of the Railway 
to give a preferenae. They aannot, it is 
to be observed, be aonneoted with tbe 
distinat question whether tbe aaaommodation 
provided for ordinary passengers was in the 
accused's train or is usually sufficient or 
as generous as suah passengers would desire, 
Then, firstly, the alleged inaonven : enoe to 
other passengers is Dot neaesearily the 
aoDsequenae of one aompartment being 
reserved ; Dor. if it were not reserved, 
would it neoesiarily be available to provide 
them with ioareased aaaommodation. And, 
secondly, there is no reason for supposing 
that Anglo-Indians, aontrary to their own 
soLvenienoe, use tbe unreserved portion of a 
train in preferenae to that reserved for 
them to an extent whiah affords a grievance 
of aDy snbstauae. Special treatment of a 
elans Deed not involve a preferenae in its 
favour or more tbaD. in the words of Piggott, 
J. in Bir,baii Lai v. Emperor (I) already 
referred to, “ provision by the Railway fcr 
the aaaommodation and aoDvenienae of its 
passengers generally, taking a broad view 
of its praatiaal effeat ; ” and it has not been 
shown bow aDy other eonsideration is in 
question here. It is, in fast, as Walsh, J., 
said in bis fuller judgment, "merely a ease of 
providing for the general aonvenienae of the 
travelling publia, whiah has been left by 
the Legislature in India, as it has always 

been left by the Legislature in England...to 
the disretion of experienaed Railway 
Administrators;” and we must aaaept tbe 
exeroise of that disaretion as legitimate in 


the present sage, in whiah the aontrary 
basnet been shown. In my opinion, there¬ 
fore, tbe argument based on seation 42 (2) 
must be rejested. 

No ground having been shown for inter¬ 
feres in revision, I would dismiss the peti¬ 
tion. 

KtisHNiN, J,—With all respeat for my 
learned brother, l regret I am unable to 
aonaur with him in this tase; for I have some 
to the aoneluBion that the aaaused are 
entitled to be acquitted on the short ground 
that the Third Glass Compartment in question 
is not proved to have been properly 
reserved for Europeans and Anglo- 
Indians as the proseeution alleged. It 
is soneeded by the Station Master of 
Mettupalayam, proseeution witness No. 1, 
that tbe label that was on tbe aarriage 
door wag cot the oeual printed label issued 
by tbe Railway Company similar to Exhibit I, 
but was only a pieae of paper on whiah was 
written " reserved for Europeans and Aoglo- 
Indian*;” it did Dot bear his signature or 
initials. The initials on it " A. V. D. ” were, 
he says, those of his Ticket Examiner. He 
also admitted in cross-examination, and 
other witness corroborated it, that there 
was no rale authorising him to delegate 
tbe power of signing the label to tbe Ticket 
Examiner. 

At tbe time thin incident happened, the 
rule was that the Station Master should sign 
or initial tbe reserve label as shown by the 
form of tbe card in rule 172 (a) of tbe 
Traffic Working Orders tbeD in force and 
by Exhibit I that is produced. Tbe rule 
was changed iD January this year eo as to 
enable the Senior Ticket Examiner to sign 
tbe label at stations where there are Ticket 
Examiners (See rule 260 of tbe new rules) ; 
and Mettupalayam Station is one of those 
stations. But this change of rule does not 
affeot the present case as the incident in 
question took place in May 1929. ItistbuB 
clear that the aompartment in question did 
not bear a proper label reserving it for 
Europeans and Anglo Indians. 

The question then is, are the aaaused liable 
to be punished under section 109, Indian 
Railways Act, for entering suah a , com- 
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partment and refusing to leave it when 
asked. I will assume in deaiding it that 
the seitioD applies to a ease of reservation 
for a slasa of persons like Anglo-Indians 
and is not eonfined to eases of reservation 
for spesifi* individuals. It seems to me 
that before a person oan be punished under 
the seetion it must be shown that the 
• , , was properly reserved assord- 

ujg to the Railway rules. The Traffie 
Working Orders may not be issued to the 
publn but the travelling publis knowe what 
ia done every day when soropartments are 
reserved, and I think a passenger who knew 
the rule in for.e was entitled to disregard 
a reserved label put upon a sompartment 
unless it was properly authenticated by the 
initials or signature of the Station Master. 
The Station Master himself has to observe 
the formalities required by the rules before 
be san properly reserve a sompartment as 
hi. own authority to do so is given to him 
by the Railway Administration subjest to 

«° . rDle8 ' >» 9ai <* ^at besause the 
Station Master himself in the present ease 
told the assused that the sompartment had 

h s wnT/'l th r 6y flh0 “ ,d have »»epted 
his word for it. I am not satisfied that the 

assnsed were bound to aosept bis oral state- 

meat and ast on it In fast, as mentioned in 

the judgment of Appellate Magistrate last 

paragraph, the assused obje.ted hat thl 

an authorised document” and reqnesled 
lised’’ o W nT ! frl\ t0 PQt a » "autho- 
not prepared to eay? in^LsTliritanc^ 

p.trs.raarzsfs 

™.H. r they baTB & traD8° 

EX' 0th8r ral8 ° r ,e ’ lbn *• o!t 
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Br thi Codbt,—A s we differ, tbe sase 
must be laid before tbe Chief Jostise for 
orders as to its farther disposal. 

This oase same on for bearing under 
eestion 439 (l), Criminal Prosedure 

Code on the 9th November 1921, and 
stood over for sonsideration till this day, 
tbe Court made tbe following 

ORDER 

Atlikg, Ovp<i. C. J.—The fasts of this ease 
and questions arising for deoision have been 
fully set out in the jadgment of my brother 
Oldfield, and it is unnesBssary for me to re- 
•apitolate them, The sase oome9 before ms in 
•onsequenseof a differenso of opinion between 
tbe learned Judges as to whether in this 
partisular ease, assuming the Railway 
Company to be legally entitled to reserve 
a third slasa sompartment for the use of 
Europeans and Anglo-Indians, the reserv¬ 
ation had been properly effested so aa to 
render the astion of the petitioner punishable 
under seotion 109 of tbe Railways Ast. 

Tbe questions involved in the Railway 
Company’s general power of reservation have 
been exhaustively disoussed by Oldfield J 
whose sonslusion is identical with that' 

H P f'y ed n at . by r a . l Ben, 5 of th « Allahabad 
High Court [Ar/6<m Lai v. ifmperor (1)J 

though in one reepest, the ssope of 

eeotmn 42 of the Railwaye Ast, be baa 

taken a different view. Kriehnan, J„ has 

expressed no opinion on this part of 

wLtr S DOt aUo * ether elear, 

whether, with referense to the terms of 
sestion 429, Criminal Prosedure Code, I am 
sailed upon to deal with it. I have how 

S“ d lh . e “*«« argwd by Mr', 
b. Srinivasa Aiyangar and by Mr. Ethirai 

who appeared for tbe Publie Proaeeutor ■ and 

as a result, I entirely agree with th<! 

•onalusione arrived at by Oldfield, J and 

SSsr*” ,o sdd *» 


that* tl'ZZlT 0oar ' , h " 8 •"* 

«■ »>bb : r s , T- n " i bni * 

of fast weat *“eir finding as one 

•ousidered thf» a, °° P J- a8 they have 
I have adopted 068 }'“Vonld ^ ° f view 

«-TOT!; tsa ? 

toy lornld brb" ’Vf™ d8a “ WM. by tb.L f . Xwiri b ?'. h 8idM 
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slips of paper were affixed bearing the 
words “reeerved for Europeans and Anglo- 
Indian” an'! initialled by the Tiok9t Examiner. 

It is explained that this was doe to the 
stock of sards having ran oat. The argu¬ 
ment pat forward for the petitioners is 
that this irregularity invalidates the re 
servation of the compartment, so that their 
aation in ignoring it amounts to no 
offense. 

I have not bsen referred to any rale 
from which 1 ooald say that a eompartment 
san only be legally reserved by a label 
or notice signed or initialled by the Station 
Master. The only Code of rules referred 
to is the Company’s Traffic Working Orders, 
which are oUarly intended for the guidance 
of the Oompany ’3 servants, rather than the 
information of the public. Bat even in 
this I find nothing to the effect indicated. 
Rale 174 which authorises the reservation 
of a third olas9 accommodation for Europeans 
and Anglo-Indians says nothing a9 to the 
official by whose orders the accommodation 
j Q to be effected. It roo6:— One third 
•lass compartment only may be reserved by 
the long distance main line trains and by 
thepricoipal connection trains on the branches 
and labelled as follows:—"For Europeans 
and Anglo-Indians’. Guards and Station- 
Masters should see that 6van when there 
are no Europeans or Anglo Indians travelling, 
others are not allowed to ocoupy the 
compartment.’ ” So far as this is concerned, 
the affixment of the paper labels spoken 
to in evidenoe would meet the requirements 
of the rule. The only other rule quoted 
is rule 172 (a) wbioh runs thus:—'When 
accommodation in any train is reserved, 
the Station Master who has to arrange for 
the accommodation will label the carriage 
or compartment on both sides and enter the 
number of the carriage or compartment 
and the class of accommodation provided in 
the Vehicle Way-bill with the stations 
from and to which they are so reserved, 
and the Guard will be responsible for 
aeoing that the accommodation is reserved 

accordingly." 

Now, it may parbape be dednoed from 
this that the reservation has been effected 
by orders of the Statior.-Mastor only—but 
I san find nothiug more, The direction 
that he should label the carriage or com¬ 
partment, of eourae, does not imply that he 
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must do so with his own hands or sign 
the label. Toe form given in the example 
to ths role refers not to the labal, but to 
the entry in the Vehicle Way bill, and in 
this connection, my learned brother, Kristi- 
nan, J„ if I may say so with respect, 
appears to have been under a slight mis¬ 
apprehension. It is in evidecca and appa¬ 
rently not disputed, that the labels were 
affixed to this carriage und3r tbe orders 
of the Station Master ; and that on being 
referred to be informed the petitioners that 
this was so. The most that can be said 
is that the reservation was not effected by 
the affixment of tha usual printed card — 
not that it wae in contravention of the Com¬ 
pany’s rules. 

I may add, though it is hardly material, 
that it ie dear from first p3titioner’d own 
statement that this was not the essence 
of their objection : he says he objected to the 
unauthorised form of the label and requested 
the Railway Officials “to put an autho¬ 
rised doaament (t.e,, label) so that we could 
then test the right of reservation, if neoes- 
eary." In other words, the petitioners were 
prepared to remain in tbe compartment 
even if a printed label signed by the Sta¬ 
tion Master hsd keen affixed so as to test 
the Company’s general right of reservation. 
This was, in fact, their object, as they 
frankly admit. They knew the reservation 
was under the Station Master’s orders and 
they were anxious to have tbe irregularity, 
6uob as it was, remedied so that there could 
be no obanoe of the Court, before which the 
resoltant case would come, failing to deter¬ 
mine the larger question. 

In my opinion, it cannot be said that the 
procedure adopted in this case was such as 
to invalidate the reservation. 

There are no grounds for interference and 
the revision petition must be dismissed, 

H C* Pc ‘ 

«•’ r' a'. A n. r. Petition dimmed. 
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BABtJA SINOB V. ANQNU KIW«T. 

ALLAHABAD HIGH COURT. 
Criminal Revision No. 21 Of 1922, 
February 9, 1922. 

Present :—Mr. Justice Ry vee. 

BABUA SINGH and others—Applicants 

VITtUI 

ANGNU KEWAT —Opposite Partt. 

Criminal Procedure Code (Act V of ISf8>, s.,-. 435 
(3), 145, proceeding under—Finding ai to breach »i 
the peace, whether essential—Revision. 

Where the notice issued by a Magistrate pur- 
porting to act under section 145, Criminal Procedure 
l/ode, shows that he was satisfied that there was 
a serious dispute between the parties, the pro. 
ceeding is one contemplated by section 145 , Crimi¬ 
nal.Procedure Code, even tl.ough there is no finding 
in it about any likelihood of a breach of the peace. 

Under section 43i, clause i* , „f the Criminal 
Procedure Code a High Court is precluded from 

“ 8 watter under 

Grimma! revision from an order of 

lnb£XX“! 

MtS K if“i"' 1 ' !°' lb ' A PP«*ant8. 

* N ‘ Mukem, for the Opposite Party 

JUDGMENT.—Under section 435, olanee 

a ; eio *Z Pre,Ind ® d from interfering ia 
revision in a matter under section 145 
Criminal Procedure Code It is k„» 45 ’ 
•ontended that this is not a 'JtZF' 1 
•ontetnplated by that \ P88d,D * 

-I “Lr ?r 

S.SFSS 

■ iaca * I cannot eay that »k;. • 

tinnot interfere Tk . J * therefore, 

'• Tbe •ppluaiioo i, , eieit ed. 
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Order accordingly. 


BILKAKTH BAO TADArtTL V. IMPBROR. 

NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

Criminal Revision No 289 op 1921. 
April U, 1922. 

Present: —Mr. Prideaux, A.,J. 0. 
N1LKANTH RAO SADAFUL— 
Applicant 
versus 

EMFEROR— Non Applicant. 

forVrrr .rr..ts 

Wh ° pu ? orts to identify the execu¬ 
tant of a document before a Rerisl«HrJ n* 

Registration Act°. fp! tSESflf "****« ^ 

Criminal revision of an order nf *k„ r • • 
«> Appeal No. 12i o Wl 

the 24th September 1921. ’ d ded 0D 

Messrs. U. Q U pt a , M. B, Bobde and D T 

MC Z ri\ t0 ' tbo A PPi-«ant. d ' T ' 
Ju'lJGM E NT-^-Th e° r anV N °?' A PPli»ant. 

■cation 8i ' (of 0 ,” t l7 R '°°1“r "° der 

and sentenced to pay fi ? ' 8tr J t,0 “ Aat 
and the aonvietion has k 8 °* ?*' 1C0 
appeal. The facts fn a be8n Qp ^ 8 ^ in 

Dal, vSL'Z’gj"*"- ^ 

brothers. They live at S •”? foar 
Warora Tah.il Thly IS" ,n tb * 

powerof-attorney, Exhibit P-l WI,ara i 
wished to have it r *» and 

instead of at Knot* the 

jaa registerable. Dada yf tho b 
Ramsbandra came to Oh»M V * , ba a °d 

not come as he was ^ ’ . Aba ,onld 
Pox. One Daji MoonS^?! £r ? m ,ma11 * 

brotber8 *0 Perconate Aba ^ dJ^ ‘V® 8 
Sadaphal and. told him fn « D d " ent to 
tbe Power-of-attorney reoiof ? 1188 *° 8et 
Sadaphal took a nnw 8 8t ! rod a * Chanda, 
bibit D-l, from the 7h r ' Ex- 

Paji, who signed it Jij! br , other8 
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gibtrar. Permission was obtained to register 
Exhibit P-l at Chanda and it was bo 
registered, the applicant identifying Daji 
as Aba in those registration proceedings. 

The defense was, that Dada and Vithoba 
were personally known to the Pleader 
and that Dada told him that the power 
had been executed by all four brothers 
and that all had some there to get it 
registered. The Pleader had no reason to 
distrust the statement and, relying on the 
previous knowledge of Dada and Vithoba, 
honestly believed that Daji was Aba and 
identified him as suah. 

Section 82 ( a) of the Registration Aat 
runs:— Whoever intentionally makes any 
false statement, whether on cath or not, and 
whether it has been reaorded or not, before 
any officer eetiDg in execution of this 
Act, in ary proceeding or enquiry under 
this A of; cr 

(d) abets any thing made punishable 
by this Act; 

shall be punishable with imprisonment 
for a term which may extend to seven 
yearn, or with 6ne, or with both.” 

It may be stated that fraudulent or 
dishonest intentions are not essential for 
offences under seotion 82 of tbe Registra¬ 
tion Aat. No sanction is necessary for an 
offence under seotion 82 of tbe Registra¬ 
tion Act. See Firamu Nadathi, In re (1) 
and see Oopinoth v. Euldip Singh (2). 
Rule 22 of part I of ^Registration 
Manual states as follows—" Registering 
Offioers shall personally, and not through 
their moharin, enquire into the identity 
of persons not previously known to them, 
who appear before them in connection 
with documents presented for registration 
or the authentication of powers-of-attorney 
under seotion 33. They shall require 
identification in such cases by the evidence 
of witnesses. Tbe best witnesses to select 
for this purpose, when any such are pre¬ 
sent at tbe office, are persons in a pub¬ 
lic or guact-publio position, such as Patels 
Patwaris, Officers of the Court, Pleaders 
and the like." 

It is essential for the Registering Officer 
to ascertain not only that eaoh witness 
knows the name and address of the per* 
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son be identifies but also how his know¬ 
ledge was acquired. An acquaintance 
formed in tbe Registering Offioe, while 
registration proceedings are going od, is 
not a sufficient qualification for an identi¬ 
fying witness. Each witness should be 
examined separately. 

It is here argued that the Pleader took 
reasonable care and his identification was 
not intentionally false and, therefore, no. 
cffienee order tbe Act has been committed. 
1 am not pressed with this argument. 
In my opinion, the applicant acted with 
great want of care before be was quali¬ 
fied by actual knowledge to testify to tbe 
identification of Aba. The identifying witness 
must he in a position to depose without 
tbe possibility of error to tbe identity cf 
tbe person he is identifying. Merely stat¬ 
ing that be knows that a person is so-and- 
so, because he has been told he is so and- 
so by some other person and with no 
actual knowledge of tbe fasts would, in my 
opinion, make the identifying witness liable 
to tbe penalties cf section 82 of tbe 
Registration Aat. Once it is allowed 
that BDy person could identify A because 
B had told him that A was A without 
any real knowledge tbe door would be 
open to great irregularities and to fraudu¬ 
lent personations before the Sub-Registrar. 
In these oases tbe identifying witness 
must not think that the person he is 
identifying is that person because be has 
been told eo, but must only identify him 
because he knows he is the person be 
represents himself to be. The offence has 
been committed. It is due doubtless to 
negligence and to the idea of helping his 
clients rather than to any dishonest or 
fraudulent motive. It is due to gross 
carelessness and does not, in roy opinion, 
evince any moral turpitude. With these 
remarks, I dismiss this application for 
revision. 

W, c. A. A K. H. . 

Application ditmtsetd, 


(1) 38 Ind.Cas. 976; 4U M. 880; 21 M. L. T. 113; 0 
w. 414:18 Cr. L. J. 416. 

\'i) 11 O* 500; 5 lad. Dec, (.\s-)HM (F. DO* 
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RAM18BWAS BUBI V. 8HBO HABiKH DCBE. 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1095 op 1920. 

April 4,1922. 

Present :—Mr. Justice Goknl Pra9ad. 

RAMESHWAR DUBE—Dbfbsdant— 
Appillant 
venue 

SHEO HARAKH DUBE and others— 

Plaintiff and Defendants— Ri9pondint8. 

^gra tenancy Act (II of I901J, s. 20, 79 —Occupancy 
tenant, transferee from, position of—Possessory right 
-Ouster—Damages, 

• 

A transferee from an occupancy tenant, although 
in law a trespasser, has a possessory right good 
against all the world exoept the true owner, t. e. % the 
body of zemindars , and a person who is not a 
member of such body cannot forcibly oust him 
from possession without being liable for damages, 
[p. 6&0* col, 1.] 

.Seiond appeal against a decree of the 
.Additional Dietriifc : Judge, Gorakhpur, dated 
: the 30fch April 1920. 

Mr. Raribans Sahai t for the Appellant, 

Dr. S, M, Sulaiman , for the Respondents, 

« ' . . • • 

JUDGMENT.—-This is an appeal arising 
out of a suit for recovery of damages for 
misappropriation of «rops. Ram Ghnlam 
was an oisapanoy tenant. He died a long 
time ago leaving a son, Mangra. He died 
leaving a widow, Musammat , Tapesara, who 
remained in possession of the. oimpan.y 
.holding. The defendant Rameehwar was 
a enb-tenant of Jftwammot Tapesara, In 
1915 the defendant Rameehwar acquired 
h fra,lion of the Zemindari share also. Tape* 
sara sued to ejeat Rameehwar as her cub- 
tenant and be pleaded proprietary title, 
■TheRevenue Court referred the defendant, 
Rameehwar, to the Civil Oonrt for a deola- 
tation of hie title. On the 15th of Jannary 
1917 the Civil Oonrt held that Rameahwar 
traa only a aub.tenant. On the 21st of 
Marsh 1917 the Revenae Coart accordingly 
Ordered hie ejeetment. On the 22nd of 
May 1917, when Bameahwar'e aropa were 
Itanding on the fields, formal possession 
was delivered to the lady. She on the 
6th of September 1917 exeanted a perma- 
Bent lease of the plot to the plaintiff. 
So far the fast, are not disputed. The 
plaintiff alleges that after the aane arop 
had been ant, (according to the finding of 
the Ootirt below the aane was ready j 0 

34 


February or March 1918) the defendant 
left the fields and then the plaintiff sowed 
kodo, paddy and other food grain in 1325 
Faeli, bat the defendant interfered with 
the plaintiff’s possession. There were pro- 
aeedings under seation 145 of the Code of 
Criminal Proaedare and, on the 27th of 
October 1918, the Criminal Court gave its 
deoision against the plaintiff and the de- 
fondant then misappropriated the arops 
bowd by the plaintiff. The present suit 
was brought on the 17th of January 1919 
for reaovery of damages, The defense 
raised was that Tapesara being an oceu- 
pansy tenant the lease of the 5th of Sep¬ 
tember 1917 exeauted by her in favonr of 
the plaintiff was invalid and the plaintiff 
had no right of suit. Another plea was 
that seation 79 of the Tenanay Aat applied 
and that the sait was barred by limi¬ 
tation beoanee the defendant as a Zatnin- 
dar had taken wrongful possession two 
years ago. The' First Court same to the 
conclusion that the defendant was not only 
formally dispossessed but that after reap¬ 
ing the sugar-cane crop he did not actually 
retain possession and that the plaintiff 
got possession in Baiaakh 1325, Fasli, 1 If 
desreed the alaim for Rs. 70. The learned 
Judge of the lower Appellate Court came 
to the eoueluiion that the erop9 in disrate 
were sown by the plaintiff. He did not 
deaide the question of the invalidity or : 
otherwise of the lease, bat confirmed the 
deeree on the ground that Rameehwar ■ was 
bound to pay the price of the crops which 
had been misappropriated either to Taps- 
sara or to the plaintiff who had sown the 
orops, The defendant, Rameshwar, cornea 
here in second appeal and hie learned 
Yakil contends that the lease in favour 
of the plaintiff being void ab initio the 
plaintiff-respondent had no right to main¬ 
tain the suit, He farther contends that 
seotion 79 applies and the suit is barred 
by time. As to the last two contention! 

I need only cay that it has been found 
as between the defendant and JJuiammaf 
Tapesara that the appellant hat not acquired 
the status of the Zemindar simply because’of 
his purchase of a fraetional chare in the 
village. The defendant cannot now claim 
the privileges of a Zsmindar as against 
the plaintiff who claims through Mtuammat 
Tapesara, As to the first pica raised, l 
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6 nd it to be a different one. Coder the 
Tenamy Act, Tapeeara oould not have trans¬ 
ferred her occupancy holding. The result was 
that under the law the plaintiff was a tres¬ 
passer, bat then lomes the next question, and 
it is, who iould evict him from sash pos¬ 
session as a trespasser. He had a posses¬ 
sory right good against all the world except 
the true owner, that is, the body of Zamin- 
dare, and the appellant who is not a 
member of such body sould not forcibly 
oust him from possession without being 
liable for damages. 

I bad sommensed to diotate this judgment 
yesterday when Mr. Haribans Sibai asked me 
to allow him an opportunity for farther argu¬ 
ment. He is not here to-day. On the Endings 
at wbiah I have arrived, the plaiotiff respond¬ 
ent was entitled to a desree and the Courts 
below have rightly desreed the elaim for 
damages. The defence appears to be an 
absolutely dishonest one. The defendant- 
appellant has got his mortgage money 
with interest at Rs. 0-14 0 per sent, per 
mensem from the date 6xed for redemption 
in the desree. He now wants to take the 
profits also whisb be was in no way en¬ 
titled to get. The lower Coart seems to 
have rightly desreed the plaintiff's claim. 

I confirm the decree of the Court below 
and dismiss this appeal with costs. 

J . p. 


Appeal ditmiued. 


LOWER BURMA CHIEF COURT 
First Civil Appcil No. 195 op 1919. 

May 4, 1921. 

Preienl: —Mr. Justice Maung Kin and 
Mr. Justice Higinbotham, 
AYESHA BEE aliai HANSABIBI, 
bt Hkr Attobhbt ESOOF EBRAHIM 

MOOLA— Difindimt No. 2— Appillant 

venue 

GULAM HUSEIN SULEMAN ABOO 

ADMICISTBITOR —DllBK AMT — RlSPOSORNTS. 

Administration*iuit—Properly partly outtide juris* 
diction—Court, jurisdiction of. 

Where in an administration-suit it is found that 
some of the properties are situated outside the 
jurisdiction of the Courts of British India, and are 
in the possession of a person claiming a share in 
the estate, the Court has no jurisdiction to order 
that person to deliver possession of the property 
to the administrator to enable him to sell it and 
realize its proper price for the benefit of the estatp; 
but the Court can direct that person to account 
for the value of such property before obtaining 
his share of the estate in the hands of the adminis¬ 
trator. [p. 633, ool. 2j p. 626, col. 1] 

Case-law considered. 

First appeal against an order paseed by 
Butledge, J., on the Original Side. 

Mr. Dntitt, for the Appellant. 

Mr. Oilei, for Respondent No. 3. 

Mr. N. M. Oowaijee, for the other Respond • 
eats. 

JUDGMENT. 

Mauso Kin, J.—This appeal arises out of 
an administration-suit in which the appellant 
is 2nd defendant. The bulk of the subject- 
matter is mainly in Rangoon, The appellant 
was not living in Rangoon at the time of the 
institution of the suit, nor has she ever 
lived there or at any other place in Burma 
since. She has lived in the Baroda State. 
She has, however, filed her written statement 
through her Attorney, contesting the suit. 

A preliminary administration-decree 
was passed in due course and a Commis¬ 
sioner was appointed to take accounts. 
There was no list of property constituting 
the subject matter attached to the plaint. 
Among other things, the Commissioner 
foand in his report that the deceased left 
at Variav in the Baroda State two houses, 
a piece of agricultural land and a garden 
and that it was admitted that these items 
of property were in the possession of the 
appellant. The administrator, who is a 
defendant in the suit, had before the Oom« 
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miesioner filed bis accounts wherein he bad 
valued tbe property at Variav item by item. 
The Commissioner came to the following 
conclusions.-—'They are properties outside 
the jurisdiction of the Court* in British 
India, but the 2nd defendant, who has taken 
possession of them, must aiaount for tbe 
value before she sen olaim a share in the 
properties of the deceased in the bands of 
the administrator of the estate.” And he 
proceeded to *ay that he bad no alternative 
but to value the Variav properties accord- 
iog to the valuation made by tbe adminis¬ 
trator, bejause no other basis is supplied 
by ths 2nd defendant. He then directed 
the 2nd defendant to aicount for the Variav 
property at tbe said valuation, or hand 
over possession of them forthwith to tbe 
administrator, so that he oould sell them 
and reilzj their propor market priass for 
the benefit of the estate. The 2od defend- 
ant objeitod to the Commissioner's report 
a* follow*;— That ths learned Commis¬ 
sioner erred in law in including in the 
anonnta iniome of the estate in the terri- 
tary of the Gaekwar of Biroda of wbioh 
no administration has bsen taken.” The 
learnsd Judge on the Original Side of this 
Court overruled the objection, and in the 
loursa. of his order he observed a 3 follow* : 
T. Oonmiaaionsr in dealing with this 
objection eaye tbe properties are outside 
the jurisdiction of the Courts of British 
India. The 2nd defendant who has taken 
possession of them must accept aiaount for 
the value before she oan claim her ehare 
of the property of the dsaeased in the 
admimatration-suit, In order to asosrtaio 
what is the share of eaih heir, I think 
an enquiry must bs made into the whole 
estate of the deceased so fares is known. 
It u admitted that the bulk of ths prop, 
arty of the deceased’s estate was in British 
India and within ths jurisdiction of the 

* thlnk the Oonimissioner was not 
Mdudfld from taking into aiaount the prop- 
arty belonging to the estate outside British 
Jndu, when it was admitted that this 
property was in the hands of one nf the 
•Uimants asking for a ehare in the assets 
of the estate in British India. It might 

if th/wM 8 ^ h n d8hip t0 th6 °^er heirs 
if the widow 19 allowed to take up the 

position that she could rotain and refuse 

to.aiionni for the property bsloijging to,ths 


estate in her hands ontsid9 the jurisdiction 
of the Conrt and at the same time take 
her share in the assets within the Court’s 
jurisdiction. In that case, she would have 
an unfair advantage over the other heirs.” 

The question involved is important. It 
seems to me clear that this Court cannot 
pass a fall administration decree against 
the property in the Baroda State, for each 
a decree would involve a direct dealing 
with the property each as the partition or 
the sale of it under the orders of the 
Court. Ssotion 16 of the Civil Procedure 
Code provides that suits for the recovery 
of immoveable property with or without 
rent or profits ; for the partition of immove¬ 
able property * * shall be instituted 
in tbe Court within the local limits of 
whose jurisdiction the property is situate.” 
Section 17 provides for a oase where the 
immoveable property is situated within the 
jurisdiction of different Courts, and in 
such a oase, it eays that the suit may be 
instituted in any Court within the local 
limits of whose jurisdiction any portion of 
the property is situate. Section 16 is sub¬ 
ject to a proviso which allows a suit to 
obtain relief respecting, or compensation 
for wrong to, immoveable property held by 
or on behalf of the defendant to be in- 
etituted either in the Court within the 
local limits of whose jurisdiction the pro. 

,B "'taate, or in the Court within 
the local limits of whose jurisdiction the 
defendant actually and voluntarily resides, 
or carries on business, or personally works 
tor gam, provided that the relief sought 
«an be entirely obtained through his per- 
eonal obedience. The Explanation, however, 
says that the word “property” i 0 the 
section means property situate in British 
India. The proviso is based upon the 
maxim of English Equity Courts, vit., equity 

whole” P - rW .T' t B ? U a PP®«S that thl 
whole principle of English Law has not 

been recognised by tbe Indian Legislature 

m enact,ng the proviso to section T 6 in 

England equity acte in pwonam w ; th ref 

ence to land in Siotland and Ireland, in the 

Colonies and in foreign countries where the 

of the O° 0 „ t lraSelf “ within tta i°ri>di'tion 

iSss* prop " t? 
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In Ptnn v. Lord Baltimore (1) gpegiBo 
performance was ordered of an agreement 
relating to land in Amelias, the defendant 
beiug in England. The Conrts of Equity 
in England generally aat in this way in 
order to compel the performance of oontraats 
and trusts, but the Courts in India are 
not given jurisdiction ever property outside 
British India. 

The proviso would appear to enable one 
Court in British India to aat in pertonam 
against immoveable properly in another 
jurisdiction in British India where the relief 
sought can be entirely obtained through 
the personal obedience of the defendant 
who aotually and voluntarily resides, or 
carries on business, or personally works 
for gaiD, within the jurisdiction of the 
Court in whiah the action is tried. The 
interpretation of section 16, including the 
proviso, by Mulla appears to me to ba 
absolutely oorrect. (See Mulla’e Civil 
Procedure Code. 6th Edition, page 71). 
The subject matter of the suit must not 
be situate beyond British India. The 
proviso applies only to suits to obtain 
relief respecting, or compensation fer wrong 
to, immoveable property. The relief sought 
must be such as can be entirely obtained 
through the personal obedience of the 
defendant. Sj that suits for the reoovery 
of immoveable property and for partition 
of immoveable property do not oome within 
the proviso, 

As I said before, one of the incidents 
of an administration deoree is the partition 
of the estate and, where necessary, the 
sale thereof, under the orders of the 
Court. Such suits cannot be filed in places 
other than the place where the property 
is situate except where the property is 
situate within the jurisdiction of different 
Courts in British India, in which ease the 
plaintiff is at liberty to oboose his forum. I 
will endeavour to make my meaning clearer 
by giving some examples. Suppose there is 
a pieae of lard within the jurisdiction of a 
Court in British India and the 6uit is for the 
recovery of that property or for the partition 
of it, the suit must be tiled in the Court 
within whose jurisdiction the property is 
situate. It caonot bo filed in the Court 
within whose jurisdiction the defendant 

( 1 ) (1760) 1 Vec. Seu. 4D; l )\'h, c T. L. C. (7lh 
j-d,' 755i 27 E. R' 1132. 


actually and voluntarily resides, or carries 
on business or personally works for gain. 
The proviso to seation 16 does not apply to 
snob a aase, beoause the relief sought aannot 
be entirely obtained through the personal 
obedience of the defendant. Suppose the 
property is situate within the jurisdiction of 
different Courts, the plaintiff may choose any 
of those Courts. But if the defendant resides 
or aarries on businesp, or works for gain 
outside the jurisdiction of all those Courts, 
the suit aannot be filed in the Court within 
whose jurisdiction the defendant resides, or 
oarries oo business, or works for gain, the 
reason being the relief sought oannot be 
entirely obtained through hie personal obedi- 
ence. Where the property is situate outside 
British India, suab suits cannot be filed in 
any Court in British India at the place where 
the defendant resides, aarries on business, 
or works for gain. The following are suits 
whioh can be filed in aDy Court in British 
India within whose jurisdiction the defendant 
resides, etc., although the immoveable prop¬ 
erty involved is situate elsewhere in British 
India:— 

(1) A 6uit to declare that a person resident 
in Calcutta holds certain lands in the 
mojusiil subjeot to certain trusts is not a suit 
for land and may be tried in Calcutta 
[Eagram v. A loset (2)j. 

(2) A suit to enforce the right of parties 
to aat as eo ihebaiti to an idol endowed with 
lands in the moiusiil where the possession 
of any land is Dot claimed fjuggodumba Donee 
v. Puddomcnty dome (3)]. 

(3) A suit for specific performance of a 
contraot to cell lands outside Calcutta 'flam- 
dhone Shatc v. N( bumoney Donee (4). See also 
Yaihvcntrar Eolkar v. Dadabhai Ournt)i (5), 
Contra see Land Mortgage Bank v. Sudurudein 
Ahmed (6), Sreenath Roy v. Oally Don (7)J. 

(4) A 6uit for an injunction to restrain a 
nuisance in Howrah [Rajirohnn Bote v. Eait 
Indian Railvay Co. (8) ]. 

(5) A suit to recover title deeds to land 
[Jnggernauth Don v. Bri]nath Dou (9)]. 

(2) 1 Hyde 284. 

(3; 15 B. L. K. 318. 

(4) Bunrke 0. C. 2lfi. 

(6) 14 B. 253; 7 Ind. Drc. (n. a ) 605. 

(6) 19 C. 358; 9 Ind. Dec. (>. s ) 633. 

(7) 5 C. 82; 2 Ind. Dec. (N. a.) 663. 

(8) 10 B. L. B. 241, 

(9) 4 c. 322; 3 C. 1. H. 316; 2 ind. Dec. (x. s.) 20». 
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16) A suit for trespass to land in the 
plaintiff’s possession outside the limits of 
the Oonrt's jariadiatioD, and for injonation 
[Critp v. Watson (10)1. 

The above suits are all suits for reliefs 
reapesting land where the relief sought 
in eaeh ease oan be entirely obtained 
through the personal obedienae of the de¬ 
fendant who is within and snbjeet to the 
jurisdiotion of the Coart. 

In view of the Eiplanation to seation 
16 sash suits will not lie in British India if 
the property respecting whish relief is 
aonght is situate outside British India. 

But it is eoatended in this ease that the 
Court is not aaked to aat directly on the 
property in the Baroda State, all that it 
is asked to say being that so long as 
the seaond defendant does not aaaount for 
the value of that property, or allow the 
administration of the estate to go on upon 
the basis that it is part of the estate, 
whatever share she may be entitled to in 
the property within British India will be 
withheld from her. 

In Uomin Bee Bee v . Arxff Ebrahim 

I,.', 4 WMh#M . ‘ho authority 
of the English eases sited therein, that if 

one of the heirs owes a debt to an estate 

S * 0B * h „ '* b ° time-barred under the 
Limitation Act the Court is entitled to retain 
funds m respest of the debt when sal.ulat- 
ing the assount due to the heir. On the 
analogy of that case I do not see any 

«• Cire.Ho, th. ...J 

defendant to assount for the value of the 

2-3L- B , aroda ®‘ate before she 
•an obtain her share from this Court. 

Jn i “ n8t ber e Point out that the learned 

?? d ®“ , 0D 0riginal Side has not by 

!u! f± r „: ecdora9d th8 «■•«* portion of 

report°-—"The "TR 1° ?* 0ommi «« i °°er's 
for th«7 a Th 6 *° nd defend * n ‘ must assount 
for these properties at the above valne* 

to lb. .JZ p . 0, , si, “ i ““ of then, forthwith 
L h. Vu dB ?” di, "t odminialrator, 

■ '” old 8611 them and ,„li„ 4 a ir 

C P ?i2*S flt * ppIi68 for the benefit of 
™ Uk0Q POMeaeion of them must 

cuj w ^ 4 4 5 o l. b. 84 . 


ascount for the value before she ean alaim 
a share in the property of the deseased 
in the hands of the administrator of the 
estate.” That only means that, unless the 
eesond defendant allows the value of the 
property in the Baroda State to be taken 
into assount in the administration of 
the estate, her share in tbe estate will be 
withheld. The Court would be acting 
without jurisdiction, if it ordered the 
seaond defendant to hand over possession 
of the property to the administrator to 
enable him to sell it and realize its pro. 
per prise for the benefit of the estate. 

I would, therefore, dismiss the appeal* 
with eo8te. 

H.GiMBoma, J, This is an appeal from 
the order of the Judge of the Original Side of 
this Court passed in Civil Revision No 74 
of 1916 confirming the order of the Commie- 
siooer appointed to take accounts. The 
suit in whish the order was passed wae 
an administration-euit filed by the first 
respondent ageist the administrator of the 
estate of Mahomed Ebrahim Aboo, deseased. 
late of Rangoon, and against the heira 
and legal representatives of the said de¬ 
ceased praying for an account of the move- 

able and immoveable properties of said 
estate and for their administration by and 
under the direction of the Court. Tho 
second respondent who resides within the 
jurisdiction of this Court had previously 
obtained Letters of Administration of the 
estate in Civil Miscellaneous No. 39 a f this 
Court and he was sued in his personal and 
representative character. 

The appellant, who was the second de. 
fondant, resides at Variav but was rsm*. 
sented by her Attorney and filed a separate 
written statement objecting to the anit on 
various grounds and stating that she wa! 

£ 2 * 38 *.* ha ” ‘ h “ 

« mjS 

fzrrx ih8 ° rder ® tS; » 

, " w “ e a "°» d irfmJMl .p„|L 
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the 2'2nd November 1916 61ed her accounts. 
Id bis report of the 19th April 1919 the 
Commissioner has fonod that the deseased left 
two hoDses and a plot of agricultural land and 
a garden at Variav, and held as follows:— 

They are properties onteide the jurisdiction 
of the Coarts in British India bat the seooDd 
defendant, who has taken possession of 
them, most account for their valne before 
she oan claim a share in the properties 
of the deseased in the bands of the ad¬ 
ministrator of the estate. On the evidence 
before me I am oompelled to value the 
properties at the prises stated against them 
in the list of properties in the sesond 
defendant Asha Bee’s hands, filed by the 
administrator with his aceouot, Exhibit 1, 
namely, Rs. 10,000, 5,000, 1,500 and 1,000, 
respectively. The second defendant must 
account for these properties at the above 
values or hand over possession of them 
forthwith to the sixth defendant adminis¬ 
trator so that he oan sell them and real.'zs 
their proper market prices for the benefit 
of the estate.” 

On the 9th July 1919 the second defend- 
ant filed the following objection to the 
Commissioner’s report .—"That the learned 
Commissioner erred in law in including in 
the accounts income of the estate in tbe 
territory of Gaekwar of Baroda of wb : oh 
no administration has been taken.” The 
Judge of tbe Original Side overruled this 
objection in his order dated 21st Jnly 
1919 aod confirmed the Commissioner’s 
report. 

The eecood defendant-appellant has filed 
this appeal against this order and has 
raised a similar objection in her grounds 
of appeal Nos. 1 and 2. But sbe has also 
raised other objections which were not 
raised before the Original Court. In ground 
of appeal No. 3 the objection is taken 
that the lower Court erred in holding that 
"it ie admitted that the Variav property 
was in the hands of the widow.” Bat tbe 
Oomm ssioner in his report stated that the 
aeooDd defendant bad taken possession of 
these properties and no objection was taken 
to this finding before the lower Coart and 
cannot now be further considered. Of the 
other two grounds of appsa), No. 4 has fcesn 
abandoned and No. 5 has reference to 
costs. It is attempted in this. Court to 
•how that this last ground of appeal 


has reference to tbe costs awarded by tbe 
Commissioner but in addition to tbe form 
of tbe objection not being apt for this 
purpose, there is the fact that no objec¬ 
tion to the Commissioner's report on tbe 
ground of costs was taken in tbe lower 
Court, which has had no opportunity of 
considering the question and has not dealt 
with the matter. 

The only substantial matter before this 
Court is that whisk is contained in tbe 
first two grounds of appeal. The second 
defendant contends that that portion of 
the order of tbe Commissioner which is 
set out above was made without jurisdic¬ 
tion as tbe property referred to is outside 
tbe jurisdiction of aDy Court in British 
India. It is urged that nuder section 5 
of tbe Indian Succession Act tLe law of 
succession is governed by the rule lex loci 
ret situ and that the Letters of Adminis 
tration do not include such properties. 
That an administration-suit cannot include 
properties outside tbe jurisdiction, That 
no order of any kind with refereno9 to 
such properties can be passed in an ad¬ 
ministration-suit and that the Court cannot 
order them to be sold or touch them in 
any way or order the second defendant to 
account for them. It is also stated that 
if aoy such orders are passed the second 
defendant may be seriously embarrassed 
by other orders passed by the Courts in 
Baroda in connection with the land, and 
it is urged that, in any event, it is wrong 
to place the burden on the shoulders of 
the second defendant-appellant of collecting 
these properties and bringing them into 
account. Tbeee objections seem to show 
that tbe order passed by the Commissioner 
ha 9 been misunderstood. It is not an order 
agaiost tbe property itself but an order 
affecting the right of the second defend¬ 
ant to 3hare in the distribution of the estate 
in the hands of the administrator who is 
now subject to the. orders of the Court 
under tbe decree in the administration suit. 
That is to say, it is a personal order against 
the second defeDdaDt-appellant. This being 
the case, it is unnecessary to consider what 
might be the position if the Court had 

passed an order against the property itself. 

The fact that the property is not included 
in tbe Letters of Administration does not 
appear to affast the questnn of the legality 
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of the Commissioner's order {or the reason 
jcet mentioned, 

With reference to the right of the Court 
to pass an order having referenie to prop¬ 
erty outside its jurisdiction in an adminis¬ 
tration suit it has been suggested that a 
Bait for the administration of an estate 
which includes immoveable property is 
a suit for the recovery of immoveable 
property aod, therefore, the Court has 
no jurisdiction to pass any such order. 
But there is ample authority that an 
administration-suit is not a suit for land 
but is a suit for the administration of the 
real and personal estate of the deceased 
as completely as the circumstances will 
permit. In the case of Hiitarini Datsi v. 
Nundo Lall Boie (lit) it was objected that 
the Court could not set aside certain leases 
of property belonging to the estate which 
was situate outside the jurisdiction of the 
Court. But it was held that the suit 
was merely one to have the property 
administered by the Court and to make 
the trustees or executors personally liable 
for any maladministration of the estate. 
That this did not turn the suit into one 
for the recovery of immoveable property 
and that the Court assumes jurisdiction 
in regard to immoveable property situate 
outside the jurisdiction in cases where it 
can act in penonan, This case went ou 
appeal to the Privy Council and the right 
claimed by the High Court to set aside 
leases of lands situate outside the jurisdiction 
of the Court for the due administration 
of the estate was expressly approved by 
their Lordships. Benode Behan Bote v 
Nutarini Dam (13). 

This principle seems to be applicable to 
the present case as the existence of immove- 

able property belonging to the estate outside 

the jurisdiction of the Court is only an inci¬ 
dent to the winding-up of the estate. So long, 
therefore, as the Court can act in penonan 
with reference to this property and has the 
means of enforcing its order the Ciurl 
can assume jurisdiction for the purpose 
of winding-up the estate. In this case 
the deceased was domiciled within the 


n {[f> 26 °* 801 > 8 O' w. N. 070, 18 Ind. Deo. (h, 

H WSaW 20 ; L o J - ,89 < 9 0- W. N. 981 
M. L, J. 88 j 7 Bom. L. B. 887j 821, A. 193 fP. 0. 


jurisdiction of the Court and the adminis¬ 
trator resides within the jurisdiction and 
the cause of action arose wholly or in 
part within such jurisdiction. This would 
seem to be amply sufficient to give the 
Court jurisdiction under section 20 (e), 
Civil Procedure Code, to entertain the 
suit for the administration of this estate. 
The second defendant-appellant, moreover, is 
merely one of the beneficiaries entitled to 
notice of such suit with the right to 
come in and support or object. The second 
defendant-appellant in fact did come in 
and object for varion3 reasons to a decree 
being passed for administration of the 
estate and stated that she was ready to 
have the estate divided np. But ahp took 
no objection as she should, have ' done 
nnder section 21. Civil Procedure Code, 
to the jurisdiction of the Oonrt to entertain 
the suit. 

The Court has asisrtained that 2nd 
defendant appellant has soms of the estate 
in her hands and, although she ie resid¬ 
ing outside the jurisdiction the Court, has 
the means of compelling her to account for 
such property as a condition to her 
obtaining her share in the estate 
in the possession of the administrator, 
because the Court has power over such 
share and can enforce its order by withhold- 
ing and by even depriving her of it nnlesc 
its order is obeyed. But this is not 
taking action against the property itself, 
but ia the exercise of pressure on the 2nd' 
defendant to compel her to act in accord¬ 
ance with the Court’s decree that the 
estate should be wound-up. I would'hold 
therefore, that the Court has jurisdiction 
to pass the order in question. 

1 think also that the lower Oonrt 
was right in passing such an order, as 
otherwise the estate eonld not be fully 
administered. The principle npon which 
the Oonrt has proceeded ie well established 
and it was elearly expressed in the cue of 
Merman, In re, Akerman v. Aheman (l4) as 
follows:— A person who owes an estate 
money, that is to say, who is bound to increase 
the general mass of the estate by a eon- 
Iribution of bis ow a, cannot claim an 
aliquot share given to him onl of that 


(14'(1890 8 Oh. 212 at 
06 L, T. 191, 49 W. B 12. 


P- 219, 01 h, J. Oh. 
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mass without 6rst making the .ontribution 
wbith *,;mpletes it." The prinoiple nnderly- 
iDg this order was enforced in the case of 
Momein Bee Bee v. Arif Ebrahim Malim (11) 
aDd I tbi d k sboold be followed in this- 
•ase. 

The 2nd defendant-appellant is asking 
the Court for her share of the estate in 
the bands of the Administrator and the 
Court has rightly plated the sondition on 
her obtaining sush share that she will 
asiount for that portion of the estate in 
her hands. She san do this either by 
agreeing to a joint valuation being taken 
of sush property or by agreeing with 
the other heirs and legal representatives 
to the property being sold and the sale- 
proseeds being handed over to the ad- 
ministrator or in any other way approved 
by the Court. This need not sause any 
hardship for her or throw any onerous burden 
on her as has been suggested in this Court. 

1 would, therefore, dismiss the appeal with 
sosts. 

w. c. A. 

Appeal dr mined. 


CALCUTTA HIGH COURT. 
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August 23,1921. 

Preient :—Jnstise Sir Asutosh Mookerjee, Kt„ 
and Mr. Jnstise Panton. 

BHUDEB MOOKERJEE and othibs— 
Pui-tiim— Appellants 
versus 

iKALAOHAND MALLIK and another— 
Dikindant8—Risponpints. 

Specific Relief Act (I of lf>77^, si. 3, 54, 65—' "Obliga- 
tion” meaning oj—Injunction to restrain cutting of 
sacred tree—Pretention of breach of merely moral or 
religious obligation. 

The first defendant having obtained n deeiee 
against the second defendant for the removal of a 
aim tree which hud penetrated its roots into the 
adjoining wall of the house of the former, the 
plaintiffs instituted the present suit for perma¬ 
nent injunction to restrain the execution of the 
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decree on the allegation that the tree was a 
sacred one, and that its removal would be an 
invasion of their religion and would offeDd their 
religious sentiments: 

Held, that the injunction could not be 
granted as the refusal to grant the perpetual 
injunction would not lead to the breach of an 
obligation, that is, of a duty enforceable by law 
which the plaintiffs could compel tho defendants 
to perform, within the meaning of section 64 of. 
the Specific Belief Act. [p. 638, col. 1.] 

The word ‘obligation/ in section 54 of tho Specific 
Belief Act may bo taken to be a tie or bond which 
constraius a person to do or suffer something, it' 
implies a right in another person to which it is 
correlated, and it restricts tho freedom of the 
obligee with reference to definite acts and for¬ 
bearances, but in order that it may bo enforced by a 
Court it must be a legal obligation, and not merely 
moral, social or religious, [p. 537, col. 2j p. 636, 
col. 1.] 

Appeal against tbe decision of the Subordi¬ 
nate Judge, Hughli, dated tbe 2nd February 
1921, reversing that of tbe Munaif, Hughli, 
dated the 31st Manh 1920. 

Babus Amarendra Nath Bose and Nanda 
Lai Banerjee , for the Appellants. 

Babu 1 lohini Mohan Ohakrobarti , for the- 

Respondents. 

JUDGMENT.—This is an .appeal by tfce 
plaintiffs in a suit for permanent inanition 
to restrain tbe execution of a decree obtained 
by the first defendant against the eecond- 
defendant for the removal of a nim tree* 
The tree etaods on tbe boundary wall of the- 
land of tbe setond defendant, and its roots, 
have penetrated into tbe adjoining wall of. 
tbe house of tbe first defendant. The son*, 
sequence has been that tbe wall has been 
•racked and tbe houee has been injured. In 
these circumstance?, the first defendant 
instituted a suit against the second defendant 
for a mandatory injunction for tbe removal 
of tbe tree and fer damage?. On the 20tb 
May 1917 that suit was decreed, and tbe 
first defendant became entitled to remove the 
tree unless tbe second defendant removed il 
within fifteen days. That decree was affirmed 
on appeal on tbe 22nd January 1919. There¬ 
upon, tbe plaintiffs instituted tbe present suit 
on tbe allegation that tbe tree was a sacred 
tree, that it had been duly consecrated, that 
it was worshipped by the orthodox Hindu 
people of tfce locality, and that its rernovB 
would be an invasion of their religion and 
would offend their religious sentiments, A oe 
Court of first instance decreed the suir, 
granted a permanent injunction and autbonsea 
the first defendant to take out within a montH 



Vol. LXVI] INDIAN 

BHDDIB HOK1MSI t>. KiUOHAND MilLIK. 

bricks from tbe wall on which tbe tree 
stands, thereby caneing an open space 
between the tree and his wall, and place there 
an iron-plate between the tree and the walls 
to prevent penetration of roots into his wall 
in the fntnre. Upon appeal, tbe Subordinate 
Judge has reversed this decision and dismissed 
the snit. In support of the present appeal, the 
plaintiffs have contended that a permanent in¬ 
junction should be granted to prevent removal 
of the sacred tree in execution of the decree. 

There ie no room for controversy that the 
decree was made by a Court of competent 
jurisdiction and was based on well established 
legal principles. The decision in Lokihmi 
Narain v. Tara Proianna (1) affirms the 
proposition that as every owner of land is 
under an obligation not to allow the branches 
of hie tree to grow so as to overhang, or the 
roots of his tree to extend so as to penetrate, 
his neighbour’s land to tbe detriment of tbe 
latter, in case of breach of such an obligation 
it is open to the Court to grant a mandatory 
injunction for tbe removal of the nuisance, 
under section 55 of the Specific Belief Act. 
In support of this view, reference was made 
to tbe decision of the House of Lords 
in Lemmon y. TTe&h (2) which affirmed 
that of tbe Court of Appeal in Lemmcn 
v. Webb (3), Tbe view taken there bad 
been propounded three centuries 
earlier in Norm v. Baker (4). (See also 
Viner’e Abridgment, Volume XX, page 
417). The same view has been affirmed 
direelly or by implication in subsequent 
•aeee; amongst these may be mentioned 
Smith v. Giddy (5), Cheater v.. Cater (6), 
Millt v. Brooker (7), This is by do means a 
singular rule of law and in this eonneation 
refereme may be made to the Code Napoleon 
tr, Barrett: Artiale 672 provided as follows: 

He whose property the branohes of a 
neighbour’s trees overhang, may foree the 
latter to vat eueb branebea. If the roots 
extend into bis heritage, he baa the right of 


(1) 31 0. 944; 8 0. W, N. 710. 

8 0h - ** 83 L - J - Oh. 570. 

1 Roll. Hep. 393, 81 E. R. 569, 

29* 53 W°R 9,S' £; l 48 , 1 78 L J ' K ' 80*J 01 h. T 
290, 63 W. R, 207, 20 T. L. R. 591. 

(fl) (1918) 1 K. B. 247, 82 L. J K B 449 

17) (1919) 1 R. B. 655; 83 L. j. VB 950- 121 r 

T- '•254; 17 I*. Q, R, 238; 03 3. J, 491; 85 f, l, R, ML 
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catting them himself." Article 673.was in 
these terms: "Trees growing in a party 
hedge are party like the hedge; and each of 
the two owners has the right of requiring 
that they be cut down." Article 673 of the 
French Civil Code (tr. Wright) contains the 
following provision : A person over whose 

property tbe branches of a neighbour's trees 
grow can compel such neighbour to out them. 
Fruit that falls naturally from saoh branches 
belong to the owner of the soil over which 
they grow. A person has the right to out the 
roots of trees belonging to an adjoining owner 
which grow into bis land. The right to out 
the roots or have the branohes cut' cannot be 
lost by prescription (non-user)." See also 
Pothier, Traits de contract de sooiete, second 
Appendioe, Article 243. (Oeuvres Ed, 
Bugnet, 1861, Volume 4, page 332); Huq, 
Commentaire du Code Civil, Volume 4, page 
457; Wang, German Civil Code, Article 910; 
Schuster, German Civil law, page 388. 

On what principle, then, can the plaintiffs 
demand that a perpetual injunction chould be 
granted to prevent the execution of the 
decree ? Under section 54 of the Speoifis 
Belief Act a perpetual injunction may be 
granted to prevent the breach of an obligation 
existing in favour of th9 applicant, whether 
exprescly or by implication. The plaintiffs 
must, consequently, specify tbe obligation 
which exists iu their favour and would be 
infringed by tbe execution of the decree held 
by the firct defendant against the second 
defendant. The plaintiffs can succeed only 
if they can establish, first, that the first 
defendant is under aD obligation to keep on 
her land a tre9 considered sacred by the 
plaintiffs, even tboagh the tree does damage 
to the property of the adjoining owner; and, 
sesondly, that tho second defendant ie under 
an obligation to aoquiesce in the continued 
existence of such a tree on the land of the 
adjoining proprietor even though each tree 
does damage to his own property. There 
must be obligations recognised by law. 
Section 3 of the Specifie Belief Act states 
that the term obligation includes every duly 
enforceable by law. We need not attempt 
an exposition of the fall eignifioanee of the 
term obligation. Bat obligation may be taken 
to be a tie or bond which constrains a person 
to do or suffer something; it implies a right 
in another person to whiah it ie correlated, 
and it restricts the freedom of the obliges 
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with referenee to definite aits and forbear- 
anies ; bnt in order that it may be enforaed 
by a Oonrt, it mast be a legal obligation, and 
not merely moral, sooial or religion. Neither 
authority nor primiple ha9 been invoked in 
support of the alleged legal obligation whiih 
the plaintiffs seek to impose upon the defend¬ 
ants on the ground that the tree has been 
•onsesrated and is held saored by the plaintiffs 
as pious Hindus. We are not unmindful that 
•ertain trees are regarded with great venera¬ 
tion ; Dino Nath Chnckerbuity v. Fratap 
Ohindra (e), Baiju Lai Parbitia v. F.ulak 
Lai (9). Thus the Asvatha trer, the Talsi 
plant and the Bilva tree are objects of 
worship. The first is saared to Aditya, the 
sesond to Vishnu and the third to Shiva. 
The Kadamba tree in the Minakshi temple at 
Madura and the Jamba tree in the temple of 
Jambnkeswara near Triahinopoly are regarded 
with great sanstity. It may also be lonaeded 
that aisording to the Hindu Sastras, special 
religious merit asirues from the planting of 
trees on the road side, on the banks of tanks 
and in gardens or groves ; and the Sastras 
also insulaate the fear of various punishments 
(by visitation of various sins) on those who 
fell trees: indeed, special ritual is presaribad 
for the planting of tress for the benefit of the 
public (see Prannatb Sarassati, Hinda Law 
of Endowments, Tagore Law Leatures, 1892, 
Chapter IX, pages 230 2-16; see page 2 <4, 
where the rules ordained by Mann and 
Vishnu for the itfl.ation of punishment 
upon persons who destroy trees are quoted 
from Manu I - 48, \ ill-285, Xl-143, 145, 
Vishnu V 55-59). Bat the view eannot be 
maintained that the rules so prescribed in 
the anaient texts are authorities in favour 
of the resognition of a legal obligation of the 
requisite aharaater. We hold, aaaordingly, 
that the refusal to grant a perpetual injuna- 
tion will not lead to the breaah of an obliga¬ 
tion, that is, of a duty enforaeable by law 
whiah the plaintiffs aan aompel the defendants 
to perform. No foundation has thus been 
laid by the plaintiffs for the grant of a per- 
petual injunation. 

The result is that the dearee of the Sub¬ 
ordinate Judge must be affirmed and this 
appeal dismissed with aosts. 

B. K. 

Appeal dismissed. 

(8) 27 C. 30; 4 C. V7. N. 79; 14 Ind. Dec. (n. a.) 21. 

(9) 24 C. 385 at p. 397; 12 Ind. Dec. is. a.) 924 
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Pretext: —Mr. Justiae Heald. 

MAUNG SHWE YWET and others— 

Appellants 
v ersus 

MAUNG TUN SHEIN— Rispondint. 

Buddhist Law, Burmese—Partition—Jointly 
acquired property of father and mother —Auratha son, 
right oj, to claim share on father's re-marriage. 

Under the Burmese Buddhist Law an auratha 
eon haa no right to claim a share of the property 
jointly acquired by his parents merely by reason 
of his mother's death; his right to claim a one- 
fourth share of that property, however, arises on the 
re-marriage of his father [p ’45, col. 2.] 

Case-law and texts considered. 

Sesond appeal against the judgment pass¬ 
ed by the Divisional Judge, Tbarrawaddy, 
•onfirming the desree passed by the Sub Divi¬ 
sional Judge, Zigon. 

Mr. Pore, for the Appellants. 

Mr. W. Dhar, for the Rsspondent. 

JUDGME 'IT.—Plaintiff, Tuu Sheio, is the 
eldest surviving child of the 1st defendant 
Sbwe Ywet and his decaased wife, Ma Nge, 
and ainoa the eldest born child, a daughter, 
admittedly died at the age of nine and the 
next born child, a eon, died at the age of six, 
Tun Shein is undoubtedly the “auratha’’ eon 
of Shwe Ywet and Ma Nge. Ma Nge, 
aisording to Tod Shein, died about seven 
years ago when Tun Shein was 19 years of 
age, but aisording to Sbwe Ywet she died in 
February l9ll when Tun Shein was only 16 
years of age. The suit was instituted in 
Jaly ly 19 and it ia not suggested that any 
question of limitation arises in respest of the 
date of Ma Nge’s death. It is admitted that, 
within a few months after Ma Nge's death, 
Shwe Ywet married a seiond wife, and Tun 
Shein ilaims that, by reason of Shwe Ywet’i 
seiond marriage, he, as auratha son, besame 
entitled to ilaim a one fourth share of the 
property jointly asquired by Sbwe Ywet 
and Ma Nge while they were husbaud and 
wife. 

The lower Courts found that he was eo 
entitled, and this appeal has been brought on 
the question of Burmese Buddhist Law, 
whether an auratha son tan, on his father s 
re-marriage after his mother's death, ilaim a 
one fourth share of the property jointly 
aiqnired by his parents. 
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It is now settled law that an auratha ton 
»annot make that «laim against hie father 
merely by reason of bis mother’s death, and 
the question to be decided is, whether the 
re-marriage of the father gives him a right 
to slaim the one-fourth share whish he would 
not have if his father did Dot re marry. 

It will be convenient to aomider, 6ret, the 
dhammaihah and then the ease law on the 
subjeit. 

1 I will take the Dhammathait in the order 
in whish I dealt with them in my judgment 
in the Full Benab sase of Maung Sin v. Ma 
Thein. 

No extrast from Vifata is tiled in leations 
44 and 45 of the Digest whitb deal with the 
subjeot of the rights of shildren on the 
re marriage of the surviving parent, but in 
esstion 46 a passage is sited whish eaya that 
on the death of the father the mother should 
divide the substanm of the iDheritaooe with 
her eons and daughters, even though she 
should not marry again. 
v The Wagaru deals only with the partition 
between the tbildren and the step-parent 
after the death of both parents. 

No extrBst from the Dhammathathyaw, 
K aingia or Manuyin on this subjest are sited 
in the Digest but there is an important 
extrast from the Uahayceathat whish was 
sompiled by the same writer as Kaingfa, and 
whish runs as follows; "Although acoord- 
irgto the Vhammathati the Uw ip, that if 
there be an auratha ion or daughter, although 
the surviving parent takes a lesser wife, the 
property other than personal belongings 
(of the surviving parent) shall be divided 
into four sharps and the auratha shall have 
one share, and that the youDger sons and 
daughters shall inherit only when both 
parents are dead, nevertheless, besause the 
surviving parent has not remained only 
looking after the shildren in assordanse 
with what is right but has again taken a 
lesBer spouse, let one half of the property be 
given to the shildren as the share of the 
deseaeed parent and let the surviving parent 
take over the rest to the step-parent for their 
eubsistense and though it be all spent by them 
let it be spent, but after both the parents are 
dead if any property remains unspent, it 
shall be divided into four shares of whish 
the shildren of the earlier family shall 
get three and the step parent one, the step¬ 
parent getting a share (besause although 


it was property left by the ehildren’s own 
parents when they were young, it is due to 
the kindness and sare of the step parent 
that it has been preserved." 

The Manure gives the following rules— 

(1). If after the death of the mother 
the father lives with a lesser wife the 
father is to take bis own personal belong¬ 
ings but is to make provisions for the 
eldest son asiordiog to bis means. The 
eldest eon is to have the mother’s personal 
belongings. The father is to have three- 
fourths of the property whish remains 
over and tbe house. If the said eon be 
not old enough to eeparate and stays on 
with his father and step mother the prop¬ 
erty is to be separated in the presense 
of witnesses and left in tbe austody of tbe 
father aud step mother, and if the step 
mother has no shildren, then on tbe father's 
death the son is to get the property origin¬ 
ally assigned to him and the house to¬ 
gether with three-fourths of tbe property 
of tbe parents, and the step mother is 
to get one fourth cf the property of the 
parents and the one-fcurth of the value of 
tbe house. 


Tbe passage about tbe father's making 
provision for the son " eosording to his 
means" is obssure. Dostor Bishardson 
translated the passage: "Let him givs to 
the eldest son what has been laid down 
above assording to his means,” The trans¬ 
lator of the Digest translated it: "if there 
is no eldest son, partition of the rest of 
tbe properly shall be made assordiDg to 
tbe role already laid down,” and inter¬ 
polated the wcrds "if there is one” (that 
is an eldest son) at the beginning of the 
following passage wbieh relates to the 
partition of the mother’s personal belong¬ 
ings. The aatual ^words of the Burmese 
are as follows—" After mother dead if 
father live (with) little wife, as for the 
father, leaving riding elephant, riding horse 
(then follows a list of a man’s personal 
belongings) with father, assording to the 
words that have been said above, big son 
if there be none, assording to there being 
none a share shall be given. The mother's 
clothes (ets., personal belongings) let big 
son have. As for the property left over, 
share into four sharep, three shares let father 
lake, house let father have.” 
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The reference to what has been said 
above is to the role for partition between 
the auralha son and the father on the 
death of the mother and that rale says 
that if there is enffisient property the 
auraiha son is to get a slave, some eattle 
and a plot of land, or sash of those 
things as there may be, Id view of that 
provision, the meaning of the disputed 
passage would seem to be as I have ren¬ 
dered it above, the sense of the words 
" astording to the words that have beeD 
said above, big son if there be none af¬ 
fording to there being none a share shall 
b9 given" being that a share shall be 
given to the auralha as directed in the 
rule given above affording as here is or 
is not the property mentioned in that rnle 
as that whieh should fall to his share. 
This renderirg is strongly supported by the 
Amwebon, the oompiler of whith ordinarily 
reproduttd the eiatt wording of Uanugye. 
The text as reproduted in Amvebon adds 
the word “to" to the words "big son" 
and alters the word “ if" in the phraie 
“ if there is none,” eo that the passage 
reads " affording as there is or is not 
(property) a share shall be given to the 
big son." 

There is, however, a farther diffieulty 
about this passage in Manugge whieh if 
that it seems to imply that the auratha 
son gets one-fourth cf the estate as well 
at the speoified property, einee it assigns 
three-fourths of whatever is left to the 
father. It does not say in so many words 
that tbe auralha son is to get one-fourth, 
and he eertainly would not be entitled to 
one-fourth if tbe father did not re many, 
but it flearly suggests that the auratha 
is entitled to get one-fourth of the estate 
from his father on tbe father's remarriage. 

(2) If after tbe death of the mother tbs 
father lives with a lesser wife, let all the 
property mentioned above (that is, the prop¬ 
erty of the parenti) be divided into fonr 
shares and let the daughter have one and tbe 
father three. Let the daughter get the 
mother’s personal belongings and tbe slave 
woman, and let tbe father have the house, 
Let tbe daughter’s share be made in tbe pre- 
sense of witnesses and if tbe father die while 
the daughter, being not old enough to 
separate from her father and step mother, 
i? living in the same hooee with them, thou if 
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tbe step mother has no ehildren let the 
partition so made remain effeotive, and 
let the father’s share be divided into four 
shares of whieh the daugter is to get three 
and the step-mother one. The daughter 
is to get the house but must pay tbe 
step-mother one-quarter of its value, and 
tbe step-mother is to get half the father’s 
slothes. The debts are to be apportioned 
similarly. 

(3) If tbe father dies and tbe wife lives 
with a lesser husband, the father’s personal 
belongings are to be divided into four 
shares of whieh the eldest daughter is to 
get one and the mother and the younger 
daughters three. The mother is to get tbe 
house. The property, animate and inanimate, 
allotted to the eldest daughter shall be noted 
in the prestnse of witnesses and kept separato. 
When the mother dies, the eldest daughter 
is to have the property so allotted to her 
and the mother's share is to be divided into 
four shares of whieh tbe step father is to get 
one and the eldest daughter and her relations 
(that is, presumably, her brothers and sisters) 
three. The eldest daughter is to get the 
bouse but must pay the step-father one- 
fourth of its value. 

(4) If the father dies and tbe mother 
lives with a lesser husband, let the eldest 
son’s share of the property, animate and 
inanimate, be made in the presenae cf 
witnesses and kept separate. If he is not 
old enough to separate aod lives together 
with tbe mother and the step father, then 
when tbe mother dies, the eldest son shall 
get the whole of the share originally 
allotted to him, and thereafter the mother’s 
three quarter ehare shall be divided into 
fonr shares and tbe stsp father shall enjoy 
one and the eldest son of the former 
family three. The bouse is to be valued 
and the step father to have one-fourth of 
its value. Tbe step-father shall pay one- 
fourth of the mother’s debts. 

It will be notioed that in the eases 
mentioned in the sesond and fourth of these 
rules the auratha shild would be entitled 
to one-fourth of the properly under the 
ordinary rule, whether the surviving pareut 
married again or not, so that one would 
expeot theso two rules to be praotiaally a 
repetition of the rales for partition on tbe 
death of the parent. That in substanse is 
what they are, bat with the addition of a 
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direction that if the eldost child is not old 
enough to separate from the surviving 
parent and step parent hie or her share is 
to be segregated. It seems possible that 
these rules have been compiled from differ¬ 
ent eonraee, some of whieh used the words 
thagyi (big son) and thamigyi (big danghter) 
in the eense of the auraiha son or danghter 
while the others ased the same words as 
meaning the ohildren of the elder family. 
This suggestion reseives support from the 
use of the words ' atel thagyi," that ie, the 
big eon of the earlier family, in the fourth 
of the roles given above, and from the 
referenae to the "relations," or brothers 
and sisters in the third rule, bat it is not 
neiessary to aonsider it for the purposes 
of the present case, sinae it aonaerns only par¬ 
tition after the death of the surviving parent. 

I have been unable to find in the Afanu- 
iara Shwemyin any referenae to a right of 
partition whiob arises on the re-marriage 
of the surviving parent. The ordinary rules 
regarding the right of the auraiha son or 
danghter to get one fourth of the estate 
on the death of the father or mother 
reapeotively are mentioned, hut seation 25 
lays definitely that ehildren do not ordi¬ 
narily inherit until both parents are dead. 

The Vannana, like the Manugye, gives 
speoial rules for the partition of property 
taken by the survivor of the parents to a 
seoond marriage, between the ehildren and 
the step-parent on the death of the parent, 
hnd lends some support to the view that 
the rules sited above from Manugye are 
mainly rules for partition on the death 
of the surviving parent rather than rules 
for partition on re-marriage. There is, 
however, a passage from Vannana sited in 
the Digest (section 46) whieh says that 
bn the father’s death the mother should 
hot refuse partition if it is claimed by the 
children, though ehe has not married again 
and I find another passage also whieh saye 
that if the mother, having equally divided 
the inheritance with her ohildren, marries 
again, the children shall have no interest 
in the property of the seoond marriage. 
These passages certainly suggest that suoh 
partition was not hnueml, thongh they 
do not prove that the ohildren could en¬ 
force it against the wish of the surviving 
parent. 

No passage from the Vinicchaya or 
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Vicchelani is cited in the Digest in support 
of a rule prescribing partition on the re¬ 
marriage of the surviving parent. 

The Dhammathat known as Amwebon is 
cited in the Digest but, as usual, it is a 
reproduction of Manugye. But in this in¬ 
stance it ie useful, as I have already noted, 
because it throws light on the correspond¬ 
ing passage of Manugye which the official 
translator of the Digest has mistranslated. 
It gives a slightly different wording of 
the tezt and shows either that the text of 
Manugye was so obscure that the aompiler 
of Amwebon was compelled to alter it to 
make Bense, or, much more probably, that 
our present test of Manugye is corrupt, some 

scribe having read the word (" accord¬ 

ing ") as llc S/£il ("if”) and having 
possibly also changed the word (" to ”) 
which the writer of Amwebon writes instead 
ofiion ("not") after the words liaJlj^Jii(big 

son). However that may be, the Amwebon 
makes sense as it stands while the parallel 
passage in Manugye does not. 

From this examination of the major 
Bhammathati it seems clear that there is 
no authority which says, in so many words, 
that an auraiha child acquires by reason 
of the re marriage of the surviving parent 
a right to a one-fourth share in the estate 
which he or she would not have had if the 
surviving parent had not re-married. The 
Dhammathats do clearly lay down that the 
auratha son or daughter shall receive on 
the re marriage of the surviving mother 
or father, as the case may be, the share 
to which he or she had already become 
entitled by reason of the death of the 
father or mother respectively, and that if 
the auratha continnei to live with the 
surviving parent and the step-parent he 
or she (probably in either case along with 
the other ehildren of the first marriage) 

a ,9.i % , , | surviving parent 

be entitled to three-foarthc of so. mash 
as chances to remain out of the property 
which the surviving parent .took to the 
ceaoud marnggs. Some of the Dhanmathate 
cay definitely that the ehildren have no 
rights whatever in the property taken by 
the surviving parent to the second marriage 
bo long as that parent ia iliv* and- th4| 
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they have no right to eomplaio if it ia all 
•onsnmed. Bat, nevertheless, there are sleir 
indisations that the author of these Dhammi- 
thats did sontemplale the aosrual of new 
rights on the re-marriage of the surviving 
parent. It is diffiiult on any other as- 
sumption to explain the insertion of the 
provision for the segregation of the auratha 
•hild’s share in the presense of witnesses 
if the shild is not old enough to separate 
from the surviving parent and the step¬ 
parent. The resogDised right of the auratha 
•hild to take tbe quarter share on the death 
of the parent is limited to eases in whish 
that shild is sufficiently grown up to take 
the plase of the deosased parent, and, 
therefore, it would appear that if tbe shild 
was not grown up the right to take the 
fourth share on the death of the parent 
sould not arise. The right of the ohild, 
who is not suffisiently grown up to sepa¬ 
rate from the surviving parent, to have 
tbe one fourth share segregated would seem, 
therefore, to be a different right from tbs 
ordinary right of the grown up auratha 
to take the fourth share on the death cf 
the parent. It is true that there is no 
astual referense to age in the Dhammathats 
whish pressribe segregation. The phrase 
used in eaoh ease is " If tbe shild is not 
' suffioient ’ to separate,” but I do not think 
that that phrase san bear any other mean¬ 
ing than ‘‘is not suffisiently old to sepa¬ 
rate," and tbe Burmese word ‘‘tobeauffi- 
sient" is sonstantly used in the meaning 
of "to be old enough.” One ie, therefore, 
driven to the sonslusion that although the 
writers of these Dhammathats, and parti- 
sularly of Manure, did not astually say 
in so many words that the right of the 
auratha to take the one forth share of the 
estate on the re-marriage of the surviving 
parent was a different right from that of 
the aurutha to take a one-fourth share 
on the death of the parent, probably be- 
sause there was in the older law books 
whish they were reprodusing no resognition 
of the right to take a share on re marriage, 
nevertheless, the right whish they had in 
their minds, vaguely it may be, was not 
identisal with the resogaised right of the 
auratha to take one fourth on th9 death of 
the parent, and was probably a right, by 
that time well established by oustom, 
allowing the eldest shild, whether grown 
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np or not, to slaim one-fourth of the estate 
on the re marriage of the surviving parent, 
although he or she was not in a position 
to olaim that right by reason of the parent’s 
death. It is alear that, 89 early as the 
date of tbe Vilasa, that is as early a 3 
the 12th sentury, there was a tendeney 
towards a general partition of the state 
between tbe surviving parent and the 
children ou the death of one parent and 
that that tendeney was muah more pro- 
nonnaed by the middle of the seventeenth 
asntary when the author of Yaeathat, 
although he gave theanaient rule, never- 
theless said that equal partition between 
the surviving parent and the ehildren ought 
to be made when the surviving parent re¬ 
married. The sane tendenay re appears io 
Vanrana, a late eighteenth sentury Dham- 
mathat, and, in my opinion, it is particularly 
important in view of the aonservatism of the 
written law and is strong evideme of the 
existense of a well-established anatom in 
favour of a general partition on the re¬ 
marriage of the surviving parent. 

So far I have dealt only with the major 
Dhammathats, but some of tbe minor law¬ 
books also seem to me to give evideme of a 
similar austom. 

The Dhamma whiah is said to be of about 
the same date a9 ilanugye gives praatiaally 
tbe same rule as tbe Grstof these extraoted 
from Manugye above, exaept that it makes 
no referense to the speaial property whiah the 
auratha eon would get from the father on the 
death of the mother. It also, like Uanugye, 
6aystbat tbe father is to take three fourths of 
the estate, and merely leaves it to be infer¬ 
red that tbe auratha son gets the other fourth, 
It gives tbe auratha daughter on the death 
of the mother and the re-marriage of the 
father the same one fourth share of the estate 
whish she would be entitled to reseive if 
the father did not marry again, 

The Rajabala, as sited in sestion 44 of 
tbe Digest, seems to say that on the re¬ 
marriage of the mother the daughter is 
entitled to slaim one fourth of the property 
remaining over after she has reseivei the 
auratha share and the learned sotupiler of 
the Digest possibly read it in that sense, 
bat if the passage be read in sonjunstion 
with tbe sorresponding passage io sestion 45 
it appears that the property of waiih she i i 
eatitlsd to slaim one-fourth is not the wholi 
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eiUte but tbe deceased parent’s personal 
belongings, and I am inclined to think that 
that was probably the sense of the original 
authority wbish tbe writer of Manugye 
mutilated in the sorrupt passage with which 

I have dealt at length above, 

The Kunggalinga whisb, as its name implies, 
is in verse so that words sometimes have 
to yield to the exigencies of metre is repre- 
sented in tbe Digest as laying down that 
when either parent dies tbe property is 
always to be divided into four shares of 
wbiah tbe surviving parent gets three and 
the shildren one, but it seems possible that 
the translator has overlooked the word 

II auratha ” before tbe word shildren 
(" brothers and sisters") in this passage and 
that it may refer merely to the ordinary 
auratha share whiah other Dhimmathati 
also undoubtedly allow tbe auratha abild 
to take on the re-marriage of tbe surviving 
parent, 

Tbe Dhammuiara also, according to the 
English version of the Digest, gives a 
similar role, but a reference to the original 
shows that the translator bas given merely 
a short paraphrase of tbe test, wbioh is 
in verse, and bas not attempted a verbal 
translation and it seems possible that this 
authority also refers only to the ordinary 
rights of the auratha abild. 

The Oittara, whiah again is in verse, eays 
that when the chief husband dies and the 
wife lives with a lesser husband the property, 
excepting her personal property and property 
set apart for religions uses, is to be divided 
into four shares of whiah the mother 
takes three and the children (brothers and 
listers) one. 

The Kgttyo, whiah seems to reproduce tbe 
rales of the Kaingia, as to the auratha son’s 
Bhare, almost word for word (vide Kaingia 
sited in section 30 of the Digest), merely 
gives the auratha son on the re*marriage of 
his mother tbe right to the one-fourth share 
which he would already have by reason 
of the father’s death apart from the re- 
marriage of the mother, but adds that, accord* 
ing to some authorities, even that share 
should be left in the custody of the mother. 

It is true that most of these authorities 
may be interpreted as referring only to the 
■hare to whish the the auratha child would 
■learly be entitled by reason of the parent’s 
(frath, but tbe constant reference to the 
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claim as arising on tbe re-marriage of the 
surviving parent seems to me to suggest 
that tbe authors themselves were under tbe 
impression that there marriage cf tbe suryiv 
icg parent conferred a new right to partition, 
aod it can bardly be denied that tbe passages 
cited are evidence of a well-established custom 
in favour of some kind of partition on 
re-marriage. 

We now oome to the AttaianMiepa whish 

was compiled by tbe Kinwan Mingyi, shortly 

before tbe British annexation of Upper 

Burma. The learned author, who it will be 

remembered was also the compiler of the 

Digest, states tbe law as follows :— 

if after tbe death of the father the 

mother or after the death of the mother 

tbe father wishes to marry again, the auratha 

son or daughter must receive bis or her 

share if it has not already been taken. If 

there is no auratha child, then tbe whole 

of the property is to be divided equally 

between tbe surviving parent and the 

younger children. Ther, unless the shildren 

continue to live with the surviving parent 

and the step-parer.t, they have no interest 

in tbe property cf the second marriage. 

If, however, they continue to live with tbe 

lurviving parent and tbe 8tep«parent in 

the new honeehold and it is possible lo 

keep their share of tbe property separate, 

then on the death of tbe surviving parent 

they are entitled to receive their share in 

full and shall also receive three-fourths of 

tbe property which the surviving parent 

took to the eecond marriage. If, however, 

tbeir share bas not been kept separate it 

is to be regarded as property taken by 

the surviving parent to the second mar- 
riage.” 


T ,,ea that thia authority 
Itke th» r„t do,, not ,.y j„ 80 mu , 

words that the ^ auratha acquires any nev 

right to a one.fouith share on the re 

0f . ‘^ surviving parent. It say, 

JSSa ih th ,f , he a T lha haa n0 ‘ alread ) 

tTuIili V“ e f °"‘ h ahare he « ii 

to get it. This might mean that if the 

bfinnmA daughter, who has alreadj 

lo * h ® auratha't one-fourtl 

mothV 0a,OD ° - th , 8 death of th « lathe! 

or mother, respestively, has not already 

and tt»t ahare, he or Th! 

advised 8 total? 1, •* Dd wi ? 0< ,0DrS8 be 

i to take it on the re-marriage oj 
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the surviving parent. Bat it might also 
mean that, although the auratha son or 
daaghter has not already beiome entitled 
to the one-foarth share because it was 
not the father or mother, as the ease may 
be, who died, nevertheless, he or ehe shall 
be entitled to elaim that share from the 
surviving father or mother by reason of the 
re-marriage. Such a rule would, I think, 
be eminently reasonable, and might be 
regarded as being supported by the anoient 
rule given in 1 azilhal. It would do away 
with the diffiiulty arising from the omission 
pf any provision iD Attaiankheoa for the 
ease of an auartha ebild was not already 
entitled to the quarter share, That difficulty 
clearly arises if the rule in Attatankhepa be 
regarded as referring only to an auratha 
shild whose share has already vested. It 
might of course be explained away by sup¬ 
posing that the learned author regarded 
the auratha whose right to the one fourth 
share had not already vested as only poten¬ 
tially auratha and, therefore, olassed him or 
her with the younger ihildreD, or it might 
merely be due to inadvertenae, but neither 
of these explanations seems to me very 
probable, 1 have already pointed out that 
there is a tendency even in the older Dham • 
mathati towards partition on- re-marriage. 
The Yatathat raoommends it : the Vaanana 
reaognises and. approves of it; the Panim 
says in so many words that the inheritanse 
may be olaimed on the re-marriage of the 
surviving parent; a passage from Kunggalinga 
sited in section 45 of the Digest, 
seems to resogniee the shildren’s right to 
slaim half the property from the surviving 
parent at any rate in sertain ease; and when 
the Vttaiankhepa itself 9ays that if there is 
no auratha, the rest of the ehildren are 
entitled to half the estate, I do not think 
that we shall be doing aDy violence to its 
meaning if we suppose that when it says 
that the auratha has not already reoeived 
the one-fourth share, he or she shall reieive 
it on the re marriage of the surviving 
parent, it means that the auratha as suab, 
whether already entitled or not to reaeive 
the one fourth share, shall reaeive that 
share on the re-marriage of the surviving 
parent. One exaeption to the rule that 
ehildren inherit only on the death of both 
parents is olearly established by the recogni¬ 
tion of the rights of th9 auratha son or 
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daughter on the death of the father o r 
mother. Thera are alear indiaations of the 
recognition of two other exaeption 9 , namely, 
the right of the auratha, whether is not 
entitled to the benehtof the ordinary auratha 
share, to take a one fourth share on the 
re-marriage of the surviving parent, and 
th9 right of the ohildren generally to parti¬ 
tion on the re marriage of the surviving 
parent. So far as this aase goes, we are not 
concerned with the latter of these exaeptions 
exaept in so far as indiaations of its recogni¬ 
tion add to the probability of the recognition 
or the second, and the aase-law up to present 
is against its recognition. 

The question to bs deiided in the present 
case ie, whether or not the auratha’i right to 
partition on the re-marriage of the surviving 
parent aan be regarded as having been 
established. So far as the Dhammathati are 
eonaerned, I am of opinion that it aan, and it 
remains to be seen whether that opinion is 
borne ont by the aase-law on the subjeot. 

In Ala On v. So Shwe 0 (1) the passage oited 
above from Vannani was (considered and it 
was said that, although without the consent 
of the surviving parent the younger children 
aannot obtain their shares, yet the surviving 
parent may, if so minded, partition the 
inheritance retaining hie or her share, and as 
to the part so retained it is at his or her 
absolute disposal. In that aase the father 
had died and the mother had not re¬ 
married, 

In Maung Maingv.ThaKa Do (2) the passage 
from Vannana and Attasanhhepd, referred to 
above were eonsidered and it .was taken as 
settled law that if the widow ro-marries she 
is to take her half share of the joint property, 
and the ohildren by tha former marriage are 
to divide the other half, the share of the 
auratha child being one fourth of the wh.ole. 

In Mau,ng Seik Kaung v. Po Ngein (3) the el- 
destborn shild, a son, claimed one fourth of the 
estate from his father, the mother having died 
and the father married again, and the learned 
Jodgea said: ‘‘We do not think it open to 
reasonable donbt that when the father does 
marry again, the eldest son, especially if he 
be the eldest ehild, aan olaim a one-fonrth, 
share of the general joint estate of the parents.” 
They went on to say that this is in aesordanie 

‘(1) S.J. L. B. 378. 

(2) P. J. L. B. 65. 

13) l L. B. R, 23. „ , 
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with paragraph 2 of section 2, Book X of 
Manugge, which, as I have said above, I eon- 
aider open to doubt, bat, however that may 
be, the ease is on all fonrg with the present 
me, and, if it ie good law, is eaffisient for the 
desision of this case. 

The Fall Bemih case of Ma Thin v. Ma Wa 
Yon !4) was the converse oase where an ODly 
daughter eoed her mother on her re-marriage 
after the father’s death for a one fonrth share 
of the parents’ joint eetate, and it was held 
that she was entitled to get it, one of the 
learned Judges, after aonsideriDg the anthor- 
itiee, saying: ‘As a matter of fast partition 
of properly is generally effested on a seoond 
marriage and the principle appears to be that 
•a single child gets ooe-fonrth of the joint 

?. te, . 4 S' 3 mo,her * eUin K three-foarths ; 
while if there are a number of children the 
•mo her takes half and the other children 
half between them. I may note that it is 

S®‘i l *| t ,be Judge meant by 

other chiidren, and that I 'know of no 

••"c ? 8 Dharnn } athai ‘ for the Proposi- 
tion that if there is only one child its share is 
only one fonrth. 

'• f TO (5) it n. ..id lb.t 
A," 1 * f 1 ™* “>• d. ogbt ,r the 

r gb ; l ® oue-foorth do not authorise 

t f ° n , r ‘ h fromher “other, at 

-least whbnier mother has not married again. 

ibat is, of course, correct. 

In Mi The 0 v. Mi . ,, 

■whieh aroie i„ tb „ .Z _ rh « 

i 4L V° the de ® l8, oo of tfce Pill 

?r<4? th,s °«* “ *■ «*. r l wl 

J&s i"."-' s “" 

,b8 f *' bw *« ««Im 


to at least one-half of the property, and that 
the son was entitled to one-foarth on the 
father’s second marriage. 

The effect of the case-law would, therefore, 
seem to be that it is settled that on the death 
of the mother and the re-marriage of the 
father, the aurothi son is entitled to get from 
the father one-fonrth of the estate, this 
view may originally have b?eu based on what 
is a doubtful test in Manugye, but it is reason¬ 
able and is in aosordanca with the tendency 
in the Dhammathati towards exceptions to the 
rale that children do not inherit nntil the 
death of both parents. 

I hold, therefore, that the lower Oonrt3 were 
right in finding that Tun Shein is entitled 
as against bis father to one-fourth of the 
property jointly acquired by his father Shwe 
Twetandhie mother Mi Ngs during their 
marriage. 

No other point was argued in the appeal 
and on the facts the two lower Oonrta have 
come to oonourreut findings, 

The appeal is diemiceed with soils. 


w. c. A. 


Appeal dimmed. 


ALLAHABAD HIGH COURT. 
Execution Fi*st Appro, No. 84 Of 1921. 
April 3, 1922. 

Prtient Mr. Justice Walsh and 
Mr. Justice Ryves. 

Lola BIRJ LAL and othibi_ 

DlOhtg HOLDIRS—-ApPILLANTI 
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veriut 

Lola DAMQDAR DAS-Ob/rojor— 
Ricpomvr. 

Civil Procedure Code (Ad V of 1903) . utl 
• Restitution, application lor - Execution proceedings 
‘-— Party, meaning of—Limitation Act (IXof 1903 ) 
“ l, irt 163 -■!. i.l .rrrMi"# m3J ' 

.-susis *• w 

1 «»d.r th. Cod. .Ithoajh- it i. i. ,h, 

“ rtsi sr.Sr 

b V P a / tyt ° the deoreo The word vSl 

•2:°°* " fmju the tp.«i“ 

nf A ." api :! ioati ° n to l restitution under section, Ui 

moamug than the words "to oxooutb" 
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of hte Act and should be interpreted as equivalent 
to ‘to gi ve f ull effect to.” [p. 548, col. 2 ] 

Execntion first appeal against a decree 
of the Subordinate Judge, Bareilly, dated tbe 
16th November 1920. 

Dr. K. N. K'itju, for the Appellants. 

Mr. B. E. O'C'mor, for the Respondent. 

JUDGMENT. 

Wilsh, J.—This appeal raises two points. 

It wa9 an application in the Court below 
against a person who had beaome a transferee 
of a deiree whieb was inbseqaently set 
aside in the Privy Oonnoil in favour of the 
present appellants. The transferee was not 
a party to the proceeding in the Privy 
Council, but under the decree which tbe 
Privy Council set aside and of wbioh be had 
become the transferee, he obtained possession 
of certain property and was, therefore, in the 
enjoyment of mesne profits in respect of it. 
The application to the Court below which 
was in substance a proceeding under section 
141, but which adopted all tbe forms 
applicable to execntion proceedings, asked 
that the respondent should aacoont fer mesne 
profits during the time which he had been 
unlawfully in possession under a deiree 
wbioh had been set aside. The application 
was dismissed by the Court below on the 
ground that it was time-barred by Article 
181 of the Limitation Act, and, secondly, on 
the ground that the respondent was not a 
party to tbe decree wbioh gave rise to the 
application. A further point was raised 
under Order II, rule 2 of the Code of Civil 
Procedure which obviously bae no substance. 
The case has been extremely well argued on 
both sides before us and a great number of 
authorities have been cited on tbis vexed 
question. It is not desirable to add more 
than one is obliged to tbe tangle which 
appears to exist with regard to the method 
of reconciling proceedings under section 141 
with other provisions of the law. It so 
happens that in the case before us the point 
whittles itself down to a comparatively 
narrow compass. We agree with the 
decision of this Court in the case of Jiwa Ram 
v . Nand Ram (1) that proceedings under 
section 144 of the Code are not execution 
proceedings, although they are, of course, in 
the nature of proceedings in execution to 
enforce either directly or indirectly the final 
decree. We do Dot agree with the lower 

m led, Ca«. 144| 20 A- L. J. 226. 


Appellate Court that it is necessary that a 
party to an application under section 144 
should have been a party to the decree. 
Section 144 is very wide in its terms. It 
includes matters which an Execution Court 
or an Appellate Court could not ordinarily 
deal with, and the word "party” is not used 
in that section in the sense party to the 
suit”, which the expression ordinarily found 
in other parts of tbe Code dealing with 
execution matters but must mean, party to 
tbe application.” It eo happens that in tbit 
particular case the matters arising oat of 
the final decree of the Privy Council have 
been already on more than two occasions 
before this Court, although not always as 
between the identical parties now before us. 
We have decided to follow tbe view taken by 
this Court in tbe same or cognate matters 
arising out of this Privy Council decree. 
That is to Bay, firstly, this Court has already 
held that Damodar Das, although not a party 
to the Privy Council decree, was bound to 
give up possession and that an application 
under section 141 was properly made against 
him. We agree. That disposes of the 
second point decided in hie favour by the 
lower Court. Mr. JusticeStcart in a previous 
matter which came before him by way of 
first appeal in May of lastyear [the case le 
Madhutudan Du v. Bin Lai (2) J held that 
tbe application was one justified by the provi¬ 
sions of section 144, and inasmuch a 9 its only 
authority was derived from the final1 decree 
of the Privy Council, it came within the 
expression used in Article 183 of the limita¬ 
tion Act, ae being an application to enforce 
an order of His Majesty in Council. The 
words which we have just quoted are clearly 
capable of being read so as to aover.an 
application of this kind which is m ‘^stance 
to enforces decree of the Privy Oo™£ 
which restored the parties to tbe position 
they were in before the High Court inter- 
fared. We think the only h«^\ «ourseto 
take, whatever academic view ° ne 
take ae a matter of construction in th 
interpretation of these somewhat difficult 

Sin Lai (*>. The J .o 

and the ease reitored to tbe m 

deal with on the merit.. The app.ll.nt. will 

(2) Gl Ind.C&s. 800. 
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have the costs of fch.'a appeal. Costs in the 
Ooart below will abide the remit. 

Rives, J.—I agree generally. The fasts 
oat of wbioh this sase arises are as follows. 
Some persons saed the appellants for pos- 
session of land. They saoseeded partially in 
the Trial Oonrt bnt on appeal in this Coart, 
succeeded entirely. Thereapon they exesated 
tbeir decree and got possession of the land 
and then they transferred a part of the 
desree to the respondent and pat him in pos. 
session of a corresponding portion of the land, 
lhereafter, the appellants appealed to His 
Majesty ,n Goans,' 1. The respondent wa, 

9th Zv l PartF S. tbat appea1 ’ 0n «>• 
pissed ad - 4 th8 Privy Conn8il 

coZ\^7 e *ZZ Dg the de8reeof this 

Coort and d.smiseei the enits. It went on 
to d.re. that the parties should bear their 

annsl r 8 ' °r 8th ° f Mareh lyl * the 
appellants appl.ed to the Subordinate Judge 

of whi'S T ?? t,tat !° D 01 po,8889 ' 0n of the land 
of wh .h they had been deprived They 

™"<8 to th. S.bori° n .'t“ lb j"d!, PPl, “ ti “,'" 

STU TZ Z !” 

%5SLt£2r ™ fiUd 

Period daring wbi.1. H, ,n th » 

‘•Pi ont ! n ‘ * h8 “PPeHonta had bean 

Tie lower Oonrt 8 '°° . °! Ib ‘ . P^rty. 

tiroo ground.. Firstly’Vhat * t W,1 “ t i° n 

ius».aaiy::rs 

■pplieation for 

■ t 3 )®W.Ca..V7 l87A , w . 13ii h/ J 


tion in exesntion of a desree, and, therefore> 
Article 182 did not apply. It also held that 
Artiele 183 was not applicable, beoanse it 
was not an application to enforae *» term# 
the deoree of the Privy Coansil. It, there, 
fore, held that the only other Article posseible 
was Article 181 and that under that Article 
the application was barred by time. It also 
held that, inasmuch as the respondents 
were no party to the appeal in the Privy 
Connoil, they were not bound by that deoree 
Thirdly, it applied Order 11, rale 2 as 
barring the application. On this ground 
also it dismissed the application. On appeal 
before ns all three points have been attacked. 
The third point has not been pressed. On 
the second point, I think, it is snfficient to 
say that in previous proceedings for re¬ 
stitution and costs in this very litigation 

oreo and in connec- 
tion with the same property, it has been 
finally held by this Court that the respond, 
ants though no party to the appeal are 
bound by the decree. They, therefore, in 
my opinion cannot raise that objection 

X lr Vffi° D „ the fi T ?V PoiDt 1 feeI «°™der. 

able d.ffi.nliy. It has now been held by 
this Court id the case of Ji wa Ram v. 
Nani Ram ( 1 ) that an application under 
section 141 of the Code is not a proceeding 
m execution under the Code of Civil 
Procedure. It is unnecessary, I think, to 
refer to any other rulings of other Oonrts 
I he question, however, remains as to whether, 
assuming that it is not an application for 
execution, what is the Article of Limitation 
which would apply. It has been held in 
the cases of Ram Singh v. Sham Par,had 

SjV; u{ UPa A ' t A d ?' t V ‘ Mahanta Balhhadra 
Das (5) and A,ha Btbi v. Nuraddin (6) f rom 

f”“ a t . hat “PPl'Mtions under section In 

come within the pnrview of Article 181 of 

the Limitation Act. On the other hand, the 

? “£ #y iD case of Ham iialU 

lanil ' (?)> and th8 Madras High 

MathanV) \ ,&Se ?! ina « (llai Ammal v, 
Hathan (8), have held tbat applications 


E ‘ 1918 ‘- 38 P-W. B 

(6J 47 Ind. Gaa. 47) 3 P. L. J. 807. 
ag (0J 30 Ind. Cos. 080, 8 Bur. L. T. 105, 8 L. B. B 

jj, 03 lad. Cue. 233, 45 B. 1187; 23 Bom. L. B. 
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under section 144 fall within Article 192 
of the Limitation Act. I may piint out 
that all these eases refer to applications 
under section 144 from deireej of the 
High Ooart and that, therefore, Article 1:3 
was not and oculd not have been oonsiderod. 
It has been argued that in the aase already 
mentioned Damolar Dai v. Bir/ Lai (d)J 
this Court has really decided the matter 
and held that an application of this kind 
is really a proceeding in execution. In 
my opinion, however, in order to appreciate 
that decision it is necessary to examine 
what were the actual facts before the 
Court. There an attempt had been made 
to execute the decree of the Privy Council 
in the Court of the Subordinate Judge on 


the basis of a eopy of their printed lodg¬ 
ment only, and without having adopted the 
procedure laid down in Order XLV, rule 15. 
This Court held that Order XLV, rule 15 
provides that whosoever desires to obtain 
execution of any order of His Majesty in 
Couocil must 6rst apply under that parti- 
sular order before they can prooeed further 
and it goes on to say that the word 
"exeoution” in that Order is intended to 
•over execution of any kind because, ns 
they point out, that, but for the presence of 
Order XLV, rule 15, there would be nothing 
to show what steps shoold be taken to 
execute a decree or to give effect to a 
decree of His Majesty in Ciuneil. 

In my opinion that oaie takes us no 
further. Lbe only case to which we have 
been referred in which a Privy Council 
decreo has been the subjsot of decision, is 
Execution First Appeal No. 93 of '920, 
decided by a Stogie Judge of this Court 
on the 7th of May 1921, which has been 
reported as Madhui'-dan Dai v. Sir; Lai (->. 
There, although it appears from the report 
that Damodar Das was a party, he is not 
the same individual as is the respondent 
here That ca=e is not in any way nt 
judicata, but it is a decision among other 
parties to the same litigation and gives 
effeot to the same decree of the Privy 
Connell. It was an application to recover 
aertain costs, and although the order o 
the Privy Council as to costs was that 
here ibonld be no order as to costs, this 
bad the effect of reversing the order of 
the High Court wbioh had given the re- 

ippuiieQt io that iaje toil* vrliuh ^ *»a- 


recovered. Mr. Jnstice Stuart held that 
the only authority for the rscovery of costs 
which Birj Lai paid to Mutammat Indar 
Knar was the order of His Majeity in 
Council. He held, therefore, that although 
that application was nnder section 144 of 
the Code, nevertheless the period of limi¬ 
tation anolioablo was that provided by 
Article 183 The language of Article 183 is 
different to that of Article 182. Article 182 
provides for “the execution” of a dsoree or 
order of aDy Civil Court. Article 183 is to 

enforce” a judgment, decree or order. 

of His Majesty in Council. It seems to 
me that the words ' to enfores” there are 
wider in meaning than the words to 
execute" in Article 182 and^ should be 
interpreted as equivalent to "to give full 
effsst to” which is synonymous with to 
enforce.” In my opinion, therefore, the 
order of Mr. Justice Stuart «as right and 
we should follow it. I would, therefoie, 
allow the appeal. 

Br Tax Court. —The order of the Court 
is that the appeal must be allowed and 
the cas 9 restored to the lower Court to 
deal with on the merits. The appellants 
will have the sosts of this appeal. Costs 
iD the Court belo v will abide the result, 

, P Appeal allowed. 


LOWER BURMA CHIEF COURT, 
ivi l Miscellaneous Application Nos. 29 
AND 30 CF 1921. 

November 28, 1921. 

’Kit: —Mr. Justice Robinson. Chief Judge, 
and Mr. Justice Maung Kid. 

Mbs. KIRKWOOD aliai M& THEIN 

AND ANOTHER— APPELLANTS 
tenui 

1 AUNG SIN AND ANOTHIR-RE5POFDSNT0. 

'nilPrccedu e CjJc (Act 1 of 1£03J, O. XU ,r- 

1 .\ by Ad XiT/ ,/ 

c,j Council —oVc uri'y—Time /or apply,ng to -Mny. 

urc of tecnritijo 

icily Ac. XXVIof 1923 aa applicant for Uv| 




INDIAN OASES. 


Vol. LXV1] 

MRS. KIRKWOOD V. MiOXG IIN, 

to appeal to Hia Mejesty in Council may move the 
High Court to permit security to be famished in some 
other form than in cush or in Government Pro¬ 
missory-Notes, it is essential that the i ourt should 
he so moved before or at the time of the hearing 
of the application for leave to appeal, and if no such 
order is obtained at the dale of the grant of the 
certificate, security must bo furnished in cash or 
in Government securities within the period nllnwvd 
by rnlo 7 of Order XoV. [p. 550, cl. i. j 

Mr. Biginbotham, for the Appellants. 

Mr. Hav (with him Mr. Thstn Maung), for 
the Reipondente, 

JUDGMENT.—The decree oftheAppil- 
late Oonrt in this ease was granted on the lSih 
of April 1921, On the 13tb of July, 19/1, 
an application for leave to appeal to Hie 
Majesty in Oonncil was filed and cams on for 
hearing on the 3th of August 1921, when an 
order waa passed that the eertifieate mast be 
granted, 

Owing to a recent ruling of their Lordships 
of the Privy Oounsil in respeot of the oontente 
ofmih certificates in certain ease?, it was 
eriered that the draft sertifioate ehoald be 
eabmitted for approval before being submitted 
for signature. This was done, and the draft 
•ertifiiate was approved on the 18th of 
August, 1921. 

The usual notise to the appellants to 
furnish eeourity within the time allowed by 
Order XLV, rale 7, of the Civil Procedure 
Code, was issued on the 18th of August 1921 
aud at the aime time a copy of the cartifiaate 
bearing date the 18th of August 1921, 

was furnished to Counsel for the appal-' 
laots. 

On the 21st of September 1921, an 
application was filed by the appellants setting 
oat that by an order, dated the 8th of 
Augnat 1921, this Court was pleaeed to 
order the issue of the sertifioate for leave 
to appeal. Petitioners prayed that one Ma 
Aye was willipg to stand surety ou the 
security of her paddy lands, the valne of 
whuhiia net oat. A draft mortgage bond 
was filed, and it was prayed that her security 
might be accepted, It farther prayed that 
in sase the time for famishing eesarity fell 
short of the period allowed, an extension 
of time may be granted, and that Ma Aye’s 
Attorney may be allowed to exesnte the 

mortgage-bond. 

On the 28th of Oitober 1921 a farther 
applisation was filed, in whiob it was set 
oat that petitioners’ attention had besu 
drawn to the amendment of Order A.LV, 
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rule 7, iDtrodnsed by Aat XXVI of 1920, and 
they prayed to be allowed to file an affidavit 
in support of their previous application. The 
alfiinvit was intended to show that an order 
should be made as prayed on the gronnd of 
spe.ial hardship, 

A preliminary objection has been t.ken 
that the applications are barred by time, 
that the time for furnishing eeourity has 
already elapsed, the leave to appeal san, 
therefore, not be granted, and that the certifi- 
sate must be sanoelled. 

We have beard Counsel as to this pre* 
limioary objeotiou and have reserved son* 
sideration of the merits of the applications 
until the objestion has been desided. 

It may be sonseded that the prosedure 
adopted by the petitioners was in accordance 
with the rules of this Court prior to the 
passing of Ast XXVI of 1920. By that Aot 
several important sbaoges were made in 
rale 7 of Order ALV. The priod within whuh 
the applicant was to furnish seonrity was 
altered from six months to three months from 
the date of the desree, the Oonrt being 
granted a dissretion to extend the period 
of three months np to a further period of 
sixty _ days. No shange was made i n the 
provision that security might be furnished 
within six weeks from the date of the grant 
of tbe aortifiaate. 

A farther amendment was made in sub- 
olause (a) by msertng tbe words “in sash 
or in ^ Government securities’’ after the 
word _ security.” The result of this amend, 
ment is, that appheaqte are bonnd to fqrniab 
seinrity in cash or in Government securities 
but a proviso is farther inserted allowing the 
Court to permit, on tbe ground of : apecial 
hardship some other form of eesarity to 
be furnished, The result of these changes 

is, that one of .he two alternative periods 
within whuh security most be furnished i. 
altered, and farther that the security must 
be famished ,n cash or in Government 
■emitter, onlesai a epeoial order is dbtained 
from tbe Court to tbe contrary in j 
anas with tbe provisions of aM0 ^* 
that has been inserted th «, Proviso 

Security has not been furniehed within 
three montbe from the date of th. j 101 
NO appliaaliop fo r aop e.,™!oo‘o '^ 
period was made and the annliJi. l 
therefore, to chow that he has* f! ' U 
epiorit, withip ,i, „, eka ,„ w h , h ,' 
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tbe grant of the certificate. It is equally 
•lear that be has not doDe so, bat it is 
urged that be prooeeded strictly in accord¬ 
ance with the rales of this Court and 
that, therefore, his application should be 
granted. 

We have been referred to reeent rules 
which have been published by this Coart 
only a short time ago. They were drawn 
up before tbe amending Act was passed 
and may have to be amended, but they 
do not govern the applisations before as 
which were made before they came into 
forae. The previously existing rules were 
abrogated by the amendment of the Act 
with reference to which they were passed. 

Tbe proviso tc sub-rule (1) of rule 7, 
lays down that, "The Court at the time 
of granting the certificate may, after hear* 
ing any opposite party who appears, order, 
on the ground of special hardship, that 
some other form of security may be 
furnished: Provided further, that no adjourn¬ 
ment shall be granted to an opposite party to 
contest the nature of such security." 

The whole of the amendments made by 
this Act were clearly intended to oombat 
delays in the matter of appeals to His 
Majesty in Council, aud special provision 
is made that, as an ordinary rule, the security 
to be furnished shall be furnished in cash or 
in Government securities, and while the 
proviso allows some other form of security, 
it provides against aoy delay by reason of 
such permission being given by requiring that 
the order for such other form of security 
must be passed at the time the certificate 
is granted. By this means the period of 
six weeks from tbe date of tbe grant of 
the certificate within which security must 
be furnished is not extended. While, 
therefore, it was open to the applicant to 
move the Court to permit security in any 
other form to be granted, it is essential the 
Court should be so moved before or at the 
time of the hearing of the application 
for leave to appeal when a certificate would 
be granted. If no such order is obtained 
at the date of the grant of the certificate, 
security must be furnished in cash or in 
Government securities within the period 
allowed by rule 7 as amended. 

Security has not been furnished and we 
most, therefore, allow the objection, with 
the result that leave to appeal will not be 


granted and the certificate must he treated aa 
cancelled. 

Tbe applications are, therefore, dismissed 
with costs. Advocates’ fees five geld 
t nohurs, 

w. c. A. Application ditmiued. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 31 ov 1921. 

January cO, 1922. 

Fresent:— Mr. Justice Stuart. 

MUSTAJAB KHAN andotbir9— 

DEPENDANTS-APPELLANT* 

vertu, 

Thakur Sri LAKSHMI NARAIN alia, 
BADRI NARAIN MAHARAJ BIRAJMAN, 

through Mutammat KUNJI KOER, AHD 

OTHERS— PlaINTIPPS—RESPONDENTS. 

0. P. Land Revenue Act (III o/190lj,s 107— 
Question of proprietary title—Appeal to District Judge 
- Partition—Temple , property—Managers, whether 
can claim partition. 

Where in a suit for partition in a Revenue Court 
objectors admit the proprietary title of the appli¬ 
cant but deny his right to demand a partition, a 
question of proprietary title is raised and against the 
decision in such a case an appeal lies to the District 

In the case of property dedicated to an idol 
the managers of the temple having to manage 
the landed property in the interests of the temple, 
have an inherent right to claim a partition under 
the law, being the managers of the recorded co 
eharer. # . . 

Second appeal against a decision ot 
tbe District Judge, Meerut, dated tbe 28th 
July 1920. 

Dr. S. N. Sen , for the Appellants. 

Mr. S. N, Gupta, for the Respundents. 

JUDGMENT.—The factcare as follows:— 

A certain lady dedicated a share in a village 

to the god described as Sri Thakur Lachmi 
Narain whose temple was io the village, and 
by the deed of dedication appointed certain 
managers of the temple. These managers, 
aning in the name of tbe god, applied for 
partition in the Revenue Court under section 
107 of the Land Revenue Act. The god is 
a recorded co sharer. Other co-sharer* took 
the objection that tbe managers in Qae» {1 ° n 
were rot authorised under the deed of endow- 
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ment to apply for partition. They did not PRIVY COUNCIL) 

•onteat the faat that the god was a resorded AppiiL fsom the Patbi Hiob Oo(J8T. 

•o sharer, nor did they aontest the feat that Joly 1, 1921, 

the plaintiffs were the managers of the Pretent Viscount Cave, Lord Shaw and 


temple. The Assistant Collestor allowed this 
objeation and dismissed the application. An 
appeal was taken to the Distriat Judge on 
the ground that the question was one of 
proprietary title. He decided that the ques- 
tion was one of proprietary title, and further 
decided that as the god was a resorded co- 
sharer, the managers of the temple had an 
inherent right to put the law in motion on 
behalf of the recorded co sharer whom they 
represented, apart from any reaital in the 
deed of trust. He acaordingly allowed the 
appeal. In second appeal it is contended 
that no appeal lay to the District Judge and 
that his order cannot be supported on the 
merits. It is true that in this case the 
objectors did not assert that the god had no 
right to apply for a partition. They asserted 
only that his managers could not represent 
him in the matter. It was decided in the 
case of Abu Muhammad Khan v. Kanit Flu a 
(1\ that where the objectors admit the pro. 
prietary title of the applicant but deny the 
right to demand a partition, a qusstion of 
proprietary title was raised. I do not con. 
eider that it is straining the meaning of the 
words to hold that the objectors here raised 
a question of proprietary right. An appeal, 
therefore, lay to the District Jodgs. Oo the 
merits, his view was clearly oorrect. The 
managers of the temple having to manage 
the landed property in the interests of the 
temple, have an inherent right to claim a 
partition under the law, being the managers 
of the recorded co-sharer. I dismiss this 
appeal with costs. 

J.p. 


Mr. Ameer Ali. 

DDLH1N LACHH4NBATI KUMR1 

1HD 0THCB8—AfPILLIKTS 
' tersui 

BODHNATH TIWART (since deceased) 

4CD 0THEB3 — RESPONDENTS. 

Merger — Mukarrari lease— Patni lease—Both lo 
dijferent members of same family— Intention. 

Merger is not a thing which occurs ipso jure 
upon the acquisition of what, for the sake of a 
just generalisation, may be called the superior with 
the inferior right. There maybe many reasons— 
conveyancing reasons, reasons arising out of the 
object of the acquisition of the one right being 
merely for a temporary purpose, family reasons 
and others—in the course of whioh the expediency 

of avoiding the coalesoence of interest and pre- 
serving the separation of title may ba apparent. 
In short, the question to be settled in the applica¬ 
tion of the doctrine of merger is, was such a coales¬ 
cence of right meant to be accomplished as to extin¬ 
guish that separation of title whioh the reoords 
contain 9 [p fi53, col >.] 

Where a mukarrari lease is granted in favour of 
certain members of a joint Hindu family, aud later 
on a patni lease is granted of the same lands in 
favour of certain other members of tho same 
family and upon the documents and accounts it is 
plain that the two are kept alive there is no merirer 
iP. 66», col. 2 ] . ’ 

Aopeil from a judgnent and dearee of the 
High Court dated 27th Jane 1915, affirming a 
dearee of tbs Subordinate Jadge, Bhagtlpur. 

Mr. De Qiuyt’ier , K. 0., and Mr. Dube 
for the Appellants. ' 

Mr. Kenworthy Brown, for the Rsipond. 
ents. 

JUDGMENT. 


Appeal diemitted. 

(I) 28 A 185, 2 A. L. J. 852; A. W. N. (1905) 240. 



Lobd Shaw.—T his is an appeal against a 
dearee of the High Court of Judicature at 
Patna, dated June 27,1916, affirming a dearee 
of the Subordinate Judge of Bbagalpur dated 
Anguet 20,1912. 

The purpose of the suit waa for a decla¬ 
ration of the plaintiffs' title to a paint taluk 
•ailed Isratn Kalan. in the; Distriat of 
Bhagalpnr, and for khae poeaeasion of 
certain lands which are in the hande of 
he defendants. The defendant, reiiet 
this alaim on the ground that they are 
the holder, of a mukarrari. lease of a so n . 
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sder able portion of tbe pctni jailed Jadna 
patti. 

There were maDy issues in tbe case, each 
party attackirg tbe title of tbe other. Inter 
alia, a strorgly contested issne was whether 
tbe mukarrari lease set op by tbe defendants 
was gsDoine. After a very fall trial there 
is a concurrent finding by both Courts that 
it was. 

The ease was ably argued hefore the 
Board, aDd tbe point of eontention may be 
said to have been that which wai contained 
in the eighth issae tried before tbe Subor- 
dinate Judge. That issue was in these terms: 
"Was tbe said mukarrari interest merged 
in the potni interest of tbe defendants’ 
first party and thereby extinguished ?” If 
this merger took plaae, the defense fails. If 
it did not take plase, tbe defense succeeds. 

Rednsed to tbe simplest elements, aid 
confined to those wbiob bear upon tbe 
ie6ues so determined, the feats msy be 
stated thus: One Mathura Nath Ghosh 
was proprietor of tbe Manza holding under 
LBkhiraj title prior to 1846. On June 14 
of that year, be granted a mukarrari lease 
respecting Jadua patti in favour of Dbir 
Natb Tiwari ard Loke Nath Tiwari, tbe 
predeaeEsors of tbe Tiwari defendants, 
at a rental of R§, 66-11-3. There san be 
no doubt that this was an agrisu.tnral 
lease binding the lessees "to suliivate tbe 
said land to your fatiefaation.’’ Under tbis 
agrioultural lease the lessees would, accord- 
in4 to prastiee, either farm tbe lands them- 
Belver, or let them to other eoliivatcre, 
drawing rents tberefor. Durirg their 
possession tbe value of tbe lands thus let in 
mukarrari appears to have greatly risen. 

Ten years later—namely, od August 31, 
1856, tbe owner of the Macza, Matbuia 
Nath' Ghosb, already mentioned, granted 
a pain* leaee cf the whole Macza id favour 
of two persons, Tej NaiajaD Tiwari and 
Kalit Nath Tiwari. More than two years 
afterwardp, Tej Narayan Tiwari sold bis 
half share of tbe paint to Kalit. Tbe exeat 
d ? te of this transaction was December 19, 

1858. 

Tbe question whether these transactions 
Were fundamentally joint family traneae- 
lions and should be so treated lor the pur- 
pose of the application of tbe dootrino of 
merger, is a question which will be after¬ 
wards referred to; but, in the meantime, it 


msy be noted that eg facie cf tbsse two - 
trarsaciiccF, tbe potni lease and tbe 
muhomri here, they are granted by tbe 
same grartrr to gtBttees who are different 
persons. But fer tbe introduction of this 
question of the joint family, the point cf 
merger scold net, in fact, arise, as there is 
no identity cf person between tbe mukar - 
randan and the potnidan. Tbis applies 
clearly l to August 1856 wben tbe pctni 
lease was granted, but it also further 
applies to December 1858 when Tej Tiwari 
sold his half-share to Kalit Tiwari, be¬ 
came Kelit. although thereafter bolding 
tbe patni tn blcc, was not himself a mukar- 
raridarot Jadua pctni. 

Accepting for the moment, however, as 
relevant, tbe fast that Kalit Tiwari, tbe 
pntmdar, was of (be same joint family as 
Dbir Tiwari ard Lrke Tiwari, tbe mukar - 
ridan under tbe 1646 deed, aDd accepting 
also ob relevoDt, for tbe moment, that wben 
a joint ftmily interest can be pcatnlated, 
tbe doctrine of merger should be applied to 
it, their Lordships note that much authority 
was cited to tbe Beard bb it bad been to 
the Courts below, on tbe proposition 
broadly maintained that, prior to the 
Transfer of Property Ait, there wai no 
law of merger iD the rrofuisil. Tbe various 
poiDtp of this argument, including tbe 
questicn whether tbe caee law applicable 
to the situation cf mortgagor and mortgagee, 
could be applied by accurate analogy to 
the ises cf mulatratidor and pofnidar— 
tbeee varioos pomts need not to entered upon 
at lergth in tie prefect cafe, in view 
of tbe clear opinion which tbe Beard has 
fctmed and wbiob will be preeeDtly stated as 
to tbe true rar ge cf the doctrine of merger 
itielf. It may, however, be mentioned 
incidentally that towards tbe olose of tbe 
series of dteisiersreferred to, there ocsors 
tbe case of Birerdra Ni-th Dutt v. flan 
Mohan Qhoie (1) »Dd in tbe judgment of tbe 
Court, cODBistiDg of Fletcher and Cbatterjee, 
JJ„ of whom tbe latter delivered the judg¬ 
ment, there ii a valuable review of tbe series 
of decisions upon this branch of Indian 

law. , 

Before leavirg tbe list of Indian cases 
referred to, it may, however, also be ob- 


(1) 22 1ml, Cae- 986; 18C..W, N. 800. 
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iaee by the later half of them, whioh were 
rnled by the provisions of the Transfer of 
Property Ait. This oase is not so ruled, bat 
depends upon general law. > 

But, if the doiriDe of merger is appealed 
to, that doitrine may be taken as it stands. 
Merger is not a tbirg whiih oaiors ipio 
jure upon the acquisition of what, for the 
sake of a just generalisation, may be tailed 
the superior with the inferior right. There 
mBy be many reasons—conveyancing reasons, 
reasons arising out of the object of the 
aiquisition of the one right being merely 
for a temporary purpose, family reason* and 
others—in the sourse of whioh the expediency 
of avoiding the coalescence of interest 
and preserving the separation of title may 
be apparent. In abort, the question to 
be settled in the application of the doctrine 
is, was each a aoalesience of right meant 
to he acaompliehed as to extirguish that 
separation of title which the records oontain P 
This is in accord with settled law, of 
which two recent instances may be given 
—namely, Capital and Countie i Bank v. 
Rhodtt (‘2), and especially the jadgment of 
Parwell, J , in Ingle v. Jenhim (3). 

The doctrine of merger being thus applied 
to the present case, it ie found, on an exa¬ 
mination of the circumstances, that they 
show with great clearness that, instead of 
the mukarrari lease having been extin* 
gnisbed by merger, it was, on the contrary, 
kept op, as npon the one band the source 
of right to the cultivators proceeding from 
the mukarridan, and upon the other, the 
separate grant of subsisting right to the 
mukarridan by their lease in respect of 
which the payment into the patni exchequer 
of the speci6c Rs. 66, specified in the 
muturrar* lease, continued to be made, 
The argument of Mr. Kenworlby Brown 
npon the documents made this clear. It is 
not, however, necessary to enter npon the 
details thereof, for both the Courts in 
India, after fnll investigation, are satisfied in 
that jjarticnlar point. Had there been a true 
merger in fact, and in intention, the whole 
of inch transactions would, in all probabi* 


(2) ('003) 1 Oh. 651: 72 L. J. Ch. 386, 83 L. T.265, 
61 B. 470, 10 T. I,. R 280. 

(8) (1000) 2 Oh. 3)8, 69 L. J. Ch. 0,8,8j L, T. 
166ft48 W. B. 684, 


particular no more would have been beard 

of the mukarrari rent. 

This raises the last question in the case, 
and it is one of importance. It was etroDg- 
ly argued by the appellants’ Counsel that 
it was sufficient for his purpose to show 
that mukarraridan aDd potnidm were of 
the same joint family, and that the differ¬ 
ence of name of the one set of persons from 
the other person was of no account. 

Their Lordships are not of this opinion. 
The difference of name, it is not going too 
far to eay, may be at least an element, and 
an important element, in the question whe¬ 
ther merger was ever truly intended, There 
may, under the law of England, be complete 
fundamental identity of right between the 
holder under one title, and the holder 
nDder another, bnt a convenient method of 
indicating intention on the subject is to 
create, for the purpose of keeping np the 
separation of title, a trust by which merger 
in the legal seme is clearly avoided. In 
short, although the asms person is Iruly 
and comprehensively the owner of all the 
rights whioh might have coalesced, the cub* 
ctacce of separation is preserved by the.form 
of title not having been allowed to merge into 
the one name. 

To apply this doctrine to the Indian joiot 
family, when a joint family interest might 
be said to cover rights acquired to property 
by several individuals belonging to the fami¬ 
ly, but when the rights whioh might other- 
be merged are conferred by titles 


wise 


taken in (he names cf different members 
cf the family, and thereby the means of 
articulate differentiation ie continued as 
effectually as by the artifice employed in 
England of the setting np of a trait 
ai hoc, then it appears to their Lordships 
that these oircnmetances are elements for 

consideration. 

All the length that this judgment goes is, 
that the fact that the two sets of title do not 
meet in identity of name, but are separately 
attached to separate members of the family, 
is a matter to be considered on the question 
whether merger was ever intended. As 
slready stated, however, in the precent case, 
in addition to the title standing in the names 
of different members of the family, the trans* 
action under which the mukarwi lease and 
the rights sonseiiaent thereupon were kept • 
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alive, ii qnite plain upon the documents and 

aMODDtS. 

Their Lordships are of opinion that a sound 
view is taken of this sase by both the Oonrts 
below, and that the appeal fails. They will 
bnmbly advise His Majesty accordingly, and 
that the appellants should pay the easts. 

}. P. Appeal dismissed. 

Solioitors for the Appellants, Messrs. 
Barrow, Rogers and Netill. 

Solicitors for the Respondents, Messrs. 
Watkins and Hunter, 


ALLAHABAD HIGH COURT. 

Application in Second Appsal 
No. 391 o» 1920. 

February 27, 1922. 

Present:—Mr. Josfiee Ryves and 
Mr. Justiee Gokul Prasad. 

Musammot GUJRATI— PlaIsTIFF 
—Appillant 
versus 

S1TAI MISIR AHD OTH8BS—DlfENDAlfTS 
— Re*PONDINT8. 

Civil Procedure Code (Act I’ of 1903), 0. XXII, 
r. 9 (2J—Abatement oj appeal—Formal order, necessity 
of, before application for restoration. _ 

A formal ord"r declaring that a suit or an appeal 
has abated is necessary before an application under 
Order XXII, rulo H (2) can be entertained. 

Secretary ol State for India v. Jicahir Lai, 25 Ind. 
Cas. 48; Is A. L J. 299; 36 A. 2-5, followed. 

Mr. K. 0. Mitil, for the Appellant. 

Dr. S. M. Sulaiman and Mr. N. l/padhya, 
for the Respondents. 

JUDGMENT.—This purports to be an 
applisation to set aside an order of abatement. 
It appears that one of the respondents died 
in Marsh 1921 and an applisation was put 
in by the learned Vakil for the appellant 
after ninety days had expired. The learned 
Vakil in the applisation stated that the 
appeal as against the deseased respondent 
had abated and he applied for an order nnder 
Order XXII, rule 9 (2). The matter same 
before a learned Jndge of this Court who was 
of opinion that the applisation was premature, 
inasmush as there was no order of the Court 
deslaring the appeal to have abated As, 
bpwever, a learned Judge of this Court in 
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Liehmi Harain v, Muhammad Yusuf (1) was 
of opinion that on the expiry of ninety days 
after the death of a respondeat, if no appli¬ 
sation was made within ninety days to bring 
his representatives on to the resord, the 
appeal automatically abated and it was not 
necessary that a formal order should have 
been passed to that effect before an application 
under Order XXH.rule 9 (2),aould be made. 
As the learned Judge before whom this 
application first same doubted the correct¬ 
ness of the ruling, the matter wai referred 
to two Judges and come3 before us. It seems 
to us that the point is concluded by 
Secretary of State for India v. Jwihir Lai 
(2 1 and we think that that decision was 
sorreat In Order XXH, rule 9 (2) it is stated 
that the plaintiff may apply for an order to 
set aside the abatement or dismissal. It is 
quite obvious that a suit saunot be dismissed 
antomatisally. It seems to us, therefore, that 
a formal order declaring that a suit or 
an appeal has abated, is necessary before 
an application under this rule oan be 
entertained. We, therefore, dismiss this 
applisation and order the appeal to be put 
up in the ordinary course. In order to save 
time, we direct that the appeal be put up to¬ 
morrow before ns for orders. 
l. p . 

Application diimiissd. 

(1) 69 Ind. Cas. SOI; 18 A. L. J. 683 t 42 A.5A0. 

12; 25 Ind. Cas. 48; 12 A. L. J. 239; 36 A 236. 


MADRAS HIGH COURT. 

Sic)3E> Civil Appial No. 1372 of 1919, 
February 14, 1921. 

Pretent-.— Sir John Wallis, Kt., Chief Justice, 
and Mr. Justioe Oldfield. 
RAMASAMI IYENGAR— Defixdant 
No. 16—AprBLLAicr 

versus 

M. V. KUPPUSAMl IYER and oraiBi- 
Pliintiffj and Defendants Nos. 1 to 3 

— RfSPONDlSTS. 

Transfer of Property Act (IVof 1832,), st, 63,69, ICC 
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.-Document making property liMe 

Tt*ao M87?rl769 ar 71, ajplicable (o 

property, suit on-Coni, net to indemmJv-Con tract «« 

rejistered-LiWIattw-Limitation Jet (IX of 
190b;, ScA I, Artt. 83, 116,132. 
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A document which gives immoveable property as 
security for the satisfact.on of a debt, without 
transferring any interest in the property, merely 
constitutes a charge on the property, and is not a 

m °T rt bffp‘kipSi.ot ,h. Transfer of Prop.,., 
Act, relating to the attestation of mortgages, and 
of the Evidence Act, relating to the methou of 
proof of mortgages, are not applicable to charges. 

fp, 555, col. 2-3 , . 

A suit to enforce a payment of money under a 
document whioh creates a charge on immovable 
property is governed by Article 132 of Sckedule l 
w the Limitation Act even though the document 
is a contract to indemnify, or a contract in writing 
registered such as would ordinarily be governed 
by Articles 86 and 116 respectively, [p. 556, col. -J 

Seiond appeal again9tthe dearee of the 
Court of the Temporary Subordinate Jodge, 
Tanjore, in Appeal Sait No. 185 of 1917, 
presented against the dearee of the Court of 
the Distriob Munsif, • Tanjore, in Original 
Suit No. 575 of 1915. 

Mr. 8, Subraminya Aiyir, for the Appel¬ 
lant, 

Mr. T. B, Srinioata Ba'agopala Iyengar, for 
the Respondents. 

This sesond appeal and Ssaond Appeal 
No. 1393 of 1919 earning an for hearing on 
the 17th, 22nd and 23rd, resosetively, of 
September 1920, tlje Court (Oldfield and 
Hughes, J J„) delivered the following 

JUDGMENT.—These appeals have to 
some extent been argued on identiaal grounds, 
The appellants—llth and 16th defendants 

_are purshasers of aertain items of property 

aovered by what jpay be desaribed as a 
seaurity-bond, Exhibit 0. The District 
Munsif dismissed the suit brought by the 
holder of Exhibit C to enforae its terms 
against the exeaatants and against the 
property bonnd by it. The lower Appellate 
Court gave the dearea asked for, whieh is now 
nnder appeal. 

The 6ret aontention with whish we have 
to deal is, that Exhibit 0 has not been 
properly proved. The lower Courts dealt 
with the question on the assumption that 
Exhibit 0 is a mortgage with referenae to 
seetion 59 of the Transfer of Property Aat 
and 'eeations 68 and 71 of the Evidenae Aat. 


Here we might not be able to follow tba 
lower Appellate Court in its application of 
eeation 71. But it is uDDeeeseary for us to 
go further into this portion of the aase, 
beeanse we aaaept the respondents' aonten- 
tion that the doaument is not a mortgage, 
but a abarge, to whieh ssetion 100 of the 
Transfer of Property Aat is applioable. It is 
urged that the provisions of eeation 58 (5SP) 
of the Transfer of Property Aat and of the 
Evidence Act apply also to aharges ; but we 
aannot 6cd any warrant for that even in 
the wording of eeation 100 of the Transfer 
of Property Aat, still less in Order XXX1Y, 
Civil Proeedurs Code, by whieh the piooednre 
portion of the Transfer of Properly Aet has 
been superseded, and from wbioh the 
material portion of seaticn 100 has been 
omitted. Buie 15 of Order XXXIV, whieh 
relates direatly to abarges, is in different 
terms from seetion 100 and those terms go no 
way towards supporting the appellants’ argu¬ 
ment. A referenae to Exhibit O shows that 
it does not transfer any interest in the 
property, but simply makes it liable for the 
satisfaation of the plaintiffs' eUim. We have 
no hesitation in holding that it aonstitntes a 
abarge and not a mortgage, and that the 
speaial provisions of the Transfer of 
Property Aet, relating to the attestation 
of mortgages, and of the Evidenae Aet, relat¬ 
ing to the method of proof of mortgages, 
are not appliaable. It has been suggested 
that we should remand the ease in order 
that the lower Appellate Court might find 
whether Exhibit C has been proved 
on the evidenae in aaaordanae with 
the general law. It ie snffiaient that the 
lower Appellate Court has already recorded 
a finding that the doanment baa been 
proved with referenae to seation 71 of the 
Evidenae Aat, We, therefore, hold that 
Exhibit O has been properly proved. 

The next question is, whether the plaintiffs 
have shown that any thing haa happened 
wbiah entitles them to reaover nnder 
Exhibit O. The appellants argne that, in 
respeak of two items at least, on a part 
of whioh the plaintiffs' alaim had been 
allowed, nothing baa been established. 

First, it is urged, in respeat of Exhibit 
J, that, although Exhibit J is a detree given 
in a suit brought subsequently to Exhibit 
O, the liabliity represented by that dearee 
had arisen before Exhibit 0, and that it ia 
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inconceivable that tbe parties to the dccn. 
meot could have contemplated tbe applies- 
tion of tbe security towp.rds their liability, 
when they could have made explicit 
reference to it and did not do (o. This 
argument bag been farther complicated by 
tbe fact that tbe plaintiff.*, who were parties 
to tbe proceedings in which Exhibit J was 
obtained, did not join in the appeal wbiah 
other pereons liable nnder Exhibit J pre¬ 
ferred to tbe High Coart and wbioh ended 
in their exoneration. We may say at onee that 
it has not been suggested that it was owing 
to any fraud or collusion or gross negligenae 
that the plaintiffs did not carry the care to 
the High Court and participate in tbe 
benefit of its decision. In the absenie of 
some 6oih considerations, we cannot see 
how they were not justified in making a pay- 
ment in satisfaction of the decree, which might 
have been executed against the property in 
their bandp. 

Returning to the general considerations aris¬ 
ing in respect of Exhibit J, we observe that 
theliability on which it was based, was no doubt 
inexistence before Exhibit 0 was executed. 
The termp, however, of Exhibit C are very 
general. The material portion is as 
follows :—" Whether we defaulted in dis¬ 
charging the said prior encumbrances or 
whether through the said prior encumbrances 
or other means, disputes arose in respect 
of tbe sale lands, and in oocscquei ce, any part 
of the sale property fails to belong to you, 
or whether you suffered loss in any other 
manner, we have in consideration therefor 
furnished to yen as security the properties 
mentioned below, " We canaot eoeept tbe 
appellants’ suggestion that as some encum¬ 
brances have been specified, tbe mere debt, 
which might or might not be ultimately 
recovered from the property, must, at tbe 
date of the execution of Exhibit (I, beheld to 
have been cutside the contemplation of the 
parties. There is reference to tbe disputes 
arising not only in respect of the said 
prior encumbrances or other means " but 
also to tbe loss suffered "in any other 
manner.” We thii.k that this language 
is quite comprehensive enough to cover 
the contingency in which the plaintiffs 
were constrained to make a payment 
towards Exhibit J. A somewhat similar 
ai gumtnt I as tern bo: ei on Exhibit D and 
can be similarly answered, 


The appeals are next argued with refer* 
ence to limitation. The appllants con- 
tended that tbe suit was out of time, 
because either Article No. 83 or Article 
No. 116 is applicable to it. Artiole No. 8 i 
provides forenits open contracts to indemnify 
and no doubt Exhibit 0 is a contract to 
indemnify, and no doubt also, with reference 
to Article No. 116, is a contraot in writing 
registered. But those fasts will not deprive 
it of the further character which it posses- 
ses by vture of the provision whioh it 
oontains for a charge on immoveable pro¬ 
perty. The wording of Exhibit C that these 
lands specified in it are given as secprily 
and that tbe exeoutants under it and their 
heirs should be bound to pay tbe money on the 
liability of the eaid security ip, in our 
opinion, sufficient (o constitute a charge. 
We, tbereforp, bold that tbe suit is a suit 
to enforce pajment of the money charged 
on tbe immoveable property and that it 
is within time with reference to Article 132, 
Schedule J, of the Limitation Act. We 
might add that there is no question of 
personal liability raised in these appeals. 

The remaining matter common to the 
two appeals is tbe claim of the appellants 
— 11th and 16th defendants—to subroga¬ 
tion in respect cf mortgages which tbe 
11th defendant’s vendor ard tbe 16 th 
defendant bad discharged. No doubt, a 
claim was made in respect of these mort¬ 
gages at the beginning of the trial. The 
issue framed, however, was very general, 
and tbe District Munsif made no reference to 
the mortgages relied on by these two 
appellants, although he dealt with tbe 
other claims under that issue. As be 
dismissed the 6uit, it was unnecessary for 
him to refer to any snob claims or to 
any decision on them in his decree. In 
tbe lower Appellate Court, the plaintiffs 
obtained a decree, a different view being 
taken regarding Exhibit 0 and other 
matters. But it does not appear that aDy 
contention was put forward regarding 
subrogation or that tbe 11th and 16th 
defendants insisted on their claims to it. 
We do not think that they can revive 
their claims in loicnd nppoal. 

The appellant in Second Appeal No. 
139 < has also claimed compensation for 
improvements, apparently nnder section 51 
of the Transfer of Property Act, in case 
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he is evicted from the property. That 
claim "was mentioned in the written state¬ 
ment bat was not pat in issue, and, so 
far as appears, wa9 never referred to again 
in either of the lower Court*. In respeat 
of this, again, we dealine to interfere at 

this stage in seaond appeal, 

Lastly, the 16th defendant advaneed a 
•laim which is dealt with in paragraph 41 
of the District ManBif’s judgment. The 
District Muosif apparently would have 
allowed if, if be had given plaintiffs a 
decree at all. The lower Appellate Court 
in giving plaintiffs a deoree lost eight of 
this contention of the 16th defendant and 
did not consider it or make any reference 
to it. We think that the lower Appellate 
Conit must consider it now. 

The result ia that the Second Appeal 
No. 1393 by the Uth defendant is dismissed 
with costs of the plaintiffs, 

In Second Appeal No. 1372 the lower 
Appellate Court will submit a finding on 
the evidence on record on the issue whether 
any portion, and if so, bow much, of the 
16th defendant’* items is liable for sale f 
[iVofe.-The rest of the jadjjment is not material 
for the purposes of this report,— Ed.] 

K, o. P. Order accordingly. 

•' X. H. 


ALLAHABAD HIGH COURT. 

Bicoid Civil Appial No. 1122 of 1920, 
April 7, 1922. 

Tresenl\- Mr. Justice Goknl Prasad. 

JANKI AID ANOTHER— DlIIMDANTS 

—Appellants 

ttrtui 

RAM K1SHORE - Plautipf— 
Resiohdbmt. 

Evidence Act (l of 187 0. *• 6* 15'— Mortgage, 
proving of—Illiterate person, whether proper witness, 

Where the only witness in saDOort of a mortgage 
is an illiterate psrson he cannot be deemed to be 
one who has seou the mortgage within clause t.5; of 
auction B3 of the Evidence Act. 

Second appeal against a desree of the 
District Judge, Allahabad, dated the l9tb 
May 1920. 

Messrs, Baribins Sahai and Laftihmi Nartin 
for the Appellants, 


Messrs. Bhagvati Shankar and Kanhaiya 
Lai. for the Respondent. 

JUDGMENT.—This is a defendants' appeal 
arieiDg out of a suit for redemption of a 
mortgage, executed abont 45 years ago by 
Deo Saran and Mantol in favour of Ram Rap 
and Madho, now represented by the defend 
aDte.of a grove No. 97 for about Rs. 5. The 
plaintiff Bned as representative of the mort- 
gagors. The defence was a denial of the 
mortgage and the plaintiff’s right to redeem. 
The defendants farther plead that they 
were in possession as Zamindars for a large 
Dumber of years and that do grove existed on 
the land. The MoDeif held that there was 
no grove nor was there a mortgage and 
dismissed the 6nit. On appeal the learned 
Judge of the lower Appellate Court has 
differed from the Munsif on these two points 
BDd has allowed redemption. The defendants 
come here in second appeal and the point 
urged by them before me is, that the lower 
Appellate Court has erred in bolding that the 
mortgage has been proved because the only 
witness in support of the mortgage is ons 
Bindeshri, an illiterate person, and no other 
witness has been produced, and such an 
illiterate person could not be deemed to bis 
0 D 6 who has seen the mortgage within olanse 
(5)ofeeotion 63 of the Evidence Act. This 
argument cf the learned Vakil for the 
appellants finds fall support from the case of 
Qhure v. Ohatrapal Singh (1), The only differ¬ 
ence is that in the present case the scribe and 
the other two marginal witnesses are dead. 
Under tbeee circumstances, I allow the 
appeal, cet aside the decree of the Court 
below and restore that of the Oourt of first 
instance with code in all Courts, 

# 

I. t. 

Appeal allcicei, 

(1) 23 Iiid. Cub. 11; 12 A. L, J. 239. 

4 


r 
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ALLAHABAD HIGH COURT. 

First appeal f*ou Order No. 132 
of 1921. 

March 2. 1922. 

Preient: —Mr. Justioe Piggott and 
Mr. Jnstioe Waleh. 

Muaimmat TIRBENI KDNWAR and others 

—Appellants 
ttnui 

MOHAN LAL and others—Respondents. 

Citif Procedure Code (Act Voj 1908.7, (*. SI.V1I. r. 
I—Renew, application for, •pant of—"Other sufficient 
reasons" —Appeal, maintainability of. 

N'o appeal lies from an order granting a review 
for “other sutiieieut reasons'' witbiu the meaning 
of Order XLVII, rule 1 of the Civil Procedure Code. 

First appeal from the order of the 
District Judge, BadaaD, dated 14th May 
1921. 

Mr. Peary Lai Banerji, for the Appellants. 

Mr. Panna Lai, for the Respondents. 

JUDGMENT.—This is an appeal against 
an order passed by the District Judge of 
BudauD, allowing an application for review 
of an appellate judgment in a case heard by 
him on the 18th of February 1920. The 
circnmstanoes are somewhat peouliar. The 
suit was one for declaration and the plaintiff 
had lost io the Trial Court. On the day on 
which the appeal was down for hearing the 
plaintiff was in hospital, and on the day 
following he was operated upoD, so that all 
his family were naturally in attendance upon 
him at the hospital. A week later he died, 
apparently without having left the hospital. 

The applicant for review is the son of the 
original plaintiff-appellant. He came before 
the District Judge with a number of certiBed 
copies, apparently of public document?, 
which be said it had been intended to lay 
before the Appellate Court with a view to 
their admiesion in evidence under the pro¬ 
visions of Order XL1, rule 27 of the Code of 
Oivil Procedure. He ascribed the failure to 
do this to his father’s serious and fatal 
illness and the circumstances attendant 
thereon wbioh have already be6n stated. 
The learned District Judge has passed an 
order granting review of judgment. 

One thing seems dear and should be under¬ 
stood by the parties concerned. The order 
so far passed is merely an order for the 
re hearing of the appeal, as it was heard on 
the 18tb of February 1920, with liberty to 


the plaintiff appellant to make aoy applies- 
tion, as. for instance, an application under 
Order XLI, rule ‘27. Civil Procedure Code, 
which oould have been made on that date 
and might have been so made but for the 
serious illness of the then appellant. It is 
still left to the Court below to consider 
carefully whether a case is made out for the 
admission of fresh evidence under Order 
XLI, rule 27 of the Oivil Procedure Code, as 
well as the effect of the evidence thus tendered 
may have upon the dtoisioD, if it be 
accepted. 

The appeal before us is subject to the 
provisions of Order XLVII, rule 7 of the 
Oivil Procedure Code. There is no question 
of limitation involved and there has been no 
contravention of Order XLVII, rule 2. The 
contention before us is that there has beon a 
contravention of Order XLVII, role 4, 
because the Court below has granted an 
application for review on the ground of 
discovery of new matter or evidence, without 
the strict proof of the necessary allegations 
which is required under the provisions of the 
said rule, it seems doubtful whether this 
review has really been granted on the ground 
of the discovery of new and important matter 
or evidonoe. Ordinarily, that expression 
would refer only to a diecovery made since 
the order sought to be reviewed wa9 passed. 
Under the somewhat peculiar circumstances 
of the present ease, the applicant, while 
alleging the disoovery of new and important 
evidence, does not eay that he has discovered 
it siooe the passing of the order sought to 
be reviewed ; on the contrary, it is his 
grievance that he was prevented by circum¬ 
stances beyond his control from tendering 
this evidenoe to the Court at the time when 
the judgment sought to be reviewed was 
delivered agaiost him. If the application be 
treated as falling within the purview of the 
words diecovery of new and important 
evidence which after the exeroise of due 
diligence could not be produced at the time 
when the decree was passed," it seems 
difficult to hold, in view of the discretion 
allowed to Courts in this matter, that the 
District Judge arrived at the conclusion that 
this new evideuoe could not be tendered at 
the previous hearing of the appeal without 
such proof as the law considers sufficient. 
If, on the other hand, the case does not 
really fall within ths paryiew of thsia 
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words at all, then the learned District Judge 
has granted this review "for other snffiaient 
reasons", within the meaning of Order 
XLVII, rule 1, and the appeal against it is 
not maintainable. 

For these reasons we are sontent to dismiss 
this appeal, and we do so with aosts. 

j. r. 

Appeal dimitied. 


ALLAHABAD HIGH COURT. 

> Fibst Apfial from Ordir No. 164 

of 1921. 

April 5,1922. 

Pretent Mr, Jnetiae Walsh and 
Mr. Jnstiae Ryves. 

JAMMU— Drfbndant—Appellant 
1 tertut 

MAHADEO PRASAD and otbibs—' 
Plaintiff ind Defendants— 

—Ribpondinis. 

Jurisdiction—Civil and Revenue CourU—Proceeding 
of Revenue Court—Fraud—Civil Court, whether can 
be moved. 

• Per Walth, J.— A Civil Court cannot get aside the 
proceedings of a Revenue Court, but it might 
declare that the conduct of the parties to the suit, 
in obtaining orders in their favour, no matter what 
they are, has been in fact fraudulent and that the 
plaintiff’s interest, if he had any, in the property 
in suit is not affeotod by any ordor so fraudulently 
obtained. It can deolare, for instance, that the plaint¬ 
iff is entitled to possession of the property as owner 
and can award damages for deceit or fraud. 

Appeal from an order of the Seiond Addi. 
tional Diatriet Jadge, Aligarh, dated the 2nd 
August 1921, 


Mr. P. L. BanerU, lor the Appellaot. 

Messrs. N, P. Atthana and Balethwar 

Tratad , for the Respondents. 

JUDGMENT. 

Walbb, J.—In my opinion this appeal fails. 
The members of the Court are not entirely 
agreed about their way of looking at it, 
although this disagreement is not one of 
eubatanse so mush as of form. About one 
point we entirely agree, namely, that we both 
of ns objeit, indeed reeeDt very strongly, 
being sailed npon to deside this point of law 
without aDy finding at all. It would have 
been mush better if the Munsif, and indeed all 
Munsifa and all Trial Conrte, were to do what 
the Munsif ought to have done in this oaee, 
devote himself to the trial of the fasts and de¬ 
side all the issues, instead of proseeding to 
write essays on points of law. Assumed state¬ 
ments of fast have not been agreed to by the 
parties. Of soarse. if the parties agree to a 
statement of fast ao that 6ush fast is binding 
npon them in the suit as if it were established 
by evidence, then the question of law becomes 
ripe for desisioD. Moat questions in legal 
proseedioge, and in the difficult business of 
settling disputes of parties who are at 
varianse with one another about the facts, are 
mixed questions of fact and law, and it is only 
when the facts are irrevocably established, 
that one can apply the law. On the other 
hand, and it is here where I differ from my 
brother, it seems to me that eertain decisions 
are forced upon us, that iB to say, we cannot 
deal with this appeal without taking a 
definite view of eertain principles of law, and 
as I feel clear about them, I have no beaita. 
tion in expressing my opinion, and if the 
result is to prevent the appellant before ns 
to-day from raising them hereafter in this 
suit or elsewhere, all I can say is that that ie 
the penalty he bai to pay for what seems to 
me an idle attempt by this appeal to bqrke an 
inquiry into facts. 1 entirely agree with the 
main part of the learned Judge's judgment, 
and I am content to adopt aa part of my 
judgment, the final passage beginning with 
the words:—"It is true, that a tenant, who 
has held the same land continuously for a 
period of twelve years, shall have the right 
of occupancy created in hie favour in eoeh 
land, but presumably it means a tenant to 
whom the landlord rightfully leasee the land 
poscessed by him. 

"in this ease, the plaintiff alleges, that th| 
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land holder obtaioed possession of the land 
fraudulently by oolloding with the paitoUrs 
of the guardian of the plaintiff. The posses- 
lion was, therefore, not legal. Toe tenant 
having obtained from the land holder posses¬ 
sion, whioh in its nature was a fraudulent 
one, did not acquire any rights of occupancy 
or otherwise by holding the land sontiDuously 
for twelve years 

This is, however, denied by the other 
side, who allege, that ooaa the Tenancy Act 
•reates ossapanoy rights in a tenant, no 
Court oan pass an order depriving the tenant 
of those rights’. 

It is a eettled law, that a minor plaintiff 
is as mush bound by a decree in a oa?e and 
by all tbe proseedings following it, as a 
person of full age ; and sannot, nor oan his 
representatives, open the proceedings unless 
on the ground of gross laobe?, or of the fraud 
and tollusion, wbiah, when established, will 
undoubtedly annul the proseediogs of the 
Courts of Justise as mush as any other 
transaetion. Therefore, a deeree, whether 
it is of a Civil or Rant Court, saD, in my 
opinion, be impeaebed, where there is a gross 
negligense by the guardian in the condust of 
tbe minor’s suit. 

' The question that I have to decide is, 
whether the plaintiff, who was then a minor 
and against whom a decree was passed under 
section 59 of tbe Tenancy Act, is to suffer 
by any negligence or want of knowledge on 
the part of his guardian. I am of opinion 
that he cannot be called upon to suffer. Tbe 
proposition that a minor of tender years may 
have his whole fortune wrecked by tbe 
neglect of his guardian is so monstrous, that 
I for one oan pay r.o attention to it. A minor 
ie entitled to have a guardian, who must be 
diligent, and who must protect bis interests. 
It is, therefore, clear, that gross negligence 
on the part of his guardian would entitle a 
minor to obtain the avoidance of proceedings 
undertaken on bis behalf. A minor, there 
fo,e, when be comes of age, can sue in his 
own name for anything, that his guardian, 
either through ignorance, or negligence, has 
omitted to prosecute, and no law would 
prevent him from so suing - berause if it were 
otherwise, no minor could be safe; and I do 
not see bow Mahadeo Prasad plaintiff, after 
be attained bis majority, is barred from 
claiming the property, of which, owing to tbe 
gejligenoe of bu guardian, bo bad been 
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deprived. Ones the minor establishes the 
facts alleged in his plaint, tit,, that the 
Zi Dindar oolluded with the pairokau, or his 
guardian, and made them absent themselves 
from appearing before the Rsot Court on the 
Ibth of December 1906, and took steps that 
the certified copy of the application made to 
the Judge, might not be Bled, and thus 
obtained the ejectment order, the prco3ediDgs 
ejeetiog tbe plaintiff, must he deemed to 
have been vitiated, and tbe phinliff entitled 
to restitution of tbe proparty by avoidance of 
the proceedings of tbe 18ih of December 1906, 
and those that followed it subsequently. 

It was, therefore, of the utmost import¬ 
ance, that the learned Muneif should have 
gone into the merits.” I merelyobserve that I 
have reason to know that a portion of that ex¬ 
tract in the middle with referens* to wrecking 
the fortune of a minor, ie a verbatim extract 
from a judgment to b6 found in Boghton, Jure, 
Hcghton v. Fiddey (l). It is noce the worse 
tor that, but it is not merely the opioion of 
tbe learned Judge. Mr. Peary L\l Banerji 
who has ably argued bis case, as usual, in 
all its bearings, has strongly pressed upon ne 
that the euit, especially as against him, 
offends against tbe provisions of the Tenancy 
Act, aDd that a Civil Uourt has no jurisdic¬ 
tion to dfolare proceedings in a Revenue 
Court invalid even on the ground of fraud, 

I think it ie too late to raise this question in 
this Court. It setrni to me to be well settled. 
Certainly a Oivil Court has no jurisdiction 
to set aside tbe proceedings in a Revenue 
Court, but I have no doubt that it has 
jurisdiction to declare that a course of conduct 
which eventuates in some decree or order in 
tbe Revenue Court or od tbe revenue side, 
was fraudulently devised or was tbe result of 
some wicked conspiracy to injure the plaintiff 
and deprive him of bis rights behind bik 
bask and witbont his knowledge. This seems 
to me to be clear from the judgment of the 
Chief Justise io tbe ease of Eat Krithen Ohand 
v. Mahadeo Sngh U), commented upon and 
followed by Mr. Justice Banerji in the case of 
Uman Shankar v. Bhagwan Dm (3), and given 
effect to in tbe judgment of tbe Court of 
whioh I was a member in the case of 
Raghunandan Ahir v. Sheonandan Ahir (4), 

(1) 11671) lb Eq. 573; « L. J. C!i. 758; 22 Yf. R. 

8ol. 

(2) A.W. N. 0901) <19. 

(») 8 lud. Cas. 563; 7 A. L. J. 106*. 
u; iO lad Cos. ?0?i 41 A. 182; 17 A, U h 
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The question seems to me to be dearly one of 
fundamental principle which really admits of 
very little discussion. The whole of the 
argument on behalf of the appellant before 
ns tc-day is based upon a fallasy. If fraud 
is established, there was no tenaney in 
existence at all to which the provisions of the 
Teoansy Aat would apply, and the argument 
that the Civil Oourt.in entertaining sueh a sail, 
is usurping the funetions of the Revenue Court 
in a matter whieb has bsen exclusively 
entrusted to the Revenue {Court by the! Le* 
gislature, eeems to me to he based upon this 
fallasy. It may be that the two jurisdictions 
are mutually exelusive. I take it that a 
Revenue Court cjuld hear an application to 
review its own proseedings on the basis of 
new matter analogous to the new provisions 
of the Code of Civil Procedure. I express 
no opinion as to whether these provisions are. 
applisable to the proseedings in a Rsvenue 
Court. That ie their business. Presumably,, 
if a Revenue Court Sods that it has been 
deceived by a fraudulent knave who baa 
brought dishonest proceelings in order to 
obtain . orders against an ignorant and 
hslpless minor, it might, on the new facts 
being brought to its notice, re open its own 
proceedings in tbe exercise of its inherent 
powers to do jocose in the matters entrusted 
to it, As to this I am unable to express any 
opinion. , It is a matter for .the Revenue 
Court. But that Court esrtainly has no 
jurisdiction to grant damages in an atlion 
for deosit, and I ean imagine no.possible 
ground either in law or equity or sommon 
sense, upon whieb, in ensh a ease as oeeurred 
in Raghunandan Ah\r v. Sheo Nanitn Ahir (4), 
or in this ease, if a person has really been, 
deceived, he caDnot sue in a Civil Court to 
establish the fasts in his own favonr and to 
obtain a declaration of the assertion of hie 
time rights to which he has eusseeded or which 
be has inherited. He claims to be replaced- 
jn the position whisk he wonli have occupied, 
if it bad not been for such proceedings, and 
, asks for damages whieb, in tbe oise of land,, 
1 would : necessarily take tbe form of mssne 

1 ' profits as against those who have deaaivad, 
him, and who ,have enjoyed the land and tbe 
protits thereof, and also asks to ba restored 
to the possession of tbe land of whish he has 
been deprived', ll 'eabnot imagine-that in 
Bush.aeis3.au Action would bj, tq uss tW 
did word,' demurrable, even although'ty 
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happens to inslnde matters in respect of 
whish the Revenue Court itself might also 
grant relief in another proceeding. As we 
are seized of the matter, I merely mention 
for the possible assistance of the parties and 
of the Courts who have to try this oase, that 
it teams to me that the relief claimed in tbiB 
suit by the plaint is not proparly framed and 
is capable of very considerable improvement. 
A Civil Court cannot set aside the proseedings 
of a Revenue Court, although it is possible 
that the learned gentleman who settled this 
plaint bad a sort of hops, if not a belief, that 
it could. If it could, the Civil Courts, judg¬ 
ing from some of the matters whioh some up 
here for decision, wonld be engaged in little 
elce but hearing suite brought for the purpose 
of setting aside proseedings on the revenue 
side. But it might declare that the conduct 
of the parties to the suit in obtaining orders 
iu their favour, no matter what they are, 
has been in fact fraudulent and that the 
plaintiff’s interest, if he had any, in the 
property in suit is not affected by any order 
so fraudulently obtained. It can, no donbt, 
declare that the plaintiff is entitled to pos¬ 
session of tbe property as owner, and can 
award damagec for deceit or fraud. These 
are matters whish the .Trial Court will do 
well to consider in disposing of this suit if 
a proper application for amendment is made 
by aDy party. In my judgment, this order 
was right in substance and in form and the 
suit ought to go baik to be determined by 
the First Court. 

The appeal is dismissed with costa includ¬ 
ing fees on the higher scale. 

Rtvej, J.—Without giving a decided, opi¬ 
nion on any of the abstraot questions of law 
raised in the arguments, I am not prepared 
to say that tbe order of remand ie eo wrong 
that I should feel constrained to eet it aside. 
It seems to me that the suit' must be tried 
out and the fasts -found. The Court will 
then be iu a position to come to & proper 
decision. I agree in the order paased. 

Br the Ooobt.-— The order of the Court ie 
that this appeal is dismissed with. eo9ts in¬ 
cluding fees on the higher acale, 

I • , 

• • • • * 

Appeal dimutei , 

1 X. H» : : • 

r 

• • « 

• 

U ‘ - . . * f i' . * . *f v 
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Special Secopo Civ*l Affeal No. 172 

op 1919. 

June iO, 1921. 

Ftesenl: —Mr. Justice Robinson, Chief Judge, 
and Mr, Juetiie Duekworth. 

S. P. S. CBETTY FIRM-Afpiliant 

tertut 

MAUNG PYAN GY1 akd otbirs- 
Respondent*, 

Mortgage, timpic—Property subsequently trans. 
Jcrrcd— Suit on mortgage—Transferees not made party 
— Decree—Execution—Sale—Purchase by mortgagee— 
Mortgagee , whether can recover possession from trans• 
Jcrees. 

As between two persons entitled to possession 
the party who acquires that right first cannot le 
deprived of it by the other, [p. 5ti4, col. ].] 

Where the puisne transferees of a property 
mortgaged under a simple mortgage are not made 
parties to the suit on the mortgage and the mort¬ 
gagee in execution of his decree on the mortgage 
purchases the property himself, he purchases what¬ 
ever n’ghts the mortgagor then possesses and the 
mortgagor not having the right to possession, the 
inortgagee.decree-holder cannot recover possession 
of the property from the transferees, his pioprr 
remedy being only to enforce his mortgage against 
them. [p. 564, col. 1.] 

Special seaoed sivil appeal from a decree 
cf the Divisional Judge, HaDtbawaddy, 
reversing a desree of the District Judge, 
Bantbawaddy, 

Mr. Burjorji, for the Appellant. 

Mr. Chari, for the Respondents. 

JUDGMENT.—It is neieesary to set cut 
the fasts of this saee in order thoroughly to 
appresiate the point to he decided. The 
plaintiff appellant obtained a registered 
mortgage, dated the 30th June 1903, from 
the mortgagor. The mortgage deed has 
not been filed in the present suit but it is 
said to have been a mortgage in English form. 
This vras strenuously opposed and Mr. 
Burjorji for the appellant stated that he did 
not press any rights on that basis. The 
mortgage must, therefore, be treated as a 
simple mortgage. In sonsequenee, it gave 
him no right to the present possession of the 
land mortgaged and that right remained in the 
mortgagor, On the 24th of April 19ll, the 
mortgager eold the lands now in suit by re¬ 
gistered-deed to respondents Nos. 1 and 2. On 
the 20th Deaember 1912 the plaintiff-appel¬ 
lant brought a suit on his mortgage against 
the mortgagor. He did net implead res¬ 
pondents Nos. 1 and 2. He obtained a desree 
CD the 22nd April 1915 aod in exesuticn 
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thereof, he brought the latds to sale, inslnding 
the land in enit and pursbased them 
himself. On the 16th November 1917, 
respondents Nop, 1 and 2 transferred the 
land jn suit ty a registered-deed of sale- 
to their ahildrer, respondents Nos. 3, 4 
and 5. When the appellant sought to 
obtain possession by virtue of his sale 
oertifioaie, he was re6i'efed by the respond, 
ents and iher. cn the 6th January 1919, he 
brought the present suit wbiah was for pos- 
seseioD by ejeslment and a declaration (bat 
the deeds of 6ale referred to above were in¬ 
operative and of no c fleet as against him. 
He further asked for meste profits for a 
small sum of revenue alleged to have been 
paid by him and for nests. It appears from 
the examination of the parties at the som- 
meneement of the suit that, cn the purshase 
of this land by respordsnts Nos. 1 and 2, they 
obtained immediate possession and that fast 
has not been sonteeted. 

The learned Judge held that plaintiff 
would be entitled to pceression provided that 
the respondents were given an opportunity 
of redeeming on payment of the full amount 
due on the mortgage after assouDte had been 
taken in bi9 presense and that on failure to 
pay the amount so found due within the 
time fixed by the desree, the appellant 
ebculd be given possession. He destined to 
follow the ruling of this Court in Son Bin 
v. Nagamulu (1) in whish Sir Charles 
Fox tonsidered a resent desieion of the 
Madras High Court in Mulla VtiUl Setthi v, 
Achuthan Hair (2) and whish he held 
undoubtedly to state the law ocrrestly, on 
the ground that these judgments dealt with 
the sonverse case. The learned Divisional 
Judge held that this fast made no differense 
and that he was bound by tb6 desision of 
this Court, and assepted the appeal. 

The question then fordssision before us is, 
whether, under the sirsumstanses set forth 
above, the appellant is entitled to possession 
and to oust the respondents, even though the 
deoree be in the form suggested whish would 
preserve respondent’s right of redemption 
and provide for the mortgage assounts being 
again gone into in bis presense. 

0) 30 Ind. Cus. 710; 8 L. B, B. 266; 8 Bur. L. T. 
261. 

(2) 9 Iud. Cas. 513; 21 M, L, J. 213; (1911) 1 M.ff, 
N. 160; 9 M. L. T. 431, 
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A very large number of cases have been 
referred to bat a great majority of them 
have been diseased and analysed in the 
decision of the Madras High Ooart referred 
to above. We have very oarefally con¬ 
sidered these decisions with a view to 
ascertaining on what groande and argnments 
they were based, and in order to learn what, 
if any, legal principles were applied. We 
think no asefal parposs will be served by 
oar again dealing with them in detail. In 
some, the Courts were influenced by the 
idea that tbe omission to implead a puisne 
mortgagee or the purchaser from tbe 
mortgagor was sharp practice: in others 
they apparently regard tbe fact that a 
fresh suit by the mortgagee to enforce his 
mortgage rights woald be birred as justifying 
the grant of relief in another form : in 
others the claim was made in the alter¬ 
native for possession or to be allowed to 
redeem or to compel tbe paisne mortgagee 
or purchaser to redeem ; in some the faot 
that the puisne mortgagee had only a 
right to redeem the prior mortgagee was 
held to justify a decree if he be given 
an opportunity to do so. In several the 
paisne mortgagee accepted the position 
n d in others the de.ree was based 
on the pleadings : in many of the aases 
subsequent to the Madras Full Bensh 
decision, that deaision was not referred to. 
Speaking very generally, the result of the 
deiisions is that the Allahabad and Patna 
High Courts and also this Court have 
agreed with the Madras view. The Bombay 
High Court had not decided tbe exait 
question arising in this ease, but tbe 
Oalsutta High Court has taken a different 
view while not always unanimously. In 
Ohhattur Dhiri Ohowdhury v. Qaya Prosad 
Singh (3) in whish the deoision of the 
Madras High Court was strongly relied on, 
Mr. JustioaCoxe referring to two desisioDS of 
hie own High Ooart taking a different view 
said, It is not impossible that these rulings 
may have to be sonsidered further, but the 
present is aertainly not a ease for dissenting 
from them when the defendant's purshase 
was made juet at the time that the plaintiff 
wae cuing on his mortgage.” 

We will, therefore, proseed to give oar 

reasons for holding that this appeal should be 
diemisaed, 

l3) 83 Ind, Cbb. 791. 


There is no doubt that the purchaser's 
possession and rights were not in any way 
affected by the decree in tbe appellant's 
mortgage suit to which he was not a 
party and it is, therefore, necessary to see 
what exactly bis position and rights were 
after hie purchase. Tbe mortgage being 
treated as a simple mortgage gave no right 
of possession to the mortgagee, the right 
of possession remained with the mortgagor 
aod it continued until he transferred that 
right by sale to the respondents. It woald 
have continued, bad there been no sale, 
until tbe mortgagee by suit caased it to 
be taken away. While the mortgagor still 
bad that right, he sold the land to the 
respondents and they at once received posses* 
sion as of right and were in possession as 
of right when the present suit was filed. 
Their purchase was admittedly subject to 
the mortgage. This is a most important 
point for consideration and its importance is 
pointed out in Balli Stng\ v. Bindetwm 
Tewari (4). Io that case it was vigorously 
contended that the mortgages was entitled 
to the decree for hhas possession. The 
Court wa9 referred to a large number of 
cases and in the judgment it is said in all 
the cases referred to it will be found that 
ths person occupying the position of the 
plaintiff in that suit was entitled to the 
possession of the mortgaged property on 
the day of euit, and later on it is said: 

The reason why he gets a decree for 
possession^ of property is that at the date 
of the suit he was entitled to possession 
of the property against all the world/* 
The judgment then goes on to point out that 
the purchase at the execution sale of the 
rights of the mortgagor did not give the 
plaintiff a right to possession of the property 
against the prior purchasers. 


A UO 


reeponuents admit that their 


. —-»uou- pur* 

•“ t0 the mor ‘* a 8* but the 

right that that mortgage gave to the appel* 

, t waa a right to bring the properly to 

sale; it.onferred no right to present posses* 
Bion. The appellant 0 rights were to enforta 
his mortgage and this he .ould do against the 
purahaser even though he did not make him 
a party to the prior suit. Had he pro. 
•eeded to enfor.e those rights the respond- 


(1)35 lad. Oas. 688, IP, L.J,183,aP ( 


h. YT. 484, 
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6nta would have had the opportunity to 
question the aacoontf, whereas if a suit 
for simple possession is to be permitted 
they msy be deprived of that right. It is troe 
that the learned District Jodge weald have 
re opened the aesennts bat this shows tbe 
result cf not compelling tbe plaintiff- 
appellant to adopt bis proper remedy. The 
decree he purported to give was praati- 
sally ODe of foreclosure and that in a suit 
that was not based on tbe mortgage at 
all. A remedy by forealosore is net ore 
of the rights that the mortgagee was 
entitled to, If tbe judgment be held in fast 
to allow an amendment of tbe plaiDt, 
without that being aatnally carried oat, it 
overlooks the fast that tbe aharaater of the 
suit is entirely altered. It weald direst 
a mortgage decree in a suit in whish it 
was not eiked for, and in which the deed 
of mortgage was cot proved and not even 
predated. 

A pnisne mortgagee and alio a parsbaser 
may have the right to redeem a prior 
mortgage, bnt that is a right whieh may 
or may Dot be exercised at his option. 

A decree cf tbe nature proposed or ineh 
as is given in many rf tbe rulings consider¬ 
ed, turns what is merely a right to be 
exeraieed or not at his sole option, into a 
liability to redeem. 

Tbe mortgagee in this aaee oan still 
enforae his rights as mortgagee, it is said, 
and, if so, there is still less reeson to allow 
him to bring a suit wbiah be is not entitled 
to bring and thereby improperly impote cn 
the other party conditions wbiah he should 
not be compelled to fulfil. 

Tbe question if, as to which party is 
entitled to poeiessicn P Tbe respondents are 
io entitled by reason cf their having 
pnrabaiad ibis right frem the mortgagor 

a time that be poeeeseed that right 
ar.d bad tbe power to tranefer it. The 
appellant bad no right whatever to pos- 
iceaicn arisirg ent ot hit mortgage. WbeD 
he enforced his meitgage-dearee erd 
brought tbe properly to sale he puraha6(d 
whatever rights tbe mortgagor then bad. 
Amccgst these rights, tbe right to poises- 

B ien was not included. 

A mortgagee in erfereirg his mortgagee 
lights msy cr may tot be entitled to 
roriettion std in Ibis ease be was not to 
entitled. Tbe roucition of tbo respondents 
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is tbe result of his not doing that which 
be should have done in his first init, and 
if either party is to suffer it should be 
the mortgagee rather than the pnrshaser 
As between two persons entitled to pos¬ 
session, tbe parly who acquired that right 
first cannot be deprived of it by tbe 
other. 

We are, therefore, of opinion that tbe 
appellant was not entitled to possession 
and that no effort should have besn 
made to grant that wbiah be sought in 
tbe prerent suit. He should have been 
relegated to his proper remedy, wbiah was 
a suit to enforce bis mortgage against tbe 
respondents. 

For tbe above reasons, tbe appeal is dis¬ 
missed with costs, 

w. c, A, Arreal dimiued. 


ALLAHABAD HIGH COURT. 

Fecosd Civil Apfxsl No. 12S8 of 1919, 
Marsh 16, 1922. 

Pretext: —Mr. Justice Lindsay and Mr. 

Justice Stuart. 

SARJU PRASAD alias PAPPU LAL- 
Plaimi iff— Appellant 
teracci 

MUHAMMAD SHAKUR—Dipandant— 

RxfPOSDBST. 

Hindu Lau—Aliehation by widow—Legal necessity* 
yro</o(—Rcc\t<il indeed, evidential value o), 

A mere recital in a doed aa to tbo necessity for 
a loan cannot be taken as conclusive evidence of 
the legal necersity for it. The recitals coupled 
with other evidence, circumstantial or otherwise, 
may amount to sullicient proof in circumstances that 
the transactions were binding upon the family, 
[p. 6C6, col 1.] 

Seoond appeal against a d6iree of the 
Distriet Judge, Gorakhpur, dated the 2od 
April 1919. 

Dr. £, Jf. Sulaiman and Dr, K . N. Kot u , 
for tbe Appellant. 

Mr, Iqbal Ahmad , fer the Respondent. 

JUDGMENT —The question for disposal 
of this appeal is a simple one. The plaint¬ 
iff appellant earne into Court asking fer 
a deelaration that eertain transfers made by 
a lady earned Muiarrrrat Sorfarczi Kunwan 
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ware not binding upon him as tfas nearest 
reversioner. 

One of the transfers wbijb was so attaskad 
was a transfer by way of mortgage in favour 
of one Muhammad Shakar, who was arrayed 
as defendant Nc. 6. 

This doeament of mortgage was executed 
on the 22od of September 1894 in favour of 
Faiz Baksb, the father of Muhammad Shakar. 
The exeiatant was Sarfarazi Kanwari and 
the amonnt whioh was expressed to be 
borrowed nnder the deed was R«. 683. 
As security for this loan, Sarfar.zi Kanwari 
purported to grant to Faiz Bakih a 
nsafrnitnary mortgage for 18 odd iighai of 
land. 

The ease for the plaintiff was that this 
document had been exeiated by the hdy 
withoat any legal neaeseity. In the written 
statement filed by Mohammad Shakar he 
pleaded that the dosumeot was a good and 
binding document; that the debt to whish 
it relates had been inaurred for legal 
neaeseity, and in the seeond paragraph of 
his written statement attaining the addi. 
tional pleas, he distinatly eet oat the ease, 
that the father of the plaintiff had aonsented 
to this mortgage and that, therefore, the Court 
ought to hold that the mortgage was binding 
upon the plaintiff. 

We may note here that an issne was raised 
in the first Court upon this plea raised by the 
defendant Mohammad Shakar, that is to say. 
Iesae No. 4. ’ 

The Ooart of first iostanse deireed the 
eliim on the finding that there was no proof 
of legal nssessity for the loan evideoaad by 
tba doiament in sail. 

Oa appeal the desision of the first Ooart 
has bean revised by ths learned D.etriet 
Jadge wao has dismissal ths plaintiff’s suit 
bsmg of opinion that lagal nocasiity wao 
established. 

The arga neat bsfora as i°, that the finding 

of tho loarned Jadge whioa parportc to ba 

a finding of fait is not based apio any lagal 

evideneaaod ought not, therefore, tabs allowed 
to stand. 

It h quite elaar from what is resorde! 

«n the judgment of the Court below that 
the learned District Judge fell into a series 

. r3 . r : i V for the P ar P3*e* of eomiog 

to his conclusion,. assumed that this dead 
of mortgage exeiated in the year 1894 

ww written by the pleiptiff’e father, a m*u 


named Sarabiukh Dal, and treating tha* 
fast as undoabtable evidense of the consen* 
of the plaintiff’s father who wao at tba* 
time the nearest reversioner, be has held 
that the doeament being executed with each 
•oaseot ma9t bs deemed to have bssn exeiated 
for some valid and binding purpose. 

If wa had been able in aDy way to 
support this particular finding of the learned 
District Judge the aass far the plaintiff 
would have been at an end, Unfortunately, 
however, it appears from a perusal of the 
record, that there is not a strap of evideose 
to show that the dooument of 1891 to which 
this suit relates was, as a matter of fast, 
written by Sarabsukb Lil. Two attesting 
witnesses to prove tbs execution of this 
deed were cillsd on behalf of the defendant 
Muhammad Shakar. Bith of them stated 
that they were not present a 1 - the time 
when the deed was aetoally writtsn, though 
they both admitted that they ware present 
when ths lady executed it, and they both 
deposed that they attested the lady’a «ig 0 a. 
tare One of these two witnesses wic 
asked diroitly the question as to whether 
the bond was in the handwriting of Sirab. 
sukh Lil. The only answer that he could 
give was that he did not know. We must 
take it, therefore, that there ia no evidense 
at all on the resord to show that tiarcbsnkh 

Laf, the father of the plaintiff, wrote this 
dotomeot. 

If this fioding of the learned Dictrict 

Judge disappear?, we are left with practi. 
oilly nothiog which would support the pie 4 
pot forward by the defeodant in .upp^t 
of his case of legal necessity. It is o iita 
true, as the learned Counsel for the respond, 
eat obierves, that the document now in 
salt ic one of coociderable antiquity Tja 
mortgagor, Afuiavm,* Sarfarazi Ktnvari 

thl fill V u who was 

the father of Muhammad Shakar. [ 0 

hese circumstances, we have been a.k.d 

to act npon the pnoaiple which wai Uid 

down by their Lordship, 0 f the ftl f , 
(Jonnod in the care reported aa Nandi Lal y 
J»gatKis\or,Ac\ r „,(!). There, where theii 

(li 8S Ind. Cas 4’.0j 14 A. L. J imi, do u , 

315,31 M. L. J. fid', (I9ifi) a u w ,J v 3 o^; L - T * 
w. IS Bom. L a. Ml’ M 0 r. j ;V 3 ,V i- 

5* L* & W.’a.x* 144 a AT. w 
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Lordships were dealing with a somewhat 
ansient transition, it was held that reoitals 
in the documents relating to this transaction 
could Dot be ignored and ought to be given 
some weight as evidente in toming to a 
decision on the qaestion whether the 
transactions were entered into for purposes 
of necessity, Their Lordships, however, did 
not lay down that the reaitals by themselves 
•oald be taken as conclusive evidence of 
the legal necessity. We take the jodgment 
to indicate that the recitals ooupled with 
other evidence, circumstantial or otherwise, 
may amount to sufficient proof in circum¬ 
stances that the transactions were bind¬ 
ing upoD the family. Apart, however, from 
the recitals in the deed which are 
before us, namely, the recital in the docu¬ 
ment of 1894 and in a previous document 
of the ldth of June 1888 to which the 
1894 dcoament refers, there appears to u9 
to bo really nothing which could justify 
us in holding that tbid particular case falls 
withiu the scope of the judgment of their 
Lordships in tbecase above-mentioned. Toere 
it was held that, in a case like the present, a 
recital in the dceument is dear evidence of re¬ 
presentation to the lender and it was added 
that if the circumstances were 6uoh as to justify 
a reasonable belief that an enquiry would 
have confirmed the truth of the representa¬ 
tion then, when proof of actual enquiry had 
become impossible, the recital, coupled with 
theoircamstanses, woold be sufficient evidenco 
to support the deed. 

All we have here to rely on are the 
recitalf; the othe.* oircamstauoes are wanting, 
and, this being so, we have come to the 
•ODolusion that the defendant Muhammad 
Shakur has failed to discharge the burden 
of proof whioh lay upon him, that is to 
say, the burden of showing that the loan 
was advanced to Sarfarazi Kunwari for a 
purpose which wa^ binding upon the property 
and, therefore, upon the reversioner. 

The resnlt is. that we allow the appeal, 
set aside the decree of the Court below and 
restore the decree cf the Court of first instance. 
Tbo plaintiff appellant is entitled to costs both 
here and in the Court below, the ooste in this 
Court will include fees od the higher scale. 

J< p, 

Appeal allowed, 
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MADRAS HIGH COURT. 

Civil Revision Petition No. 85 o» 1921 

AND 

Civil MisceLLiNEOns Pitition No. 169/ 

or 1921. 

September 8, 1921. 

Preient Sir William Ayliog, Kr , 
Officiating Chief Jnsti«e, and Mr. 

Jastite Odgere. 

Inre PALANIKCMARA CHINNATYA 

GOUNDER—ACCUSID— PETITIONER. 

Hereditary Village Ofica Act (Had. Ill of '1895,), r. 
7 -Enquiry by Divisional Officer into Village Muneif 8 
conduct —Framing of charges -High Court, juris¬ 
diction oj % to interfere—Civil Procedure Code (Act V 
of I90*j,c. 115 —Government of India Act, 1915, (5 .V 6 
Geo. r, c. 6IJ, $. 107-Lefter* Patent , (}Iad ) cl. 10. 

The nigh Court has no power to interfere with 
an order passed by a Revenue Divisional Officer 
in an enquiry under section 7 of the Madras Here¬ 
ditary Village Offices Act either under section 115, 
Civil Procedure ( ode, or section 107 of the Govern¬ 
ment of India Act, or clause 10 of the Letters 
Patent inasmuch as the Revenue Divisional Officer 
proceeding under the said section is not a Court. 
[p.509, col I,- p. 671, col 2.] 

Silmoni Singh v Taranath Mukerjee , 9 C. 295; 12 C. 

L. B. 36 1 : 9 I. A. 171; 5 Shome L. K 130; 4 Sar. P. C. 
J. 39'; 6 Ind. Jur 547; 4 Ind. Dec. (n s. 1 84* < P. C.), 
Chaifan Patjosi Mahapatra v. Kunja Behan Patnaik , 
11 Ind. Cas. 207: 38 C. 83 15 0. W. N. 80*; 
14 C. L. J. 234; Collector of Thana v. Bhaskar 
Mahadev Sheth, 8 B. 261 ; 4 Ind Dec. (N. s.) 550; 
Balakrishna Vdayar v. Vasudeva Aiyar t 40 Ind Cas. 
650; 40 M. 798; 16 A. L. J. 645; 2 P. L. W. 101: 33 

M. L. J. 09; 20 C. L. J. 143; 19 Bom. L. B. 71F; 
(1917; M. W. N. 628; 0 L. W. 501; 22 0. W. N. 60; 
11 Bur. L T. 48; 44 I. A. 201 «P. C.) and Parama - 
sicami Avyanoar v. Alamu Xachiar Ammal 49 Ind. 
Cas. II;’ 42' M. 76; ?5 M. L. J. 032; 9 L. W. 20; 
(1918) M W N. 107, distinguished. 

Per AyUng , Ojfg C. J -The two things required to 
constitute appellate jurisdiction are the existence 
of the relation of superior and inferior Court and 
the power on the part of the former to review 
decisions of the latter. An officer acting under 
section 7 of Madras Act III of 1 895 cannot be 
styled a Court subject to the High Court's Appellate 
Jurisdiction, [p. 5^8, col l.j 

In 0. R. P. No. 86 op 1921, 

Petition under section 115 of Ait V of 190o 
and eeotion 107 of the Government of India 
Ait. preferred to the High Court praying 
that the charges framed by the Revenue 
Divisional Officer, Erode, against the peti¬ 
tioner on 8th January 1921,and all proceedings 
before the said Officer connected with thoee 
charges may be quashed. 

In 0. M. P. No. 1697 op 1921. 

Petition praying that in the circum¬ 
stances stated in the affidavit filed therewith, 
the High Court will be pleased to commit 
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the Revenue Divisional Officer, Erode, 
tor contempt (or disobedience to the order 
of this Coart, dated tbe 18th February 1921, 
in Civil Revision Petition No. 86 of 1921, 
and to order stay of all farther proceedings 
before tbe said Revenue Divisional Officer, 
Erode, consequent upon his proceedings, 
dated the 8th January 1921, pending disposal 
of this petition. 

FACTS appear from tbe judgment. 

Mr, J. 0. Adam (Public Prosecutor), took 
tbe preliminary objection that the High Coart 
could not interfere with tbe order of tbe Re* 
venue Divisional Officer, Erode, either under 
section 115, Civil Procedure Code, or under 
the Letters Patent. The Divisional Officer 
was making a departmental enquiry into 
the conduct of a Village Officer, The action 
taken under section 7 of Madras Act III 
of 1895 is not subject to the revisions! 
jurisdiction of the High Court. The Act 
is self contained and doo9 not provide for 
the High Court’s interference save in cer¬ 
tain specified matters, 

Mr. P. 0, Seehachariar, for the Petitioner. 

The proceedings before the Divisional 
Officer were more in the nature of crimi- 
nal proceedings. The charges framed 
against petitioner amount to a criminal 
offence under eection 171 (c), Indian Penal 
Code, and no enquiry should be held into 
those charges before sanction was aocorded 
under section 1«6. Criminal Procedure Code. 

If Madras Act III of 18.5 purported to 
oust the High Court’s powers prior to 
its enactment the Act itself is ultra tint. 

The High Court oould ioterfere both 
under section 107 of the Government of 
India Aot and section 16 of the Letters 
JW-A Nilmom Singh v. Taranalh Mukerjee 
UV Ohattan Pat;o$i kahapatra v. Kunja 
Bshari Patnaik (2), The Collector of Thana 
y.Bhaekar Mahadev Sheth (j), Bahkruhna 
Udayary. Vaiuieva Aiyer (4) and Parana * 
iwangar v. Alamu Naehiar Ammil (5). 

L. ( B isS' TV 2 °i k R \ 83,i 9 1 A ‘ 174 ‘ 6 Sh °*° 

fcjv?. 4 Sa f p ; J- 392 ; 0 Ind. Jur. 517; 4 
Ind. Deo. (n. s.) 840 (p. 0,). 
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Atgixg.Omg 0. J.—Petitioner in this case 
is tbe Village Munsif of Sivagiri in Erode 
Taluk and moves us to interfere in revision 
and quasb certain charges framed against 
bim by the Revenue Divisional Officer of 
Erode, and all proceedings before that 
Officer connected with tbe oharges. The 
charges run as follows 

" (1). That you being a Government 
servant, actively associated yourself in the 
movement of non-co-operation against Govern¬ 
ment by going with Mr. E. V. Rama* 
swami Naicker of Erode to tbe Sivagiri 
shandy on 26th November 1920 and telling 
people there not to vote at the elections of 
tbe 3Cth idem. 

(2) That you dissuaded and prevented 
people from recording their votes by making 
false representations both in the Bhandy on 
26th November 1920 and at the polling 
station on bQth November 1920 and that 
the result of voting would involve the inorease 
of taxes and the relinquishment of the voters’ 
properties to those in favour of whom the 
votes were recorded, etc.” 

Mr. Adam, the Pablis Prosecutor, who 
appears on behalf of Government, takes the 
preliminary objection that the proceedings 
io question are taken under Ast III of 1895, 
section 7, and that this Court has no jurisdic¬ 
tion to interfere.) 

The first point for determination is clearly 
the nature of the proceedings. Mr. Sesha* 
chari, who has argued the case most exhaus¬ 
tively for the petitioner, sontendr, in the first 
place, that they are crimiual; and his main 
ground for revision i«, that the fasts charged 
amount to a criminal offence under eection 
171 (r) of the Indian Penal Oode and can 
only be enquired into on sanation accorded 
under section 196 of the Criminal Procedure 
Code. This view seems to me to b 9 clearly 
wrong. 

The charges have been framed by the officer 
holding tbe enquiry as “ Revenue Divisional 
Officer ” and in that capacity he is undoubt¬ 
edly entitled under section 7 of Act III of 
1895 after enquiry, to fine, suspend, dismiss 
or remove the holders of certain village 
offices (including the office of Village Munsif) 
for mieeonduot, neglect of duty, incapacity, 
non-residence or other sufficient cause. Under 
rules framed under section 20 of the same 
Act, he is bound to record oharges and 
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examine witnesses for and against them. All 
his prooednre in this oase appears to have been 
mth as be would have adopted if be were act- 
ing under eeition 7 of Aot III of 1895 and I 
have no doubt whatever that this is the provi- 
sion of law under which he purported to aot. 
Even supposing that the facts alleged against 
petitioner constituted a oriminal offense, which 
seems to me extremely doubtful, it is 
difficult to eee how this would be incompa- 
tible with the Revenue Divisional Officer 
taking astion under sestion 7 of the Aot. 
It must be the discretion of a Village 
Officer's superiors to proseed either by way 
of prosesntion or by way of departmental 
astion under the sestion. 

The nature of the proceedings being thus 
determined, has this Court any power to inter¬ 
fere in revision P The petition is filed nnder 
seotion 115 of the Civil Prooednre Code 
and sestion 107 of the Government of India 
Ast, The former is obviously inapplicable. 

Seotion 107 says : " Each of the High 
OonrtB has superintendence over all Courts 
for the time being subject to its appellate 
jurisdiction, " 

Now, can an Officer acting under section 
7 of Act III of 1&95 be styled a Court subject 
to thisOourt’e appellate jurisdiction ? 

I think not. Appellate jurisdiction no doubt 
includes the power to interfere in revision, 
and is not confined to cases in which the 
law allows a regular appeal. As stated 
by Subramania Iyer, J., Chappan v. Moidin 
Eulti (6), the two things required to con¬ 
stitute appellate jurisdiction are the existence 
of the relation of superior and inferior 
Court,and the power,on the part of the former, 
to review decisions of the latter. I aoaept 
this definition but 1 oannot eee here either 
the relation or the power. It cannot be 
assumed that every officer exercising 
etatatory powers in this Presidency stands 
to this Court in the relation of au inferior 
Court to a superior, or that we have the 
power to review his decisions. Madras 
Act HI of 1895 is a self-contained Aot whiob, 
bs set out in its preamble, purports to provide 
“for the succession to certain hereditary 
Village Offioes in the Presidency of Madras; 
for the hearing and dispoeal of claims to 
Booh offioes or the emoluments annexed 
thereto; for the appointment of persons to 
( 0 ) 22 M a*! 8 M, L J. 231; 8 Ind. Dec. (n, s.) 49 
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hold such offioes and the control of the 
holders thereof; and for certain other 
purposee." 

It contains provisions dealing with all 
these matters ; and places the decisions in 
all cases in the hands of the Revenue 
Officers under the control of the Board 
of Revenue. The jurisdiction of Civil 
Courts to decide claims to office and 
emoluments is specifically barred, except 
in one particular case, by sestion 21: and 
as regards orders under seotion 7, with 
which we are concerned, section 23 pro¬ 
vides for appeals to the District Collector 
or Board of Revenue whose decision, it 
says, “shall be final." I find it impossible 
to bold on a perusal of the Act that the 
Legislature intended that these decisions 
should be subject to review by the High 
Court. I fail to see how we have any 
power of interference. 

It has been suggested that if this be 
so, Ast III of 1895 purported to take 
away powers which the High Court 
possessed prior tc its enactment and to 
that extent is ultra rt ret. But I can 
discover no basis for this. Prior to its enact¬ 
ment the position of Hereditary Villaae 
Officers was governed by Regulation VI 
of 1831; and this Regulation ir, if possible, 
even more explioit than the Act now in 
force in placing such Village Officers as 
the petitioner under the exclusive control 
of tbe Revenne Authorities, Seotion 7 of 
the Regulation provides that all other 
persons who hold or may hereafter hold 
Hereditary Village or other offioes in the 
Revenne and Police Departments, to which 
emoluments have been annexed by tbe 
State, shall be under the immediate 
authority and control of the Collectors of 
the Districts in which each offioes are 
established, and shall be liable to suspension 
or romoval from office for incapacity, 
neglect of duty, or other jnst cause, by 
the orders of tbe Collectors, subject in 
every instance to the approval of tbe 
Board of Revenue, and to the sanction of the 
Governor-in-Council in all cases in which 
he may see fit to interfere.” 14 8e ® m ® \° 
me impossible to contend that the Collector s 
power of control over Village Officers 
under this Regulation was subject o tbe 
superintendence of the High Court; and 
I am not aware of any single case, out 
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o! the innumerable mm of dismissal, etc., 
which must have ossurred under the Regula¬ 
tion or under the present Aet, in which 
the Court's interferenee has been invoked. 

Clause 16 of the Letters Patent to 
whieh Mr. Seshachari hai referred us seems 
to me' to advanse the ease no further 
than sestion 107 of the Government of 
1 d 

The same learned Vakil has sited two 
sases Nilmoni Singh v. Taranoth Muter ee 
(t) and Ohaitan Pat on Uahapatra v. 
Kunia Eehari Palnaik (i) arising out of 
the Bengal Rent Resovery Aet (X of 
1859). This Aet, on mush the same lines 
as our own Madras Aet VIII of 1865, is 
of a very different nature to the one we 
are now eonsideriDg. The Rent Oonrte 
constituted under it practically perform the 
functions of Civil Courts in certain matters: 
and it is sufficient for the present purpose 
to quote the words of Norman, J„ in 
Bhgrub Ohunder v. Shama Soondtue Debea 
(7): "It is clear that the Collector's Court 
is a Court over which, at the time of 
the passing of the Charter Act, the Sudder 
Court possessed appellate jurisdiction; and, 
therefore, it ie dear thAt the 15th section 
of the Charter Act gives us a superintend* 
ones over such Courts." 

Neither of the other oases relied on 
[Collector of Thom v. Bhathar Mahadev 
ijheth (2), Balakriihna JJdagar v. Vamdeoa 
Aigar (4) and Paramaneami Agganjar v. 
Alatnu Nachiar imml (5)] appear to me to 
oontain anything helpful to petitioner. 

I must, therefore, hold that the Revenue 
Divisional Officer proceeding under section 7 
of Act III of 1895 is not a Court eubjeet 
to the euperintendenaa of this Court and 
that the revision petition should ba dis- 
missed. 

The subject matter of Civil Miscellaneous 
Petition No. 1697 of 1921 is dealt with 
in the judgment of my learned brother 
and it seems unnecessary for me to add 
anything to what he hat said. 

Qoasac, J.—This is a petition te 
revise the order of the Revenue Divi¬ 
sional Officer, Erode, dated 8th January 
1921, wherein certain "charges" were 
framed against the Village Muneif of 
Sivagiri. It U first contended that thie 
is a criminal matter and falls within the 

(7) • W. ft, Act X Sal, 68. 


'corrupt practises’ coitions added to the 
Indian Penal Code by Act XXXIX of 
1920, and that the Revenue Divisional 
Officer was ultra oirei as no sanction for the 
proceedings had been obtained under 
section 196, Criminal Procedure Code. 
Tae sections of the Indian Penal Code 
relied on are 171 (c) and 171 (/), 

Secondly, it is contended that, even it it 
is not a criminal matter, we ought to 
interfere under, either feclion 115, Civil 
Procedure Code, section 107 of the Govern, 
ment of India Act, or clause 16 of the 
Letters Patent. The first consideration, 
therefore, ie, 1 b this a criminal mattei? 
As the Judge who admitted the petition 
when this was the only ground presented, 

I must confess that, at first, I thought 
it might prove to be so. The charges are 
set forth in detail and the Revenue 
Divisional Offioer is also a First Class 
Magistrate. There is ground for saying 
that (be matter was presented in euoh a 
form as to have the appearance of a 
criminal matter and the learned Vakil 
who appeared naturally did nothing in 
argument to detract from this. The cod- 
tention on the other side ir, that this is 
a purely departmental enquiry into the 
conduct of the Village Munsif. The so called 
"charges" arc m follows: 

“(1) That you, being a Government servant, 
actively associated yourself in the move! 
ment of non*co-operation against Govern- 
ment by going with Mr. E. V, Bama- 
ewami Naicker of Erode to the Sivagiri 
shandy on 26th November 1920 and 
telling people there not to vote at tha 
elections of the 30th idem. 

“(*) That you dissuaded and prevented 
poople from recording their votes by 
making false repreientations both in the 
shandy on 26th November 1920 and at the 
polling station on 30th November 1920 that 
the result of voting would involve the increase 
of taxes and the relinquishment of the 

vntcre’ properties to those in favoor of whom 
the votes were recorded, etc." 

Are these within section 171 ttfwl 
171 (/). I-dUn Peo»l Ood. P Tbt 6 ” . 
charge is eimply telling people not in 

vote tha second is 'false representations’ 
a. to increase of taxation and confiscation of 
properly. I gravely donbt if, either 0 
these wopld fonettuu voluntary i nt , r . 
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ference with free exercise of electoral 
rights so as to constitute the offence of 
undue influence at aD eleation for which 
punishment ie presaribed in eeation 171 (f). 
Under the English Statute (on which pre¬ 
sumably the new seations of the Indian 
Penal Code are modelled) 46 aud 47 
Viet, Chapter 51, seation 2, the following 
persons are guilty of undue influence: 

(1) Every person who direotly or indirect- 
ly, by himself or by any other person on 
his behalf, makes use of or threatens to 
make nse of any foras, violenae or res¬ 
traint, or in&iits or threatens to inflict, by 
himself or by any other perjon, any 
temporal or spiritual injury, damage, barm 
or loss upon or against any person in 
order to induae or eompel suah person 
to vote or refrain from voting, or on 
aaaount of suah person having votes or 
refrained from voting at any eleation; and 

(2) Every person who by abduction, duress, 
or any fraudulent deviae or oontrivanae 
snaaeeds in ^impeding or preventing the 
free exereise of the franahise of any eleator, 
or thereby snaaeeds in aompelling, in- 
dnaing or prevailing upon any eleator either 
to give or refrain from giving his vote at 
any eleation. 

I think, therefore, npon farther considers- 
tion, that neither of these so sailed aharges 
would fall within the misahief of sea- 
tion 171 (c). There is, however, an almost 
eluarer ground for distination. The peti- 
tioner is a Village Monsif, and is as suah 
amenable to the Hereditary Village 
Offiiers’ Aat (Madras Aot 111 of 
lb95). Section 7 of that Aat provides 
that the Oolleator may after enquiry fine, 
suspend, dismiss or remove the holder of 
any of the cffiies forming alass (1) io sea- 
tion 3 (of whiah the Village Munsif is 
one) for misaonduat, negleat of duty, or 
inaapaaity or non-residenee or for any 
other suffiaient aause. Seotion 2) of the 
Aat provides that the Board of Rsvenus may 
make rules for {inter alia) the bolding of 
enquiries nnder eeation 7 and the hearing 
of appeals under seation 2d, This last 
seation provides for an appeal from the order 
of a Oolleator under seotion 7 to the 
Distriot Collector and if the latter passed 
the order appealed from, to the Board of 
Revenue. “The deaision, on appeal, of the 
patriot Oolleator or the Board of Revenue, 
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as the case may be, shall be final.” The 
Board of Revenue made rules under 
seation 7 and they are published in the 
Fort Saint George Gazette of 23th June 
1838. The rules perhaps rather nnneces- 
sarily incorporate aertain legal terms familiar 
to ns in ariminal proceedings ineluding 
the use of the work "aharges”. 

On the whole, I have asms to the aon- 
•lusioD, having regard to the above and 
to the fact that the offiier purported to 
aot as Revenue Divisional Offiier, that 
this was a departmental enquiry nnder 
Madras Ait III of 1895, and was, there¬ 
fore, nut a criminal proceeding. This 
being then a aivil matter, have we any 
jurisdiction to interfere? We clearly have 
nine under eeation 115, Civil Procedure 
Code, and this was not seriously pressed 
by Mr. V. 0. Sesbacbari for the petitioner. 
His aontention was that we aould interfere 
under section 107 of ths Government of 
India Act and clause 16 of the Letters 
Patent. The former gives eaah High 
Court 'superintendence over all Courts 
for the time being subjeat to its 
appellate jurisdiction,” and the question 
arises as to whether a Revenue Offiier acting 
nnder section 7 of Act III of 1895 
io subject to our appellate jurisdiction, As 
laid down by Subramania Iyer, J. in Ohappin 
v. Moidin Kutli (6) ‘“appellate jurisdiction’ 
means 'the power of a superior Court’ to 
review the deoision of an inferior Court ’’. 
Here the two things whiah are required to 
constitute appellate jurisdiction are the 
existeces of the relation of superior and 
inferior Court and the power on the part of 
the former to review decisions of the latter. 
Is there suah a relation here? It is clear 
that a Collector dealing with matters under 
the Rent Recovery Act is not in suah relation 
in Madras Velli Periya Mira v. Moidin Padtha 
(6), Appandai v. Srihari Joishi (9) and 
Venkatanararimha Naidu v. Suranna (10) , In 
Nilmoni Sitifjh v. T'ltanath Muherjee (1) the 
Privy Oounoil clearly states that the process 
under consideration was not the trial of any 
question regarding rent, but that the Act in 
question (X of 1859) went beyond the trial 
of suah questions and provided for the exeau- 

(8) 9 M. 312; 3 lad. Dee. 'n. s ) 627. 

(9) 16 M. 461: 6 Ind. Dec (N. b.) 1020. 

(10) 17 M. 298; G Ind. Dec. (N. a ) 206. 
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tion o! decrees ; and it is also clear that the 
Oolleitor'e Court is a Court over which at 
the time of the passing of the Charter 
Alt the Sadder Court possessed appellate 
jurisdiction and that sestion 15 of the 
Charter Aat gave the OaUutta High Court 
Buparintendenos over such Courts. Sae 
Norman, J., in Bhyrub Ohunder v. Sham a 
Soonieree Debea (7). The Aatdealt with by 
the Privy Oounsil in this case was of a very 
different nature to the one under considers- 
tion here, and, ai already stated, it has been 
held here that the proposition doss not 
apply to the Rent Reaovery Aet in Madras, 
The ‘relation’ thus being found not to 
exist, does the‘power’exist? The answer ir, 
as pointed out by my Lord, that tho Ait in 
qusstion (111 of 18J5) is self-contained. 
Thera is no appeal beyond the District 
Collector or the Board of Rovsnue ai stated 
above, save in one solitary instants (seation 
21) and on one solitary ground, etc., on the 
ground of want of jurisdiction bssanse no 
emoluments appertain to the Village Offiser 
in respect of whish the suit is brought. It 
was thus obviously the intention of the 
Legislature that the Civil Coarts should, 
save in the ease under seotion 21, not 
interfere. The sontention raised on this is 
that the Ait is ultra virei of the loeal 
Legislature and that it bad no power to 
displace the power of superintendenas of the 
High O.nrt, Bat if the High Court never 
had snob power on the ground that the 
relation of superior and inferior Court did 
notin this instance exist, the Aat aannot 
have taken it away. Farther, the previoas 
Regulation (VI of 1831) relating ta village 
offices declares in its preamble "whereas—it 
is neaessary to provide that no alaim to suab 
offissa, or to any of the emoluments annexed 
thereto, shall be oagn'zable by the 
Ordinary Courts of Judiaature, and to render 
all suab claims adjudiaable to exilusively by 
the officers of Government in the Revenue 
Department,” eta. Seation 6 provides that 
the orders of the Board of Revenue shall 
be 6nal and aonelueive. See also seation 7, 
The provisions of the Regulation will thus 
be seen to be even more unequivocal than 
most of the sestions in the Aat. No ease 
has been brought to our notioe where the 
aontention of ultra virei either under the 
Regulation or the existing Aat has been 
raieed or deaided, and disposal under both 
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(must have b3en and must etill ba of very 
frequent oaaurrenae. With regard to elanse 
16 of the Letters Patent, I do not think the 
aase for the petitioner ean be aarried further 
under that—as I have already stated my 
reasons for holding that the Colleator is not 
subject to the superintendence of the High 
Court in matters arising out of Aat III of 
1895. 

In Balahriihna Udayarv. Vatu leva Axyar (4) 
it was held that, under the provisions of Aat 
XX of 1863, seation 10, the Civil Court (in 
this aase the Collector) exercised its powers 
as a Court of law not meroly as a periona 
dfsigneti. Paramaiieami Ayyangar v. Alamu 
Nachiar Ammal (5) held that where a 
Revenue Court bad dealt with a question of 
suaaession under the Madras Estates Land Aat 
without taking evidenie, the High Court 
aculd revise the order under seation 115, 
Civil Prcoedure Code, as that seation had 
been made applicable to proaeedings in 
Revenue Courts under that particular Aat by 
eeotion 192 of that Aat. 

Neither of these eases decided on the 
provisions of Asia widely differing from the 
one under discussion ean help the petitioner’s 
case.- 

I am, therefore, of opinion that this is a 
matter in whish we have no power to revise 
the proieeding of the Revenue Divisional 
Offiser and I ^ould dismiss the peti¬ 
tion. 

There is, farther, a motion to commit the 
Revenue Divisional Officer, Erode, for con¬ 
tempt for refusing to forward the records 
in this ease. The revision petition was 
admitted by me on 18th February . &21 and 
on 2lst February i 921 the offiee called for 
the record under section 115, Civil Procedure 
Code. The Collector to whom the Revenue 
Divisional Offiaer forwarded this Court’s 
notiae calling for the records, replied on 3rd 
March 1921 as follows:—“There has been no 
decision to enable section 115 of the Code of 
Civil Proaedure to be applied, nor does the 
notioe quote the number of the decree or order 
to which it purports to refer. I, therefore, 
return it.” ■ 

On 11th Marah 1921 the office again called 
for the papers and specified the order referred 
to. , This was.simply endorsed by the Collec¬ 
tor under date 20th March 1921 as 
follows-‘‘Returned, There has been no 
decision tj make section 115, Civil Pro. 
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•adore Oode applicable.” Tbe matter, i( 
any, is a civil lontempt and there is 
aothority to show that it males* no difference 
if tbe order tailing for the records is wrong 
i. e., that it has eventually b9en held by ns 
that section 115 Civil Procedore Oode does 
not apply. That this was hardly self- 
evident is witnessed by tbe long and learcel 
arguments addressed to ns and by oar detailed 
judgments in this case. The question of 
contempt was not serioa9ly argued and I do 
not propose, under the circumstances, to go 
into the question farther than to set out the 
facts as I have done above and to observe 
that tbe letter and endorsement of the 
Collector were neither courteous nor respect¬ 
ful to this Court and that the attention of 
Government will bs drawn to the matter. 
u. c. r, 

Petitiont diimiued. 
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JHAGROO RAI—Defirdakt—Rispordirt. 

Pre-emption-Suit based on custom—Custom not 
proved-Appeal-Plaintiff entitled to succeed on basis 
of contiact-Reoiand-Procedure. 

Where a suit for pre-emption filed on the basis 
of custom fails for want of proof of custom and an 
Appellate Court considers that the case might 
succeed on the basis of contract, it should not 
record a finding to the effect that the contract of 
pre-emption stood prored as between the parties, 
but should remand the case to the first Court for 
trial with permission to the plaintiff to amend the 
plaint basing his claim on ground of contract. 

Appeal from an order of the Additional 
Subordinate Judge, Baeti, dated the 2nd 
June 1921. 

Mr. P L. Banttji, for tbe Appellants, 

JUDGMENT.—This appeal is from an 
order of reward made by the lower Appellate 
Court under Order XLI, rule 23. It appears 
that Munoa Rai executed a deed of eale in 


favour of Bisdeo Rai and Sat Narain Rii in 
respect of certain immoveable property. 
Jhagroo Rai cued to recover the said property 
by right of pre emption, Jhagroo alleged in 
bis plaint that a custom of pre emption 
obtained in the village in which the property 
in dispute was situate and that he, being a co- 
eharer, had a preferential right over tbe 
vendees who were strangers. Tbe Court of 
first instance found that the allegation of 
oustom allegjd in tbe plaint had not been 
proved. The claim wi9 accordingly dismiss¬ 
ed. On appeal by the pre-emptor it was 
contended on his behalf, though no such 
ground was taken in the memorandum of 
appeal, that inasmuch as there was a men¬ 
tion of pre-emption in the timima kheuat, the 
pre-emptor was still entitled to aniseed, if not 
on the ground of custom, at least on the 
ground of contrast. Tbe lower Appellate 
Court acceded to tbe contention and setting 
aside the decree remanded tbe esse fer tiiil 
on the merits. The vendees in appeal to this 
Oonrt challenge the order of remand and 
contend that tbe lower Appellate Court 
should not have aoiepted the contention of 
the pre-emptor, &Dd if it did, it should have 
remanded the case to the Court of Grst 
instance directing the amendment of tbe 
plaint and the framing of an issue with 
regard to the alleged contract of pre emption 
and then tbe case should have been disposed 
of. In support of bis contention tbe learned 
Couniel for the vendees refers uc to the case of 
Bam Qharxb Ttteati v. Shankar Tewari (1). 
Tbe case relied upon by the appellaDte be¬ 
fore us dcee not bear out the contention for 
them to a certain extent. In that case tbe 
first Appellate Court had decreed tbe claim 
of the pre emplor holding that though be 
lad failed to prove the alleged custom cf 
pre-emption yet tbe xcajib ul are could be 
construed to contain a ecntraot of custom 
and as tbe period of the wanb-ul an bad not 
expired the contrast would be soDsidered to 
be still in force. The facts of the present 
case are slightly different. In the present 
case tbe lower Appellate Conrt has not 
decreed the claim of the pre emptor on the 
basis of contract but has only remanded the 
•ace to tbe 6ret Court for trial on tbe 
merits. We, however, think that the 
contention cf tho appellants is so far correct 

(1) 05 Ind. Cas. 242; 20 A. L. J. 15. 
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that the lower Appellate Court should not 
have recorded a finding to the effe.t that 
the oontraot of pre emption stood proved as 
between the parties. If the lower Appellate 
Court was ioslined to think that the paper, 
upon whish the plaintiff pre-emptor relied, 
evidensed a sontraat and that that eontrast 
was still in foree at the time that the disputed 
sale was made aud the present suit instituted, 
the plaintiff pre-emptor should have been 
allowed to amend his plaint and the caie 
should have been remanded for trial on the 
amended plaint. We, therefore, allow the 
appeal and modify the order of the Court 
below to this extent that the ease will go 
bask to the first Court for trial with 
permission to the plaintiff pre-emptor to 
amend hie plaint basing his olaim on the 
ground of sontraat. The defendant-vendees 
would, of source, be allowed to urge their 
defense to the Dew plea and to give evidense 
if they think it neseeiary. With this modi- 
fisation the desree of the first Court is 
affirmed.. As to costs, we think the soste 
should abide the event insluding fees in thia 
Court on the higher stale, 

p * Appeal allotted. 


Appeal against the judgment of Mr. 
Bigg, J., on the Original Side. 

Mr. Higinbotham, tor the Appellant. 

Mr. Leaeh, for the Respondents. 

JUDGMENT. 

Dccxworth, J,—This is an appeal from 
the detision of the learned Judge on the 
Original Side of this Court. 

The eetond respondent, Ma Ma Gyi, is the 
widow of one Maung Ba Than. In the 
6uit it wae claimed that this Manng Ba 
Than was a kiilima son of U Phoo and Ma 
Twet, both dsseased, First respondent, 
Maung Chan Mya, it the assignee of the 
interest of Maung Ba Than in the eetate 
of Ma Twet. Ma Nyun Sein, the appel« 
lant, is the grand-daughter of Ma Twet 
by a previous marriage of hers with Ko 
Po Bin, In the Court of first inatanie Maung 
B* Than was himself joint plaintiff with 
Maung Ohan Mya, but he died pending 
the suit, and be it now respresented by Ma 
Ma Gyi. 

The suit is one for the administration of 
the estate of Ma Twet, who died on 6th 
January 1918, and for a declaration that 
Maung Ba Than is her sole heir as the 
kiilima adopted son of her and her deceased 
husband,U Phoo. 


ivjuu UOIU UtVulBU IQai 


LOWER BURMA CHIEF COURT. 
First Civil Aw*sil No. 21 or 1920. 

May 31, 1921, 

FreienfMr. Justice Robinson, Chief 
Judge, and Mr. Justice Duckworth. 

MA NTUN SEIN— Appellant 

veriut 

MAUNG OHAN MTA and another— 

„ , Rripondsnts. 

Buddh„t ' Law—Adoption —Kittima adopted ton 

wL" t, "‘ <*-***. 

Under the Buddhist Low, whon a kittima adopted 
.on outer, the Buddhist Priesthood, he completely 

XfomiwT -T f n > ht * t0 inherit - “5 from 
all family ties, in the family of his adoptive parents, 

and on his re-entering civil lif 0 he would not i P ,o 

he mLVh 10 r08Um ° th ° po * itio11 ttnd ri 8 hts 
he might have been possessed of before, although 

himMtheiAvJ 6 ad °P tiTe P"»nU to agaiu adop t. 
him a. their k,U,ma son, and if he is received baok 

in his home on the old status with the obviou* 

IdontlT that ^V hould rosamo his old position a! 
i ml?! 6 - 1 '' the ^ ar8 spent in tho priest- 

iDhent tho es.ate of his adoptive parents, fp. 577 , 


- -- --- A U till 

was ever adopted by U Phoo and Ma Ywel, 
and the claimed to be the 8 oIe heir entitled 
to inherit. It was farther eontended that 
even if Ba Than had been adopted by 
U Phoo and Ma Twet, he lost all hie rights' 
aa their heir by becoming a Rahan and con> 
tinning as such for several years. 

Four issues were framed by the learned 
judge on the Original Side and he decided 
that Ba Than was the adopted Ultima ton of 
U Phoo and Ma Twst; that he did not entire- 
ly exelude Ma Nynn Sein as grand-daughter 
of Ma Twet from inheriting • that the uaid 
Ma Nyun Sein waa entitled to a one-fonrth 
•haiw of the estate; and that the fait that 
Ba Than had entered the Buddhiat Pri e .|. 
hood for a time did not exelude him from 
his rights as heir of Ma Twet. Against thi. 

decision Mei Nyun Sem has appealed. She has 
really raised ooly two pointe, firstly, that, m, 
admittedly there was no publi. eeremony of 
adoption, the learned Judge erred in holding 
on th. evidense that Ba Than wae adopted 

Tfcan S bT 6 hL t0 “ h ‘ iPl1 'd D J‘ ,,,0Ddljr ' 

Thao, by bsiounog a Baban and loutinqinf 
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in the religious life for several year?, severed 
all ties with the eesular world and aanselled 
Ihe adoption, if aDy suah adoption had taken 
plate, and that there is no evidenae of any 
fresh adoption by either D Phoo or Ma Ywet 
after he bad left the priesthood. 

Cross-objections were filed by the re¬ 
spondents Mantg Chan Mya and Ma Ma Gyi 
in respeot of the 6nding that Ma Nyan Sein 
was entitled to a one-fourth share in the 
estate. They sontend that the learned Judge 
on the Original Side should havedesided that 
the appellant was only entitled to one-eighth 
share in the said estate. There are thus 
really only three points to be desided in this 
appeal, vit :— 

1. As to the adoption of Ba Than, 

2. As to whether, if adopted, his position 
as an heir was destroyed by his entering the 
monastic life for a time, and 

3. As to whether, in the event of his 
beiDg held still to be an heir, the appellant, 
Ma Nyun SeiD, should get a one-fourth or a 
one eighth share in the estate. 

In regard to the firet point, vit , the adop¬ 
tion of Maung Ba Than, there is, in my 
opinion, a great deal of evidenae to support 
it. Asoording to this evidenae, there was no 
publia aeremony of adoption, but the evidenae 
of wbat may be styled habit and repute is, 
in my opinion, very strong indeed. There aan 
be no doubt that Ba Than was received into 
the house of U Phco and Ma Ywet when he 
was some five or six years cf age. His 
mother, a Burmese woman, bad died when he 
was still an infant, and he bad been left to be 
looked after by Ma The U, sister of Ma Hoin 
U, who used to visit Ma Ywet’s house in her 
capacity as a bazar seller. Ba Than appears 
to have gone there too. He was an attractive 
little boy and, after some time, it is clear 
that he lived permanently with U Phoo and 
Ma Ywet at their own house. It is not cer¬ 
tain when BaTban’s father, who was a Shan, 
died, but it is apparent that from the time he 
entered the house of U Phoo and Ma Ywet, 
his relations with his own family and guar- 
dians were completely severed. He continu- 
ed to live in U Phoo’s house and was brought 
np by him right up to the time when he 
entered the priesthood in fulfilment of a vow, 
and again for several years after he had 
given up bis monastic life. I might here 
point out that Ma Nyun Sein’sca?e is that Ba 
ffban, tboDgb he permanently resided with 


U Phoo and Ma Ywet, was kept there as a 
mere menial servant. I think it will he dear 
that the evidence as to his position in the 
house renders it impossible tn hold that snob 
was the oase. Maung Kyaw Zan, the twelfth 
witness for the defenoe, who, to my mind, 
appears to be largely responsible for the lin* 
taken by the defense in this case, was bound 
to admit that Ba Than was eertainly more 
tbau a menial and describes him as being 
"something like a manager.” U Phoo and 
Ma Ywet paid for the expenses of Ba Tban’s 
schooling, and for his ahinpyu ceremony, and 
there is evidence that after U Phoo’s death, 
when Ma Ywet and Ba Than were quarrelling 
about his right to claim a one-fourth share of 
the estate as orassa , she offered to pay the 
expenses of his marriage. 

U Shwe Zip, fifth plaintiff witness, states 
that U Phoo gave his own name as father of 
MauDg Ba Than when be brought him to his 
school. , 

Ko Po Sin, the fourth witness for plaintiff, 
states that U Phco and Ma Ywet told him 
that they had adopted Ba Than, and that it 
was generally reputed in the quarter that he 
had been adopted with a view to inherit. 
This witness, Ko Po Sin, had known the 
parties for seventeen years. 

Ma Thaw, the third plaintiff witness, is 
Manng Ohan Mya’e wife, but she was related 
to Ma Ywet. She definitely states that both 
Ma Ywet and U Phoo told her that Ba Than 
was their adopted son, and had been adopted 
with a view to inherit. She also states that 
there was general repute in the quarter to 
this effect. This witness used to live with 
Ma Ywet after the latter’s marriage with 
U Phoo and she continued on intimate visit¬ 
ing terms with the family. She states 
further that Ba Than’s position in the house 
was that of the son and not of a servant— 
that when he was youDg, he slept with Ma 
Ywet and U Phoo, and that when he was sick 
U Phoo and Ma Ywet used to look after him. 
There is a great deal of corroboration of her 
evidence in the statement of Ko Po Sin 
already referred to. U Pe is a trader and, 
according to his evidence, U Phoo told him 
that Ba Than was adopted with a view to 
inherit. He says that Ba Than was reputed 
in the quarter to be U Phoo’a adopted sou, 
and that Ba Than was regarded as U Phoo c 

son, 
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The learDed Jadge on the Original Side 
has expressed some doubts as regards this 
evidenae of U Pe, on the ground that it was 
unlikely that U Phoo would have made such 
a statement on the oaiasion of a mere 
quarrel between Ba Than and U Pe’s son, but 
after readincr the evidenae in question, I see 
no reason to doubt the statement. It was 
quite natural for U Pe when his own eon had 
had a quarral with another boy to find out tbe 
Booial status and anteiedents of his son’s 
antagonist. I think it was a natural aation 
on the part of a parent, and that, in order to 
re-assure D Pe, U Phoo may very well have 
told him that the boy was his adopted son 
and that he had adopted him as his 
heir. 

Maung Po Gaung, Inspeator of Poliae, 
speaks of the reputation of Ba Thau in the 
quarter as the adopted son and heir of U 
Phoo and Ma Ywet. He goes further and 
says that Ma Ywet told him that Ba Than 
was her son and adds that before he aame to 
know Ba Than personally, U Phoo bad told 
him that they had an adopted son, 

. The evideoee of U Tba Nyo (Honorary 
Magistrate), U Tun Lin, Ma The Bwin, Ma 
Lon Tin and Minus eorroborates in so far as 
to ehdw that they looked upon Ba Than as an 
adopted son, while Tha Nyo, Ma The Bwin 
and Ma Lon Tin depose that they were told 
by U Phoo and Ma Ywet that Ba Than was 
an adopted bod. U Tun Lin states that Ba 
Than addressed U Phoo as father and that 
both U Phoo and Ma Ywet addreseed him as 
son. He adds that Manng Ba Than took his 
meals with Ma Ywet and U Pboo. Further, 
from the evidence of U Tun Lin, Ma Tbe 
Bwin and Minus, it is apparent that from the 
general way in which Ba Than was treated 
by U Phoo and Ma Ywet or spoken of by 
them, they looked upon him as adopted with 
» view to inherit. 

\r * he " id . 0 of , lhe defen,e - tbe evidence o£ 
Ma Nyun Bern, her husband Maung Ba Yin. 

Ma Pwa and Po Hlaing i b interested and, as 

the learned Jadge below said, they are 

all more or less sonierned with the devo. 

lut.ion of the Property in favour of Ma Nyun 


The eyideme of Po Thit. the fifth defi 
witness, ie quite unreliable, for it has 1 
proved that he eommitted perjury in deni 
•onvictume of criminal offenses and that 
*90 under Polue supervision. Ma Sa Doe 


Ma Ma Gyi have given the most discrepant 
evidenae on all material points. Mahomed 
Dawood's evideme is not to be relied 
upon. He wae putin the witness-box to prove 
that Ba Than worked under him painting 
signboards for about a year after he had left 
tbe monastery. It is sufficient to say that Ba 
Than tould not have worked for him at the 
period stated, as he was then living with 
U Phoo. Further, he admits that bis 
own work and profits had been greatly 
diminished by the War, and it is, to say the 
least, unlikely that he would engage a man 
to assist him at sueh a time. He also ad¬ 
mitted that Ba Than was the only man whom 
he had ever taken as an assistant. 

Tbe defeDoe witnesses attempt to explain 
Ba Thao's return to U Phoo’a house after be 
left the monastery by saying that there, was 
a fear that Ba Aye’s ghost might haunt U 
Phoo’s houte. Not only is this a faroisal 
story but it ia, sontradisted by tbe evidence 
of Pleader Kyaw Zsd. Thie witness says 
that the sole reason why Bi Than did not 
return at once from the monastery to U 
Phoo's hocea was on aasount of some quarrel 
whieh was soon settled, Ba Than then 
returning to his old home. 

I eonsider that the position of Ba Than in 
tbe house of U Phoo and Ma Ywet was 
entirely inconsistent with , hie having been a 
servant, and that the only reasonable ex . 
planation ie, that he was their adopted son, 
and, lnasmush as they had no son of 

their own, an adopted son with a view to 
inherit. 


•. • V , "agio io tda 

position of Maung Ba Than after be gave up 

monastn life, because I shall deal with it in 

my remarks on the sesoud question arising in 
this appeal. “ u 

. n th ! 1L se,0Dd nation. M 

in tilt"* Bft Than ,orfeited hi - rirti as 
an heir by besoming a Monk and continuing 

8 nri 0 K 8eVeral , yearfl ’ lhe point i9 not an easy 
one, because learned Oonnsel on both sides 

have been unable to pat before me any 

whiTln C00rt8 ° P 

Tht”' Z 

zl': L 0 . 6 ,^ ‘" ,hotiiy mS 


; b t t r h « 
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reeovered from bis malady he would besoms 
a Monk and devote his life and energies to 
religion. In dne sonree he reiovered and 
serried out his vow, in so far that he entered 
the priesthood. He remained a Monk for 
a period wbisb is dessribed in the evidense 
as from three to seven or, at the most, eight 
years. His adoptive father, U Phoo, wa9 
a ward-headman in Rangoon, who would 
naturally be a well-known personage in the 
neighbourhood. There is every reason to 
believe that U Phoo and Ma Ywet paid the 
expenses of bis ordination, and that all the 
time daring whish he was a Monk they 
regarded him as still their son so far as due 
religious obBervanse permitted. It is very 
eigni6sant that when Maung Bi Than 
took up monastis life. U Phoo and Ma Ywet 
adopted another son named Ba Ays. It 
is pretty alearthat it was on Ba Aye’s deaease 
some years later that Ba Than left the 
priesthood and, after a very short interval, 
rejoined U Phoo and Ma Ywet in his old 


home. 

The evidense ehows beyond all reasonable 
doubt that he not only took up his life in 
the family from where he had left it, but 
that bis position was in many ways improved. 
There are two dosuments on the reeord, 
Exhibits D and E, in the latter of whish Ba 
Than is spoken of as the son of U Phoo. 
There is no doubt, in sonnestion with these 
dcmonl., vrhi.h .re d.t'd I. the ,..r 
1914 that U Phoo who paid the sonsideration 
taoney permitted Maung Ba Then’s name to 
appear poblisly as his son. This was sub- 
sequent to Ba Than leaving the monasite 
life Farther, there is evidense that Manngf 
Ba Than managed the theatrisBl business 
bf U Phoo and Ma Ywet, and after U 
Phoo’s desease in 1917 Ba Than sompletely 
managed the pee business. Further, some 
ten days after U Phoo’. Than 

was appointed, in sussesnon to him. ward- 
headman of the Quarter In<>pe«lor Po 
Gaung himself resommended Ba Than as 
U Pboo’i sussessor, stating that he was his 
B on and. as su.h, best entitled to susseed hi. 
father. At this time there was l«‘ W 
dispute about the sussession to U Phoo. 
estate, and I agree with the learned Judge 
on the Original Side that this fast must have 
been well known to Ma Ywet who lived in 
the earns house as Ba Than. Then there 
was no doubt that about two months before 


Ma Ywet’s death, she and Ma Nyua Sein had 
quarrelled abjut soma sovereigns and soma 
jewellery of whish Mi Nyun Sain wa? io 
possession, and that after this quarrol 
plaintiff’s witnessss, Tha Nyo and Po Sin, 
earns and interviewed tbs parties. Tha 
Nyo is a well-known man and was believed 
impliaitly by the learned Judge below, and, 
after perusing Tha Nyo’s evidenss, I ess no 
reason whatever to doubt him He has 
evidently asted on more than one onasion 
as an intervoner in the disputes of this 
family, The most important point io eon- 
nsstion with this qoarrsl is that during 
the sonversatioD whish took plase between 
U Tha Nyo aod Ma Y wet the latter stated that 
she sould not permit her grand-daughter to 
keep all this property besauas she had already 
given her Rs, 10,000 and there was a son whose 
interests she had still to sonsider. In 
answer to further questions, Ma Ywet deilar- 
ed that Ba Than was this son, and that be had 
been adopted with the intention of bis besoming 
their heir. Tbissonversationtook plase approxi¬ 
mately three hoars after alteration between 
Ma Nynn Sein and Ma Ywet. This unfor¬ 
tunate auarrel between Ma Ywet aod Ma 
Nynn Ssin appears ti have gono on daring 
the latter half of November and np to the 
27th of Deiember, when Minus seat a 
letter to Ma Ywet on Ba Thau’s behalf, 
slaiming his qaarter share of the proparty 
belonging to U Phoo’s estate, on the ground 
that he was the orcum eon. There san be 
no doubt that Ma Ywet ressived thialettsr. 
Witness U Tun Lin deposes that she brought 
some sash letter to him and told him to tell 
Ba Than not to ask for hisinhsritanse then, 
as she had already given a share to Ma 
Nynn Sein, and he would get all tbs prop¬ 
erty at her death. Pleader Maung Kyaw 
fcen wrote a reply on the *rd January, 
Exhibit 8, whish, in ’my opinion, wa9 the 
forerunner of the defease in the present 
suit. Farther, Kyaw Zxn states that Ba 
Than same to him the nsxt day (that would 
bs the 4‘.h January), and informed him 
that matters had baen settled amisably- 
Kyaw San sontenda that he ia ignoraot of 
the terms of that settlement, bat Minna 
states that they were that Ba Than should 
have Re. 1,500 instead of Rs. 3,000 whish he 
wft 3 aikiog for, and that Ma Y*at told 
Ba Tnau not to trouble her any more as 
he would obtaio all hur property on b#r 



INDIAN OASES. 


tfol. LXVI] _ 

Ml HTCK 6IIN », MAONQ CHAR MTA. 

decease. Oa the 6th of January Ma Ywet 
die J. After her death there cad b9 no 
doubt that U Tha Nyo sent for Bi Than 
at Ma Nynn Sain'a request, and that 
ia his prasenaa there wa9 a meeting 
between Ma Pwa, Ma Nynn Sein and Ba 
Than. There aan be no question that this 
interview referred to a division of Ma 
Ywet’s estate. U Tha Nyo deposes that Ma 
Nyan Sein asked him to divide the property 
equally between her and Bi Than. Ma 
Nyan Sein sontends that the objeat of 
this interview was to obtain property from 
Ma Thaw, bnt ehe does not explain why, if 
that was so, U Tha Nyo should have 
written the letter, Exhibit 1, to Mating Ba 
Than. 

I agree with the learned Judge below in 
accepting 0 Tha Nyo’s version of this story 
and in thinking that the reason for Ma 
Nynn Sein's visit to U Tha Nyo was, that 
she feared that Ba Than, a9 the adopted 
son, would slaim the whole estate, and 
she desired Tha Nyo to make an equal 
division. 

I have gone into these faots in some detail, 
beeame it is my opinion that on entering the 
priesthood, Mauog Ba Than must be held 
to have severed himself from all rights to 
.inherit and from all family ties. I some to this 
conclusion after readiog the Full .Bench sase of 
Mating 8hwe Ton v. Mating Tun Lin (l), and 
-fiage 175 of Mr. May Oang'e Barman Buddhist 
Uw. It is shown that, before the outbreak 
■of the great Enropean War, Manng Ba 
.Than had left , the monastery and had 
re joined hie family as an ordinary member 
of sosiety. The Burmese expression for leav* 
•mg the monastis life ie " La Twet, ” tit,, to 
•ome out a man. I expressly wish to avoid 
■attempting to deiids the question of whether 
in sash a sase a new ceremony of adoption ia 
neeeasary. What I do wish to say is that in 
•this ease the evidence, whish I have detailed 
above, shows that Ba Than was reoeived 
•basic in his home on the old status and that 
•he obvious intention was that he should 
■resume hie old position as adopted son and 
■heir. It appears to me that the real 
K"* . h , ,a monastery was 

ihn* ° l f ° k dfl9ir0d ‘° ha70 hi ® 

hS a? ft 80D ' 9iDM ‘hey 

had lost Ba Aye, whom they adopted 

° M> 3,7 ‘ 9 L : B ‘ » n Bar. L. T. 
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when Ba Than besame a monk. I think 
there aan be no doubt from the evidenee 
that he must bs held to have resumed his 
old position of hittima son and that the 
years Bpent in the monastery have not in 
hia ease in any way attested his right to in* 
' herit the estate of Ma Ywet, 

In regard to the third question, raised 
by the respondents in tbeir sross objections, 
it seems to me that the learned Judge 
on the Original Side by an oversight 
misapplied the case of Ma Sate Ngtes v. 
Ma Thein Yin (2). If Ma Swa Ngwe’s 
mother had survived, her share would, I 
think, have been one-half. It has not been 
contended that her mother was the oraiia. 
As the law stands at present, Ba Than 
would undoubtedly b9 the oraua of the 
family. Therefore, I consider that Ma Nyan 
Sein is only entitled to one*fourth of a half 
ehare (or one eighth share) in the estate 
and not to the one-quarter share assigned to 
her by the learned Judge below. 

Oa these findings, I would dismiss Ma 
Nynn Sein s appeal with costa throughout 
on the division of the estate as now awarded 
and would allow the respondents’ cross-obis*, 
tions with costs on R 3 1,000. 

Robikson.O.J,—I entisely sods ur,and would 
only wish to add a fqw words as to the 
effect of Ba Than entering the priesthood. 
There san be no question that this completely 
severed all ties that existed before he did 
8 ? therefore, on his re-enttring 

civil life, he would not ipiofacto be entitled 
to resume the position and rights he might 
have been possessed of before. It was open 
to UPhooaod Ma Ywet to taka him bask 
and to again adopt him as their kittim* 
son but that they did so must be proved. 

Lnnf S ,n K that the 81ma d8 *™ 

proof would be neoessary in all eases, and 
that it would depend on the fasts and 
circumstances of each case whether a re adop. 
tion had taken place or not. 

Thin T n3t 0nly did Bs 

I ban resume his former position in its 
entirety but the evidence elearlv ehnJ. 

m * y -“ birr 

do so and that he agreed. He lived with 
them as before and be performed all the 

narin'tsl 80 “'. aUendin » on his adoptive 
parents and assisting them in their busiwai. 


(3)1 L B. R. 193. 
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It )8 show d he was accepted and recognised 
in the quarter as their son aod they openly 
acknowledged him ae such. It is sertain that 
U Phoo provided the purohaee price of the 
honees bought, and deliberately allowed 
Ba Than’s name to appear benami for hia 
owd, attesting the deeds describing Ba Than 
as his son. In every way, therefore, that 
was possible they expressed their intention 
of taking him back and re plaoing him in the 
position he had formerly occupied. His 
appointment as Ward Headman because he 
was the son of the deceased Ward Headman 
is strong proof of how he was regarded 
in the quarter and this was done to Ma Ywet’s 
knowledge and with her with consent. 

I also agree as to the share of Ma Nyun 
Sein, Her mother was not the oraua child 
and she would be entitled to only one- 
quarter of what her mother would have 
got. 

The appeal is dismissed with costs through¬ 
out on the division of the estate as now 
awarded, and the cross objections are accepted 
with costs on Rs. 1,000. • 

TV. C. A. 

* Appeal diimiiud. 
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ALLAHABAD HIGH COURT. 

Civil Revision No. 151 of 1921. 

April 19,1922. 

Treteni:— Mr. Justioe Gokul Prasad, 

Firm RAM SAHAI-CHHIDDA LAL- 
Plairtifk-Prtitiorbr 

veniu 

Thi EAST INDIAN RAILWAY 
COMPANY— Dzpkmdant—Oppobits 
Party. 

Railways Act (IX o) 1680;,«. V-Noticc to agent, 
necessity of- Correspondence with Divisional Traffic 
Manager—Implied notice to Agent. 

A notice under section 77 of the Railways Act, 
having regard to section 140 of the same Act, should 
bo given, in the case of State Railways managed by 
a Company, to the Government or to the Agent of 
the Company or the Manager of the Government and 
any correspondence with, or notice to, the Divisional 
Traffic Manager of such Railway cannot amount in 
law to a notice ou the Agent of the Company, [p. 
£73, coL 2.] 


Civil revision against an order of the 
Judge of the Court of Small Causes at Aligarh, 
dated the ‘25th June 1921. 

Mr. hanna Lai, for the Petitioner. 

Mr. L. P. Zutihi, for the Opposite Party. 

JUDGMENT.—The plaintiff-applicant 
despatched two consignments of brass-ware 
from Delhi to Aligarh on the 20th of April 
1920. These consignments did not arrive 
at their destination and the plaintiff, after 
correspondence with the Divisional Traffic 
Manager, Oawnpore, served a notice on 
the Agent of the East Indian Railway 
Company on the 6th of December 1920, 
admittedly more than eix months after the 
delivery of goods. The plaintiff thereupon 
instituted the present suit for recovery of 
damages for loss of goods. He was met with 
an objection by the defendant East Indian 
Railway to the effect that the suit did 
not lie as the notice contemplated by section 

77 of the Railways Act, IX of 1890, had 
not been given. 

The learned Judge of the Court of Small 
Causes has come to the conclusion that the 
notice which had to be given in the present 
case under section 77 of the Railways 
Act was a notice to the Agent of the 
Company and that any correspondence with, 
or notice to, the Divisional Traffic Manager 
at Cawnpore would bs of no avail. It is 
true that the notice contemplated by section 
77 of the Indian Railways Act and, having 
regard to eeotion 140 of the same Act, in 
the case of State Railwaye, managed by a 
Company, is served on the Government or 
on the Agent of the Company managing 
the Railway or the Manager of the Govern¬ 
ment. In the present ease whatever inter¬ 
pretation might be put on the correspondence 
between the Divisional Traffic Manager and 
the plaintiff, it cannot amount in law to 
a notice on the Agent of the defendant 

Company. , „ 

This point is covered by the c^e of Gnat 
Indian Peninsula Railway Company v. Ohandra 
Bai (1) where the plaintiff had given notice 
to the General Manager, and in that case 
it was held that it was not equal to a 
notice on the Agent as contemplated by 
the aforesaid sections, so that on this point 
the Trial Gourt was oorrect. The other 

(1) 23 A. 55?i 3 A, I, J. 330j A, Yt. N, (1033) 10l» / 
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point argued before me, was that, having 
regard to the terms printed on the bask 
of the reaeipt given by the Railway, no 
notiae was necessary. A referenoe was made 
to paragraph No. 5 commencing with the 
words "all elaims, ete„” and it was argued 
that, having regard to this espeoial aoudi- 
tioD, the notiae aontemplated by sestion 
77 of the Indian Railways Aat was not 
neaeseary. This point, too, has been the 
subject of a deoision of this Court ; [see 
Great Indian Peninsula Railway Company v. 
Qanpat Rai (2), and a Bensh of this Coart 
has held that a sondition like that does 
not absolve the person who alaime to make 
the Railway Company liable from the 
necessity of giving the notiae aontemplated 
by sestion 77 of the Indian Railways Ast. 
This ground of attaok also fails. I, there¬ 
fore, dismiss this application for revision and 
sonfirm the dearee of the Trial Court with 
•osts. 

v- Application dismissed, 

(2) JO Iud, Cas. J22; 81 A. 544; 8 A. L. J. 643. 


LOWER BURMA CHIEF COURT. 
First Civil Appul No. 59 of 1920. 
Anguet 16, 1921. 

Present Mr. Juetioa Robinson, Chief Judge, 
and Mr. Jnstise Doakworth. 

8, K. R, S, L. OHETTY FIRM— Afpbllamti 

versus 

AMARCHAND MADHOWJEE & Co.— 
Risposniots. 

Contract, C. I. F., breach of—Damages, measure of. 


■ A. contracted to soli to B. a certain quantity 
nee at a certain rate per bag c. i. /. to Colombo, , 
undertook to make shipment at Bassein before 
certain date and obtain payment by handing o 
bills of lading to B. at Rangoon j he failod to si 
any nee at any time to Colombo, whereupon 
brought the presont suit to recover damages aris 
from the broach of the contract, and the quost 
was as to the true measure of damagos to 
awardod: 

Held, that a c.»,/. contract being a contruot 
tho sale of goods by tendering tho shipping do, 
rnonts, and not a contract for the sale of documoi 

t0 tho Principal and substant 

broaoh for which damagos wore awardablo was t 

^ h ' P i t . h0 rio ° to Colom bo, and B. v 
entitled to be put in tho same position that he woi 
havo boon m, had tho oontrnot been duly porfor 

tw th ! ° n0 ° deliverod to on du/date, a 
botieM ° f duma 8® 8 tho difforon 

botwaoa the. jwatrwt rate and tho rate at whi 


the rice could have been sold by him at Colombo 
had it been delivered on duo date. 

Appeal against the judgment of Manng 
Kin, J., on the Original Side, 

Mr. Leach, (with him Mr. Ohari ), for the 
Appellants. 

Mr. N. id. Cowasjse, for the R3spondent9. 

JUDGMENT. —The sole question for 
deoision in this sase is, what is the trne 
measure of damages for breaoh of a sertaiu 
c. i. f, contrast. The defendants-respondents 
agreed to sell to the plaintiffs-appellants 
590 bags of rise at Rs. 18-8-0 per bag, 
c.i.f. to Oolombo. The terms of the son- 
tract were that shipment waa to be made 
per 8s. "War Panther” or any other 
steamer from Bassein before the 20th De¬ 
cember 191?, payment to be made on 
handing over bills of lading by sellers to 
buyers at Rangoon. Defendants respondents 
did not ship any rise at Bassein under 
this sontraet before the 20th Desember 
1918, or at any time. It was, therefore, 
impossible that any dosuments ia pursuance 
of the sontraet should ever have some into 
ezistenee, and none oould, therefore, be 
banded over at Rangoon or anywhere else. 
The learned Judge on the Original Side 
of this Oonrt held that the damagee to be 
awarded were the differenee between the 
sontraet rate and the m'arket rate prevail¬ 
ing at Rangoon od the 20th ileoember 
1918. He apparently held that a c.i.f, 
sontraat is a sontraet for the sale of doeu- 
ments and not a sontraet for the sale of 
goods. He apparently followed the ease of 
Karberg Co, v. Blythe, Green, Jourdain 
Co. (1). 

It is eontended before ns on appeal that 
the measure of damages is the differenee 
between the sontraet rate and the market 
rate at Colombo at the time that the goods 
might be ezpested to have reaobed there, 
had the sontiast been dnly sarried out. 

What a o. i f. sontraet is, is fully laid down 
in Biddell Brothers v. E, Olemens Horst Oo, 
(2). The seller undertakes to sell tha 
epesiGed goods, to ship them to the plase 
agreed open, to obtain a sontraet of tha 
affreightment and polities of inBurante and 


Cl (1910) 1 K. B. 495, 85 L. J. K. B. 605, 114 L, 

5* I7 “ "•**• mjo - ao * •> 

(a) (19U) l»K, B,214, 
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to hand over the bill of lading and the 
policies to (he boyer. Snih a oontraot 
provides for delivery of the goods to be 
made by handing over the documents, and 
when this is done, the teller has perform¬ 
ed (be sontrast in foil and is relieved of 
farther liability. In the present aaee, the 
seller did nothing to sarry oct the sontrast, 
and it is eonlended that the breach of the 
sontrast sonsisted in his not handing over 
the dosoments at Rangoon. 

In the ca f e relied on in the Court bo- 
low, the learned Judge appears to have 
asted on the opinion of Ssrutton, J. He 
had held that a c.i.j. contrast is not a 
sale of goods bat a sale of dosoments re¬ 
lating to goods, and damages were awarded 
on the ground that regard must be had to 
the breash committed by him, which was 
the failure to bard over tbe dosoments. 
But in (he Court of Appeal, two cf tbe 
Lord Justices distinctly held that this was 
not a correct view of a c. ». f. sontraot. 
BaDkep, L. J., said, "The sontrast on the 
part of tbe eellers is a oontraot for the 
sale of goods whereby tbe sellers elio 
undertake, inter alia, to enter into a con¬ 
trast of affreightment to tbe appointed 
destination, which contrast will be evidenced 
by the Bill of Lading, and, secondly, to take 
out a policy cr policies cf irsurarse opon 
tbe terms current in the trade," and deal¬ 
ing with the statement made by Sorutton, 
J., in his judgment that " the key to many 
of the difficulties arising in e. i. f. con¬ 
tracts is to keep firmly in mind the cardinal 
distinction that a c, i. i. sale is cot a tale 
of goods but a eale of documents relating 
to goods,” be said, "I am not able to 
agree with that view of the contract that 
it is a sale of documents relating to goods, 
I prefer to look upon it as a oontraot 
for tbe eale of goods to be performed 
by the delivery of documents, and what 
those documents are, must depend upon 
the terms of tbe oontraot itself.'' 
Warrington, L. J„ in Lis judgment said, 
"Incidentally I deeire to say that I entirely 
agree with Bankee, L. J., in the remarks he 
has made about the statement made by 
SoruttoD, J.,tbat such a oontraot as this is 
a contract for tbe sale of documents. I need not 
bay that it is with much deference that I 
express my disagreement with a statement 
of that ccrt uiado by u Judgo with 'itfli 


extensive knowledge of commercial matters as 
ScrnttoD, J„ but it seems to me that 
it is net in accordance with the facts 
relating io (here oontraots. The contracts ars 
contracts for the eale and purohase of goods 
but they are oontraots which may be performed 
in the particular manner indicated by that 
passage from the judgment of Hamilton, J., 
which I have just read ; io particular, that the 
delivery of the goods may be effeoted first 
by plaoing them on board ship, and oecondly 
by transferring to tbe purchaser tbe shipping 
documents.” 

The jadgmont cf Hamilton, J , referred 
to wa9 given in the oase of Biddell Brother) v. 
E. Clemens Uortt Co. (i). That this view is 
the correot visw is dear from tbe judgments 
in the House of Lords in Johnion v. Taylor 
Brother) Sf Co., Ltd, (3). Tbeir Lordships 
were dealing with tbe question as to whether 
leave should be given for servic9 out of tbe 
jurisdiction of a writ of summons. Where 
the breach of a oontraot which is the founda¬ 
tion of the action was committed within the 
jurisdiction, leave wonld be granted, bnt 
where tbe breaob was committed oatside the 
jurisdiction, leave is not, as a mis, granted. 
Tbe facts cf the case were practically tbe 
same ac the faots before ns. The seller had 
shipped no goods. That breach had been 
committed ontside tbe jurisdiction and the 
breach to deliver documents was committed 
within the jurisdiction and it was sought to 
obtain leave by reason of this latter breaob. 
The Lord Chancellor held: "Tbe real com¬ 
plaint of the respondents against tbe appel¬ 
lant is that he did not, according to his 
contract, put on board ship tbe goods which 
be had contracted to sell. It is ludiorous 
to suppose that tbeir substantial complaint 
lies in the withholding of paper symbols 
whioh could have no meaning, and which, 
indeed, ooold have do existence when odcb 
tbe original breach bad been committed." 
Lord Daoedin said: ' Turning now to the 
present case, what is it that the plaintiff 
really complains of ? It is that the ore 
was not shipped in order to be forwarded. 
That is the gift of the whole matter. 
The non-tender of the chipping documents 
might have constituted a breach if the 
ore had been shipped, but when the ore 
was not shipped, no shipping doenmants 

(3' (1920) A. C. 144; 89 L, J. K- 13. 227; 122 L. T, 
13U; SO Cum, t'ac. Ctfj OA S, J. 6-j W T. L. K, li-’, 
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breath of non tender wap, eo to , 
swallowed np by the prior breach of non¬ 
shipment." Lord Atkinson said tbe same. 

Bat here the seller has in breash of his 
agreement failed to ship tbe goods. By 
doiDg so he has made the ereation, and, of 
coarse, the tender, of tbs shipping dotnments 
impossible. That is a neseseary bat col 
lateral consequence of the main and 
substantial breath of his contrast,” and 
Lord Book master said : "in the present 

instance the refnsal to ship the goods is, in 

my opinion, the whole of the breaah. Uulese 
and until the goods are shipped, the ship- 
pmg documents tannot tome into existence, 
and refusal to tender sn.h dotnments is 
•onseqaent upon the refusal to put tbe goods 
on board. It i. perfectly trne that withont 
the dcoaments, the title to the goods is not 
delivery is DO t effetted, and it 
may be that in an astion for non-delivery cf 
the dotnments the measnre of damage would 

good. ” ” for 

Regarding, therefore, ac. » f annlrw 
•ontraet for the .ale of good, „d to, ‘ l 

p r 

:=t-t 

ooald not bB°rMovered°for 8 ?^ 0 ^ damgas 
a .ontrattof carnCbye ll **?"\ rket - oh 
wat rejetted in Dunn „ d , thl8 V,0W 
(4). Oollto-, M. ft sai !i Mother, 

circumstances admit nf ' i ^ 0r87er the 

!h h : 

“efimy 

ending to the same . # V iahw 
eases.” principles 


in 


at. 

both 


The rite in this 
delivered at Colombo with*! P “ r,h88 ®d to bs 
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there. Tbe time that would be oocnpied ill 
tbe transit from Bassein to Colombo woald 
be foar or five days under ordinary 
tirsnmstantes. The plaintiffs-appellants, 
therefore, would be able to calculate the time 
of arrival and the probable fiustnations of 
the market, and they bought with reference 
to tbe probable rate of the market and tbii 
fact tbe defeDdaDts*re9pondents mast be taken 
to have realized. 

Tbe ordinary rale as to tbe measnre of 
damages is to be found in section 73 of tbe 
Indian Contract Act. Tbe parly wbo 
suffers by tbe breath is entitled to reoeive 
from the party who has broken tbe sontraet 
compensation for any loss or damage cansad 
to him thereby, which naturally arose in the 
u^aal course of things from suih breach, or 
whioh tbe parties knew, when they made the 
contract, to bB likely to resalt from the breach 
of it. 

The loss that would be saused to tbe 
plaintiffs-appellants in this ease would be the 
loss of tbe maikst at Colombo and not 
the loss of the market at Rangoon, That 
loss was due, in tbe present ease, solely to 
the breash by the seller of his sontrast 
to ship the risa at Bassein and send it to 
Colombo. That, as has bsen shown, is tbo 
principal and substantial breach of the 
contract. Tbe failure to deliver the shipping 
dooamenta has either nothing to do with 
tbe loss arising from the breach of the eon. 
tract, or has baen swallowed up in the nrin- 
cipal breach. 

In William, Brother, v. El T. Agiut L'd 

(5) it was held that the true measure of 
damages was the difference bstwesn the 
contract price and the market price at the 
t.me of the breach. That was also a 
c. contract ease. In the curse of his 
judgment , Q that case. Lord Dunedin drew 

attention to tbe distinction which mast Z 
made bstwesn cases in whieh damages were 
claimable in consequence of a total brea.h and 
cases in which damages arose from wli 
Referring to fFcrlAcfa, v. OhiL '°?Pul 'r' 

(6) h„ “M: "Tb« buyer, therefore, go, Jh» 
goods, and the only damage be had j 
™ i» del.,. Now, delay 
pr 8i odi.ad him ; but the .moan, of mjadSH 

((&''ls'com. s^i*; Jj’J 1 ' 1 ' 0 t T, 

?*S!VSi ) .Oa!’Sf. : 80 L J ' p ‘ °‘ ® J I *oi C.. 5 -f; 
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was no loDger a matter of epeaulatioD, it 
had been pot totbe test by the goods beiDg 
aotually sold ; and he was rightly, as I 
thick, only held entitled to mover the 
differenoe between the market prise at the 
date cf doe delivery and the prise he astnally 
got. But when there is no delivery of the 
goods the position i9 quite a different 
one. The buyer never gets them and he 
is entitled to be pat in the position in whish 
he would have stood if he had got them at 
the dne date. That position is the position 
of a man who has goods at the market prise 
of the day—and, barring epesial airanm- 
stances, the defaulting seller is neither mulet 
in damages for the extra profit whish the 
buyer would have got owing to a forward 
re-eale at ever the market prise, nor san 
he take benefit of tbe fast that the buyer 
has made a forward re-sale at under the 
market prise.” 

The authorities, therefore, slcarly sbr.w 
that, in thisoase, tbe ODly breash or, at any 
rate, the prinoipal and substantial breash 
for whish damages are to be awarded was 
tbe failure to 6hip the geode in order that they 
might be delivered to tbe buyer at Colombo, 
and, under the Jaw, damages are to be 
awarded to place the buyer in tbe same 
position as be would have been in, bad tbe 
•ontrast been duly carried out and tbe goods 
delivered to him on due date. In ordor to 
put plaintiffs appellants in tbe position that 
tb6y would have been in had this contrast 
been duly performed, the damage to whioh 
they are entitled is the difference between 
the contrast rate and the rate at whioh the 
goods could have been 6old by them at 
Colombo had they been delivered on due date. 

Tbe parties are agreed that tbe rate pre¬ 
vailing at Colombo, whish is to be taken 
to calculate the amount of damages, is Re. 26 
per bag. 

Tbe appeal will, therefore, be accepted 
and tbe decree of the lower Court will be 
set aside, and a decree will be passed in 
favour of tbe appellants for tbe eum of 
Rs. 4,425 with scats on that amount in th s 
Court and in tbe Court below. 

We certify for two Couneel. 


W. C. A- 


Appeal accepted. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 874 of 1920. 

February 6, 1922. 

Present Mr. .Justice Stuart. 

Tse SECRETARY of STATE for 
INDIA in COUNOIL-Plaintiff 
— Appellant 
versus 

MULL A— Defendant—Respondent. 

Cantonment land—Ejectment—Agra Tenancy Act 
(II of 1P0U, applicability of—Secretary of State- 
Owner of Cantonment lands—Adverse possession— 
Person occupying Cantonment land t position of—Costs 
—Plaintiff suing in wrong Court and on wrong cause of 
action but succeeding—Defendant's costs t liability lor. 


The provisions of the Agra Tenancy Act do not 
apply to lands lying in Cantonment areas as they 
are under the direct administration of the Govern¬ 
ment of India. Ip 58\ col. I.] 

The Secretary of State is absolute owner of all 
Cantonment land, unless he has parted with the 
ownership. There can be no adverse possession 
against him. [p. 583, col 2.] 

A person occupying land in Cantonments, which 
has not been specifically transferred by the Secre¬ 
tary of State, is in the position of a tenant or in the 
position of a licensee, [p. 683, col. 2.] 

V'hero a plaintiff institutes a suit in a wrong 
Court on a wrong cause of action and on assertions, 
which he is unable to prove, but ultimately 
succeeds on appeal, he should pay bis own costs 
throughout and those of the defendant, [p. 584, col. l.J 

Second appeal against tbe decision of tbe 
Dietriot Judge, ShabjahaDpur, dated the 9th 
April 1920. 

Mr. L. If. Banerii, for tbe Appellant. 

Mr. Mu'.htar Ahmr.d, for tbe Respond- 

ent. 

JUDGMENT.—Tbe faata of tbe suit out 
of wbiob this appeal ariees are that Molls 
Kaobi baa been in potion of three 
plots Noe. 1594/1, 1594/2 and 1601 

eitnated in ShabjahaDpur Cantonments for 
over 20 yesis before tbe date of 6uit. Be 
hae been aultivating tbeee plots whi.h are 
of sd aggregate area of about balf an aare. 
He puiobaeed tbe plot by three «le-deede, 
tbe Bret cf tbe 10th of January 1895, be 
se.cnd of tbe 20tb of July 1896 and be 
third of tbe 14th of Auguat 1896. On tbe 
evideo.e, he baa never paid any rent in 
reapeat of tbeae plots and hie title to 
copy tbe same was never eballenged on* 
tbe inatitution of the pretent pressed ngs. 
It would appear that in tbe yewJ91 
Babu Shimbbu Narain was appointed aa 
Reaord Offiaer for tbe Sbabjahanpur Canton- 
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ments, Until ibis appointment, Malta had 
been entered a* proprietor of plots Noe. 1594 l 
and 1594-2, other persons being reeorded ae 
proprietors of No. 1601. Babn Shimbbu 
Narain altered the entry and deelared Mnlla 
to be a tenant, Mnlla bolds other Canton¬ 
ment- land admittedly as a tenant. Later 
on, the rent of these three plots was re¬ 
corded as Rs. 5-8.0. In 1916 the Cantonment 
Anthorities sued to eject Mnlla under the 
Tenaniy Alt as a tenant-at-will from the 
half aire in question in the Court of an 
Assistant Collector. The plaintiff describes 
him as a non-ooenpansy tenant. The suit 
wasdeereed. Mnlla appealed to the District 
Judge. The Dietrist Judge found on the 
merits that Mnlla was proprietor of Nos. 
1594-1 and 1594-2 and a portion of 1601. 
He directed bis ejectment from the remain¬ 
ing portion of 1601. The Sesretary of 
State appeals to this Oonrt against the 
partial dismissal of the claim demanding 
that Mnlla be ejested from all the three 
plots. 

The first point for decision is, whether a 
Bent Conrt bad jurisdiction. I find that the 
Bent Court had no jurisdiction in the 
matter. The Tenancy Act applies to the 
territories administered by tbe Governor of 
the Province of Agra with the exieption of 
certain specified areas, Tbe land in dispute 
is situated in Cantonments. Cantonments 
are under the direct administration of the 
Government of India. This is dear from 
Army Regulation, Volume II, Article 406, and 
the following articles. The suit was thus 
instituted in a Court which had no juris¬ 
diction to decide it. If tbe land had been 
land to which tbe Tenancy Act applied, 
Malta must have been held to have acquired 
occupancy rights over two of the numbers 
and a portion of the third, but as the 
Tenancy Act has no application, he has 
not obtained tbe privileges of an occupancy 
tenant. Mnlla took the objection in the 
Court of first instance that the suit had 
been instituted in tbe wroDg Court. The 
appeal lay, in any ciroumetances, to the 
District Judge, as he asserted proprietary 
title, Section 197 of the Tenancy Act thus 
has application and, as I have before me 
all the materials necessary for determina¬ 
tion, I must dispose of the appeal as 
though the eiyfc had been instituted (as it 
should have been) in a Civil Oonrt. I thus 


take it as an ordinary suit for ejectment. 
What ie tbe position of Mu 11a P There can 
be only one answer to that question. There 
is a very long series of decisions from 1866 
onwards ; Oarey y. Robinton (1), Babu Ram «• 
ehand v. Collector of Mir tap ur (2), Patterion > 
v. Secretary of State (3), Secretary of State v. 
Jagan Praiad (4), Secretary of State v. 
\amanrav Narayan Ohiplunkar (5), Bank of 
Upper India Ld., Muttoorie v. Secretary of 
State (6) and Kaikhuiru AJerit Qhasmla v. 
Secretary of State (7), The last decision is 
a decision of their Lordships of the Privy 
Oooncil. From these decisions it is clear 
that the Secretary of (state is absolute 
owner of all Cantonment land, anless it 
csd be proved satisfactorily that be hsa- 
parted with the ownership. In the absence 
of evidence, as is the case here, all 
Oantoument land bslongs to the Sesretary 
of State. There can be no adverse poa-- 
aession against him. Tbe only position 
open to a person occupying land in Canton¬ 
ments which has not been specifically. 
transferred by the Secretary of State, is tbe 
position of a tenant or the position of a 
licensee. It has been found on the facts 
that Mnlla is not a tenant. He has never 
paid rent. His position is thus that of a 
licensee, and it is open to the Sesretary of 
State to eject him at will by revoking 
his license. This appsal must, therefore, 
succeed. 

I have asked the learned Government 
Advooate to sonsider the advisability of 
representing to tbe proper Authorities that 
this is a hard case. Mnlla purohaaed what 
he believed to be proprietary rights in 
Shahjahanpnr Cantonments over 20 years 
ago. The Cantonment Authorities did not 
question his title notil 1911, From that 
year they have all along permitted, him to 


(1) l Ind. Jur. (n. s.) 8S| Bourlce 899. 

(21(1668) N. W. P. E.O. B. 7. 

(n 369; A. W. N. (leSl) 46, 2 Ind. Dec. 

76^ 8 A ' H8i A ' W ' N ' (l894) 018 Ini Deo - (n- *) 
(6) 80 B. 137; 7 Bom. L. R, 736. 

(6) 8 Ind. Can. 1098, 83 A. 229; 7 A. L. J. 1194 

(7) 12 Ind. Cas. 1.7, 86 B. 1,16 0. W. N 909- IQ 

f ^ J- * N. 23, HOLJ.Z; !S 
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remain in occupation of this land. They 
&Fsigned no reason for ejecting him. The 
•ase would be a hard case in aoy sir* 
•omstanoei. It is partienlarly a hard 
•ase in view of the fact (hat Shahjabanpnr 
Cantonments, although it remains a Military 
Cantonment in name, has for maty years 
not been occupied by troops. There seems 
to be no inggestion that the cessation of 
•ultivation over this area is neseesary in 
the interests of the safety of Shabjabaopur. 
If the objeat of this suit has been to 
assert the Searetary of State's proprietary 
title, that objeat will be sufficiently gained 
by my deeree, and Mnlla might, then, be 
restored to the oaaupation of the land if 
be agrees to pay rent for it. In the result, 
I 1 dearee this appeal, bat inasmaab as tbe 
Searetary of State instituted the suit in a 
wrpng Court on a wrong aaose of aation 
and on assertions wbiab be was unable to 
prove, I direat that the plaintiff pay bis 
own aosts throughout and those of the 
defendant. 

j. p. Appeal allowed. 


LOWER BURMA CHIEF COURT. 
First Civil Appeal No. 112 cf 1920. 

July 11. 1921. 

Preient Mr. Justice Robinson, Chief Judge, 
and Mr. Jostiae Duckworth. 

, MAUNG PHO MYA iMD AMOtBEB— 
DrFEMDAMTS—A ppellants 
versus 

A. H. DAWOOD & Co. far its Attorney 
ALIMAHOMED JIVARAJ)— 

PLAIMTIPFP— RE8POMDIKT*. 

Partnership— Partnership not trading partnership— 
Money borroiced by one partner—Remaining partners, 
liability of—Indorsee 0 / pro-note, claim by, nature of. 


In the case of a partnership, which is not an 
ordinary trading partnership, there is, in the absence 
of evidence to the contrary, no implied authority 
in , one partner to bind the others by executing 
negotiable instruments, [p. 686, col 2: p. 58P. col 1.] 
Per Robinson, C. J.- There is a distinction between 
suits based on a promissory-note and those on tbe 
original consideration for tbe note. An indorsee 

can claim merely on the notes, and cannot fall bach- 

on the original loan [p. bB6, col. 1.] 

Maung Po Sin v. Vcllayappa Chetty, 02 Jnd. Us. 
816' 10 L. B. B. 321 and Karmali Abdulla Allarakui 
v Bora Rarimji, 26 Ind. Cas. 915; 39 B 261; 17 XT. 
L T 35- 2 L. W. 1!-?; 17 Bom. L. R. 103; '9 C. W. N. 
337; 13 A. L. J. 121; 21 C. L. J. 122; 25 M L. J. 5 5; 
, 1916 ) M. W. N. (I'C; 42 1 A. 48 (1\C.), dislin- 

guisbed. 


[1922 

Appeal against tbe judgment sf Mr, 
Young, J., on the Original Side. 

Mr. Chari, for the Appellaots. 

Mr. Autam, for the Respoodents. 
JUDGMENT. 

Duckworth, J.—The plaintiffs-respondents, 
A, H. Dawood it Oo., are tbe indorsees of 
several promissory-notes executed by Ma 
Kyaw, deieassd, in favour of one Jamal 
Aboo. As holders in due sourse, they 
brought a suit against the present appel- 
laots and aertain others for the recovery 
of R*. 7,818-10 6 alleged to be due on It* 
pro-notes. Tbe heirs and legal representatives 
of Ma Kyaw, deaeased, were inaluded 
as defendants. The other defendants, 
inaluding tbe present appellants, Maung 
Po Mya and Ma Mya May, were added as 
partners of Ma Kyaw, deaeased. In fast, 
it was sought to bold tbe defendants liable 
on the pro-notes sxeauted by Ma Kyaw, 
besause they were her partners, and because 
tbe partnership passed under the name and 
style of Ma Kyaw. 

The execution of tbe pro notes by Ma 
Kyaw was not disputed, and it was not 
denied that tbe money was lent by Jamal 
Aboo for tbe partnership purposes. 

Tbe partnership also is admitted. 

Tbe real defense was that Ma Kyaw 
had do authority to exosute negotiable 
instruments on behalf of the partnership, 
or to take loans from outsiders, and that 
tbe deed of partneiship speiiGed the manner 
in whioh a loan of money sould be borrowed 
for purposes of the partnership, 

Another point raised by tbe defense was, 
that Ma Kyaw was not tbe name of tbe firm, 
that the words "Ma Kyaw” used in the 
pre-notes represented her name and her 
personal senators, and that the pro-notes 
bore her Dame alone, and were exesuted by 
her in her personal capasity. 

The learned Judge on the Original 
Side fonnd that Ma Kyaw was the name 
cf the firm, and that Ma Kyaw, whri 
obviously managed tbe business of the Mill, 
wbish was tbe subject of the partnership 
had authority to borrow money and to bind 
tbe firm by executing negotiable instruments, 
as security for the loans. He, therefore, 
gave tbe plamtiffe-respoDdents a desree for 
t! e amount slaimed with costs. 

Mr. Obari, on behalf of appellants, Maung 
Po Mya and Ma Mya May, who alone haye 
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appealed against the deiree, argued the 
ease at very great length, but I do not 
tbiok it necessary to enter into all points 
argued by him, beaanse, in my opinion, it is 
quite alear that the partnership in question 
was not a trading partnership, and, there¬ 
fore, there must be evidenae of the authority 
of any partner to borrow money on behalf 
of the firm, or to bind the firm by exeauthg 
negotiable instrumenes. 

The main business of the Mill was to mill 
other people's paddy, convert it into rise 
and cell, taking its profit in its milling 
aharges. There is no sufficient evideme 
to show that it was habitual for this 
Mill to buy paddy, convert it into rise 
and sell that rice. It is, therefore, impossible 
to hold that tbie was in aoy sense a trading 
partnership, in regard to whiah the law is 
now settled. In each a case as this, as 
already stated, evidence of authority to 
oontraat loans for the partnership business 
is necessary, but there is no such evidenae on 
the record. 

This iB not a case in which it is possible to 
infer that there was implied authority to 
bind the firm in this manner, and the 
mere fast that it may be very common iu 
Burma to execute pro-notes for goods supplied 
on credit or for loans, will not warrant m3 in 
bolding that, in this instance, Ma Kyaw had 
authority to borrow money or exeoute bills so 
ai tc bind her so partners by those transac* 
tions. 

I am quite unable to agree with the 
learned Judge on the Original Side in holding 
that Ma Kyaw was the name and style of 
the partnership. There was a notice board at 
the Mill which bore the sign “Oktan Rice 
Mill," and if there was a name of the 
partnership at all, J think that tbs deiigoa* 
tionaforesaid must betaken as the name of 
the business. 

It is perfectly true that Ma Kyaw was 
apparently allowed by the othor partners to 
manage the business, and it is apparent that 
in dding so she used her own name, but with 
one exception the documents showed dearly 
enough that that name was need by her in 
her personal capacity and not in any ssnse 
as the name of the partnership in question. 
The sole exception to which I refer ie the 
document, Exhibit B, filed in Oivil RegnUr 
No. 55 of 1918 which bears ths words "Oj 
Demand 1, the undersigned, Ma Ky*w of 


Daliab, mutually aod severally promise to 
pay, etc." 

It has been argued (hat this document was 
sufficient to show that Ma Kyaw wa9 used 
as the name and style of the firm, but I am 
unable to agree that this is the case. The 
words "mutually atd severally ” were 
obviously put iu by the writer of the doen* 
ment, because he thought that that was the 
correct and legal way of Writing a document 
of this description, and it would be going 
much too far to lay so much stress upon 
the use of these words as to deduca there* 
from that they were intentionally used to 
show that Ma Kyaw was not acting in her 
personal capacity, but was using her name to 
rspresent the partnership. I air, therefore, 
unable to hold that the words ‘ Ma Kyaw" 
represent the Dame of the business. That 
being so, it is manifest that, inasmuch as 
the notes did not bear the name of the 
partnership, (he other partners cannot be 
held to be liable nndcr them. 


I am, of course, dealing with this appeal on 
the understanding that the respondent^' 
suit mast stand or fall on the notes. He 
is, as stated, merely the holder in due course, 
aDd the notes were not made in his favour, 
but in that of Jamal Abco. The case of 
Mainq Po Sin v. Vellayappa Ohetty (l) 
is to be distinguished for two reasons 
(a) the managing partner was given a power* 
of*attorney, under which ha was entitled to 
borrow money, and (6) the plaintiff was not 
the indorsee of the bill, in the same way; 
the Privy Council oise of Karmali Abdulla 
Allcrakia v. Bora Karim i (2) is readily 
distinguishable, insamuah as the plaint¬ 
iff was not an indorsee of the negotiable 
instruments, as is the case here. In the 
case of SAaumugunafAa Ohettiar y. 
Srinivu i Aiyar (3) this distinction 
was referred to in the judgment of 
Srinivasa Ayyangar, J., on page 732* though, 
indeed, hie remarks were in the nature of 
o&ifer dicta. The point, however, seeme to 


(1) 6? Ind. Cos. 816; 10 L. B. R. 821, 

(2) 28 Ind. Cas. 916; 89 B. 26li 17 W L T sk. 
2 L. W. 138; 17 Bom. L. II. 103; 1ft C. \Y. N. 337« 13 
A. L. J. 121; 21 0. L. J, 122; $8 M. L J. 616; f 19161 

M. W.N. 600, 42 I. A. 49 (P.0 ). • ‘ ' J 

(3) 85 Ind. Cos. 219; 40 M. 727, (1916) a M w 

N, 14, 81 M. L. J. 1 88,4 L. W. 27l 20 M L T 172 

•Page of 40 M.- [£.i j — 
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ba that, io the present ease, the suit of the 
respondents, a? indorsees, ean only be on the 
notes as scab, and that the aonsiderations 
wbish appear to have irdoenaed their 
Lordships of the Privy Connail in Karmali 
Abdulla'i cus (2) have no bearing. This was, 
moreover, shown by the learned Judge on 
the Original Side in bis judgment. 

There is little doubt, therefore, that, in 
the present aase, the other partners cannot 
be held liable on the notes in suit. 

On the other band, there is nc doubt that 
Ma Kyaw was personally liable, and that, 
sinae she is dead, hsr legal representatives 
are liable, so far as regards suab estate of 
hers as same into their possession. 

So far as regards the present appellants, 
Maung Po Mya and Ma Mya May. the 
appeal mast be allowed,and the suit of the 
respondents a3 against them, must be 
dismissed with acsts in both Courts. 

Robissok, C. J—I agree. The distination 
between suits based on the pro note and 
those on the original aonsideration for 
the note must be alearly borne in mind. 
We are dealing bare with an indorsee who 
aan alaim merely on the notes and who osn- 
not fall bask on the original loan. 

In the aase of partnership*, not of a msr- 
asntile aharaater, there is no implied author¬ 
ity in one partner to bind the others by 
negotiable instruments. He must have ex¬ 
press authority. It is otherwise in the aase 
of an ordinary tradicg partnership. The 
present partnership is no: what is ordinarily 
resognizsd as a trading partnership and there 
ia no proof on the reaord that would entitle us 
to regard it as suah. Evidenea,as to the nature 
of the business and as to the praatiae of 
persons engaged in suab businesses would 
be admissible but none has been given. 
There ia do eipress authority and, there¬ 
fore the appeal must snaaeed. In addi¬ 
tion to the authorities sited, I would refer to 
Pr>mab\*i Bem.abr.ai v. T. H. Broken (4) and 
Tnaith Ottithil Kutti Ammu v. PuiusW.ham 
Do.«» (5). 


W. C. a. 

Appeal allovel. 

(±) 10 B. H. C. R. 313. 

(S S Ini Caa. SSI; 9U.LT. 120s (1911) 

W.X.45;21 M.L.J-526- 
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CALCUTTA HIGH COURT. 
Original Civil Scit No. 6iS or 1919. 
Marsh 2. 1921. 

PreierJ :—Mr. Justiae Rankin. 
AMARENL'RA KRISHNA DUTT aid 

CTHK&S — PLAISII7/3 


versus 

MOSIMUSJARY DEBI-Difiidiit. 

G'fr,»—5 v- ra 1 1. t. » *e i Cot,. pi a y—IV j 
Ur Transfer no* mal+ w C r.pjp.y’j 

register ifec: Transfer, mUr^d t viewer can If 

•reztei as :n.\ 


A. executed a transfer deed whereby he trans. 
terred certain shares iz a Company to his wife acd 
pos>r55::-n of them to her. She, however, did 
no:, till after bis death, complete the transfer deed 
by pettier her C3me entered in the registers of the 
Company as share-holder, nor was i: in hi? lifetime 
presented f:r registration wi;h the Company : 

HfId, that the gift was no: perfected as the donor 
did not do everythin? which, according to ther.atare 
of the property comprised in the gif:,_was necessary 
to be done to transfer the property, [p. 537, coL l.J 
Held, also, that as there was no eqnity to perfect 
an imperfect gift, the gif: haring been intended to 
take efec: by way of transfer the Conn w^old not 
hold the intended transferee operat* as a declara¬ 
tion of tmst. Ip £S7, coh 1., 

Mr. H. D. Bote, (with him Mr. JT. N. Bote), 
for the Plaintiffs. 

Mr. D. i\. Eote, (with him Mr. B.Ghate), 
for the Defendant. 


JUDGMENT.—In this ease, attbe aonalusion 
of the evidenae and the argument, I gave judg- 
ment upon the (outing that the deaeased had, 
duriog his lifetime, transferred aertain shares 
to the defendant, Sreemati M:oimuojary 
Dabi. At the trial, it was a summon assump¬ 
tion of both sides, that if the widuw null 
show that the deeeased had exeauted in 
her favour a aertain transfer deed, and had 
made over the same to her she would be 
entitled to snaaeed. Mr. H. D. B:s», for 
the plaintiff, after my judgment had been 
giveD, asked me to re hear argument upon 
the oise in vie* of the fast that subsequent 
•unsiieration bad indused him to think that 
ttiis assumption was wrung. Rather than 
havs the rights cf the parties determined 
assurding tu any other principles than those 
of law, I assented io having the matter 
re-opened in argument before me. Now I 
am quite alear on the faols of tbie ease 
that the gift, whisb the deseasel intended 
of these shares, was intended by him to 
take effast by way of transfer, an! that 
he did nut intend a trust. If, upin the 
evideni?, I thought that it was open tu tb# 
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widow to say that, on this questioo, her 
opportunity for adducing evidenoe had not 
been in the ainumstanaes eomplete, I should 
DOtdiBturb my previous intention, and I should 
give judgment in her favour. I am, 
however, satisfied, that in vie* of the evidenee 
given at the hearing, it is not now open to 
the widow to profess a desire to eontend that 
the gift of shares by hei hnstand was not 
intended to take effaat by way of transfer. 

As regards the shares in question, the deosas- 
el husband was the absolute registered 
owner. If one may apply language whiah 
is not etriatly appliaable even in England 
erospt to land, one may say that hs was tbe 
owner of tbe legal as well as the equitable 
interest in the shares. He executed the 
transfer deed, whiah is in evident, and. as 
I have held, he gave possession of it 
to his wife. She, however, did 
not, till after his death, aomplete the trans¬ 
fer deed : nor was it in his lifetime presanted 
for registration with the Company, In my 
opinion the gift was not perfested. The 
doner must hava done everything whiah, 
assording to tbe nature of the property 
•ompmed in the settlement, was neseisary 
to ba done to transfer the property : Mitroy 
v. Lord (l), Riihardt v. Delbiilge (2). The 
donee must iq tbe aaie of shares, sush as 
those with whiah I am eon89rned (the 
Artisles of Association of the Company had 
been put in evidense), have a present, 
absolute and unaooditional right to have the 
transfer registered : Societe Generate dU Parit 
V. Walker (3), Nanney v. Morgan (4), Moore 
V. North Western Ban't (5), Ireland v. Hart (G). 

In these airsumstanass, I mast, in this 
•ase, apply the prinaiple that tbera is no 
eqaity to parfeat an imperfeat gift, and 
that the gift, having been intended to take 
effest by way of transfer, ths Court will 
not hold tbe intended transfer to oparate 
as a deslaration of trust. The evidenoe 
with regard to the disposition of the dividend 
does not alter this position and is no stronger 

U) (1802} 4 Do G. F, A J. 261; 8 1 L. J. Ch. 798s8 Jur. 

(N. s.) 800; 7 L. T. 178; 45 E. B. 1165; 185 R. B. 135. 

(2J (187W 18 Eq. II; 41 L. J.Ch. 453; 22 W. B. 584, 

Hr <• ‘*■'*^■0 B . 

23^Ti i 3 6 7 ,7 Ch -«B.J.Ch.3U; 5St .T. 
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than it was in the ease of Milory v. Lord (lh 
Two eases, Merbai v. Ferotbai (7), Bhaskar 
Purshotan v. Saranuftfm (8) were ailed 
to me from Bombay, but, in so far as 
they qualify or whittle down the 
prinaiples whiah I have endeavoured to 
explaio, I am not prepared to follow 
them. The fast ie this that, unless those prin¬ 
aiples be adhered to, every imperfeat 
transfer will have to be made effeetual 
by being aoostraed as a perfeot trust. 

In these airanmstanaas, the result is 
that tbe plaintiffs must suoased in tbs 
suit, but all tbe sosts of tbe defendants 
after the first day of the hearing must 
bs paid by the plaintiff to the defendants. 
As regards tbe aost9 of suit up to, and 
inaioding, tbe first day of hearing, those 
must be paid by tbe defendant, Sreemati 
Monimunjiry Uebi. I am not prepared to 
make other defendants pay any eosts. 

As regards my first judgment, I hava a 
aopy of it, whiah is unsigoed. To make the 
matter quite elear, what I purpose to do 
is to make the shorthand notes of the 
first judgment a sahedule to this judgment. 


J. p. 


Appeal allowed. 


SCHEDULE. 

Rankin', J.—In this case, I quite agree with the 
proposition that the matter should be treated with 
that degree of suspicion which is proper to olaims 
which aro made aftor a man's death against his 
estate. In the present case, I am not surprised that 
the parties have searched high and low for corro- 
borative evidence on either sido, but having regard 
to the eitremo unreliability of certain witnesses, 
L think the evidonco, in the end, is within a very 
narrow compass. 

I do not think that the evidonce of the plaintiff 
Amarondra Krishna Dutt, about what his father 
is said to hove told him three years before his 
death, is worth anything, at all. The statement 
that a dead man throe years ago had said this or 
said that, is almost inovitablo in such a oase, and 
I am not in the least prepared to roly upon the 
evidenoe of Amarondra when ho makes a state- 
raent of that sort, particularly as it iB not corro¬ 
borated by tho evidence of any othor brother to 
whom it is to be presuraod somo kuowlodgn of the 
father's intention would bo communioated. As 
regards tho statomont that tho transfer deod, though 
not os fillod up ia the body of it now, was taken by 
Akhoy somo timo in August, shortly boforo his death, 
to tho Stook Exohange to havo tho shares sold by 
means of ono Protab Ohunder Roy, that is not 
borno out by the evidence of this broker, and I do 
not in the least fool satisSod that is anything 
except a tale. Vory muoh the samo consideration 
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dence with some vagueness and did not in the box 
impress me as a man whose oath proved the things 
which he said. Further, I am of opinion that the 
whole story as to what happened at the opening of 
the iron safe after the death some time in Septem¬ 
ber, is a story which comes to nothing in. either 
direction. Even if it be true that this lady's brother, 
RashiSc, who seems not to he a very reputable 
person, immediately shouted that there was no such 
thing as shares the moment the shares were men¬ 
tioned, and that immediately thereupon these some¬ 
what numerous parties assisting in this function 
got into a state of noise and quarrel, while the lady 
stood by the threshold, I am entirely unable to draw 
any inference useful for the decision of this case 
from these facts. Now, J think that the d.>cument. 
ary evidence in this case is by far the most import- 
ant, hut I failed to find any importance in a 
minute examination of the time and manner in 
which the transfer form was, after the death, signed 
by Monimunjnry Dehi by the pen of Kashik for^the 
purpose of accepting the transfer. 

The position shortly is this--The one witness, 
apart from the lady's evidence, who says that 
Akhoy Kumar Dutt executed the document now 
before me; that it was years ago in the condition, 
as regards the body of it, that it is now in, is the 
broker Dunanjoy Mullick. He is corroborated by 
the evidence of Amarendra in this respect, us it 
Would appear from Amarendra’s evidence, that 
Mnliick’s signature was on that document in 
August 1918, Now, it is quite true that Dunanjoy 
Mullick is a relation of this lady, but he is a share* 
broker and he is just tin* sort of person who might 
reasonably be called in for the purpose of assisting 
Akhoy Kumar Dutt to execute the transfer deed. 
There is no improbability, and merely by reason of 
the relationship there is all the more probability, 
that he would bo called in for that purpose. Now, 
the position is this. The transfer deed has on it 
the date 29th November »9I6, and l know that the 
deceased made his Will within a couple of weeks or 
bo after that, in December 1918 the same year. 
When 1 come to that fact 1 have before me the 
high probability that Akshoy was min Jed to arrange 
his affaire for some reason or other towards the end 
of 1916. In the Will he expressly 6ays that he has 
no cash or moveable estate for distribution, und I 
find from the evidence of the share certificate that 
those shares had been transferred to him as long 
ago as the 19th June 1907 He is very unlikely to 
have forgotten about this holding in the Bengal 
Timber Trading Company and his statement that 
he has no moveable estate for distribution is, I think, 
pretty strongevidence, taking it with the evidence of 
Mullick, as to the transfer deed, that Akshoy hnd 
disposed as ho thought of these shares at that time. 

Now, when he was disposing of these properties in 
this way, wo know something about his state of 
mind, because he says that the plaintiffs in this suit, 
"Abinash and Ainnrendra naturally boro u strong 
hateful feeliug to my wife and quite disrespect- 
ful to me, especially Abinash.” Remomhoring that 
the evidence of the testator himself is by far the 
bestclnssof ovidonce that can ho appealed to by 
claimants against his estate, I th ; nk I have here 
ample evidence for this, that the testator was 
minded to give these shares to his wife and was of 
opiuiou, us the recital in the Will shows, that he 


had effectively done so and that they no longer 
belonged to his estate. Tn these circumstances, 
although the date 29th November 1916 is in type 
and not in manuscript, I am satisfied, reading the 
circumstances together with the Will,' that it was 
executed as on the date which it purports to bear. 

It being, therefore, established that the testator 
was minded to give those shares to his wife and 
thought that he had effectively done so, it remains 
to consider the point which Mr. H. D. Bose very 
properly pressed. People often are minded to make 
gifts and yet do not complete the gift. That i* 
quite true, hut I am satisfied not only that the 
transfer deed wns signed and witnessed, but that it 
was given effect to by parting with it to the wife 
with the intention that from that time she was to 
l*e the owner of the shares. In the first place, there 
is some presumption that if a man \vant9 to make a 
gift he will do all that is necessary to effectuate his 
purpose. He is treating the matter in the Will as 
though the shares were not his, and, when I come 
to examine the evidence that the testator handed 
the paper over to his wife, I find the position to be 
this. The lady's evidence i9 confused and in some 
places unreliable, hut it docs seem fairly certain 
that both he and she had a private box of their 
own and they both had access from time to time to 
each others. The lady is an illiterate purda-naMn, 
If she were to he required to make her mark upon 
the transfer deed and to have the shares transferred 
into her own name with the result that dividend 
warrants would come addressed to her, it is very 
probable that that would produce a great deal of 
trouble and inconvenience both to the husband and 
to her every time that these matters had to happen. 
It is not an astonishing thing at all that, in there 
circumstances, the transfer deed should be made 
over to the wife, but that the transfer deed should 
not be presented for registration and a new shore 
certificate taken out in the name of the puvda-nothin 
lady. Every probability, it seems to me, is in the 
lady's favour. It is probable that the husband 
meaning to make a gift did make the gift; he thought 
he had made it and it is quite consistent that they 
should not do what would be very troublesome in 
its consequences, namely, get the shares put in the 
lady's name during her husband’s lifetimo. As 
regards the receipt of dividends, the lady says that 
her husband had, of course, to collect the dividends. 
Sometimes ho made them over to her and some- 
times it seems that ho spent them, I do not know, 
whether on household expenses or upon his own; 
hut the mere fact that he paid tho dividends, as 
such, on an)’ occasion to his wife, is corroboration 
of the gift, and thero is no doubt, having regard 
to tho relationship of tho parties, that if ho did 
not pay the dividends over as received to his wife 
he did so by her implied consent or at any rate as 
between her and him, upon tho footing that it was 
with her permission. I think, under the circum¬ 
stances, that the evidence proves to my satisfaction 
not only that the document was executed in Novem¬ 
ber 1016, hut that it was made over to tho lady and 
that there is room for quite sensible reasons, why 
the transfer was not completed by the registration 
of the shares in tho new name. The lady must, 
therefore, succeed in this suit. The suit will he dis¬ 
missed with costs on ?cule v o 2. 
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LOWER BURMA CHIEF COURT. 
Second Civil Appeal No. *241 or 1920. 
AagQ3t 30, 1S21. 

Present i—Mr, Justics Robinson, Chief Judge, 
and Mr. Jaetiee Dutkworth. 

QUAH CHENG G WAN— Plaintiff— 
Appulant 
term* 

MAUNG PO MYI and others—Difindants 
—Rispondeit b. 

Transfer of Properly Act (IV of 18822, *• 59 —Attes¬ 
tation—Standing by without signing as attesting 
whether sufficient —Mortgage-deed — Registra¬ 
tion defective— Evidence—Personal covenant. 

To satisfy the requirements of section 69 of the 
Tranefer of Property Act, the witnesses most sign 
their names after seeing the actaal execution of 
the deed. Standing by and Boeing the executant 
write something on the deed, withoot signing as 
attesting witness to the executant’s signature, is 
not sufficient, [p. 689, col. 2 ] 

Mortgago-deeds which are invalid for want of 
registration, or by reason of defective registration, 
are admissible in evidonce to prove a personal 
covenant to pay, and, where there is no doubt that 
the con8ideration.money was paid, and there is an 
unqualified agreement to pay, the lender is entitled 
to a decree for tbo amount of the money lent with 
tho interest due tbereon. [p. 590, col. 1.] 

SEqond appeal against the judgment of 
.the Divisional Judge, Tenasserim, sonfirmiog 
a dearee passed by the Additional Distrist 
'Jcdge, Tavoy. 

Mr. Shaw, for the Appellant. 

Mr. Maung Lit, for Respondents Nos, 1 and 

•M. 

JUDGMENT.—The plaintiff appellant has 
-brought this suit on a mortgage deed, dated 
the 18th September 1917, executed by Maung 
Po Myi and hie mother Ma Taing, The deed 
resites that they desired to mortgage the 
-properties specified for Be, 3,000 at the rate 
® 9, ^ 0 PBr sent per mensem, and it son* 
tmnes, we will re pay the prinsipal with 
interest at onoe when the moneylender 
demands the same. If we fail to do so, the 
moDeydender may sell these mortgaged pro* 
parties assording to law and return the 
exsass money, if any, to us. We will 
make np the amount, if it is short," and, later 
on, the deed resitee : "Under these sondifcions 
the rioh man Qiah Oheng Gwan lent the 
ftmonnt of Bi. 3,o00 to the mother and eon." 
When tho Bait was brought, M» Yaing was 
aaad, and her heirs and legal representatives 
W?a brought on the resold. Maaoa Po 
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Myi did not defend the suit, and a mortgage* 
dearee was passed against him. As regards 
Ma YaiDg’s liability, the mortgage failed, as 
it had not been properly attested in respest 
of her signature. The deed was first exesnt* 
ed by Manog Po Myi, aod bis 6igDatnre was 
dnly attested by two attesting witnesses. At 
that time Ma Yaing was ill in bed, and after 
execution by Po Myi, tbe deed was taken to 
her. The two attesting witnesses stood at 
the door and saw her write on the deed, bnt 
they did not sign themselves as attesting 
witnesses to her signature. To satisfy tbe 
requirement i of seslion 59 of the Transfer of 
Properly Ast, tbe witnesses mnst sign their 
names after seeing the aetnal exesution of the 
deed. See Shamu Patter v. Abdul Eadir 
Botvthan (1). 

Plaintiff asked for a personal detree, and 
the question ie, whether tbe mortgage failing 
in respest of Ma Yaing, a personal desree for 
the money san be given. The learned Diyi* 
sional Judge has felt constrained by tbe 
desision in Bumeedhur v. Su;aat Ali (2), 
whish follows the desision of their Lordships 
of the Privy Connsil in Narotam Dan v. 
Shio Pargaih Singh (3), and another deciaioh 
of their Lordships of tbe Privy Oonnsil in 
Kalha Singh v. Parai Bam (4), to hold that 
no personal liability aisrued or sonld be 
enforsed. In this we think'he is dearly 
wrong. 

In the first Privy Oonnsil, ease sited, their 
Lordshipe were dealinywith a particular sase, 
and they held that the dosnment in question 
contained no personal covenant to pay the 
debt ont of personal estate, or any other 
estate than the partualar taluq that had been 
hypothecated. In Bumeadhur's cate (2) the 
mortgagor promised to re-pay the principal 
on a certain specified date, and interest in a 
serlain month year by year. If the interest 
was not pari, the mortgagee was to be at 
liberty to resover the same by suit. The 


(3) 16 C. 640j 8 Iud. Deo. (n g \ qeh 
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document then prooeeded that, if the mort 
gaged property should ever be sold by auotioD 
for arrears of Government revenue or for any 
other reason, tben the mortgagee might 
mover both the principal and interest in any 
manner they might eonsider feasible, either 
from the person or other moveable or im¬ 
moveable property of the mortgagor; and 
that, if the prinaipal was not paid by the 
agreed date, then the mortgages might 
institute a suit to reaover from the mortgaged 
property. In other words, it was held that 
a speaial agreement had been made as to the 
remedies wbiah were to be open to the 
mortgagee, and that, therefore, he aould not 
reaover his loan in any other way. In Kalha 
Singh’s case (4), the same prinaiple is laid 
down. Their Lordships stated : "Id the next 
plaae, although an unqualified admission of a 
debt, no doubt, implies a promise to pay it, 
their Lordships are not prepared to hold 
that that is necessarily so where there is an 
express promise to pay in a partiaular man¬ 
ner. It must depend on the aonstruation of 
tha instrument in eaah case." in all three 
eases it will be observed that it was hsld that 
there was no general promise to pay but only 
a promise to pay in a partiaular way, and, 
therefore, these authorities do not apply to a 
ease where the mortgagor has not limited his 
liability to pay only iD a partiaular manner, 
and that was the view of the law taken in 
the ease of Ethel Georgina Kerr v. Olara B. 
Buxton (5). 

It is uDneaessary to refer to the authorities 
whiah lay down that mortgage-deeds whioh 
are invalid fqr want of registration or by 
reason of defective registration, are admis¬ 
sible in evidence to prove a personal coven- 
ant to pay. What has to be considered, there¬ 
fore, in each aaee is the terms of a partiaular 
document,. * 

In the present case there is do doubt that 
the consideration money was paid. There 
are aonourrent findings by both the lower 
Courts as to this, and we see no reason to 
differ from them. There is an express 
promise to re-pay, and the document provides 
that, on failure to do so, the mortgagee may 
proceed against the mortgaged property. 
There is, further, the express admission of 
liability to pay any balance that might still 
remain outstanding after the property had 

4 C. L, J. 510. 


baen brought to sale. There is nothing in 
the document to show that the agreement to 
pay was qualified in its terms, or that there 
was any idea of substituting a remedy against 
the property for the initial liability to re pay 
the loan. The plaintiff, therefore, was, entitled 
to a deoree against the estate of Ma Yaing 
for the amount of money lent with the in¬ 
terest due. 

We aocept the appeal and reverse the 
decisions of the Courts below with costs 
throughout, 
w. c. A. 

Appeal accepted. 


OALOUrrA HIGH couaT. 

Appeal prom Original Civil No. 66 or 

1920. 

February 4, 1921. 

Present : —Sir Lancelot SanderssD, Kt., 
Chief Justice. 

aud Mr. Jostiee Richardson. 

BISWANATH DAS GHOSE- 
Plaintipf—Appsllant 
versus 

SHORASHIBALA DASI and others 
Dependants—Respondents. 

Hindu, Law — Marriage — So, Iras—Intermarriage bet¬ 
ween Bengali Kayastha and Tanti woman, validity of— 
Sons, whether legitimate. 

A marriage which actually takes place between a 
Bengali Kayastha and u Tanti woman, both regard¬ 
ed us Sudras in Bengal, is valid in law and the 
son’s'of the union are legitimate and entitled to 
inherit the property of their father, [p. 696, col. 2; 
p. 53 1, col. l.j 

Appeal from a judgment of Greaves, J„ 
dated the 22od Deoember 1919, passed in the 
exercise of the Ordinary Original Civil 
Jurisdiction, 

Mr. M. N. Kanjilal (with him Messrs. P, N. 
Chatteriee and Af, 0. Qhote), for the Appel¬ 
lant, it 

Mr. N. N. Sircar, (with him Mr. 8, 0. 
Bose), for the Rsspondent, Shorashibala. 

- Mr. B. 0. Qhote, (with him Mr. Langhford 
James), for the Respondent, Niraujau 
Krishna. 

JUDGMENT, 

Sanderson, 0. J.—This is an appeal by 
the plaintiff against the judgment of Mr. 
Jostise Greaves whereby the learned Judge 
dismissed the suit. 

The plaintiff is an infant and saed by 
his mother and n9it friend. The sait wa> 
brought (<) for a deilaration ih»tf|beJl»Q 


Vel. LXVI] I^DlAfi 

BISWANATH Dig 0H08I P, 8HOEA3HIB1U Dill. 


eatifclsd to an undivided hilf share of and in 
the houaa and precnisss N 03 . 155, 156-land 
156-2, Baitakhana Raid (formerly No. 155, 
Old Baitakhana Bizir R?ad) in the town 
of Calintta, snbjeot to the life-interest 
thereon of the defendant Srimati Sborasbi- 
bala Dasi; (it) for a declaration tbat the 
indentnre of conveyance, dated 25th day 
of Marsh 1918, ezesated by the defendants, 
Srimati Shorashibala Dasi, Nogendra Nath 
Das Gbose and Srimati Golapmoni Dtsi 
in favour of the defendant Niranjan Krishna 
Das, is void and inoperative as against 
the plaintiff; (m) for a deslaration tbat 
the defendant Niranjan Krishna Das is not 
absolutely entitled to the whole of the said 
premises Nos. 156, 155-1, 156-2, Baits- 
khana Road (formerly No. 155, Old Biita¬ 
khana Bazar Road) in Calontta. 

The plaintiff farther prayed for an in- 
jnnstion to restrain the defendant Niranjan 
Krishna Das, from dealing with the said 
house and premises, pending the final 
determination of the snit: for a Reseiver and 
m the alternative that the defendant Shora¬ 
shibala might be ordered to pay to the plaint¬ 
iff the snm of Rs* 12,000. 

At page 155 a family tree is set ont, 
and this may be sonveniently referred to 


GOIiAK CHANDRA DAS GHOSH 


r 

B" t. Jaliarmani DasI, 
died 4th -Inly 1913 
(unmarried), 


( 


1 . M 

Doyal Chandra by $m. Golap- 
Das Ghosc moni Dasi, 

] (dofondant 

I • i No. 3.) 


Sfn. Shora* . Nogendra 
- flhibala Dasi, nuth Das 
(defondant Ghosoj 
No. If (defendant 

(unmarried), No. 2) 

(married). 


Jogondra- 
nath Das 
Ghoeo, 
diod 22nd 


Sin . Chain* 
baia Dasi, 
(alleged tc 
have boon 


r 


r 


March 1916) marriec 
.July ; o 
Angus 
1805.) 


Sm, Provabafci, 
(Minor;, 

Born 8rd Novem¬ 
ber 1908. 


Bisvranath Das Ghose, 
. (Minor) 
Plaintiff, . 

Born 26th January 1911 


. The plaintiff alleges that he is the 
legitimate son of Jogendra by his wife 
Oharubala and that he was born on tbs 26th 
Japnary 1911, 
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SLoiaebibala,' the let defendant, was sisier 
cf Jcgfcdia; Nogecdre, the 2nd defendant, 
wee brother of Jcgendra. Golapmoni, the 
3rd defendant, was the mother of Jogendra, 
and Niranjan Krishna Dae, the 4th defend- 
ant, was alleged to be the pnrehaeer of 
the properly in Question from the first three 
defendants by a ecnvejace dated the 24th 
Marsh 1918. 

The main hence in tbe cafe were: (0 
Was Cbarnbala lawfully married to Jo- 
gerdia? (u) Is the plaintiff tbe legitimate 
con of Jcgendra P The plaintiff alleged 
tbat in July cr August 1 £05, Jcgendra duly 
married (Cbarnbala, the mother cf tbe 
plaintiff, anordirg to tbe Hindu Sbaetras, 
and they lived as boeband and wife until 
tbe death of Jcgendra on 2<td Marsh 
1916; that Ibere was ieice cf the (aid 
marriage, tic., Probbabali, hern cn 3rd Nc- 
Tcmbcr If 08, end tbe plaintiff, born cn S6lh 
Jencaiy 1911, 

Tbe first three defeidants in tbe written 
statement alleged tbat Jcgendra was never 
married to Cbarnbala, bat that be kept 
her as his mistreee fer acmetime, and that 
Jcgendra seated to live with her since 
1909 and tbat the plaintiff was neither 
the legitimate nor the illegitimate eon of 
Jogerdra, 

The 4lh defendant, Niranjan Krishna 
Dae, alleged tbat he verily believed that 
Cbarnbala was a woman of the towD, 

The feels relating to tbe property in 
. question may be taken from tbe statement 
contained in tbe learned Judge’s judgment 
as follows:— 

"One Jabaimani Dasi, the aunt of She- 
mhibela, Nogendra and Jogendra, by bar 
Will, dated the 11th April 1S05, appointed 
Shoraebibala sole executrix and directed 
her to pay all her just debts, and gave to 
Shorashibala absolutely No, 97, Beadop 
Street, and gave No. 156, Old Baitakhana 
Bczar Road (now represented by the pr*. 
raises in eait) to . Nogendra and Jogendra 
absolutely in equal moietiea subject to a 
life-interest in favour of Shorashibala, and 
.ebe directed her executrix to pay monthly 
put of tbe inoome of her estate, Re. 10 a 
month to Golapmoni for her maintenance 
during her life and to Nogendra and Jo- 
gendra eaoh a like sum if they or any of 
them did not live under Shoraihibala’a 
t»re at her own residence. The testatrix 
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gave sertain legaoies and left, all other her 
moveables and immoveables to Shoraehibala. 
Jaharmani died on the 4th July 1913, with- 
oat having revoked or altered her Will, 
and on the 4th January 1918, Probate of 
the Will was grantod ont of this Court to 
Shorashibala. From annexure ' B’ to the 
affidavit of assets, it appears that no entry 
was made against the item ‘ amount of 
debts, due and owing from the deeeased 
payable bz law out of the estate.’ On the 
25th Marah 1918, Shorashibala, Nogendra 
and Golapmoni exesnted in favour of the 
defendant Niranjan a sonveyanse of the 
premises in suit for Rs. 12,800. 

The sonveyanse reaites, inter alia, the 
Will of Jaharmani, the grant of Probate, the 
death of Jogendra on the 22nd Marah 
1916, unmarried and intestate, and leaving 
his mother Golapmani as his sole heiress 
and legal representative, and that Sborashi- 
bala as exesutrit got possession of the 
estate of Jaharmani and paid up the lega- 
aies and maintenanae mentioned in the Will, 
and that Shorashibala, being in need of 
money for sarrying out the direotions in 
the Will as aforesaid, bad agreed to sell 
the premises in euit, and that Nogendra 
and Golapmoni bad agreed to join as re¬ 
versioners so as to sonvey to the purehaeer 
a good and valid tide. Shorashibala, No¬ 
gendra and Golapmoni grant, sell, sonvey 
and transfer to the pnrobaser the premises 
in suit and all the estate, right, title, in- 
heritanse, use, trust, property, slaim and 
• domand of the vendors and of eash of 
them into and upon the said property and 
the sonveyanse sontains the usual oovenant 
that the vendors and eash of them bad 
good right, full power, absolute authority 
and indefeasible title to sonvey aod a 
sovenant for quiet possession and to in¬ 
demnify and for further assnranse. 

" Shorashibala, Nogendra and Golapmoni 
on the same day swore an affidavit stating 
(paragraph 4) Jogendra's death, intestate 
and unmarried, and that Golapmoni was 
his heir and (paragraph 5) that besides 
themselves no other persons had any in- 
terest in the premises in suit and (para¬ 
graph 6) that the legasies and maintenanse 
had been fnlly paid and disakarged by the 
exesutrix. The same persons on the same 
day exesuted a bond in a sum of Rs. 25,600 
jn favour of tko puiskaoor whisk rooitefl, 
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inttr alia, the payment of the legasies. 
One of the sonditions of the bond being 
to protest the purehaser against any per- 
sods shiming to bs the heirs of Jogendra, 
Neither the sonveyanse nor the affidavit 
nor the bond makes any referense to any 
debts of the deoeased Jaharmani." 

After referring to the evidenae, dosu- 
mentary and oral, the learned Judge held 
that a aeremoDy of marriage was gone 
through between Jogendra and Oharnbala, 
and that Oharnbala was resognised as Jo¬ 
gendra's wife, and her abildren were re- 
sogoised as his and that she lived with 
him as his wife in Upper Ohitpore 
Road. 

He farther held that Jogendra was a 
Kayestha and that Oharnbala wa9 of the 
weaver slass and he then stated that it 
was neeessary to sonsider whether a marri¬ 
age between them sould be a valid marriage 
and the sbildren legitimate. 

In this Court, the above mentioned 
findings of fast of the learned Judge 
have not beeD sballenged by the learned 
Oonnsel who appeared for the first three 
respondents or by the learned Oonnsel who 
appeared for the 4th respondent, Niranjan 
Krishna Das. 

The learned Counsel, who appeared for 
the appellant, oballeuged the learned Judge’s 
finding that the plaintiff's mother was of 
the weaver slass and urged that the Court 
should hold that she was a Kayastha: I 
see no reason, however, to differ from the 
learned Judge's finding in this respestand, 
sonsequently, the ease mast be desided upon 
the learned Judge's findings of fast. 

The learned Judge further said that he 
must hold that, assording to the law as 
laid down in Bengal, Kayasthas are Sudrss 
and that the two (by whish I understand 
him to mean the Kayasthas and weavers) 
are sub divisions of the same oaste. The 
learned Counsel for the first three re¬ 
spondents said that he disputed that finding, 
but he did not diesuee the eases to whish 
the learned Judge referred and on whish 
he based his judgment in this respest. 
The ease of Aiita Mohan Ghott Moulih V. 
N erode Mohan Qhoie Moulih (l), one of the 
eases to whish the learned Judge referred, 

(t.> 3 j hid, Cdi. 127; 20 C. W. N. Wi at p. 934, • 
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wi3 deaidai by Ohaalhiri aid Nesinall 
JJ., f iu 1916 and at pagai 901 aad 90i* 
will ba found tha following p:magas :— 

"V7o agrea with tha IeirnBd Sibardimta 
Judge that Kayasthai, aonrdiog to tha law 
prevalent in Bangs], are sonsidered as 
Sudra3. The question has freqjjntly arisen 
in sonneetion with sa393 of adoption, and 
it is settled that as Sadras no religions 
•eretnooy is in their ease neiassary, bat 
that the mere giving and taking of a inn 
is mffiiient to give validity to adoption 
amongst them .... They have bsen 
treated as Sadras in oar Ooarts for a long 
series of years and their statu; as sneh sjunot 
pow be questioned. 

Bengali Kayasthas have bean aniformly 
treated as Sadras in oar Ooarts and the 
qaestion does Dot appear oapible of serious 
argument, although attempts may have 
reiently been made by some members of 
the eommnnity to traie their desseot from 
Khatriya9, and some of them may have aita- 
ally taken the sasred thread as belonging to 
the regenerate,” 

This judgment, as I hava already said, 
was not in aoy way shallengel by either 
of the learned Counsel who appeared for 
the respondents. 

, It mast, therefore, be takeD, as the learned 
Judges said in the above-mentioned ease, 
that the, Bangali Kayealhas are treated as 
Sajkae in this Ooart. 

\ ^ follows, therefore, that Jogendra, being 
a Kayaetba, and Oharubala, being a Tanti, 
were members of two sab-divisions of the 
same saste, ci*, the Sadras. The qaestion, 
therefore, arises whether the marriage 
between Jogendra and Oharubala was invalid 
by reason of the fast that they belonged to 
two sob divisions of the Sadra saste, 

, The learned Jadge relied upon the opinion 
Mpressed by Milter, J„ in Sarain Dhara v. 
Bakhal Qam (2), and npon the opinion 
of Mir Gooroodas Banerjee to be found at 
RAges 75 and 76 in the 4',h edition of his 
bojk on the Hindu Law of Marriage and 
Stndhan, 


• It has, however, baen held by the Privy 
Oounsil in Inderun Valungypooly Tater v. 
Ramavnmv Pandit Talavir (3) that if 

' la! ia 0 M*r 23 A W ;^ 334: 1 Ind ' Doc <*■ 8 > 1 

r “*“*■»«' 3 B. L. R. P. C. 1,12 W. R. p, 
C. 41, l Suth. P. 0. J. 267, 2 Sar. P. C. J. 493,20 E. R , 
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there has been a marriage in fast, there 
would be a presumption iD favour of there 
beiDg a marriage in law. 

In this sase the learned Judge, as I 
have already stated, found that there was 
i'd faot a marriage between Jogendra and 
Oharubala, that Oharubala was resogDised 
as his wife, and her shildren were reeog- 
nised as his, and that she lived with him 
ae hie wife in Upper Chitpore Road, 
Oalsutta. These findings stand unshallenged. 
There is, therefore, a presumption that the 
marriage was valid and assording to law, 
and the onus rests on the respondents to 
displase this presumption. No evidense of 
any usage or suetom applicable to the 
parties was given, exsept that Oharubala, 
the mother of the plaintiff, in sross- 
examination, said that Jogendra and 
Nogendra were Kayastbas, and that they 
•ould only marry Kayastbas : Ohara* 
bale, however, was, at the time, assert* 
ing that she and her father also were 
Kayastbas and that there was a valid 
marriage between Jogendra and beraelf. 
The validity of a marriage between a 
Kayastha and Tanti was obviously not 
present to her mind, 

In this Court the learned Counsel for 
the first three respondents urged us to 
remit the ease for a further hearing upon 
the question whether, by the usage and 
•ustom in this part of Bengal, a Kayastha 
•ould marry a woman of the Tanti (lass, 
and the learned Counsel was willing to 
submit to any terms aa to «oets whish we 
might fix. This waB opposed by tha 
learned Counsel for the plaintiff. The ease 
of these respondents in the Court below 
wae, in the first plase, that Oharubala was a 
kept mistress and that Jogendra bad not; 
married her; but the sase was not sonSned 
to that as appears from the evidense and 
also from the learned Judge's judgment. 
It was obviously sontended on behalf of 
these defendants that, even if there was 
a marriage between Jogendra and Cham* 
bala, it was not valid, btsause Jogendra 
wae a Kayaetbi and Oharubala wae a Tanti, 
and evidence was sailed by the defendants 
to show that Oharubala was a Tanti; that 
being so, in my judgment, if the defend* 
ante were desirous of -relying, on any 
usage or suetom whish went to show' tha 
invalidity of sash a lmmge, they should 
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have produted evidente in respeot thereof 
at the trial. No suth neage or tustom 
was pleaded, nor was any evidence given 
thereof and, under these einumstanees, in 
my judgment, we should not now be justi- 
fied in remitting this case for a further 
bearing in respect of this point. As 
already stated, the defendants abstained 
from tailing any evidente as to usage 
and tustom prevailing in this part of 
Bengal, but, for the purpose cf rebutting 
the above-mentioned presumption, reliante 
appears to have been plated upon the 
opinion to whith the learned Judge 
referred. In Narain Dhara v. Rakhal Oain 
(2), it was detided that, atoording to the 
dottrine of the Bengal School of Hindu 
Law. a tertain destription only of illegiti¬ 
mate sons of a Sudra by an unmarried Sudru 
woman is entitled to inber t the father’s 
property in the abeence of legitimate issue, 
vie , the illegitimate sons cf a Sudra by a 
female slave or a female slave of bis slave. 

That detision has been disapproved of 
in a recent Fall Bentb tase, Ra;ani Nath 
Dai v. Nitji Chandra De (4). But the 
opinion of Mitter, J., in Narain Dhara v. 
Bakhal Oain (2), upon whith Greaves, J., 
relied, was not overruled though it was 
pointed oot by Mookerjee, J., in Ra*ani 
NalhDatv. Nitai ChandraDe (4) at page 373,* 
that, "although it has been sometimes 
asserted that inter-marriages between 
different tastes is prohibited in the present 
age, the abthorities are not unanimous as to 
how far this prohibition extends to inter¬ 
marriages between different castes of the 
Sudra tlass in Bengal. " 

The opinion of Mitter, J., in Narain 
Dhara v. Rakhal Oain (2) was as follows:— 
"in an ordinary tase, where it is estab¬ 
lished that parties have lived together as 
hnsband and wife for a long length of 
time, it is tODSonant with natural justite to 
presume a valid marriage between them; and 
I am not aware of any peeuliar provision in 
the Hindu Law whith is intonsistent with 
snth a presumption as this, But in this 
ease there is no room for it, for the parties 
are of different castes, and a valid marriage 
between them is impossible unless sant- 

(4) 63 Iud. Cas. 60, 32 C. L. J. 333, 20 C. W. N. 

433; 48 C. 643 <F. B.). _ 
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tioned by any petuliar sotial tustom govern¬ 
ing them : i«e Vayavastha Darpana, p. 1038, 
and Ward’s Aoeount of the Hindus, Volume 
I, page 94.” 

Markby, J., however, in giving judgment 
said:—"The only doubt I have is as to the 
reasons given by my learned tolleagae for 
holding that the Distriit Judge is wrong 
in presuming that there was in this tase a 
valid marriage, and that the son of Radhoo 
wa®, therefore, legitimate. I understand my 
learned oolleague to oonsider that the pre¬ 
sumption is extluded, betause the alleged 
wife is of a different taste from the husband 
and that, unless santtioned by tustom, 
snth a marriage is not legally binding. 
Upon a question of this kind 1 should 
hesitate greatly before I differed from my 
learned tolleague, it beioga question with 
whith he is petuliariy well qualified to deal, I 
only wish to point out that no legal authority 
is quoted for this position, In the anoient 
text books no snob authority tonld be found, 
because it is admitted (»') that in antiont 
times the Sudras were but one general 
taste or ties - ; (si) that in antient times the 
marriage of a man with a girl of a different 
tlass or taste was not prohibited. Whether 
the tomparatively modern prohibition against 
inter-marriage of persons of a different tlass 
or taste extends in this part of India to the 
modern sub divisions of the Sudra taste or 
thss is a matter of very great importante. 
Tbe restrictions thus imposed would be very 
numerous; and restrittions upon marriage, 
however tonvenient sotially, assume quite a 
different aspett when retognized by the law. 
If the law does retognise them, of tourse, 
they tannot be ignored. But if it does not, 
it would be wrong to impose them, and I 
feel great hesitation in saying, for the first 
time, that there is a legal bar to these 
marriages.” It is to be noted that the 
learned Judge dwelt upon the point that he 
was averse to holding for the fint time that 
there was a legal bar to these marriages. 
Tbe date of this tase was 18/5. 

In Ufoma huchain v. Bholaram Dhubi (5), 
whith was a tase from Assam, it was held 
that there is nothing in Hindu Law pro¬ 
hibiting marriages between persons belonging 
to different eeitions or sub-divisions of the 

(5) 16 C. 708, 13 lud, Jur, 108| 7 Ind, Dec, (n, «.) 
1065. 
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ndra caste. The matterial part of the judg¬ 
ment was ae follows:— 

The question remains, however, whether, 
according to Rindn Law, this was a valid 
marriage. It wa9 contended, on the authority 
of a judgment of Mr. Justice Mitter in the 
<me of Narain Dhira v. Rakhal Gain (2), 
that marriage between two persons belonging 
to different sab-divisions of the Sadra caste 
is invalid. But that we think amounted to 
no more than an expression of opinion. The 
opinion of Mr. Justice Mitter was dissented 
from by Mr. Justice Markby, and the case 
was not deiided on that ground. We farther 
think that the opinion there expressed is 
inconsistent with the decision of the Judicial 
Committee of the Privy Council in the case 
of Inderun ValunQypioly Taver v. Ramasaiomu 
Talaver (3), The question there was, whether 
the plaintiff, being illegitimate, and, therefore, 
a9 it wa9 argued, of no casts at all, ooald son* 
tract a legal marriage with a person of the 
Sadra caste, and their Lordships said:—'Their 
Lordships are not aware that there is any 
authority—there has been none quoted, and 
it does not appear that there ia any authority 
supporting any such proposition as that 
which is contended for by the Pundttt ; and 
though their Lordships do not agree in 
everything that has been stated in the High 
Court of Appeal, they sre aatisfied that, in 
the Sadra caste, illegitimate children may 
inherit, and have a right to maintenance; 
and that, in this very instante, the illegitimate 
father of the mother of the plaintiff ae well 
as his daughter, were treated as members 
of the family: and, on the whole, seeing that 
these parties are both of the Sudra caste, 
and that the utmost that has been alleged 
really is that the Zemindar was of one part 
of the Sudra caste and the lady to whom he 
was married was of another part, or of a sub- 
iaste, their Lordships hold the marriage to 
have been valid; to hold the conlrary would, 
in fact, be introducing a new rule, and a rale 
whuh ought not to be countenanced, 1 

The same view was taken in the ease of 
Ramamani Arrival v. Kulanlhai Natehear (0). 

I here a similar objection having been taken, 
their Lordships said (page 352) 1 "On the 


(6) 14 M. 1. A. 346j 17 W. B. 1. 2 8 u th P C J 
*93,8 Ser. P, 0. J. 736, 20 B. B. 810, ’ 
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argument of this appeal this objection was 
not insisted on; it was conceded on both sides 
that recent decisions bad declared the 
legality of a marriage between persons of 
those two sub classes of the Sudra caste.’ 

“We think that those decisions are 
oonolusive as to there being no rule of law 
rendering such marriages invalid. It is true 
that the oaie9 referred to were cases from 
the Madras Presidency; but it has not baen 
shown to us that in this respect any principle 
of Hindu Law followed in that Presidency ia 
inapplicable to the Presidency of Bengal, 
nor has any case or any authority from 
ancient writers been cited to show that SQih 
marriages are invalid. Mr. Mayne in his 
work on Hindu Law treats each marriages 


as obsolete; and, moat probably, they are 
so in the more advanced parts of Bengal; in 
which castes have become sub-divided in 
such a way that the sub divisions are 
regarded as distinct castes in themselves. 
Bat the fact that these marriages are not 
resorted to is no ground for holding that 
they are invalid according to law, Our atten¬ 
tion wa 9 also called to another case—an 
unreported one—(Rsg. App. 274 and 322 of 
1886) which came before Mr, Justice 
Wilson and Mr, Justice O’Kinealy. In that 
case, it was not necessary to .decide the 
precise point which is now before us, bdfc both 
the Earned Judges intimated very distinctly 
their opinion that, if it were necessary to 
dissent from the opinion of Mr, Justice 
Mitter, in the case to which we have referred, 
they would have dons so, We hold, there, 
fore, that there is nothing in the Hindu Law 

prohibiting a marriage between the parties to 
this suit.’ 1 

We have referred to the judgment in the 

unreported case to which reference is made 

by the learned Jodges in the last mentioned 

case, it was an appeal from an original 

decree Nos. 274 and 32 1 of 18*'G 

and the judgment wa, that of Wilson and 

0 Kmealy, ,TJ. I w ,n m <j material por* 
tion of it 

"Then it i. said that, if the adoption took 
plate in fait, it is invalid in law, and for this 
reason that, althongh the alleged adoptive 

q!SrL aD i h9 j ! 8ed ftdopked 80D were both 
Sadra., they did not belong to the aama 

bran.h of the oaste or .laie of Sadrae and that. 

by aome rale cf law the adoption by a pewoi 

belonging to a parii.ular elaie of the general 
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f aite of Sudras, of a pprson belonging to the 
Sodra caste but to a different sub-divison of 
it is invalid. It has always been accepted 
that lbe qnestion of inter-marriage between 
two slaves and the question of adoption from 
one of these classes into the other ie practically 
the eam6 qnestion. An opinion has, no doubt, 
been expressed by one of the learned Judges 
of this Court, Mr. Jastice Mitter, m tbe case of 
Narain Dhara v. Bahhal Gain (2) that a 
marriage between parties in different 
snb-divisions of tbeSndra caste is prohibited 
nnlees sanctioned by any speeial anatom. 
That, [ think, did not amoont to a decision, 
bat it does amount to a distinct expression 
of opinion by ore whose opinion carries very 
great weight. On the other band, it was 
dissented from by Mr. Jostioe Markby who 
heard the case with Mr. Jostioe Mitter. If 
it were necessary for os to Jeoide that 
qoestioD, we ebculd, as at present advi62d, 
not be prepared ta follow that role. That 
there ia no each role of Hinda Law generally 
ia now authoritatively settled by twodecisiois 
of the Privy Ooonci), one in tbe case of 
Inderun Valungypcoly Tater v. R^maia'cn.y 
f audio Talaver {d) where their Lordships deal 
with the matter very decisively. They 
express their view on this question thus at 
page 159 : On tbe whole, seeing that these 
parties are both of the Sodra caste and 
that the utmost that has been alleged really 
is that the Zemindar was of one part of the 
Sodra caste, and the lady, to whom he was 
married was of another part, or of a sob. 
caste, their Lordships hold tbe marriage 
to have been valid; to bold tbe contrary 
would in fact be introducing a new role, and 
a rule which ought not to be contenanced.’ 
Tbe same question was before the same 
tribunal in another case from Madras, the 
caae of Ramamani Animal v. Kulanthai 
Natchear (6), and again the same law wa9 
distinctly laid dowD. That ia conclusive 
against the existence of the role contended for 
ac a role of Hinda Law generally. And we 
know of no principle accepted as belonging 
to tbe Bengal School of Hindu Lav which 
could distinguish it from the other 
cchools ; nor is each a rule laid down in the 
books upon whose authority we are accustomed 
to rely. On the contrary, we know that any 
approach to such a doctrine is diatinotly 
negatived by the highest authority of the 
Bengal Sibool oi Hindu Law, tbu D>yubhag’>, 
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In the oase before Mr, Justioo Mitter, tbe 
Privy Council decisions are Dot referred to 
and ody two authorities are oited, one is 
Ward’s ‘Accounts cf the Hindus*—that is a 
Madras book—and if the writer rather intend, 
ed to lay down a rule of law and Dot merely 
to describe the habits of the people, tbe 
Privy Council has declared that he was 
wroDg. The second authority is also a 
passage in Sbyaraa Obaran’s Vyavastha 
Darpana, but that writer has oited no 
authority iu support of his position. If, 
therefore, it had been necessary to decide 
this question of law we should have been 
inclined fo dissent from tbe opinion of Mr. 
Jostioe Mitter. But it is not necessary to 
do so, because the utmost that ba9 been said is 
that the rule is a rule which prevails iu the 
abience of special custom. 1 ’ 

In view of these decisions, in my jadgment, 
it must be held that there is no geneial role 
of Hindu Law which renders tbe marriage 
between Jogendra and Charubala, which in 
fact took place, invalid, merely by reason 
of tbe fact that Jogendra was of ons part of 
tbe Sodra caste and that Charubala was of 
another part of the same caste. Id the 
judgment of Wilson and O’Kinealy, JJ, it 
was stated that the learned Judges knew of 
no principle accepted as belonging to tbe 
Bengal School of Hindu Law which could 
distinguish it from tbe ether schools, nor ia 
6uch a rule laid down in tbe books upon whose 
authority we are accustomed to rely. The 
date of that oaee was 1838, 

Tbe position,-therefore, is as follows:—A 
marriage between Jogendra and Charubala 
did in fact take place. Charubala lived with 
Jogendra, was recognised as his wife and bad 
two children by biro, who were recognised as 
his children. 

The presumption, therefore, is that it was a 
valil marriage—there is no general rule of 
Hindu Law which rendered their marriage 
invalid. There was no evidence of any 
special usage or custom applying to tbe 
parties or to that part of BsDgal in which 
they lived, showing that the marriage was 
invalid, and, in the absence of such evidence, 
and in view of the decisions of this Court to 
which I have referred, in my judgment the 
general rule of the Hinda Law must be 
applied and the marriage must bs held to be 
valid. Tne learned Counsel for the first three 
jospondootu otroo^ly urgod, as already 
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stated, that if an order for remand were made, 
he woald be able to sail evidence to prove 
the existence of Both speoial mage or tnstom 
in this part of Bengal; we have desided that, 
in this ease, it would not be right to make such 
an order. It was urged on behalf of the 
respondente that, from the eoaial point of 
view i'd the part of Bengal in whieh the 
parties live, a marriage between a Kayastba 
and a Tanli would be almost impossible. In 
this Base there is Dot moth to be said from 
the sotial point of view, for Jogendra, aasord- 
ing to the evidenee of his sister Shorashibale, 
was a man of bad sharaeter and a drunker! 
who, when under the it-flinte of liquor, used 
to assault people, and Shorashibala herself 
was kept as a mistress. But this is not the 
question whieh we have to deaide : we have 
to be satisfied that the restrictions upon 
marriage alleged by the learned Oonnsel for 
the respondents have bsen reeognised by the 
law and that the marriage whieb in faot took 
plate between Jogendra and Charubala was 
not valid attording to Hindu Law. it may 
be that a spatial usage or eastom prohibiting 
inter marriages between two persons of the 
Kayastha and Tanti sub-divisions of the Sndra 
taste in tome part of Bengal may be established 
by proper evidenie. It is snffieieDt for ns to 
say that in this ta«e there is no evidente of 
any eueh usage or eastom, prohibiting the 
marriage of Jogendra and Oharubala, on 
whieh we aould ait. In my judgment, there¬ 
fore, the marriage between Jogendra aod 
Oharubala must be held valid aaeording to 
the law and tustom prevalent in Bengal and 
the plaintiff must be held to be the legitimate 
■on of Jogendra. 

At the end of the judgment, the learned 
Judge said: “If I had been able to hold that 
the marriage was a valid one, I should have 
held that, by virtae of the eouveyante, the 
ebarB of the plaiotiff did uot pi 39 and I 
should have held on the evidenos that 
Jabarmani left no debts whieh were aupiid 
at the date of the tonveyanos and that the 
purchaser bought with notite of this and 
that Shorashibala was not entitled at the 
datiof the sale to sell as ezaiutrix. It is a 
well-settled rule of aonveyaneing, and laid 
down in the authorities, that, under 
•iranmetaneea similar to the preient, if an 
exeintor tells, as eueh, within ‘20 years of 
the death and purchaser has no knowledge 
that tbw are no debts (and be is not Ijoqqd 


to enquire) the whole interest passes, bnt 
this is not 13 if, as here, the purchaser 
knows there are no debts. I disbelieve the 
evidente of Pannarani and of the other 
woman who swore to debts and payment, and 
I disbelieve the evidenee of Niranjan that 
be wee told there were debts whieh is 
inoonoistent with all the dotumenti in the 
ease.” 

These findings of the learned Judge have 
not been challenged. It follows, therefore, in 
view of these findings and the marriage beiog 
held to be valid, that the share of the plaintiff 
did nut pass by virtae of the conveyance, 
that Jaharmaoi left no debts and that the 
respondent, Niranjan Kishna Das, bought 
with notite of this aod that Shorasbibali was 
not entitled, at the date of the sale, tu sell as 
exeantrix. 

This being so, in my judgment, the appeal 
must be allowed and a declaration mast be 
made in ataordanes with the first three 
paragraphs of the prayer in the plaint. The 
respoudent mast pay the eoet9 of the plaintiff 
of the Buifc and of this appeal. 

Daring the opening of the appeal reference 
was made to the above mentioned Fall Beneh 
case of Baiani Nath Dit v. Nitai Ohanira Da 
(4), and it was argued on behalf of tbs appsL 
lant that, even if the marriage between 
Jogendra and Oharubala was invalid, IB* 
plaintiff was entitled to inherit a share of bis 
father’s (JogBndra’d) estate. The learned 
Counsel for the respondents objected to this 
eose beiog disposed of on that ground, and ha 
urged that the ease had not been investigat¬ 
ed from that point of view, and that it might 
bs that there were other persons who wonld 
hive preference over the plaintiff: ths learned 
leading Counsel for the appellant in his reply 
admitted that the appellant mast stand or fall 
by the ease whieh he had made iD the 
Court bslow. Si that in this appeal it 
is not neiessary for na to consider farther 
the above mentioned point. 

ftiCJABDSON, J.—largee. In my opiaion 
the torrent of authority 03 thin topic, 
ansisnt an! modern, is strong to show 
that this marriage bet wean a Kayaatha 
and Tauti, however unusual, however 
opposed to current Mm it may b>, was 
valid in law. 

Th 3 Tanti^ are Sidrai, and thara are 
detisions binding on us whiih 0 impel ns 
to hold that the Kiyasthae are also Bqdc^ 
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[8D0h 88 Rd) Ooomar tall v. Buieuur Vyal 
(7)]. The parties, therefore, belonged to 
different 6nb divisions of the Sndraaa ate and, 
that being so, it is not disputed that, 
asaording to the alassioal law, aoaording 
to Mann's Institutes and the Dayabbaga, 
the marriage would be a good and legal 
marriage and tbe issue legitimate. 

The Dayabbaga is still the store bouse 
of tbe aommon law of the Hindus of 
this Provinoe: “it is to that treatise that 
we most look for the authoritative exposi. 
tion of tbe law whiah governs Lower 
Bengal.” [Monuam Eolita v. Ken Koliani 

(6) . I 

It follows that the burden of proving 
a modern austom varying the Dayabbaga 
lies on those who set up the austom. 

Here tbe marriage was solemnized in 
fast, and striat proof must be required 
of a austom wbiah would invalidate tbe 
marriage and bastardize the issue. 

Of proof by oral evidenae there is none 
worth mentioning. 

As to modern judiaial authority, no doubt 
lndtrun Valungvpcoly Tater's cate (3) and 
Ramamani Ammal'i cate (6) same from 
Madras, but there are the Bengal deaisione to 
whiah aopious referenoe has already been made 
by the learnedObief Justiae. The only judiaial 
pronounaement whiah aan be brought against 
tbe legality of the marriage is the expres* 
sion of Mitter, J , in Narain Dhara’g cue 
(2), that inter>alass marriages are “impos* 
eible,” a pronounaement whiah went beyond 
tbe aatual neaessities of tbe ease, to wbiah 
his solleague demurred at tbe time, and 
whiah has not been aeaepted as good law 
in subsequent eases. It would have been 
soffiaient for the purpose then ic hand to 
say that inter alass marriages were so rare 
that the presumption of a legal marriage 
aould not, in the airaumstanaes, be drawn 
from the mere aohabitation of tbe parties. 
But enough has already been said about 
that ease. Tbe trend of judiaial opinion 
in Bengal undoubtedly upholds the marriage. 

The unsupported dicta of modern aom* 
mentators. however eminent, do not make 
the law Mitter. J., refers to tbe Vyavsetba 

(7) 10 C. 88S; 8 Ind. Jur. 621; 5 Ind. Dec. (s. s.) 
402. 

(8) 7 1. A. 115 at p. 150; 6 C. L. R 322; 4 Sar. P. 
c. J. 103; 6 c. 770; 3 Suth P. C. J. 705; 4 Ind. Jur. 
3fi3 ; 3 Shoine L. R. 1918; 2 Ind. Dec. (s, a.) 1102 
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Darpana. The first edition (1859, Volume 
II, page 1172, Principle 601) cites no author¬ 
ity. Nor does Mr. J. C. Ghose (1917, 
Principles of Hindu Law, Volume I, page 
792). fcir Gooroo Das Banerjee, whose opinion 
is always entitled to the greatest respect, 
in his Hindu Law of Marriage and Stri- 
dhan, adopted the view of Mitter, J., but 
it is still the duty of the Courts to con¬ 
sider and give effest to the oases as a 
whole. 

Diota on the other side are not want¬ 
ing. Reference may be made to Golap 
Chandra Sircar’s Hindu Law (3rd Edition, 
page 103). Dr, Dwarkanath Mitter, in his 

Position of Women in Hindu Law” (1913, 
page 346), doe6 not discnss the Bengal cases, 
but E9ems to lean towards tbe more liberal 
view. 

Any argument based on tbe fact that 
inter class marriages are so infrequent as 
to be obsolete is now met by the observa¬ 
tions of Sir Asutosh Mukerjee as Officiating 
Chief Jnstice in tbe judgment which be 
delivered on behalf of the majority in 
Rajani Noth Dos v. Nifai Ohundra De (4), It is 
right to remember that that oase had not 
been deoided when the present case was tried 
in the Court of first instance. 

The respectability and the distinction of 
the Kayasthas of Bengal as a class or ca6te 
stands unquestioned and unassailable. Tbe 
Tantis of tbe Province, though their soeial 
status, according to tbe roles which govern 
theee matters, is undoubtedly inferior 
to that of the Kayasthas, are still described 
as a “ dean caste,” and as one of the 
superior Sudra castes (Bbnttacbarya’s Hindu 
Castes and Tribes). Nevertheless, such a 
marriage as that in question may be re¬ 
garded with disapprobation by the friends 
and relations of the hnsband or by the 
Eayasthas as a class. There may be reasons, 
sufficient or insufficient, why such marri¬ 
ages should he socially reprehensible from 
the point of view of either or both 
of the classes to which the parties belong. 
But both classes are equally members of 
the body politic. And while it is true 
that Hindu Law, Hindu religion and Hindu 
social observances are closely interwoven, 
a declaration that all inter class marriages 
are illegal cannot safely ba founded on 
social considerations alone. There are still 
bocial observances which, if they are to be 
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enforced, mmt depend on eoeial and not on 
legal sanctions. 

Ae to the particular circumstances of the 
present ease, regard being had to the 
•haraeter and standing of the Kayastha family 
to which the husband belonged and te his 
own eharaeter and reputation, I also agree 
that there was perhaps no eneh great me- 
•alliance on his part as might at Bret be 
Bnpposed. 

I agree that the appeal shonld be allowed, 

J. P. Appeal allotted. 

LAHORE HIGH COURT. 
Miscillanboos Civil Pititios No. 151 
op 1920. 

(Civil Appbal No. 1430 op 1919.) 

November 25, 1921. 

Present: —Mr. Jnetiee Abdul Raoof. 

ALLAH DIN— PtAimpp—P ititiomir 

venue 

SHANKAR DAS os SHANKAR SHAH and 
othbbs—D«pb*d»kta— RKSPOKomre. 

Civil Procedure Code (Act V oj 19W, 0, XIIIX, 
r. 1— Appeal—Temporary injunction pending appeal 
—Irreparable injury . 

Plaintiff, who was the mortgagee of a plot of 
land, built a house on the plot under the terms of 
the mortgago-deed. The plot was subsequently 
sold by the owner to the defendant. Plaintiff sued 
for possession of the plot by pre-emption. His 
snit wai dismissed by the first Appellate Court 
and he preferred a second appeal to the High 
Court. Defendant in the meantime obtained a 
decree for redemption and wanted to pull down 
the hoaso. Plaintiff applied to the High Court for 
a temporary injunction restraining the defendant 
from pulling down the house pending the decision 
of plaintiff’s pre emption appeal: 

Held, that if the defondant wero permitted to 
pull down the house, the plaintiff would be deprived 
of the very ground on which he based his pre¬ 
ferential right of pre-emption and would thus 
suffer irreparable loss, and that, therefore, this 
was a fit case in which a temporary injunction 
should be granted, [p, 60J, col. ].] 

Petition noder Order XXXIX, rule l 
and section 151, Civil Procedure Code, for 
iiene of a temporary injunction restraining 
raepondent No. 1 from enforcing thB re¬ 
demption decree, dated the 9th December 
1918. 

Mr. Dev Raj Saichny, for Diwan Ran Lai, 
for the Petitioner. 

Diwan if ehr Ohand, for Sbankar Dai 
R espondent. ' 

ORDER,—I have heard lengthy argn- 
BQQtg oq behalf of (he reipeitiye partiei, 


m 


The matter appears to be a hotly eonteited 
one. The facte are somewhat pecnliar and 
may b) stated as follows. One Karim Bakbeh 
was the owner of two plots described A 
and B in the order of my brother, Broad- 
way, J„ dated the 27th May 1920. A 
mortgage with possession was effected in 
respect of these two plots in favour of 
Allah Din. It is admitted that under one 
of the clauses of the mortgage Allah Din 
wai given the power to construct a house 
on the mortgaged land. He constructed a 
building on plot B. Karim Bakhsh’s sodb 
then sold the plots to Shankar Dae, vendee. 
Allah Din thereupon instituted a suit for 
pre emption claiming a preferential right 
of pre emption on various grounds, one of 
them was that, being the owner of a build¬ 
ing standing on the plot B, he was entitled 
to pre-empt under danse “ucondly" of 
eeotion 16 of the Pre-emption Act. That 
suit was decreed by the First Court. In 
appeal the decree for pre emption was let 
aside on the ground that a preferential right 
of pre emption had not been eetabliebed by 
Allah Din. Mr, Petman, who appeared on 
behalf of Allah Din in the lower Appellate 
Court, stated on behalf of the plaintiff that 
his client based bis right of pre-emption on 
section 16, " eecondly Pre-emption Act, The 
learned Jndge of the lower Appellate Court 
ha-*, therefore, to decide this question. He 
came to the eondasion that, in order to be 
the owner of a building, one onght to be the 
owner of the site as well. The learned Jndge, 
however, stated in hiB judgment that he was 
not quite certain of the eoandnecs of this 
proposition, I am not, however, concerned 
with the decision of this question at this 
stage at all. It will be for the learned 
Judges of the Division Bench before whom 
the appeal will eventually come up for hearing 
to deoide this point. 1 have limply to decide 
whether this is a proper oase where 
an injanstion prayed for should be granted. 

Patting aside other grounds which may 
be urged, theie is an outstanding ground 
that the very fate of the appeal before this 
Oonrt depends npon the existence of the 
bnilding. If Shankar Das is allowed to pall 
down the bnilding before the appeal comes 
np for hearing, it will afford a ground to him 
to argue that the ground for pre emption haa 
been ent from nnder the feet of the pre- 
emptor, A Opart of Justice cannot allow 
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sn#h a state of things to some into existence, 
Moreover, a Conrt of Equity has to balance 
the sonveniense and ineonvenienoe of both 
sides. When 1 take the question of 
•onvenienae into my sonsideration, I tan tome 
to no other tontlueion than this that 
Shankar Das cannot lose muoh by waitirg 
until the detision of the pre-emption appeal 
in this Court. If the appeal sutoeeds and 
the preferential right of pre-emption of 
the plaintif is reaognized, irreparable loss 
would have been done to him before-hand, if I 
allowed the buildintr to be pulled down. 

I attordingly make the Rule absolute and 
grant the injunttion prayed for, but make no 
order as to tosts. 

Counsel for the parties request that an 
early date for the hearing of the appeal may 
be fixed. I order that the papers be laid 
before the Eon’ble the Chief Justice for 
ordpre. 

z. K. Rule made absolute . 


CALOUTTA HIGH COURT. 
Ordinary Original Civil 
February 16, 1921. 

Present:— Mr. Justice Greaves. 

In re MANICK OHAND MAHATA 

te*sut 

Thi CORPORATION of CALCUTTA 
and Thi CALCUTTA IMPROVE- 
MENT TRUST. 

Land Acquisition Act (I o/ 1894;, s. 6 (3 )—Calcutta 
Improvement Act (V of 191 \)—Calcutta Municipal 
Act (III oj 1899,), ss 20, 357, 566— Evidence Act •1 of 
1872^, e. 4 —Proceedings before Land Acquisition 
Officer—High Court, power o/, to inquire—Specific Rtlief 
Act (l of 1877>), *. 46 (oj. 

An application was made under section 45 of 
the Specifio Relief Act by the owner of ceitnin 
premises situated in Calcutta and about to be 
acquired by Government for the widening of a 
street under tbe scheme of the Calcutta Improve¬ 
ment Trust on the ground that there was no 
sanctioned project for the widening of thi* street 
near which the premises were on the part of the 
Trust nor was any sanction obtained by the Calcutta 
Corporation which was acquiring the land at tbe 
cost of the Trust for nny project in connection 
with that street. It was urged on behalf of the 
Corporation that under section 357 of tho Culcutta 
Municipal Act the Chairman with the approval of 
tho Corporation could acquire tho land, that the 
procedure under section 45, Specific Relief Act, was 
not applicable and that under section 6 (3) of the 
Land Acquisition Act. The declaration was con¬ 


clusive evidence that the land was needed for a 
public purpose: 

Held , that though a notification issued under 
section 6 of the Land Acquisition Act was conclusive 
so far as section 4 of the Evidence Act was con¬ 
cerned, yet the High Court was entitled to inquire 
into the validity of the 6teps which led up to that 
declaration and into the legality and otherwise of 
the acts of the Calcutta Corporatiou and of the 
Improvement Trust, [p. t'Ol, col. 2: p. 6f>2, col. 1.] 

Held , also, that it was not the policy of the Calcutta 
Municipal Act that the special powers given to the 
Corporation for acquiring land for certain purposes 
named in the Act were to be used to enable another 
body to acquire land through the medium of the 
Corporation, however estimable the purpose and that 
the powers of acquisition of land under the Act 
were limited to cases in which tho Corporation 
itself intended to widen a street or effect an im- 
proremeut. [p. 602, cols. 1 & 2 ] 

The Legislature when, undorthc Calcutta Improve. 
meDt Trust Act, it conferred powers of acquisition of 
land with certain well-defined safeguards, did not 
intend that the Trust should abrogate those safe¬ 
guards and acquire land through tho medium of 
the Corporation of Calcutta for tho purpose of street 
widening and street improvements, [p. 603, col. 2.] 

Rale. 

Sir B. 0. Afitter, (with him Messrs. N. N. 
Sirar and S. 0 . Bote ), for the Petitioner, 

Mr. T . 0, P. Qibbons , K . 0 , Advocate- 
General, (with him Mr. D. N. Basu) t for the 
Oaloutta Corporation. 

Mr. Langford Jamet t for the Oalsntta Im- 
provement Tro«t. 

JUDGMENT.—On the 6th January last 
1 granted a Rale at the instance of ManitJr 
Oband Mahata calling on tbe Oaloatta Cor- 
poraticn and tbe Caleatta Improvement 
Trast to 6bow lease why they should not 
be restrained from aeqairing or taking any 
farther steps to acquire tbe premises No, 88, 
Banctolla Street, in this City, tbe properly of 
Maniek Oband, and the Rale now lomee before 
me for hearirg, Man:’ok Chand purchased 
the premiere now in question in Jane 1919 
fcr a sum of Rs. 72,000, ro be stated, and on 
the 25th February 1920, he obtained tbe 
sanotion of tbe Corporation to the erestion 
of a new building cn tbe eite outside tbe 
Maoieipal alignment of Banstolla Street, 
He states that he has ercoted on tbe site, in 
aasordanae with tbe sanctioned plan, a new 
bnildiDg at a acst of ever R°, 70,000, and 
that tbe market value of tbe premises ia 

Hi. 2,50.000. Od the 13th November 1920, 
bo received notile from tbe Land Asqui^i* 
tir n Colieator of Calautla that the premises 
were abont to be esquired by Givernment 
for (be widening pf Banstolla Street, 
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' Ik appears that, on tbe 7th April 1920, a 
resolution was passed by the Corporation in 
the following terms: — 

That tbe proposal to acquire premises 
No. 33, Banstolla Street (falling within the 
Barabaxtr alignment) under the provisions 
of the Land Acquisition Ait at the eoat of 
“the Trust be eanetioned." 

The Trust is the Improvement Trust as 
would appear from the proaeedings of the 
Corporation wherein the followingappears:— 

"Acquisition of 38, Banstolla Street. The 
Committee were asked to consider the ques¬ 
tion of acquisition of premises No. MS, Bans¬ 
tolla Street falling within the Barabaztr 
alignment of tbe Improvement Trust. 

Sanction has been accorded to the con* 
ctruotion of a new three-storied building at 
No. 38, Banstolla Street, whioh falls entirely 
within the Improvement Trust's 60 feet 
north and south alignment in the Barabszar 
not yet sanctioned by Government, The 
Trust propose that the property be acquired 
under the Land Acquisition Act, tbe cost 
being borne by them. The estimated cost of 
acquisition is Es. 59.30C. 

Besolved : That the proposal to acquire 
premises No. 38, Banstolla Street (falling 
within tbe Barabazar alignment) under the 
provisions of the Land Acquisition Act at the 
eost of the Trust be recommended for sanc¬ 
tion.” 

Manick Ohand allege’, and it is not 
denied, that tbe Improvement Trust have 
not obtained or even applied for sanction 
to any echeme affecting Banetolla Street and 
that the Board of Trustcei of the Trust have 
not passed any echeme for widening that 
■treat, and that the Corporation have obtained 
no sanction from tbe Ljcal Government 
for any project in connection with Binstolla 
Street. 

The OalouUa Qatette of the 25th August 
1920 contains the following Declaration 

No. 7087 L. A., dated the 20th August 
I92p;— 

Whereas it appears to the Governor in 
Council that land is rejuired to b 3 taken 
by Government at the expense of the 
Corporation of Calcutta for a public purpose, 
•if, for widening Banetolla Street at.No.33 
in the Town of Calcutta, it is hereby declared 
that for the above purpose a piece of land 
measuring, more or 1 0I0 , *14U of an acre 
poanqed on the north by premises No, 37 


and 39, Banstolla Street, east by premises 
No. 37, Banstolla Street, south by Banstolla 
Street, west by public passage, ia required 
within the aforesaid Town of Calcutta. This 
declaration is made, under the provisions of 
scotion 6 of Act I of lb94, to all whom it may 
000 ^ 0 .” 

It is signed by the 8esretary to the Govern* 
ment of Bengal. 

An affidavit was filed by the Deputy 
Surveyor of the Corporation on their behalf 
in whisb he states (paragraph 6) that the 
Board of Trustees have ia contemplation 
a scheme for a proposed public street under 
seotion 63 of tbe Calcutta Improvement Aet 
affecting 33, Banstolla Street, and that they 
requested tbe Corporation to take steps to 
acquire those premises to keep down tie 
expense of asqairing the same later on, and 
that, accordingly, the resolution of tbe Cor* 
poration was passed and it was arranged 
with the Board of Trustees that the 
Board should pay tbe cost of aoqnisi* 
tion to tbe Corporation, which has been 
done. 

The Ad?ocate*General on behalf of the 
Corporation contended that the Rnle should 
not bB made absolute on three main groQodai 
(*) That under section 357 of the Calcutta 
Municipal Act, 1899, the Chairman, with the 
approval of the Corporation, may acquire 
any land and the building thereon for 
widening, extending or otherwise improving 
any public street and that, under section 
55 i of the same Act, the Corporation may 
acquire aDy land and buildings needed fer 
carrying ont aDy of the purpoces of 
the Act, and that the provisions of 
these sections are not necessarily confined 
to cases where tbe Corporation is going 
itself to do the widening and that, in any 
case, the street, when widened, would be 
handed over to tbe Corporation. The second 
ground urged against making the Rql, 
absolute was that tbe procedure under section 
45 of the Specific Relief Aet wae not 
applicable^ having regard to eob-eeitioni 
(o) and («), it being suggested that Manick 
Ohand bad another speeifieand adequate 
legal remedy, namely, by «nit, en d that the 
remedy was not complete, as the matter 
was now in the hands o! the Land Acquieition 

Slid ‘V L ’? 1 G °wnih<mt who 

could not be restrained under Motion 45. 
Thirdly, it was urged that under section 6 (8) 
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of tbe Land Acquisition Aet, 1894, the decla¬ 
ration of the 20th August last was con¬ 
clusive evidence that the land was 
needed for a public purpose, and that 
under section 48 of tbe Act the Govern¬ 
ment alone oould withdraw from the Land 
Acquisition pioceedings. On behalf of tbe 
Improvement Trust, Mr. Langford James 
relied, in addition to the above, on section 52 
of the Land Acquisition Act and on the 
meaning given to the word ' conclusive” in 
section 4 of the Indian Evidence Act. 

I can dispose of Mr, Langford James’ 
arguments very shortly. Section 52 of the 
Land Acquisition Act dearly has no 
application, as these are not proceedings 
commenced against any person for anything 
done in pursuance of that Aet whatever 
the indirect effect may be of any order 
whioh I may make. And as regards 
section 4 of the Evidence Aet and section 6 
(3) of the Land Acquisition Act tbe fact 
that the declaration may be conclusive as 
to the land being needed for a public 
purpose does not, I think, in aoy way 
debar me from enquiring into the validity 
of the steps whioh led up to that declara¬ 
tion. 

On behalf of Manick Ohand, I was 
referred to seotion 20 of the Municipal 
Act and tbe necessity of the sanction of 
the Local Government (which it is not 
suggested has been obtained) hiving 
regard to tbe fact that the cost of ac¬ 
quisition, it is said, must eiceed one lac of 
rupees. 

I now come to the three points urged 
by the Advocate-General. With regard to 
the first point, I am inclined to think 
that seotion 3 j 7 (1) of the Calcutta 
Municipal Act does not assist the Corpora¬ 
tion as the land is outside the street 
alignment. Sub-seotion (2), again, cannot 
be called in aid on their behalf as no 
eanotion of the Local Government has been 
obtained. Section 556, again, does not help 
them having regard to the faot that, under 
the provisions of seotion 558, it is only on 
payment of the compensation monoys by 
the Corporation out of Municipal funds 
that the land or buildings acquired vest 
in the Corporation. 

But, on broad grounds, I do not think 
that it was ever the policy of the Calcutta 
Municipal Act that the special powers 
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given (to the Corporation for acquiring 
land for certain purposes named in the 
Act were to be used to enable another 
body to acquire land through the medium 
of the Corporation, howaver estimable the 
purpose. If this were so, the! Corporation 
could use its power under Chapter XXV 
of the Act to acquire land for a private 
Corporation minded to erect for profit, 
sanitary dwellings for the poorer classes, 
or minded to improve Calcutta by removing 
slum areas and erectiog dwelling houses 
on tbe area cleared. This, I do not gather 
from the Act, was the intention of the 
Legislature, and I think tbe powers of 
acquisition of land under the Act are 
limited to cases in which the Corporation 
itself is going to widen a street or effect 
an improvement. Again, I do not think 
that the Legislature, when, under the 
Ciloutta Improvement Trust Ait, it con¬ 
ferred powers of acquisition of land with 
certain well-defined safeguards, ever 
intended that the Trust should abrogate 
these safeguards and acquire land in this 
manner through the medium of tbe Corpora¬ 
tion for the purpose of street widening 
and street improvements. 

It remains to deal with the second and 
third points raised on behalf of the res¬ 


idents. 

With regard to the second point, I. think 
specific and adequate remedy" in sub- 
setion (d) of section 45 of the Specific 
belief Aet refers not to a gsneral right 
l suit whioh must, unless expressly barred, 
[ways exist, but to some specific remedy 
xpresely given by a particular Act. Again, 
ith regard to sub section («), am 1 to 
jsume that the Local Government and 
m Land Acquisition Authorities will ignore 
oy injunction which I may grant and 
ontinue the acquisition proceedings t » 
ill be sufficien*. I think, in this connection 
3 assume that they will stay their hands 
3 view of my decision and not be par ee 
S what I hold to be illegal and .1J. 
ire, action on the part of the Oaleutt 
lorporation and the Improvement Trust. 
ls to this see, generally, Re* *. Sw" < ' 
nd the statement by Lord Beading, 0- J-. 

cm. "Thin in the King a Court. 




(,) (lost! 1 K. B.W.WIN*.* 

T. 403, 32 T. L. B-2U. 
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we sit here to administer justice and to 
interpret the law of the realm in the 
King’s name. It is rSBpestfnl and proper 
to assume that onae the law is declared 
by a sompetent judicial authority it will 
be followed by the Grown.’’ A statement 
whish I venture to think is ae apposite 
here in India as in the United Kingdom. 

With regard to the third point, I 
have already expressed my opinion and 
I see nothing in section 6 (3) of the 
Land Acquisition Aot to prevent me 
inquiring into the legality and otherwise 
sf the acts of the Calcutta Corporation 
and of the Improvement Trust. I make 
the Rule absolute with aosts against the 
Corporation and the Trust. 

J. P. 

Rule maJe abtolule, 


ALLAHABAD HIGH COURT. 

Skcokd Civil App«*l No. 1(62 op 1920. 

Marsh 28, 1922. 

Trcttnt Mr Justice Lindsay. 

Uutammat DDLARI KOER— Plmmtipp — 

Afpiluit 

lerstti 

SALTG RAM asd others—Dbfehdabts_ 

Respondents. 

Landlord and tenant—Demolition of structures— 
Estoppel, equitable—Acquiescence—Decree, form of. 

Whore, in a suit for demolition of structures 
erected by a tenant, acquiescence on the port of the 
landlord is pleaded, it is not enough for the tenant to 
show that the plaintiff landlord stood aside and 
allowed the structures to bo erected, for one of the 
essential elements of equitable estoppel is that the 
person who sots up that estoppel must have aoted in 
good faith and must have been under the belief that 
he had a right to put up tho buildings, whioh it is 
not possiblo for a tenant to put fonvard. fp. 608 
col. 2.] ’ 

Where a Zemindar brings a suit for demolition of 
structures oreotoi 12 years before the suit, tho deoreo 
should only declare the plaintiff as proprietor of the 
site but should not order demolition of tho 
structures, [p. 604, col. 1.] 

Second appeal against a decree of the 
District Judge, Moradabad, dated the 29th 
April 1920, 


Mr. A, Sanyal, for the Appellant. 

Mr. 8. O. Dot, for the Respondents. 

JUDGMENT.—The appellant in both 
these eases is Mutammat Dulari Knnwar, who 
is a Zemindar in the village Gananra. She 
brought two suite against certain tenant 
of this village alleging that about a year 
ora year and a half before the suits were 
brought, these persons had ensroached on 
her land in the village by putting up 
buildings, In short, her case was that these 
defendants oaaupied houses in the village 
and that they had enlarged them by encroach* 
ing upon land which belonged to her. 
Huiammat Dalari Kunwar claimed that, in 
the circumstances, she was entitled to a 
decree direotiDg the defendants to demolish 
these new structures. 

Both the Courts below have dismissed the 
plaintiff’s suits. They have not believed 
the evidence which she put forward for 
the purpose of showing that ths buildings, 
demolition of which was sought, had been 
erected shortly before the suits were 
Bled. 

The Courts also appear to have decided 
both cases on the consideration tlat Uuiam- 
mat Dulari had stood by and acquiesced 
in the constinction of these buildings. 

It has been argoed before me that the jndg. 
ments of the Courts below are erroneour 
inasn nch as the learned District Judge has 
taken a wrong view of the law relating to 
acquiescence. 

It ie not enough in cates like these for 
the defendants to show that the plaintiff 
landlord stood aside and allowed the ctrus. 
tuies to be erected. One of the essential 
elements of equitable estoppel is that the 
person who sets up that estoppel must 
have acted in good faith and must have been 
under the belief that he had a right to put up 
the buildings. In cases like tie present 
where there can be no donbt that the plaint’ 
iff is the Zemindar of the village and the 
defendants are tenants, it cannot, I think be 
said that the defendants fulfil the condition 
above required. It would not be possible for 
a tenant to put forward the plea that he 
erected buildings on land belonging to h in 
Zemindar in the belief that the land wa 
his own and that he had a right to 
erect buddings thereon. If the decision of 
these cases rested solely opon the ground of 
equitable ©Btoppel the learned District Judge 
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•onld not, I think, be supported. However, 
1 have gone into the evidence in the cise 
and the situation appears to me tc be as 
follows:—Both the Coarts bslow have de6nite- 
ly found that the statements of the 
plaintiff’s witnesses to the effest that the 
buildings compiling! of were erected a year 
or a year and a half before the suits were 
brought, are nntrue. 

On the other hand, there is a considerable 
volume of evidence on behalf of the defend, 
ants which goes to show that, as a matter 
of fact, these buildiogs. which the plaintiff 
now wants to have pulled down, have bsea 
in existence for a very long time, and oertainly 
for more than 12 years. It is true that the 
Courts below have not proDounoed aDy 
opinion regarding the reliability of 
the defendants’ evidence. It seems to 
me, however, after having it all read to mr, 
that there is no good reason for discarding 
it or for supposing that these witnesses are 
wilfully telling a false story. 

I must take it, therefore, that tie defend- 
ants' evidence does establish that these 
buildings in dispute have been in existeroa 
for along period, and sertainly for over 12 
years. In those ciroumstanoee, the plaintiff, 
although she is the proprietor of the sites 
on which the houses are built, ought not 
now to be given a decree fer the removal tf 
the houses. It is, l think, sufficient, in the 
•iroumstancee, to declare that tbe plaintiff is 
entitled to be regarded still as the proprietor 
of the sites cn which these bouses stand but 
that she certainly is rot entitled to tbe 
relief wbioh ebe claimed, namely, that the 
bouses should be demolished. In this state 
of things, tbe order is, that tbe ippeals stand 
dismissed with costs including in this Court 
fees on the higher eople. 

i r. 

Appeal dttmined. 


CALCUTTA HIGH COURT. 

Appeil proj Origins, Dicree No. 225 op 

1919. 

April IS, 1921. 

Present. —Justice Sir John Woodroffe, Kt„ 
and Mr. Justice Oaminp. 

SHIVA KUMAR! DEVI 
— PLAINTIFF — APPELLANT 

versus 

BECHARAM L1HIRI—Defendant— 
Respondent. 

/)<?/<! mifioii, $in7 for , agnintt Pleader — pleader acting 
in pcofetiional discharge of hi< duty, 

While commenting on certain documents in the 
course of his argument iu a suit for rent, the 
defenco Pleader used the expression that the plaint, 
iff,—'a lady) had forged the documents by means of 
fraud p'Juic'iuri Kariya Kagaj Pata Jal Kariyache") 
In a suit for defamation against the Pleader : 

Held, that the Pleader was not liable for damages 
for defamation inasmuch as what he did was in the 
professional discharge of his duty and in good 
faith for the protection of the interest of his client, 
and his remarks were not irrelevant but pertinent 
to the enquiry which was being made before the 
Judge and had a direct bearing on the case. [p. 606, 
col. 2] 

Appeal against a deoree of the Subordi- 
nate Judge, Nadia, dated tbe 29th of May 
1919. 

Baboe Diearka Nath Ohucherbutty, Mritun* 
joy Ohatterjee and Amu'yi Oharan Bhatta • 
chares, for the Appellant. 

Mr.fl. OhaWabzrty, (with him Babo9 Beit in 
Behari Ohote, Amarenlra Nath Bote and 
Jatindrj Mohun Ohouihury), for the Respon¬ 
dent, 

JUDGMENT. 

WooDRCpyg, J.—This is a suit for defama¬ 
tion against a Pleader. The defamation is 
alleged to have taken plase during tbe 
course of the defenoe to an aotion broaght 
for rent. It is alleged in tbe plaint that 
the plaintiff, who is a lady, was describ¬ 
ed as a eheafc. It is alleged the defendant 
had said that that she had forged papers 
fraudulently, that she was a rogue, eta., and 
that tbe defendant “expressed wrath and 
contempt towards the plaintiff by making 
various accusations against her.” 


In tbe defence (o the snit the defendant 
stated that these allegation were not true 
and that he merely commented upon certain 
Exhibit?, No?. P and Q. after reading them 
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god that he did cot me the expressions 
alleged by the plaintiff. Farther, the defend¬ 
ant says that he never used the expressions 
"Badmash," etc, The laee in whiah the 
defamation is said to have oaanrred was tried 
in the Oonrt of the Mansif who made a note 
at the time of the inaident and stated in his 
evidense that he remembered one expression 
only, namely, that “(the) forged doanments 
by means of fraud. 11 This is also reaorded 
in order 51 of the order sheet on the 
8th May 1917. The learned Subordinate 
Judge, who has tried aDd dismissed this Bait, 
has accepted the Mansit’e evidence and held 
that the defendant need the expression 
'Juachuri Eariya Kagaj Patra Jal Eariyaeht," 
The Subordinate Judge in bis judgment eajs 
that : "it seems to me probable that be 
added to the aforesaid expression wordp, 
importing—it has been held co in the previous 
rent 6uit." He further says that he aannct 
hold upon the evidenre that he (tbe defend¬ 
ant) need tbe expression “Juaahor” or 
'Badmasb." Accepting the Judge’s 6nding as 
to that, the question is, whether the defend* 
ant is liable for defamation. If this be a 
question of absolute privilege, tbe answer 
would be in tbe negative. If tbe question 
is one of qualified privilege, then it has to be 
abowntbat the statement was made parti* 
nantlyand eo forth. There is no need in (be 
present sate to go into tbe question of law 
bearing upon the general question of liabi¬ 
lity of Counsel and Vakils inreapest of defa¬ 
matory statements made by them in the 
scurEe of proceedings in whish they were 
professionally engaged having regard to 
tbe finding on the facta. Upon tbe 
question of meliae it is to be observed 
that tbe plaintiff herself states in her 
evidence (bat there was no enmity between 
her and tbe defendant before tbe institution 
of tbe suit. And it has not been son- 
tended by tbe learned Vakil on behalf of 
the appellant that there was any enmity 
or any maliae in faot. The malioe alleged 
is eueb a*, (it is eaid), should be inferred 
from tbe fact that tbe statement was not 
justifiable. Tbe eiraumstanees leading 
up to tbe statements complained of are these: 
The plaintiff’s husband bad previously 
brought a suit for rent. In tbe judgment 
of that amt, tbe learned Munsif who tried 
•he suit made tbe following observations . 
Ae to top Colleition Papers filed on behalf 


of tbe plaintiff, they sesm to have been 
manufactured for tbe purposes of the pre¬ 
sent suit, for they were prodnaed long after 
tbe written statement had been put in.” 
After that suit by tbe plaintiff’s husband, 
the plaintiff herself filed another suit for 
rent asber husband bad done before her, and 
relied upon the Oollestion Papers whiah were 
produced on ber behalf. Her 6uit was 
also dismissed and in tbe course of that 
Bait, tbe Mansif who tried tbe suit, in bis 
judgment observed, with reference to en¬ 
hancement, that, " tbe enhancement must 
have been surreptitiously made and tbe 
tenants refuted to pay further rent.” The 
Mnoeif also says that: " Tbe landlord at¬ 
tempted on two occasions to realise a 
larger amount by suit but could not gel 
mere than Rs. 3G.” 

In tbe suit in respest of wbieb this 
claim for damages arose, the learned Vakil 
for tbe defenee referred to tbe previous 
proceedings in tbe suit brought by the 
pretent plaintiff’s husband aud in doing so, 
be made tbe remark whish tbe learned 
Subordinate Judge has stated in bis judg¬ 
ment and which 1 have quoted. 

It is contended on behalf of tbe respond¬ 
ent tbat it has been found by the learned 
Subordinate Judge tb&t tbe remarks, each 
as be bas found them to be, were justi¬ 
fiable on tbe part of tbe defendant as 
Pleader who was making legitimate torn- 
mente on tbe case. As I have already cb- 
served, tbe Subordinate Judge has found 
that it is not proved tbat the Pleader used 
tbe words "Juachor” or "Badmasb.” As 
to tbe other statement whish is found by 
tbe Judge to have been used, it 6eemB to 
me tbat it does not by itself necessarily 
imply tbat any abarge was made against 
tbe plaintiff of having herself personally 
and knowingly instituted a false suit. The 
comment made was, that the suit by the 
plaintiff wap, in fael, false; and reliance 
was placed on the earlier suit by the 
pUintifl'a husband for the purposes of 
establishing tbat fast. This, as I have eaid, 
is not necessarily a personal sharge against 
the lady in question, who, eo far as we 
ean see from tbe evidense on tbe word, 
may have bad nothing personally to do with 
the suit, beyond the fast that sbe was. the 
plaintiff in it. Probably the suit was, as 
» generally dona in stub looked 
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after by officers of the plaintiff, one of 
whom was named Uhandra Sinyal whom 
the Subordinate Judge has found to have 
had a grievance against the present defend, 
ant. The Subordinate Jodge says: "The 
present suit is the ontoome of malice that 
th3 plaintiff’s man, Sanyal, bore against the 
defendant,” In any case I am of opinion 
that the learned Subordinate Judge has 
come to a right conclusion in holding that 
what the defendant did was in the professional 
discharge of his duty and in good faith 
for the protection of the interest of bis 
client, and that his remarks were not ir¬ 
relevant but pertinent to the enquiry which 
was being made before the Jadge and had a 
direct bearing on the case. I am of opinion, 
therefore, that the learned Subordinate 
Judge's decision in holding that it has 
not been shown t^at the defendant is 
liable for damages should be affirmed. 

The appeal is accordingly dismissed with 
cost?, 

Coming, J.— I agree. 

B. N. 

Appeal hummed , 


LOWER BURMA CHiEF COURT. 

Civil Miscellaneous Application No, 32 op 

1921. 

August 29, 1921. 

Preterit Mr. Justice Robinson, Chief Judge, 
and Mr. Justice Duckworth. 

MACNG BYA and anotaer—Appellants 

versut 

MAUNG KYI NYO and otheps— 
Respoedrnts. 

Civil Procedure Code (Act V of 1908y,*. 110, scope 
of—privy Couticil Appeal-Subject-matter of suit , 
value of .determination of—Principle governing. 

In a suit for damages for erection of a bund and 
the alleged consequent inundation of the plaintiff’s 
paddy field valued at above Rs.10,000, the First Court 
gave a decree for leas than Rs. 10,000 which was set 
aside on appeal. On an application to appeal to ; the 
Privy Council it was objecttd that this was merely a 
6uit for damages and that, in dealing with applica¬ 
tions for leave to appeal to the Privy Council, tho 
Court could not go beyond the amount of damages 
actually decreed by the Court of first instance: 

Held, (1 j that in granting leave to appeal to IIis 
Majesty in Council,the correct principle to consider 
the subject-matter of the appeal was to look at tho 
judgment, as it affected tho interests of tho parties, 


who were prejudice.! by it, aud who sought to 
relieve themselves from it by ao appeal; t r p. 607, col. 
l.J ' 

(?) that the subject-matter of the suit in the 
Court of tirst instance exceeded Rs. 10,000 and tho 
decree or final order involved indirectly a question 
respecting property worth more than that sum, and 
that, therefore, the applicant was entitled to the 
leave, [p t07, col. 1.] 

Per Robmiun, C. J.— The second paragraph of 
section 110 of the Civil Procedue Code is 
intended to deal with property other than that 
forming part of the actual subject-matter in dispute 
and which would be affected by tho hnal decree or 
order. If the decree affects the petitioner’s rights 
in or to such other property, that may be taken into 
consideration in estimating the amount or value of 
the subject-matter in dispute ou appeal to His 
Majesty in Council, [p. 607, col. 2.] 

Mr. Biginbotham, for the Appellants. 

Mr. Leach, for the Respondents, 
JUDGMENT. 

Duckworth, J.—The value of the suit ex. 
seeded Rs. 10,000. By the First Court’s 
desree a sum of Rs. 8,821.8-0 was decreed 
by way of damages for the tort oomplained 
of, we., the erestion of the bund, and the 
alleged consequent inundation of plaintiffs’ 
paddy-6elds about lj to 2 miles away, 
whereby some 13,500 baskets of paddy were 
lost to them. On appeal, the Bench of 
this Court dismissed the suit, setting aside 
the decree of the District Court, thereby, 
in effect, holding that defendant was entitled 
to maintain the bund, and thereby pre¬ 
venting the plaintiffs from suing again for 
its removal, and foroing them to acquiesce 
fer the future in the alleged extensive 
damage to their fields. Now, these fields 
are obviously worth more than Rs. 10,000 
and so wcnld any portion thereof be, whiah 
eonld yield over 13,500 baskets of paddy in 
one year, if ordinary prises of land and yield 
per acre, prevailed. 

It is manifest, therefore, that section 110, 
Civil Prooednre Code, will permit the ap¬ 
pellate respondents to appeal to their Lord¬ 
ships of the Privy Oonnsil. The value of 
the subjest-matter of the suit in the Court 
of first instance was worth over Rs. 10,COO 
and the dearee or final order appears to 
involve indireotly a question respecting prop, 
erty worth over Rs. 10,000. 

Farther, the Distriot Court and the Bench 
of this Court differed on the facts of 
the case, and as to the law applicable, 
the latter involving questions of substantial 
difficulty. 
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It was argued that this was merely a 
suit for damages, and that, in dealing with 
appliiatione for leave to appeal to the 
Privy Council, this Court sould not go be¬ 
yond the amount of damages actually dec¬ 
reed by the Oourt cf first instance more 
especially as there bad been no prayer 
for an injunction restraining defendants 
from dosing the bund. The cases of 
De Silva v. De Silva (1) and 
Bhaunath Oir v. Bi&ari Lai (2) which 
followed Sir Lawrence Jenkin’s deci¬ 
sion in the Bombay case, were relied on, 
but they relate to a etate of affairs which 
is entirely different from that in question 
here, and seem to me not to apply. In 
Maefarlane v. Ltclaire (3) (an appei 
from Canada)—their Lordships laid 
dowD that the correct principle in such 
a case as this was to look at the judgment, 
as it affects the interests of the parties, 
who are prejudiced by it, and who seek 
to relieve themselves from it by an 
appeal. This principle has been adopted in 
India. 

In the case of Lala Bhugwai Sahay v. 
fiat Paihupati Nath Bote (4) Maclean, 0. J., 
and Mookerjee, J., dealt with a case where 
it had to be decided whether the valua¬ 
tion for purposes of the appeal depended 
upon the value cf plaintiffs’ share in an 
estate or the value of the whole estate. 
They decided that the latter valne was in 
that case the true criterion. They followed 
the nnreported case of Biraj Mohini Part v. 
Ohintamoni Pari, in which Maclean, 0, J., 
and Banerjee, J„ had come to the same con¬ 
clusion. In my opinion these decisions were 
oorrect. Further, I consider that the case of 
Sri Bithan Lai v. Kathmiro (5), was rightly 
decided. There Sir Henry Richards, 0. J., and 
Banerjee, J„ dealt with the case of an award 
by which all the property, including the 
mortgage rights, was divided amongst de¬ 
fendant Kasbmiro, the widow of the de- 
teased, and certain other persons, including 


(1) 6 Bom. L. R. 403. 

o (2) 62 Ind Cm, 723; 4 P. L. J. 4!6| (1919) Pat. 
257* 

(3) 0862) 16 E. B. 462; 16 Uoo. P. C. 181; 8 Jur. 
(M. c.) 267; 10 W. B. 824; 187 B. B. 24. 

(4) 10 0. W. N. 664; 8 0. L. J. 267. 

(6) 21 lad, Oas. 617; 36 A. 446,11 A. L, J. 664. 


the plaintiff. The lady obtained thereunder 
an eight-anna share in the mortgage rights, 
while plaintiff was given four-annas. The 
lady alone filed a suit on the mortgage and 
recovered the money. The plaintiff there¬ 
upon brought the suit in question to re¬ 
cover hie four anna share in the mortgage 
money, The snit was valued at over 
Rs. 10,000. The First Court gave plaintiff 
a decree for Rs. 8,800. On appeal the 
High Court held that the award was 
fraudulent and collusive, and dismissed the 
suit. The learned Judges held, in the 
matter of the application for leave to appeal 
to the Privy Council, that the provisions 
of section 110, Civil Procedure Code, applied, 
inasmuch as the award, if the High Court’s 
desree became final, would be invalid as 
regarde property other than the property 
in dispute in the suit—the said award 
admittedly relating to property far exceeding 
Rs.10.0C0 in valne. 

Applying this decision to the present 
saee, I think that there is no donbl 
that sestion 110, Civil Prooedure Code, 
is applisable, and that a certificate should 
issue. 

It will issue acsordingly, Respondents 
will pay appellants, costs three gold mohun. 

Robinson, 0. J.-I am of the same op’i. 
nion. • The value of the aubjest-matter 
of the suit in the Court of first instanoe 
was over Rs. 10,000. Id addition to this, 
the amount or value of the subject-matter 
in dispute on appeal to His Majesty in 
Oounsil must be the same sum or upwards 
or the deoree must involve direstly or 
indirectly some claim or question to or 
respecting property of like amonnt or value 
The matter to be decided now is, whether 
this Court’s deoree involves indirestly some 
qnestion to or respecting property of like 
amount or value. 

The second paragraph of section UO, in 

■s op :r-*i 8 ;°! end * d to deai * ith p^rty 

other than that forming part 0 f the actual 
subject mat er m dispute and which wonld be 
effected by the final decree or order. If the 
desree affests the petitioner's rights in or 
to such other property, that may be taken 
into consideration in estimating the amonnt 
or valueof the eubjeet.matter in dispate on 
appeal to His Majesty in Ooun.il, The whole 
question is very fully argued ia Sui < 
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mania Aiyar v. Sellammal (6), and with the 
decision arrived at therein, I entirely 
agree. The petitioner's rights are olearly 
thne affected. 

A certificate will, therefore, be granted. I 
•onoor in the order as to «oet6. 

This disposes of both appliiations and the 
two appeals maybe eoneolidated, one 89onrity 
of Rs. 4,000 only need be taken and one paper* 
book printed. 

i. P. 

(6) 31 Iud. Cas. 296; 39; M. 613; 2 L. W. 1057; 16 
M. L. T. 450, (1916) M. \V. N. 911; 30 M. L. J. 317. 


CALCUTTA HiGH COURT. 

AppiiL from Order No. 93 of 1919. 
April 30, 1920. 

Present :—Justice Sir N. R. Chatterjea, 

Kt„ and Mr. Jnstiie Paoton, 
KAMINI KUMAR BHOUMIK-Defendiht 

—Appellant 

, versus 

PROTAP CHANDRA BHOUMIK 

AND OTHERS—PlTlTIONEAB, AND 

JASUDALAL BAN1KYA and otbkbs 
—Opposite Pastt—Respondents. 

Civil Procedure Code (Act V of 1908), * 47, O. XXI, 
r. 90 —Execution of decree jor costs by attachment of 
mortijaije-decree obtained by judbjment.debtor and by 
sale of mortgaged property, validity of—Sale, if 
absolutely void. 

A mortgage suit brought by A. against B. and C. 
was dismissed with costs so far as B. was concerned 
and decreed against C. B. in execution of his 
decree for costs attached the mortgage-decree of A. 
against C. and the decree for costs was satisfied 
with the sule-proceeds of some of the mortgaged 
properties. In an application by C. under section 
47 of the Code of Civil Procedure to have the sale 
set usido: 

Held, that the sale was not absolutely void, but 
was certainly irregular and could be tot aside if 
proper proceedings were taken for the purpose, 
and that the judgment-debtor could waive the irregu¬ 
larity and the sale could not be treated as a nullity, 
[p. t09, col. I.] 

Appeal against an order of the District 
Judge, Tipperab, dated the 29th of January 
19 1 9, affirming that of the Subordinate 
Judge, Second Court of that distriet, dated 
the 23rd of Augaet 101?, 


Babas Bro o Lai Chuckerbutty and Upen.'ra 
E. Roy, for the Appellant. 

Dr. Sarat Oh. Basak and Babu Chandra 
S. Sen, for the Respondents. 

JUDGMENT.—This appeal ariies out of 
proceedings in execution of a deiree. 

It appears that certain pereoDB referred 
to as the "Banikyas ’ brought a suit upon 
a mortgage against the appellants before 
us and certain ether persons. Their 6uit 
against the appellants was dismissed with 
coste, but they obtained a decree upon a 
mortgage against other persona. Ihe appel¬ 
lants in execution of their deoree for costs 
agaiDBt the "Banikyaa” attached the mort¬ 
gage-decree they bad obtained agamst the 
other persons, got themselves substituted as 
attaching deoree*holders and proceeded to 
execute the decree. The mortgage-decree 
was for about Rs. 5,COO. The appellants, 
however, executed their decree for realising 
only the amount of costs due to them vie, 
Rs. 259, and a share of certain property out 
of the mortgaged properties was sold and the 
decree for ooste was satisfied with the sale- 
proceeds. 

The judgment-debtors applied to have the 
sale set aside under Order XXI, rule 92and 
section 47, Civil Procedure Code, one of 
the grounds alleged being that the decree 
•ould not be exeiuted only for the amount of 
costs. 

The Court of first instance dismisted the 
application treating it ae one under Order 
XXI, rule 90. On appeal the learned Judge 
observed that there was "no machinery” 
for making a declaration that the sale wae 
illegal under the provisions of section 47. 
On second appeal to this Conrt, the learned 
Judges (Wcodroffe and Huda, JJ.,) were of 
opinion that the case had heen fought out 
in the First Court as if it were a case 
under Order XXI, rule 90, So far as the 
application under section 47 was concerned, 
the learned Judges expressed the opinion 
that their judgment would not debar the 
appellants from proceeding in the matter 
under section 47 if they had any rights 
under that section. Thereupon they made 
the present application under section 47. 

The Ccurls below have held that the sale 
was void and aoeordingly set it aaide under 
seofcioa -17, 
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We do not think that the sale was 
absolutely void. It was certainly irregular 
and could be set aside if proper proceedings 
were taken for the purpose. The judgment- 
debtors eonld waive the irregularity and we 
do cot think, therefore, that the sale ean be 
treated as a nullity. Upon a consideration of 
the orders of this Court, however, we think 
that the question whether the applieant is 
entitled to have the sale set aside under 
section 47, Civil Procedure Code, was left open 
by this Court, and the present application 
seems to have been made in pursuance of that 
order. The application was made within three 
years of the date of the sale and, therefore, 
was not time-barred. 

It has, however, been contended on bshalf 
of the appellant that the application was 
made after the confirmation of the sale and 
that, unless the respondents can show that 
they had no notice of the sale or the confirms- 
lion thereof by reason of fraud or otherwise, 
they are preceded by the order confirming 
the sale from questioning the validity thereof 
under lection 47, 

This part of the case has not been gone into 
by the lower Appellate Court, 

Our attention has been drawn by the 
!? ar . n . e , d P, f der for the appellant to the faot 

!h!i £! T ?! ta#ked * ,i0 00 the « toaa * 

that the decree-holders put up a ehare of one 

17 pr °Pf L rtl98 to aale. It is said that under 

“ ,Pfl? ‘ h8 “PPeHanta were entitled to sell 

hat tE 7 Whl9 5 WaS not encumbered, and 
that the Bbare in dispute which was put up 

forth! 0 r^ 8 5 Ot , en,amb0red ' Tb e deader 

Thi! nn. I ? ° Dd !u t T that that is not ao. 

„ question, therefore, will also have to be 

^gone into by the lower Appellate Court. 
loJ^A^n'^ 801 Mid0 the order of the 

to s8nd khe ba 'k 

,10 that Court m order that the above questions 

M«rdinf? n 1 ° an I‘ he appeal disposed of . 

* “T' Tha 0onrt b8l05T may 
.lake further evidence, if teoessary. 

;reBult. S " W0 8 ° ld m ° huri - ta abide the 

. M* • * 

Order let aride\ , 
Oattt eent back, 


, PRIVY COUNCIL, 

r Apfiils prom tbs Loweg Bubka Obiep 

8 CODBT. 

August 1, 1921. 

e Pretent :—Viscount Haldane, Lord 

s Atkinson. Lord Phillimore and 

f Sir John Edge. 

: MA YAIT—Appellant 

s teriut 

r MAUNG CHIT MAUNG — 

1 Riipokdint. 

I £ai « Act (XIII oj ms) -Hindu —Kalai 

whether Hindu. 

i 

1 If a twioe.bora Hindu migrates across the sea to 
Burma and marries a Burmese woman, his descend, 
ants, who are born and have always lived in Burma 
and who have icter-married with its people, form a 
community known as kilais, and as the usages and 
rehpon of this community are very divergent from 

H;n1r m -iK h0 t C u ° mmUnitj ' cannot b ® regarded as 
I t' the , meaain & of the expression as 
used in the Borma Laws Act of 1898. [p. 618, col. 2.] 

Consolidated appeals from judgments and 

decrees of the Chief Court of Lower Burma 

(dated September 7, 1916 and reported as 37 

i^v? 89, !?.? - Ang “ Bt 20 ‘ 1917 5 November 7, 
i //, modifiying decrees of that Court in its 
Original Civil Jurisdiction. 

Mr. DeQruythtr, K. 0, Mr. Dunne, K. 0. 
lant Mr ’ T ' B ' W ' Banuav ' ,or the Appal. 

JUDGMENT. 

H ‘ LD . A,,B “Theseare consolidated 

appeals from the judgments of the Chief Court 
of Lower Burma, which varied judgments of 
that 0°jrt on its original side. The ? oa l q aea . 

Ohn M d0t ? r T 8d i8 ‘ Wh8th8r 008 Maung 

fnd wb hine ’ Wh ° d ‘ e . d ° n the 10tb Jane 1911 
and who was an opulent and prominent mar' 

chant in Rangoon, was a Hindu within tha 

■ mils 0 ' iir; w n „ 13 it “4 ,b f 

folly operative. Ssction 13 of the A.i °\ ^ 
red to ie in these terms 


"“«■ °f («> th! Cdh? "l 

.«.= where theperti,, Beddiiu,, U) |h, 
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Muhammadan Law in oa?es where the parties 
are Muhammadans, at d (c) the Hindu Law 
in oases where the parties are Hindus, shall 
form the rule of detieion exsept in so far as 
snob law has, by enactment, been altered or 
abolished, oris opposed to aoy sustom having 
the forse of law. 

■'(2) Subjeot to the provisions of sub- 
seotion (1) and of any other enactment for 
the time being in force, all questions arising 
in civil oases instituted in the Courts of 
Rangoon shall be dealt with and determined 
according to the law for the time being 
administered by the High Court of Judicature 
at Fort William in Bengal in the exercise of 
its Ordinary Original C ; ?i| Jurisdiction. 

(3) In eases not o'ovided for by sub¬ 
section (1) or eub-aeethn (2) or by any other 
enactment for the l' ne being in force, the 
decision shall be according to justice, equity 
and good conscience." 

The consolidated appeals arise out of two 
suits. In one of these a declaration was 
sought that the 6ettlenreofc referred to was 
wholly inoperative, and, alternatively, for a 
declaration that the dispositions in favour of 
persons unborn at the date of the settlement 
were void. The other suit was for adminis¬ 
tration of the estate under the direction of 
the Court. The Judge of first instance held 
that Maung Ohn Ghine was not a Hindu or a 
Buddhist within the meaning of the Ac 1 , and 
it was not suggested that he was a Muham¬ 
madan. He, therefore, held that t^e law 
whioh applied was that provided by the 
Indian Sucsession Act of 1865, according to 
which, excepting in the case of succession to 
some one belonging to one of these three 
•laseee, there are laid down provisions 
equivalent to rules of justice, equity and good 
conscience, which permitted the validity of 
the settlement of the 5th May, 1-C8 Under 
this, Maung Ohn Ghiie conveyed property, 
reserving bis life interest in it, to trustees fer 
bis wife and children and their issue, Borne 
of whom might be unborn, as in the deed 
provided. If the learned Judge was right in 
thinking that the settler did not come within 
any one of the three specified classes, it 
ie not disputed that this further conclusion 
was comot. 

The answer to the question raised in these 
appeals, therefore, turns on the question of the 
statne of Maung Ohn Ghine. If be was not 
jfc Hindu within the meaning of lbs two Ads 


im 


cited, in each of which the term Hindu is used 
in the same ssnse, this deoision of the learn¬ 
ed Judge was rijht. Bit the Chief Court on 
appeal held him to be a Hindu. 

In order to decide which of the views of his 
status was right, it is necessary to turn to the 
story of Maung Ohn Ghine’s life. He was a 
merchant in Rangoon who died during a visit 
to Eoglend. Among other positions, he held 
that of a Municipal Commissioner and Magis¬ 
trate in Rangoon. It is dear that he was a 
Kalai, whioh means that he was the descend¬ 
ant of a Hindu who bad married a Barmese 
woman, His parents also were Kalais, and 
he himself married a Kalai. His paternal 
grandfather was apparently a Hindu who bad 
migrated from Madras to Burma and had 
married a Barmese. His son wap, therefore, 
a Kalai, and the latter married a Kalai. 
Maung Ohn Ghine was, therefore, a Kalai,and 
he lived in Burma all his life, exoeptiog 
when absent on short visits. Twomey, J, 
when delivering his judgment in the Court of 
appeal, gave a dessription of Maung Ohn 
Ghine's sareer, which it instructive: — 

“in matters of daily life, apart from bis 
religioo, Ohn Gine was hardly distinguish¬ 
able from the Burmese community in general, 
and it appears that he was as a prominent 
member of the Barmese community that he 
was 86nt to England at the time of King 
Edward’s Coronation. Great stress ha» been 
lard on the leading part taken by Ohn Giine 
in supporting various important Baddbisl 
interests. In 1900 be wrote to the Givernor 
of Madras urging that certain Buddhist 
relics lying io the Madras Museum should 
be made over to him to be placed in a shrine 
which he was preparing at Rangoor, aod be 
referred in this letter to hie Buddhist so- 
religionists. In a letter, dated the ltftfl 
February 1901, to the Colonial Secretary, 
Ceylon, he joined with several others in 
advocating the cause of the Burmese Baddbisl 
pilgrims to the Buddhist temple of the 
Sacred Tooth Relic at Kandy, and the writers 
of this letter describe themeelves as Barmesfl 
pilgrims now on a visit to Ceylon.’ As one 
of the oommunity of the Buddha Gaya Mis¬ 
sionary Sosiety he also championed the cause 
of the Burmese Boddhiste against tbeMobuDl 
of a Hindu temple at Gaya with reference to 
a certain Zayat erected there by King Mindon 
for the use of the Barmese pilgrims, He wM 
one of the resident! of Rangoon who presents* 
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an address on bahalf of the Baddhiet Com- 
manity to the Viceroy, Lord Cavzeo, on his 
visit to Rangoon in 1901.” 

The learned Jadge goaa on to make some 
observations on this evidence : — 

At firat sight, these incidents in hie caner 
appear to eapport the contention that Ohn 
Ghine was as much a Buddhist as a Hindn. 
To understand their real meaning it is 
netessary to look at Ohn Ghine'* sareer and 
aspirations as a whole, Hs was a mao of 
ambition who had amassed a sonsiderable 
fortune by his business sapasity and industry. 
Sprung,from an obscure class, he had little 
prospeit of taking a leading pliae so long as 
be was identified merely with the Kalais, 
Caste prejudices kept Indian Hindus aloof 
from him and would prevent him from any 
kind of leadership among the Hindus general¬ 
ly. Bat by throwing in his lot with the 
tolerant Barmese, who formed the balk of 
the population of the provinse, he coald hope 
to attain some distinction, He was as muth 
Burmese as Indian by blood, and in dress, 
langaage and manner of life he was more 
Burmese than Indian, He admired the 
addhist doctriaesand foand mash that was 
.attractive in Buddhist religious practices. 
Material interests chimed with his inclina¬ 
tions and Ohn Ghine stood forth as a 
t representative of the Barmese. He recsived 
more tbao one mark of distinction from 
Government, and probably hoped for more. 
iD t ° eae ««umstances, no special significance 
•an be attached to his posing as a member of 
the Burmese Buddhist Community, by aeso- 
mating with which he had achieved most of 
his success in life. His readiness to figure 
as a co-religionist of Buddhists in 1901 may 
be compared with his attitude of conservative 
Hinduism in Ma Nu’e case five years later, 
a each occasion there was exaggeration 
with a purpose, and neither incident affords a 
safe guide to Ohn Ghine’* actual religious 
status. The evidence shows that he never 
renounced or repudiated his membership of 
Community, and in spite of 
his liberality to Buddhist monks and his 
liking for Baddhiet prayers and practices, he 
drew the lme at having hia sons ihinbyuei 

confciV 5 ^ ft3 Baddhiafc novices). He 

TflmnlR 0d h A ? mdQ WOrahip al tha Kale 
l h? ;Jn W J 0D ^ died it did not ociur 

Mnrdioj: to toy ntoj einpl tho39 pi th* 


Hindus, and his ashes were sent to Benares. 
The marriage of hie eon, Chit Hauug, with a 
Burmese girl, according to Barmese 
custom in 1910, was no doubt a serious 
lapse from reoiitnde for a Hindu, but this 
incident ean only be regarded as an example 
of the general laxity of the marriage euatoms 
of the Kale Community as compared with 
those of the re.ognised Hindu sastes.” 

This description of Ohn Gbine’a life their 
Lordships have but little ooaasion to question, 
exieptiog in the aontlusions whioh the 
learned Judge draws about the religious 
status of the dead man. Before, however, 
proceeding to this it is desirable to supple¬ 
ment the narrative oo certain points, The 
•ase of Ma Nu in 1906, to which reference 
is made by Twomey, J , was one in which 
Ohn Chine was prosecuting a Barman for 
abdusting his daughter, and the question 
was whether she was abdusted or had merely 
elopsd. Ohn Ghioe, who objected to any 
suggestion of marriage, swore that he himself 
was a Hindu, in wbish case no marriage 
coald properly have taken plaoe. He had 
obviously a special motive for taking this 
course, and the incident comes to very little, 
As against it may be set the fact that ha 
seat his sons to a Baddhiet Kyaang for 
iastrastion in the Buddhist faith, and that to 
one of his sons who was in England ha 
despatched a card of admonition enjoining 
him to "daily think of the Buddha.” Thia 
was in August 1907. As for the sending 
of Ohn Goine’e ashes to Benares, thia aaema 
to have been permitted by hia widow in 
consequents of some suggestion made to 
ber. When Ohn Ghine’a daughter, Ma 
Mya, died in 1910, be appears not to have 
himself sent her ashes to the Ganges. They 
were only sent there after hie death along 
with hia own. No doubt, Ohn Ghine’a body was 
cremated when it was brought to Rangoon 
from England. But the cremation took 
plase in a compound whieh was not an 
exelasively Hindu eemetery, and, although 
Hindu rites were observed, Baddhist priests 
or ponppu were standing ronnd the body and 
reserved offerings, while the burning was 
•arried oat by Barmans. It is true that 

Ohu Gline had supported the Hindu templa 

in Phayre Street, Rangoon, and was a trustee 
of it. Bat this temple was built by subsorip. 
tious from Kalais who frequented it, and 
does not appear to have been one wbor^ 
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strict Hinduism woa observed. Moreover, he 
also supported and weot to Boddbist 
Pagcdas and worshipped there regolarly, 
observing the Buddhist Lents, and making 
gifts to the priests. 

Their Lordships have examined theevider.ee 
relative to Ohn Ghine's religious life, and tbe 
conclusion to which they have tome is that 
Bobimon, J., the learned Judge who tried 
this ease, was right in thinking that Ohn 
Ghine observed to a eertain extent the rites 
and ceremonies of tbe Hindu religion, tut 
that he also observed and followed the 
Buddhist religion to a great extent and was 
far from being an orthodox Hindu. That 
this should have been so appears to them to 
have been far from unnatural, eonsidering 
the nature of the Kalai Community, of whiah 
he was a member. They think that tbe real 
question in the appeal is, whether the Kalais 
as a community are Hindus within the 
meaning of the expression as used in tbe 
Burma Laws Act of 1698. It is not neces- 
eary for their Lordships to express any 
opinion upon the construction whish Ormond, 
J., put upon the judgment of the Judicial 
Committee in Abraham v. Abraham (l). 
Whatever might be tbe conclusion on that 
matter would not dispose of tbe present con¬ 
troversy. If Ohn Ghine had been born a 
Hindu, mere deviation from orthodoxy would 
not have been sufficient to deprive him of 
Hindu status. He might have continued to 
possess it had he become a member of the 
Brahmo Somaj, as was decided by this Board 
in Bhagwan Koer v. Jogendra Ohanira Bote (2), 
and he would not have the less possessed tbe 
status if he had been, say, a Sikh or a Jain, or 
probably if he had even at times worshipped 
with Buddhists. But Ohn Ghine was not bom 
a Hindu unless the Kalai Community 
generally is Hindu, and this raises a question 
of much more difficulty than that which 
arises in the case of a single individual to 
whom considerable latitude of action is 
extended before he is deemed to have deprived 
himself of the religion which gave him his 
law by anything that does not amount to 
clear renuneiation of that religion, In the 

(1) 9 M. I. A. 105; 1 W. B. P. C. 1; 1 Suth. P. C. J. 
601 1 2 Sar. P. C. J. 10; 19 E. R. 710. 

12) 30 1. A. 249; 31 C. II; 7 C. W. X. 695; 5 Bom. 
L R. 845; 13 M. L. J. 381; 61 P. B. 1903; 135lP.iL. B. 
1903; 8 Sar. P. C. J. 643 '.P.C.). 


irslance of a community, the question must 
always be whether there has been continuity 
(f character. No doubt, the re may develop 
gradually among a set of people who live 
and worship together, variations from tbe 
regular practices of those who aro Hindus 
which, though considerable, ought not to be 
taken to be eueh as have destroyed continuity 
of relationship. 

In tbe valuable judgment delivered in 1009 
by Sankaran Nair, J., in Huthuiami MudaUar 
v. hlatilammi (3), that learned Judge 
considers tbe criteria according to which 
new castes which have been evolved among 
the descendants of Hindus are to be consider¬ 
ed as having retained the Hindu religion. 
He points out that the formation of Dew 
oaet6S is a preoess which is constantly taking 
place. Usage has modiGed old principles and 
it governs in the eects which have adopted 
such usage. Contact with other religions 
n:6y well have evolved sects which have 
discarded many characteristics of orthodox 
Hindcism, and have adopted ideas and rites 
whiah are popularly supposed to belong to 
other systems. Continuity may not in such 
cases have been destroyed ; but there is a 
limit to 6ucb processes. Continuity may be 
so broken that tbe new sect is outside tbe 
original pale. The Hindu Law which tbe 
Courts administer rests on the Sbastrae, 
whiah claim Divine sanction and are followed 
by Brahmins generally. There may have 
been introduced usages which constitute a 
departure from the principles of the Shaetras 
so great that the community which bai 
adopted them must be taken to have lost the 
character of being one in which Hindu religion 
governs. In the case of a sect at a distance 
from Hindu centres, where the surroundings 
are Borman and Buddhist and the mode of life 
is different from that of the Hindu com¬ 
munities in India proper, popularly known as 
such, it is easier to determine it as being 
outside Hinduism than it is in the case of an 
isolated individual who has merely lapsed 
into unortbodoz practices. It is obvious tba 
few iithecees can be more potent in pro¬ 
ducing new communities of this separate kind 
than the combined operation of migration, 
inter marriage and new occupations. When 
these influences have operated for sufficiently 

(3) 6 Ind. Cas. 42; "3 M. 3i’;)7 M- L. 17; 20 XL 
L. J. 40. 
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long a different community, with its peculiar 
religion and usages, may well result and be 
m outside Hinduism in the proper meaning 
of the word. To the members of such a 
•ommuoity the expression Hindu in the 
Indian Saceession Act and the Burma Laws 
A it would not be applicable. 

Of the mole in which ibis principle is 
applied, the judgment of this Committee, 
delivered in 1903 by Sir Arthur Wilson in 
Bhogwan Koer v. Joytndra Chandra Bose 
U), is a good illustration. There it was 
explained how Sikhs and Jains can pro* 
perly be treated as Hindus, and how 
even entry into membership of the Brahma 
Somaj does not necessarily destroy continuity 
with a religion which is so elastic in its 
scope a9 is Hinduism. It is plain that the 
application of any merely abstract principle 
may be insofficient to solve the problem in 
concrete cases. A method which takes 
account of historical as well as other con* 
siderajions must be applied, and the subject- 
matter must in each instance be looked at 
as a whole. In the recent appeal of 
Abdurahim Ha,i Ismail Milhu v. HalimQbai 
(4), a oase of migration of a sect from 
India to East Africa, their Lordships laid 
down that, where a Hindu family migrates 
from one part of India to another, 
prima facie they carry with them their 
personal law, and if they are alleged to 
have become subject to a new local custom, 
this new custom must be affirmatively proved 
to have been adopted ; but where inch a 
family emigrate to another country, and, 
having earlier become themselves Muham¬ 
madans, settle among Muhammadans, the 
presumption that they have accepted the 
law of the people whom they have joined 
ahonld be made. All that has to be 
shown is that they have eo acted as to 
raise the inference that they have oat them- 
selves off from their old environment. It was 
observed that the analogy is that of a change 

'i^ 0 00 S0 ^^ D 8 P in a new country, 
rather than the analogy of a change of 

oustom on migration within India. The 
queatipn ia. simply one of the proper inference 
to be drawn from circamstances, 

If a twice-boro Hindu migrates across the 

20 ( 0 W 43 1 A - a5 i 80 “• L - J< 227i 
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sea to Barma and marries a Burmese woman 
that in itself may not nesessarily deprive 
him of his Hindu status in the eye of the 
law. Bat if he has descendants who have 
been born and have always lived in Barma, 
and who have intermarried with its people, 
theD, even though they may form a aom- 
inanity of their own whi.h inherits many 
traaes of Hindu usage, if the n.agesand 
religion are of a character so divergent from 
Hinduism as those of this aommnnity are, 
the aommnnity c Minot, in their Lordships’ 
opinion, be regarded as Hindn. They think 
that the Kalais aiquired a non-Hindu statns 
of their own of thie kind, and, farther, that 
Maang Ohn Ghine had eo distinstly identified 
himself with the Kalais that hie statns was 
determined by theirs. 

They are, therefore, unable to draw the 
inferenaes made by the learned Judges, of the 
Appellate Oonrt. They think that the 
eontention of Ma Yait is well founded, and 
that her appeal ought to eusseed, while the 
cross-appeal of Maang Ohit Maang mast fail. 

It follows that the desrees o! the Appellate 
Court in the two eaits should be eet aside and 
the deereea of Robinson, J., restored, excepting 
in so far as that in the Appellate Ooart sosts 
were given out of the estate. This part of 
the desrees may stand. 

Their Lordships will humbly advise His 
Majesty aseordiugly, 

Maang Ohit Maung mast pay the costs of 
the appeals. 

w. o. i. 

Appeal allotted. 

Solicitors for the Appellant.—Messrs. 
Bramall White. 

Solisitore for the Respondents.—Masire. 
Waterhouse 4 * Co. 
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Where a question arises as to the existence or 
non-existence of a particular custom and the lower 
Appellate Court has acted upon illegal evidence or 
on evidence legally insuthcient to establish an alleged 
custom, the question is one of law, and a High 
Court is entitled in second appeal to consider 
whether the finding is based on sufficient evidence, 
[p 6 14 , cols. I 4 2 ] 

But where the Court has not rejected admissible 
evidence, has applied its mind correctly as to what 
the essentials of a custom are, and at the end has 
found that it is not satisfied on the evidence pro¬ 
duced that such a custom exists, there is no point of 
law which can be taken in second appeal, [p. 615, 
col. 2.] 

Seaond appeal agairst a decree of the 
Additional Subordinate Judge, Azamgarb, 
dated the 16th Jnly 1920. 

Mr. JJ, S. Baipai, for the Appellant. 

Mr. F, L. Baner/i, for the Respondents. 

JUDGMENT.—Tbesoitont of which this 
appeal arises has been instituted by a 
Zemindar in the Azamgarh Diatriat against 
•ertain riaya on the allegation that they 
have appropriated the wood of a tree wbiah 
was standing upon land of whith they were 
in oaaupation after the tree had fallen down. 
She asserted that under a eustom of the 
village, she, aa Zemindar, was entitled to half 
the value of all fallen timber, and she in¬ 
stituted a suit for email damages and for an 
iojunstion prohibiting the defendants from 
questioning her rights in suab matters in 
future. 

The defendants admitted that they were 
riaya ; they admitted that the tree stood upon 
lard of whiah they were in oaaupation ; they 
admitted that the tree bad fallen down and 
that they bad appropriated it but they 
denied the existence of any eustom entitling 
the plaintiff to half its value. 

The Trial Court found that tu»h a eustcm 
did exist and deareed the suit. The lower 
Appellate Court found that no suah eustom 
existed. The Zemindar appeals here. 

It has been laid down by a Full Beneh cf 
this Court in Bam Bilai v. Lai Bahadur 

(1) that where a question arises as to the 
existenae or non-existenee of a particular 
eustom, and the lower Appellate Court has 
aeted upon illegal evidenee or on evidenae 
legally insctSaient to establish an alleged 
eustom, the question is one of law, and the 
High Court is entitled in eeeond appeal to 

(1) i0 A. 311; 6 A. L. J. 456; A. W. N. (1608) 
112; 4 M.L. T. 169 (F. B.) t 



sonsider whether the finding is based on 
suffiaient evidenae. It was farther held by 
B»mh in Boo Qirraj Singh v. Bargobind Sahai 

(2) , tb&t a High Court in seaond appeal has 
juriedietion to sonsider the evidenee given 
in support of an alleged oostom and to 
determine whether or not that evidenie is 
sufficient in point of law to establish the 
eustom set up. But it appears, on reading 
the judgment of the Beneh in question, that 
the learned Judges did not intend to go 
beyond what was laid down in the Full 
Beneh decision. It is to be noted that the 
view taken by the Fall Beneh was that it is 
open in second appeal to go into the question 
of law as to whether the evidence whiah the 
lower Appellate Court found suffiaient to 
establish a eustom was adequate for the 
purpose : but neither of those decisions laid 
down that where a lower Appellate Court 
found that the evidence was insufficient to 
establish a oostom, a point of law arose in 
seaond appeal that it was in faat sufficient. 
And it would appear to me that where the 
lower Appellate Court, after examining the 
evidenee legally and properly and not 
having rejected edmissible evidenee, finds 
that the evidenee is not sufficient to establish 
a custom, ro question of law ean arise, 
This view appears to be borne out by the 
decision of their Lordships of the Privy 
Council in Muhammad Kamil v. lmtiat Fatima 

(3) . At page i>'«0* they say 

“The judgment of the first Court in this 
ease deeided that the rights of the parties 
were governed by the Muhammadan Law, 
and not by family eustom, as had been 
alleged, and this wes affirmed on appeal. 
The existence of suah a eustom is a question 
of faat, and as to this question the 
Courts in India concurred in their judg¬ 
ment." 

In a somewhat similar case to the present, 
a Beneh of this Court decided in Baru Mai 
v. Taniukh Rai (4) that where a lower Appel¬ 
late Court refused to find upon an entry in a 
waiib ul art and the evidenee of two decrees 
that a eustom of pre emption existed in a 
certain village, the finding that no eustom 


(2) 4 Ind. Cas. 804; 32 A. 125; 7 A. L. J. 3G. 

(31 4 Ind Cas. 4C7; 31 A 557; 10 C. L. J. 297; 1 
lorn. L. R I21U; 14 0. W. N. £9; 19 M. L. J. 697; 13 
I. c. 183; 3« I A. 210 P. 0.). 

(4) 29 Ind Cas . 100 ); 13 A- L. J 717; 37 A. 624. _ 

Pcge of 31 A.— [Ed.] - - 
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existed was a finding of fast binding upon a 
Court in second appeal. 

The qneition as to bow far a decision that 
a given state of faets does not or does 
establish a binding enstom or usage, 
is a question of fast or law was diseas¬ 
ed very thoroughly by Mookerjee, J., in 
the sase of Kailai Ohandra Dutta v, Padma 
Kiihore Bov (&)• The view taken by that 
learned Judge supports my sonalosion. 
The question of the existence of an alleged 
auetom is generally a question of fast, but it 
is aonaeivable that (he deaision may involve 
an error of law so as to justify the inter, 
ferenae of the High Court in seaond appeal, 
Undoubtedly, the High Court eoold oonsider 
whether irrelevant evidenae had beenreaeived 
or relevant evidenae had been exaluded or 
whether a anatom was found to exist on 
legally insuffiaient evidenae or whether legal 
prinaiples or tests bad been erroneously applied. 
But where the Court, as the lower Appellate 
Court hae done here, has not rejeated 
admissible evidenae, hae applied its mind 
aorreatly as to what the essentials of a 
austom are, and at the end has found that it 
is not satisfied on the evidenae produaed that 
auoh a austom exists, it appears to me that 
there is no point of law whieh aan be taken 
in second appeal. If it bad been opened to 
me to deaide the question as ret Integra, I 
should not have taken a view different from 
the view taken by the lower Appellate Court. 
It appears that in the Settlement of 1826 no 
Bush anetom was reaorded, that in 1872 the 
existence of the austom was reaorded in the 
uajib.ul art by the Settlement Offieer; but it 
is to be noted that he added that the villagers 
in many instances denied that any suah 
auetom existed and subsequently there have 
been a few instanaes in whieh the existenae of 
suah a oastom has been reaognisjd. A suit 
by eertain tenants for a declaration that no 
suoh ouetom existed was dismiseed not on the 
merits but owiDg to a misjoinder of parties. 
One question remains. Were the defendants 
restrained on the principle of ret iudicata 
from advancing their present defence P This 
push le clear. They are members of a joint 
Hindu family. Their father was sued by the 
plaintiff a few years ago for damages for hav¬ 
ing appropriated certain trees and cut down 

(6) 41 Ind. Caa. 930, 21 0. W N 079 , ok n r r 

46 0, 286, ' N,B72 ' 26 J 


others. The suit failed in respect of the 
greater part of the reliefs eonght bat it" was 
found that he had appropriated one tree which 
bad fallen down and as against him it was 
held that the austom which it was now nought 
to establish did exist and he was directed 
to pay half the value of the wood as 
damages. That suit, however, was a suit 
for damages pure and simple. If the cause 
of action bad arisen within the jurisdiction 
of a Court having Small Cause Court powers 
the suit would have lain in a Small Cause 
Court. It was a suit of a Small Causa Court 
nature. It was heard by a Munaif in the 
absence of an officer with Small Cause Court 
powers as a regular suit. But it remained a 
suit of a Small Cause Court nature to which 
the provisions of section 102 of the Code of 
Civil Procedure applied as the subject matter 
was less than R«, 500. The present suit is 
not a suit of a Small Cause Court nature, for 
it includes a plea for a mandatory injunction. 
I am inclined to think that, in these circum¬ 
stances,the previous judgment does not operate 
as ret judicata as the Muneif in hie capacity 
of an officer hearing a suit of a Small Cause 
Oourt nature was not competent to try the 
present suit. It ie true that, apart from hie 
capacity as an officer trying suits of a Small 
Cause Court nature, he was competent to try 
the present suit but the combination of two 
functions in the same officer does not affect 
the question of competency, In many eaces, 
Subordinate Judges who have, as Subordinate 
Jadgas, practically unlimited powers in the 
decision of suits, are also Small Cause Oourt 
Judges. Apart from the question that the 
previous suit was ogainst the father of the 
defendants, from which both the Courts 
below argue that inasmuch as he did not 
represent the family in that suit, the family 
being joint, this would seem to me saffilient 
reason for not considering the defendants 
estopped in their defence by a plea of 
ret iu Heat a. 

For the above reasons, I dismiss this 
appeal. The appellant will pay her own 
costs and those of the respondents, 

J. 

Appeal ditmutecj, 



618 


INDIAN OASES. 


ABDULLA SHAH t>. MUHAMMAD SHAH. 

LAHORE HIGH COURT. 

Second Civil Appeal No. 571 of 1913. 
January 12, 1922. 

Pretent ;—Justice Sir William Chevis, Kt , 
and Mr. Justise Abdul Qadir. 
ABDULLA SHAH and otbebs— 
Plaintiffs—Appellants 
tenus 

MUHAMMAD SHAH and another— 
Defendants—Respondent*. 

Pleadings—Suit based on breach of agreement — 
Breach specified in plaint not proved—Decree, uhether 
can be granted on ground that pleadings amount to 
breach . 

No doubt in exceptional cases a Court can take 
cognisanoo of events since the institution of the 
suit where the adoption of such a course tends to 
shorten litigation, but where a suit is based on a 
breach of an agreement and the plaintiff fails to 
prove that breach he cannot demand a decree on 
the ground that something which has been alleged 
by the defendant in his pleadings or statement 
amounts to a breach of the agreement which gives 
him a cause of action, [p. 617, col. 2 j 

C hint a Hararan Das v. Rad)>a C ha ran Poddar , 37 
Ind. Cas. 962, and Snbbaraya Chetty v. Xachiar 
Ammal % 44 Ind. Cas. 803; (1918) M. W. N. 199; 7 L. 
W. 403, distinguished. 

Plaintiff alleged that he was owner of a half 
share in a certain village, defendant being the 
owner of the other half, and that he had given 
defendant a 1/dth share iu the village out of the half 
owned by himself, under an agreement whereby the 
defendant undertook to pay the malba and other 
miscellaneous expenses for the whole village. The 
agreement went on to provide that, "if any of the 
contracting parties or their descendants break the 
contract the parties would have to revert to their 
original half and half share in the village land.” 
The plaintiff now sued to recover the 1 6th share 
on the ground that defendant had for some years 
ceased to pay the dues which he had undertaken 
to pay. The defendant pleaded that the agreement 
was invalid, and in the alternative that no breach 
of it had taken place. It was held that the plaintiff 
had failed to prove breach of the agreement. In 
second appealthe plaintiff contended that the defend- 
ant's plea that the agreement was invalid amount¬ 
ed to a breach of the contract and that lie was 
entitled to a decree on the basis of that breach : 

Held, (1) that the plaintiff was not entitled to a 
decree on the basis of something which had occurred 
after the suit was filed and which would not neces- 
sarily have occurred in any caso ; [p. 617, col. 2.] 

(2) that if the plaintiff desired to take advantage 
of the alleged breach of agreement he could only 
do eo by means of a fresh suit. [p. 617, col. 2.] 

Setond appeal from a deeree of the 
District Judge, Multan, dated the 15th 
November 1917, reversing that of the Junior 
Subordinate Judge, Multan, dated the 13th 
June 1916, 


[1922 

Mr. Muhammad Rafi, for tbe Appallanka. • 

Mr. Zofrulla Khan, for the Respondents. 

, JUDGMENT.—The suit whieh has given 
rise to tbie eecond appeal was between dee* 
e end ants of two brothers, Amir Shah and 
Mnbarik Shab, who owned all the land in. 
Cbak Hatar of village Akbar Shah in equal 
shares. The plaintiffs are grandeona of 
Mnbarik Shah. Tbe ease for the plaintiffs 
is that in 1877 an arrangement was arrived 
at by the ancestors of the parties by whieh a 
two-thirds share of the land, instead of one- 
half, was giveD to the deseendante of 
Mnbarik Shah on the eondition that tbe 
latter would be responsible for paying the 
itrai dues and other miscellaneous expense! 
and also the cost of maintaining burkii and 
tehaddai and of supplying nniforms to tbe 
villege Chaukidars. It is elated that this 
oral agreement was redneed to writing in 
1901, when a registered deed was executed 
and signed by the parties, whieh provided 
tba*. if aoy of the aontraating parties or 
their descendants break tbe eontraat the 
parties would have to revert to their original 
half and half 6bare in the village land," 
The plaintiffs claimed baek tbe one sixth- 
share of tbe land whieh had been given to the 
defendants nnder tbe said agreement, on the 
gronnd that for 6ve years previons to the suit* 
tbe defendants had ceased to pay the dues 
which they had undertaken to pay. The 
defendants admitted that there was an oral 1 
arraDgemeot in 1877, but denied the validity 
of the written agreement of 1901, whish they 
said was obtained by frand and was not 
bindiog on them. They added, however, 
that they bad not committed any breach of 
the contract bat had continued to pay tbs 
does above-mentioned. The Court of first 
instance found that tbe agreement of 1901 
was valid and binding on the defendants sod; 
gave tbe plaintiffs a deeree for possession of 
tbe one-sixth share of land which had- 
hitherto been in the possession of the defend¬ 
ants holding that the defendants had broken 
the contract by not paying the dues. Tbe 
defendants appealed to the District Judge, 
who revereed the decree of the Trial Court, 
finding that the evidence relied on to prove 
tbe breach was vague. He held that there 
was nothing to show that the defendants had 
really balked out of the agreement. The 
plaintiffs have now preferred a second appeal 
against tbe above decision and we haytf 
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heard Mr. Muhammad -Rsfi on their 
behalf and Mr. Zafrnlla Khan for the re- 
ipondents. 

The decision of the loner Appellate Ooart 
(bat no breath of the agreement is proved to 
have taken plate tannot be questioned in 
e'etond appeal and is not assailed. It is 
argued, however, that even if no euth breath 
bad oeturred before the snit, it did serfainly 
take place duriog the pendency of the snit, 
when the defendant! repudiated the agree¬ 
ment of 1801 and said that they were not 
bound to pay the malba duet and would ssek 
their proper remedy against euth liability. 
Mr. Muhammad Rafi urges that the defendants 
by this pleading gave a tause of aation to the 
plaintiffs and the latter should not be made 
to bring a fresh suit in order to get a relief 
to whith they are tlearly entitled after it 
has betome patent that the other side are 
not going to abide by the terms of the 
agreement. He refers to Subbaraya Chetly v. 
Naehiar Atnmal (l) and Ghinti Rararan Dai 
v. Radha Oharan Poidar (2) in support of the 
tontention that the relief claimed tan be 
granted to him in the present suit, even if 
the tause of aotion arose subsequent to the 
institution of the suit. 

Another ground of appeal whith is pressed 
before us ip, that under the agreement of 
1901 it.was open to either party to revert to 
the itatui quo ante by going against the 
termi of the tontraet and that the plaintiffs 
would be, in any ease, entitled to say that 
they were no longer willing to adhere lo the 
tontrait and wonld in future prefer to pay their 
■hare of the due9 and to get bask the one- 
■ixtb land, the profits of whith the defend- 
ants were enjoying. This argument, how- 
ever, is taken for the first time in setond 
appeal and the plaintiffs tannot now be 
allowed to eet up a new tase. Their taee was 
originally tonfined to the definite allegation 
that the defendants had broken the tontrait, 
So far ap the ground first discussed is « 0 n- 
terned, Mr. Zifmlla Khan argues, in the firat 
plate, that the pleadings of the defendants 
have not been torrettly understood or inter- 
He says that what the defendants 
said about seeking proper remedy was, at the 
outside, a mere declaration of an intention 
to do something in Mure, He alto points 

Jl), 44 Ind. Cm. 883 ; ( 1918 ) M. W. N. 199 , 7 L, Yf. 

f (8) 87 Ind. Cm. 9Q% 



out that in the statement on behalf of the 
defendants made before the issues were 
framed it was detlared by them that they 
would continue to pay the dues in question, 
He SBys that, in the fate of this ohanged 
position taken by tbe defendants, it tannot be 
orged that a cause of attion based on a breath 
of the agreement has arisen and contends 
that tbe plaintiffs thould bring a separate 
suit for anything fresh whith they allege 
has happened since the snit under appeal was 
lodged. Mr. Zafrnlla Khan distinguishes the 
rulings quoted on behalf of the appellants 
from the present tase, on the ground that the 
events whith occurred subsequent to the 
filing of tbe soils,in tbe cases dealt with iu. 
those decisions, were euoh as would have 
netessarily otturred even if the 6nit9 bad not 
been filed and would have given the plaintiffs 
a cause of attion, We agree with the con¬ 
tention that the tasea cited are distinguish-, 
able. In Subbaraya Ohelly v, Nachiar Animal 
(1) there wa9 a suit for money, whith be 
tame really payable after tbe filing of the 
enit and it was held by the Madras High 
Court that tte plaintiff should not be 
compelled to institute another suit and a 
decree should be paired in his favour in the 
suit already filed. In Ohinta Rararan Dot v. 
Radha Oharan Poidar (2) plaintiff waa hold¬ 
ing land on on ima lease at the time of the 
snit, but the lease expired before the detree 
was passed and he was given a decree for 
khai possession of the land in the same enit, 
as he was found to be entitled to possession, 
and tbe Caliutla High Court laid down that 
in exceptional cases Courts tan take tog, 
ninnie of events ainae the institution of th« 
amt where the adoption of iuah a course 
tends to shorten litigation." We think the 
present case is somewhat different from ths 
oases above referred to and if the plaintiffs 
in this case desire to sue on the alleged 

, b , r6a ! h °; 0D t trafl ‘ t0 the Ending, of 

the defendants in the suit, they .an do so 

4 ? Mh 8nit apd we at 
whi bVh° ft r,D r 8a,b il 80 advised, iq 

J ° f the «ae* aignifisaiJ 

and effect of the pleadings tan bs gone into 

J h V (1,nU ho & the grounds $ 

appeal pressed before us fail and this appaal 
i*. therefore, dismissed with soats. M 


<&ppeat diwitted, 
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MOHAN LAL V. PBIMRAJ, 

ALLAHABAD HIGH OOURT. 

Sicond Oxvi l Appeal No. 1316 op 1919, 
January 12, 1922. 

Present: —Mr. Justice Ryves and 
Mr. Jastioe Goknl Prasad. 

MOHAN LiL—D apindant—Appillant 

terms 

PR8MRAJ—Plaintiks, and HARI SINGH 

AND OTHERS—Dl PI »D»NTK— 
RESPONDENTS. 

Mortgage—Subrogation—Several mortgages in favour 
of sume mortgagee—Fi'st mortgage, person paying, right 
of—Transfer of Property Art (IP of tSH2), scope of. 

A person who pays off a prior mortgage in favour of 
n mortgagee who holds subsequent mortgages on the 
same property, is entitled, by the principle of subro. 
gation, to hold up that mortgageasa shield against the 
mortgagee's subsequent mortgages, [p. 619, col. 2.] 

The transfer of Property Act does not purport to 
consolidate the law relating to mortgages in India, 
it merely defines ar.d amends certain parts of the 
law. [p. 619, col. I.] 


Seeond appeal from a decree of the Sob* 
ordioate Judge, Meernt. 

Meaere. D. 0. Banerji and K. 0. Mital, for 
the Appellant. 

Dr. 9. N. Sen, for the Respondent!. 

JUDGMENT.—This appeal arises out of 
a suit for sale on a mortgage. It appears 
that there were two brothers, Ratnji Lai 
and Baldeo, who o*Ded a l/12th share 
eaah in a sertain property. Baldeo died 
leaving two eons, Babadnr and Nathu. 
Ratnji Lai applied for mutation of names 
in plate of Baldeo and obtained an order 
in bis favour; and on th9 5th of Decern* 
ber 19.5, he mortgaged with possession the 
whole share, that is, l/6tb, belonging to 
bis deceased brother and bimself. On the 
15th of June 1906, he executed a simple 
mortgage of tbe l/oth share in favour of 
the plaintiff Premraj. 

One Hari Smgb, who is a defendant in 
the suit, had two simple money-decrees 
against Ramji Lai and Baldeo separately. 
He brought to sale the l/12th share of 
each of the two brothers in execution of 
his decrees and purchased them himself. 
He purchased tbe share of Ramji Lai sub- 
jest to the plaintiff’s encumbrance of the 
5th of Deoember 1905. On the 4th of 
March 1907 Premraj sued the mortgagor 
Ramji Lai, Hari Singh and Bahadur and 
Nathu tbe eons of Baldeo on his mortgage 



of the 5th of December 1905 and obtained a 
decree for sale. 

On tbe 16th of August 1911 Hari Singh 
mortgaged the property purchased by him 
to Beopar Shabayak Bank and paid off the 
decree of Premraj. 

On the 22nd of December 1911 Hari 
Singh mortgaged the property to Mohan 
Lai defendant and with tbe money so taken 
paid off the mortgage of Bsopar Shabayak 
Bank. 

The plaintiff Premraj now sues for sale 
of the whole property on his mortgage of 
1905. Mohan Lai contended inter alia that 
Ramji Lai had no authority to mortgage 
the whole of tbe property and bis half 
share, that is, a l/12tb, only could be sold, 
He also claimed priority to tbe extent of 
tbe amount doe on the mortgage of 1905 
which he had satisfied. 

Tbe Munsif came to the conclusion that 
Bamji Lai was not competent to mortgage 
the whole of the property in the presence 
of Baldeo’s two sods, but could mortgage 
only bis 1/ 12th share. He decreed the 
olaim subject to the payment of R 9 . 1,157 
tbe principal and interest on the mortgage 
of 1905 to tbe defendant Mohan Lai. 

The plaintiff went up in appeal, and the 
learned Judge of the lower Appellate Oouit 
came to tbe conclusion that Hari Ram, 
Bahadur and Nathu were made parties to 
the previous suits, as legal representatives of 
Ramji Lai and could not be heard to say that 
the mortgage by Ramji Lai of the whole 
of tbe family property was incompetent, 
He tl )60 went on to fay that tbe mortgage 
security became extinguished as soon as 
Premraj obtained tbe decree for sale on bis 
mortgage of tbe 5th of December 1905 and, 
therefore, no right of Bubrogation could be 
claimed by Hari Singh. On these findings 
he modified the decree of the Court of first 
instance by giving the plaintiff an uncon* 
ditional decree for sale of the whole of tbe 

property. , . 

The defendant Mohan Lai comes here in 
second appeal and contends that (1) it 
was open to him to contend that Ramji 
Lai was not the owner of the entire 
property but of half, (2) that he was not the 
legal representative of Ramji Lai, (3) that 
Ramji Lai was not eompeteot to mortgage 
the share of his brother Baldeo, and (*) 
that having satisfied the plaintiff s own 
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mortgage of 1905 he was entitled to 
priority to that extent. 

Ab to the firat eontention urged on 
behalf of the appellant, we do not think 
that it baa any force, Hari Singh waa 
made a defendant in the previoue suit by 
the plaintiff as be had purchased the 
property which wae already mortgaged to 
the plaintiff. The Court had found in that 
ease that the mortgage given by Ramji 
Lai was partly on account of the debts 
owing by both Ramji Lai and his brother 
Baldee, 

Aa to the second and third points raised 
which are oonneeted with the first, we are 
of opinion that the appellant who had 
pareha»ed the whole of the family property 
in exeention of a simple money-decree was 
the legal representative of both the brothers 
Ramji Lai and Baldeo. In the previons 
enit of Premraj the Court desided in effest 
that Ramji Lai wae eompetent to mortgage 
the share of his brother Baldeo also We 
do not think the defendants san now go 
behind that finding, 

The fourth eontention, namely, that the 
defendant-appellant having satisfied the 
plaintiff’s first mortgage of 1935 was 
entitled to hold it np as a shield, ha9 
been hotly contested on bath sides. It 
was argu9d by Mr. Dnrga Oharan Binerji, 
the learned Advocate for the appellant, 
that according to the dostrine of snbroga* 
lion the defendant-appellant was entitled 
to do so, On the other hand, Dr. Stn, 
the learned Advoeate for the respondents, 
•ontended that the dostrine of enbrogation 
aa applied in India was eonfined to the 
provisions of eestion 74 of the Transfer cf 
Property Act (IV of 1882) and referred 
only to a subsequent mortgagee redeeming 
the next prior mortgage. In onr opinion 
this argument oannot be assepted, The 
Transfer of Property Ast does Dot purport 
to sonsolidate the law relating to mortgages 
in India bat only define* and amende eertain 
parts of the law (see the Preamble to the Ast 
and paragraph 10 of Dr. Gonr’e Law of 
Transfer in British India), Furthermore, 
their Lordships of the Privy Connsil have 
applied the principle in the «ai6 of purchasers 
also [see Qohali’t Oopaldai v. Puranmal 
Pr«m«nl&(l)], 

. Cl) 10 0.1036 at p. 1041,111. A. 128; 8 lad. Jur. 
896; 4 Bar. P, O.'J. 643, 6 Ind. Deo, s.'j 632 (P. 0.), 
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Another sontention of Dr. Sen is that, 
where thereare two mortgages in favour of the 
same person, no question of enbrogation san 
arise betake a creditor can claim no sub- 
rogatioD against himself. No authority baa 
been cited before us in support of this con¬ 
tention and we do not think that on principle 
there ie any difference between the case 
where a purchaser pays off a prior mortgage 
in favonr of a third person and the case 
where he pays off a prior mortgage against 
the same creditor against whom be olaims the 
right of sabrogatioD. We are of opinion that 
the contention of the appellant on this point 
is correct. 

We, therefore, allow the appeal, set aside 
the decree of the Court below and in lien there¬ 
of pass a decree in favour of the plaintiff for 
sale of half the mortgaged property un¬ 
conditionally and for sale of the remaining 
half if the sale-proceeds of the former does 
not prove to be sufficient, subject to his pay¬ 
ing Re, 1,157 to the defendant*appellant 
Mohan Lai, The defendants must pay the 
amonnt due to the plaintiff within six months 
from this date. In case of their failnre to 
do co the plaintiff will be entitled to recover 
his money by sale of half the mortgaged 
property. In case his mortgage is cot 
satisfied by each sale and he wants to Bell the 
remaining half he will have to pay Rs. 1,157 
to the appellant Mohan Lai within eix 
months of the sale of the former half 
and be will then be entitled to sell 
the remaining half of the property also 
to recover the balance due to him and the 
amount of Rs. 1,157 so paid tc Mohan 
Lai. The plaintiff is entitled to half his 
costa in all Courts and the defendant- appel- 
lant Moban Lai will get half hia costs in all 
Courts from the plaintiff. Oostc in this Court 
will iDsludefeea on the higher scale, 

J. P. & W. 0. A. 

Appeal allowd. 


i 
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BIBO RAM tJ. BABU RAH. 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Sccjhd Civil Appial No. 240 op 1920. 

February 14, 1921, 

Preient Mr. Lyle, A. J, C. 

Munthi BABU RAM— Plairtipp— 
Appellant 
f ertue 

BABQ RAM— Dipekiunt—Rispokdeit. 

Land Improvement Loans Act fXIX of 18S3j, s. 7 
(V (c)-U.P' Land Revenue Act (III of ss, 
16'\ 151, 162— Evidence Act (I of 1872;, s. 114, III , 
(c) —Taqavi—La nd *old lor arrears—Incumbrance- 
Presumption, 

Where land is sold for arrears of taqavi and the 
sale.certificate shows that it was sold under the 
provisions of sectious ICO and 161 of the U. P. 
Land Ueveuue Act, free of all encumbrances, the 
Court may presume that the sale-proceedings were 
lawfully taken and that the facts stated in the sale- 
certificate are correct, [p. 621, col. 1 .] 

A sale under sections 160 and 161 of the U. P, 
Land Revenue Act for arrears of taqavi can only 
take place if the taqavi had been granted for the 
benefit of the property sold, Where the sale* 
certificate states that the sale has taken place under 
those sections, the burden of proving that the taqavi 
had not been granted for the benefit of the prop- 
erty sold, lies on the person alleging it. [p. 621, col. 

i-] 

The plea that taqavi is not revenue and that land 
cannot be sold free of all encumbrances for arrears 
of taqavi is not maintainable in view of section 7 
(1) (cj of the Land Improvement Loans Act, read 
with section 101 (1) of the U. P. Land Revenue 
Act. [p. 62), col. l.j 

Appeal from a decree of the First 
Additional District Judge, Lucknow, dated the 
23rd April 1920, upholding that of (he 
Muneif, North Lucknow, dated the 12th 
November 1919. 

Baba Bajethuari I ratal, for the Appel, 
lant. 

Mr. A, Rauf, for the Respondent, 

JUDGMENT,—Snraj Prasad was the 
owner of certain plots in Mahal Litifnagar. 
Be took a taqavi advaniefrom the Government 
for the •onstruetioo or repair of a well and 
gave the plots ae security for the advance. 
Be failed to pay the advanoe and the plots 
were pnt to eale and purchased by Baba Ram, 
plaintiff, on the 17th of February 1919. The 
tale «ertr6«ate is on the 61e and it declare! 
that the plots were fold under sections 160 
and A 61 of the Land Revenne Act free of all 
encumbrance, Another Baba Ram, (be 


defendant-respondent, held a mortgage on 
these plots. Be brought a suit on the 
basis of his mortgage and obtained a decree 
for eale. The desree was put into execution 
and the plots were purchased by the decree- 
bolder. In the execution proceedings the 
plaintiff-appellant objected to possession 
beiDg delivered to the defendant-respondent 
on the ground that be (the plaintiff-appel¬ 
lant) had purchased the plots "free of all 
encumbrances” under the sale for taqavi. 
Bis objection was disallowed and he, there¬ 
fore, brought the suit out of whish this appeal 
arises for a declaration that be was the 
owner in possession of the plots which were 
purchased by him free from all encumbrances 
and that they were not ealeable in execution 
of the defendant’s decree. The defendant* 
respondent pleaded that his mortgage was 
prior to the taqavi advance and that though 
the land could have been sold free of all 
encumbrances for any revenue due upon it a 
taqaii debt could not take precedence of a 
prior mortgage. 

The Court of first instanoe held that ae the 
taqavi advance was net for the benefit of the 
properly in suit and the property was merely, 
a collateral security for payment of the 
taqavi the sale of the property war governed 
not by sections 160 and 161 of the Laud 
Revenne Act but by section 162 of that Act 
and that, therefore, the property must have 
been sold subject to the prior mortgage, 
The lower Appellate Court has agreed with 
the view taken by the Court of first instance 
and the plaintiff comes to this Court in eesond 
appeal. 

The first point to be noted is, that there is 
nothing on the resord to show that in fact 
the mortgage held by the defendant* 
respondent was a prior debt to the taqati 
advance. Both the Courts below appear to 
have assumed that the mortgage was a prior 
debt. But even if we assume that the 
defendant-respondent’s mortgage was a prior 
debt it seems to me that the decision of the 
lower Courts is not correst. Those Court# 
have held that as the taqavi advanse was 
not taken for the benefit of the property in 
suit sections 160 and 161 of the Land 
Revenue Act could not apply. The defend? 
ant respondent did not plead that the taqavi 
advance had not been taken for the benefit 
of the land in suit and that, therefore, the 
property maet have been sold sabjeit to the 
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prior incumbrance; and fcho lower Courts 
have set out a ease for the defendant- 
respondent which was not pleaded by him, 
The plea was that (again was not revenue 
and that land sould not be sold free of all 
enoumbrana68 for arrears of taqivi. In view 
of sestion 7 (l) (c) of the Land Improvement 
Loans Aet, read with seotioD 161 (1) of the 
Land Revenue Aet, this plea ie elearly not 
maintainable, The plaintiff prodaaed his 
Bale-certificate whioh ebowed elearly that 
the land was sold under the provisions 
of eeetions 160 and 161 and was pur¬ 
chased by the plaintiff free of all en- 
•umbranees. Omnta puentmurAur rite me 
acta. The Court may presume that the sale- 
proceedings were lawfully taken and that the 
faats stated in the sale certificate are correct. 
The sole under eeetions 160 and 161 of the 
Land Revenue Act for arrears of lagan could 
only have taken place if the taqavi had been 
granted for the benefit of the property sold, 
It, therefore, lay upon the defendant-respond¬ 
ent to show that in fast the lagan bad not 
been advanced for the benefit of the property 
in suit and the lower Courts were not right 
in presuming that the taqavi had been ad* 
vanoed for the benefit of some other property 
and that the property in suit was given as 
collateral security. The defendant respond¬ 
ent has made no attempt to discharge the 
burden which was upon him. In these 
circumstances, the decre6 of the lower Appel¬ 
late Court cannot be maintained. The appeal 
is allowed, the decree of the lower Appellate 
Court is set aside and the plaintiff's suit is 
decreed with costs in all Courts, 
z, K, 

Appeal allotted, 

OALODTTA HIGH COURT. 
Application tor Leave to Appsal to Privt 
Codicil No. 6 of 1921. 

April 18,1921. 

Present Sir Lancelot Sanderson, Kt., 
Chief Justice, and Mr. Jaetise Richardson. 

UMA OHAND SETT and awmu— 

• DEFENDANTS—APPELLANTS— 

Patitionibs to ENGLAND 
venue 

KANAI LAL SETT and another— 

- Plaintiffs, akd Srimati NITTY A MOYE 

DASSl— Defendant —Appellant— 

' Opposite Paett. 

Oml Procedure Code (Act V of 1903;, s, 110_ 
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leave to appeal to Privy Council-Decree of affirm , 
ance—Substantial question of law. 

Where a decree of the lower Court is varied by 
the High Court in favour of one of the appellants at 
the instance of the Vakil acting for all the appellants, 
the Vakil, in the absence of any reservation as to 
the rights or positions of other appellants, must be 
deemed to have made it with the consent of the 
other appellants and consequently the decree is one 
of affirmance and the other appellants are not 
entitled to obtain leave to appeal to the Privy 
Council unless they show that there is some sub- 
stantial question of law involved. l_p. 622, col. 2.J 

Application for leave to appeal to His 
Majesty in Council. 

Babn Rupendra Kumar Hitter, for the 
Petitioners. 

Dr. Dtearha Nath Milter and Babu Narendra 
Nalh Ohotedhuri, for the Opposite Party. 

JUDGMENT.—This is an application by 
Uma Obaran Sett and Annoda Proead Sett 
for a Certificate that this ie a fit and 
proper case for appeal to the Judicial Cora- 
mitte of the Privy Oouncil. The relation¬ 
ship of the parties appears in the judgment 
of my learned brother Mr. Justice Mookerjee. 
After BtatiDg that the appeal was by the 
first three defendants in a suit for parti¬ 
tion and accounts of a joint family property, 
he went on to eay; "The founder of the 
family was one Bhola Nath Sett who died 
in or about Agrahan 1284, that ie, towarda 
the end of the year 1877. He left three 
sons Uma Obaran (defendant No. 1), Annoda 
(defendant No. 2) and Nogen who died jn 
1279, He also left a widow Nritya Moyi, 
who is the third defendant, The fourth 
defendant in the suit ia Rajendra who is 
the son of the first defendant Uma Obaran. 
The plaintiffs in the suit are Kanai and 
Jyotindra—the two eons of Nogen. The 
second plaintiff was, at the date of the 
institution of the suit and is even now, an 
infant represented by bis mother Hari 
Priya," 

The appellants to thi*B Court were tbs 
, first three defendants, Uma Obaran, Annoda 
* and Nritya Moyi, and they were represented 
by the earns learned Vakil, Babu Rim 
Cbander Mosumdar, and the plaintiffs were 
represented by Dr. Dwarka Nath Mitter. 

The real isene in the ease was, whether 
sertain premises had been bonght by t^e 
widow oat of her own separate estate so 
as to make the promises her own property, 
or whether the premises had been bought 
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by the defeated man Bhola Nath in the 
name of bis wife. 

The appellants in this Conrt were basing 
their title npon a deed of gift by Nritya 
Moyi to the two appellants Uma Charan 
and Annoda. The First Court held that 
the property had been bought by Bhola 
Nath in the name of his wife, and this 
Court lime to the same conclusion and 
held that the dearee made by the Subordi¬ 
nate Jadge must be affirmed subject to 
one variation; as to this variation the learned 
Judge paid : "On behalf of Nritya Moji 
the third defendant, Babu Ram Cbarao 
Mozamdar has pointed out that if it is 
established that the shop was not purchased 
by her in 1666 but was in reality purabased 
by her husband Bbola Nath the question 
arises whether she is not entitled to a share 
of the properties on partition. Tois asptot 
of the esse does not appear to have been 
raised in the Court below nor pressed before 
the Subordinate Judge. The point is also not 
taken in the grounds of appeal presented to 
this Court for the reason that if euab a ground 
were taken it might weaken the defence 
that the property belonged not to Bhola 
Nath but to Nritya Moyi. But, in the 
•iraumstanaes of this aase, wo are of opinion 
that when the properties come to be divided 
one-fcurth share should be allowed to 
Nritya Moyi in lieu cf her right to 
maintenance to be held by her during her 
lifetime ” 

"Subject to this variation the dearee of 
the Subordinate Judge is affirmed,” 

The result, therefore, wa9 that, instead of 
getting one-third of the property in acaord- 
anae with tbe judgment of the First Court, 
the effect of the judgment of this Court 
was that Uma Charan and Annoda would 
eaah get a quarter of the property and 
Nritya Moyi would get one-quarter during 
her life time. Tbe question, therefore, is 
whether tbe judgment of this Conrt is one 
of affirmance or reversal. In my judgment, 
it is one of affirmance except in so far as 
it was varied with the consent of the 
appellants to this Court. 

It is clear that the dearee of the lower 
Court was varied at tbe instance of Babu 
Bam Ohunder Mczamdar aotiog on behalf 
of tbe appellant Nritya Moyi. But for his 
application tbe judgment of the First Court 
would have been affirmed, without apy 
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variation. The learned Vakil appeared not 
only for Nritya Moyi but also for the 
other two appellants, and inasmuch as it 
is suggested that tbe learned Vakil in 
making that application made any reserva¬ 
tion as to the rights or position of tbe 
Erst two defendants, who now desire to 
appeal to the Privy Council, in my judg¬ 
ment, the oonclosion must be that, when 
tbe learned Vakil made that application 
on behalf cf Nritya Moyi he must bs takon 
to bavo made it with the consent of his 
other two olirnts, namely, the present 
appellants to E jglaod. Consequently, the 
position is, that this Court affirmed the 
decision of the lower Court except as regards 
the variation which was made at the request 
of Nritya Moyi and with the consent of 
tbe other appellants. Tbe deoree of this 
Court, therefore, was one of affirmance and, 
under these circumstances, it is necessary 
for the appellants who desire to appeal to 
the Judicial Committee of tbe Privy Council 
to show that there is some substantial 
question of law involved, This, they have 
failed to do, and consequently tbe applica¬ 
tion must be refused with costs, five gold 
mohun, 

J. f. 

Application refuted, 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 4 oi 1920. 

January 31, 1921. 

Preterit Mr. Daniels, A. J. 0., and 
Mr. Lyle, A. J, 0. 

BISHESHAR DAYAL akd othirs— 

PlAIKTIFFA—ApPILLARTA 
versus 

Musammat HAR RAJ KUAR 

AKD OTBKRC—DiFINDAKTA — 

Rbspokdikts. 

Construction o) document — Sole—Agreement to sell 
—Transfer of Property Act (IV of »83 i), C. «4— 
‘‘ Price", what constitutes—Limitation Act (/I of 
1908;, Sch, 1, Art. IW—Specific perjormam - 
Limitation , 


INDIAN OASES. 



Vol. LXVI] 


INDIAN CASES. 



B18BK8B1R DATAL 0. BAR RAJ KCAS. 

In order to couatrue a document the Court must 
look to all the covenants in it. [p. 62', col. I.J 

A sale may be effected in lieu of the amount to 
be spent in a particular litigation, for, although the 
amount is unascertained, it is certainly capable of 

being ascertained, [p. 624, col. 

The term “price" in section 64 of the Transfer of 
Property Act is used to denote consideration in the 
shape of money, or what is its equivalent. LP- 624, 
col. 2.] 

A deed was executed in order to provide money 
for the defence of a suit brought against the 
executant for possession of his property. The deed 
conveyed a share in this property to the transferee. 
It was described as a sale-deed and was stamped 
as tmeh and it contained a statement that the 
executant had made an absolute sale of the share. 
The ostensible consideration was a sum of Rs. 14,0 0, 
Bs. *3,800 of which were left with the vendee to be 
spent in the litigition, together with the “labour, 
efforts and bard work of the vendee." If less " as 


spent the executant was not to be able to recover 
it while if more was spent he was not to be liablo 
for it. In the event of success the vendee alone 
was entitled to tho costs of the litigation recovered 
through the Court. The vendee was to be entitled 
to havo possession of the share sold after success 
in the suit After obtaining a decree tho manage¬ 
ment of tho decreed property and the collections 
was to vest with tho vendee and tho vondor and 
eaoh party was to bo entitled to have the partition 
made. After the registration of the deed the execut¬ 
ant was noo to bo entitled to admit the right of 
Inheritance of any ono else cither direotly or 
indirectly, by his act or word, with respect to the 
share sold. If the executant made collusions against 
tho interests of the vendoe or acquired any unduo 
advantage for private benefit then tho vondeo was 
to be entitled to step in. Bs. 6,'JUO of the considera¬ 
tion money wore left with the vendee to pay off a 
oortain charge on the property only in tho event of 
his getting a title to it by success in the suit: 

Held, (li that the real intention of the parties to the 
deed was that the transfer of title os well as of 
possession should bo conditional on the executant's 
success in the suit and should only take effect upon 
the passing of a final deoreo in his favour; [p. 626, 
col. 2.] 

(2l that, therefore, the deed was only an agree¬ 
ment to sell j [p. 026, col. 1.] 

18 ) that tho limitation for a suit to onforco the 
agrooment was contained in Articlo 1)3 of Sohodule 
I to the Limitation Act; [p. 626, col. 1.] 

(4) that limitation began to run from the date on 
vrhioh the suit against tho vendor was finally dis¬ 
missed on appeal, [p. 626, col, 2.] 


Appeal from a decree of the Subordinate 
Judge, Rae Bareli, dated the 22nd Septem* 
her 1919, 


The Hon f ble Syed Watir flaian, for the 
Appellants, 

The Son’blfl Pandit Qokaran Math Mura 
Mi Pandit Jijgjiohan 0hak t for 

ftupogapnt Np> l t 

V 
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JUDGMENT,—This appeal arises cot of 
a suit for possession of sertain properties on 
the basis of a sale deed executed on 26fch 
Ostober 1912 by Sheo Satan Singb, deiea?6d. 
in favour of the plaintiffs and of the defend¬ 
ants Nos. 3 to 5 and for mesne profits. The 
plaintiffs also claimed a sum of Bs. 928 
realised by the first defendant Muiammat Har 
Raj Knar, widow of Sbeo Ratan SiDgh, on 
aaaonnt of aos>s in aonnestion with the 
litigation set out below. The suit property 
aonsists of a abate in fonr villages Uttarpara, 
Rajwapur, Mnhammadpur and Kutwarman. 
The deed in snit was exeiulei in order to 
proanre money for the defense of a suit 
brought against Sbeo Ratan Singh by Madho 
Singh and others for possession of bis property 
aonsistiog of Mubammadpnr and Kutwarmau 
and an 11 biswa 2 biivanti 221 deoimal 
share in Mouzie Uttarpara and Rajwapnr. 
Sbeo Ratan Singh was eosesssfal in tbe 
litigation and the suit of Madho Singh and 
his ao-plaintiffs waa dismissed both in tbe 
original and the Appellate Courts. Madho 
Singb waa likewise assisted in those pro* 
aeedinga by aertain professional litigants to 
whom he had transferred shares in tbe 
property and who were joined in tbe suit as to- 
plaintiffs. 

The present snit was resisted on varions 
pleas of whioh two only are material to this 
appeal, the others having been rejected by 
tbe learned Subordinate Judge, Tbe pleas 
on wbieh the defendants have Buooeeded in the 
Court below are:— 

(1) that tbe deed, though in form a sale, 
was really an agreement to transfer the 
property in the event of the suit brought 
by Madho Singh being dismissed, 

(2) that the deed was procured by nndoe 
influents. 


vu 


uumugs 106 lower Uourt ba 
given the plaintiffs a detree for amount 
aetmlly spent by them with simple interea 
at twenty per oent, per annum, amounting ii 
all to Ra. 3,059 2-7, together with futur 
interest at six per cent. A high rate o 
interest was allowed in view of the plaintiff* 
exertiona in aonneation with the litigatio 
and the nek they ran of loaing their money 

The lower Court followed the preaedent s 

m the ease of Loh Indar Sngh y. R up & in 
U) a ease whiah waa affirmed by the Priy 

MBM.’ lW ' A ’ W ‘ N ‘ (1889) 7? » •!»«. Da 
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Oouooil in Ra a Mohkam Singh v. RajJ Rup 
Singh (2). The plaintiffisappellants aontest 
the finding of nndne icflaenie, wbiah they 
assert was never set op by the defendants, 
and plead that the transaction in suit was 
an cut and out sale of the property and that 
they were entitled to a deoree for the share 
sold. The issues are: — 

(1) Was the Iransaation evidenced by the 
deed in suit a sale in prxienti or merely an 
agreement to sell ? 

(2) Were the plaintiffs in a position to 
dominate the will of Sheo Ratan Singh and 
was the bargain unconscionable, 60 as to 
render the transaction voidable on the grotmd 
of nndne itflaecoa within the meaning of 
sestion 15 of the Indian Contract A,t P 

The first iesne has to be decided with 
reference to the terms of the deed nhiah is 
Exhibit 1 on the reoord. The deed i3 desarib- 
ed as a sale-deed and was stamped as snah 
and it aontains a statement that the exesnt< 
ant has made an absolute sale of the prop* 
erty in suit. This is a strong point in favour 
of the plaintiffs bnt it is not aonalnsive. 
We have to look tc all the sovenants in the 
deed and see whether the intention of the 
parties as expressed in the deed was to effeol 
an immediate transfer of proprietary right 
in favonr of the plaintiffs. 

The ostensible sonsideration was a snm 
of Rs. 14.CC0, Rs. 13,800 of whith were left 
with the vendees to be spent in the litigation, 
together with the "labour, efforts and hard 
work of the vendees,” but as the deed 
sontained a sovenant that if less was spent 
the exeoutant should not be able to reoover 
it, while if more was spent he should not be 
liable for it, the real consideration was the 
amount to be spent by the vendees in the 
litigation, less any sum they might recover 
as costs from the opposite party. The deed 
contains a covenant, whioh is material on the 
question whether the bargain was unconsoion* 
able, that in the event of success the vendees 
alone shall be entitled to the costs of the 
suit recovered through the Court. In the 
event they were unable to recover any oo3ts 
as they were not made parties to the suit. 
Sheo Ratan Singh at first applied that they 


( 2 ) 15 A.8B2i 20 I. A. 127, 6-Sar. P. C. J. 327j 17 
Jud. Jur. 376, 7 lnd. Dec. (N. a.) 913, 


should be made parties. Toe opposite party 
objected. Subsequently, on 11th January, 
Sheo Ratan Singh repudiated the agreement, 
and the Court ruled that aa the transferees 
took their transfer pendente Hie they were 
not necessary parties and should not be 
joined. 

We need not seriously consider the sugges* 
tion that the transaction was bad as a sale 
because the actual amount which would be 
spent by the defendants was unascertained. 
If not ascertained it was certainly oapable of 
being ascertained, and no authority has been 
shown us to support the view that a sale 
cannot be effected in lieu of the amount to be 
spent in a particular litigation. It is true, 
however, that the consideration consisted in 
part of a promise by the defendants to spend 
their labour and effort in defending the suit 
and it may be doubted whether this put of 
the consideration can be considered as "prise” 
as the term is used in section 54 of the 
Transfer of Property Act. As Dr. Gour 
says in bis commentary on the Transfer of 
Property Act, Fourth Edition, Article 960, 
page 599:— 

Although the term ‘price’ has been 
nowhere defined, it i3 no doubt used to denote 
consideration in the ebape of money, or what 
is its equivalent, for if the transfer is 
otherwise, it may be either an exchange or a 
gift, but not a sale.” 

The most that can be said on this score is 
that the fact that part of the sonsideration 
consisted of services to be rendered in the 
future makes it rather more probable that 
the parties had in mind an agreement 
to sell rather than an immediate sale. 

The covenants contained in clauses (4), 
(6), (10) and (11) of the deed, particularly 
the last three of these, are of great importance 
in determining the true intention of the 
parties. They are as follows:— 

(4) That after success in the suit, the 
vendees shall be entitled to have possession 
of the shares sold, with all the dakili and 
kharii rights, sir and khudkaihi lands, layer 
and groves, etc., pertaining to the chares sold 
along with the executant, 

(6) That after obtaining a decree the 
management of the decreed property and the 
collections will vest with the vendees and 
the vendor and each party will be entitled 
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to have the partition made either perfect or 
imperfest. 

(10) That after the registration of this 
sale-deed i, the ezeaatant, shall not be 
entitled to admit the right of inheritanae of 
anyone else either direatly or indireatly by 
my aet or word, with respsit to the shares 
sold. If I will do so it will be invalid and 
illegal and will have no effect on vendees' 
right to the share sold. 

(11) That if anyone of the vendees or I, 
the ezeaatant, direatly or indireatly make 
aollaeions against the interest of other 
sharers or aaquire any ondne advantage for 
private benefit then all the vendees and I 
shall be entitled to reaover damages and 
aosts proportionate to the shares from 
the person and all sorts of the property 
of that person throngh Coart, and under 
these airsamstanaes the said person will 
l038 all hie proprietary rights in the prop¬ 
erty aold and the vendees and the ezeaatant 
shall proportionately be entitled to that. 

Clause (4) makes the transferees’ right to 
possession contingent on saaaess in the 
•ait.. Olaase (6) gives them a right to obtain 
partition, and, till partition a joint right 
in the management and aollestions of the 
property, when and only when a deoree 
has been obtained in their favour. This 
is the only elaase in the deed whieb 
refers in any way to the profile of the 
property, and, though the point is not 
clearly stated, seems to indisate an inten¬ 
tion that Sheo Eatan Singh should sontinae 
to eollest and appropriate the ineome of 
the property until the suit was deoided. It 
is lommon ground that no elaim to the 
profits of the property during the period 
when the litigation was psnding baa 
ever been made by the plaintiffs. It ie 
important to remember that Sheo Eatan 
Singh was defendant in the suit filed by 
Madho Singh and that he was in poasescioU 
of the property at the time when the agree¬ 
ment was made. It is not merely that de¬ 
livery of possession was deferred, but delivery 
of possession and apparently a right 
to participate in the profits of the property 
was deliberately made eontingeot on the 
JQieess of the suit. Clause (10) ie mean- 
ingless if there was an immediate transfer 
of proprietary right. If the proprietary 
right in the property was to pass to the 
^reseat plaintiffs immediately on completion 

to 


of the deed their rights could in no possible 
way be affected by the ezecutant admitting 
the right of any person to inherit property 
which was no longer his. It is only on the 
Bssnmption that he still retained a proprie¬ 
tary interest in the property during the 
pendenoy of the suit that it could be neces¬ 
sary to provide against his admitting some 
third party as his heir, whether by Will or 
otherwise, and dying before the final deci¬ 
sion of the suit. Clause (11) is very inartis- 
tioally ezpressed, but so far as it provides 
against collusion by the ezecutant it also 
assumes that during the pendency of the 
litigation he still retains a proprietary right 
in the land sold which he will be liable to 
forfeit by colluding with the other Bide with¬ 
out the consent of his transferees. If bo 
attempted any such collusion the vendees 
would be entitled to step in and say that 
the compromise made was of no effect M 
regards the property covered by the deed, 
eince, by the very act of making it, all hie 
right had passed to them. The worde 
"and the vendees and the exesutant shell 
be proportionately entitled to it ” apply 
strictly only to oollusion by one of the vendeee, 
but the clause is directed against collusion by 
either party and the penalty of lose of pro¬ 
prietary right in the property sold is imposed 
equally on both. ■■■ 

E 9 . 5,000 of the consideration -money was 
left with the vendees to pay off a charge 
on the property held by one Bani Jagannath 
Knar. This also was only to be paid by 
tbemin the event of- their getting a title 
to the property by snecess in the enit. : Siren 
Eatan Singh ezpreaaly covenants that in the 
event of the suit being lost the debt 
due to Bani Sahiba will be paid by him. 

Looking to these covenants rind to tb, 
whole tenorof the deed it appears -to tts 
that the real intention of the prirties was that 
the transfer of title as well as of possession 
was conditional on the snit of MadhoBihgh 
being dismissed and was only to take effect 
npon the passing of a final deoree in favour of 
• Sheo Ratan Singh. 

A number of oases have been sited «t 

u- vA 00 b ° th 8ld09 of argument, in 
which the construction of deeds purporting 

or a leged^ to be sale-deede has hwp in 

question, but as none of these deeds contain 

. eavenants similar to thoee of the deed in 

suit it ia unnecessary to discuss them in detail, 
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The Privy Coomil case of Lai Achal Ram v. 
Raja Kazim Eutain Ehan (3; is slearly die- 
tingnisbable. The deed most nearly resembl- 
iog that now in suit is that which 
•ame before their Lordships of the Privy 
Conneil in fiatiee Bholosoondrtt Dasseah v. 
Inur Chundtr Dull (4). In that case (he 
deed pnrportedto be a sale-deed of an eight, 
anna share for a earn of Rf. 3.0C0 left with 
the transferees to be spent in litigation. 
In the event of the enit being decided in 
favour of the executant both parties to 
thq deed were to take the oosts, mesne 
profits, :oie jummah and the taluk in tte 
shares mentioned above. If more than the 
agreed consideration was spent by the 
transferees they were not to be entitled to 
•laim it from the transferor. Tbe deed 
sonsluder: “in whatever way tbe suit is 
decreed, I will give and receive 8-annas 
tbereof as aforesaid, that is, in half shares.” 

The soit filed was, as tbeir Lordships 
observe on page 40 of the report, not one 
•laiming specifio performance of contrast 
but a suit in tbe nature of ejeotmeot. 
It was a suit to reoover possession of the 
property mentioned in tbe deed by virtue 
of the title acquired under it. Tbe question 
before tbeir Lordships was whether tbe 
deed operated as a present transfer of the 
property or only as an agreement to transfer 
it on eer'aia contingencies which did not 
happeD, and they decided that tbe latter 
was the correct interpretation. 

If, as we bold, tbe learned Subordinate 
Judge has rightly interpreted tbe deed 
as being an agreement to transfer tbe 
property in tbe event of success in the 
litigation tbe question arises whether the 
claim was within time. Tbe Article of 
limitation applicable in such a case is 
admittedly Article 113 of the Indian 
Limitation Act of 1908, which allows a 
period of three years from the date fixed 
for tbe performance. Tbe date fixed by 
clause (4) of tbe agreement was the date 
of success in tbe suit. Now the suit was 
dismissed by tbe first Court on 23rd 
December 1913 and by this Court in 


(3) 8 0. 0.156; 9 n. W. N. 477; 27 A 271; 32 I. A. 
113; 15 M. L. J. 197; 8 Sar. P. C. J. 772 <P. C.». 

( 4 ) It B. L. R. 36; 18 W. R. 149; 2 Suth. P. C. J, 
616; 3 Sar. P-C. J. 136 IP. 0.). 
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appeal on 21sl September 1915, (Ex¬ 
hibits A133 and A135). On the face 
of it, therefore, limitation expired on *lit 
September 1918 whereas the present suit 
was not filed till 2olh Ootober i'Jig. 
Tbe learned Subordinate Judge has extended 
tbe period cf limitation by allowing a 
further six months’ time from the date 
of tbe decision of this Court for a possible 
application for Jeive to appeal to the 
Privy Council under Article 179 of the 
Limitation Act, as it tbeD etoed. We 
have no hesitation in holding that tbe 
learned Subordinate Judge was in error on 
this point. Tbe appeal to this Court was 
diemi66ed and Madbo Singh’d claim rejected 
on a concurrent finding of feet that he 
bad failed to establish his relationship (o 
tbe person whore property be was claim- 
irg which formed tbe basis of tbe title. 
Not only could the plaintiffs in that euit 
not have claimed leave to appeal as of 
right under tbe provisions of sections 1 09 
and 110 of tbe Code of Civil Prooeduie, 
bnt even tbe conditions necessary to enable 
a party to apply for special leave to 
appeal were entirely wanting. After making 
hie submission on the question of limitation 
tbe learned Advocate for the respondents 
intimated on behalf of his clients that 
they did not wish to press this point 
and were willing, as a matter of right 
dealing between tbe parties, to accept the 
deoree passed against them for tbe amount 
spent by the appellants. Tbey have also 
abandoned tbe cross-objection put in by 
them as to tbe amount of interest, That 
portion of tbe deoree, therefore, which 
awards Rs. 3,C59 2 7 with interest against 
tbe defendants must be treated as a decree 
by consent. 

In view of our Guding on tbe first issue 
it is not strictly neoessary to enter into 
the question of undue influence, but si 
tbe point has been fully argued on both 
sides it will be sonvenient briefly to dispose 
of it. The appellants’ learned Advocate 
in arguing this part of the case has 
accepted the findings of fact arrived at 
by tbe Court below but contends that 
tbey are not sufficient to establish a plea 
of undue irflience. That tbe bargain 
was in fact unconscionable can hardly be 
doubted. Tbe whole property was valued 
at Re. i 0,000 in the suit filed by Madbfl 
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Sicgh (vide Exhibit A133). The learned 
Subordinate Judge has given reasons for 
tbiaking that thia was an undervaluation 
and that the true valae of the half share 
covered by the deed in gait fa Rg. 40,000. 
It may be admitted that it would not 
fetch anything like this price while a edit 
for possesion of it was pending. If the 
ostensible consideration, Ri, 14,000, bad 
bsen the true consideration there might 
have baen something to be said on behalf 
of the bargain bat, as we have seen, the 
real consideration was the amount to be 
spent in the litigation plug Rs. 200 paid 
in oash and R 9 , 5/.00 to be paid on 
aosoont of the obarge on the property, 
which latter sum was only to be paid when 
the purchasers got possession. The aotoal 
amount spent by the plaintiffs apart from 
interest has bean fonnd to be R9, 1,501. 
Offing to the dispute between the parties 
the flOdts of the appeal were borne by 
Shoo Ratan Singh, bn4 even if the 
appellants had borne these the amount 
•odd not have bsen increased by more 
than a half. This amount might possibly 
hive to b9 doubled if the aaea had gone 
to the Privy Council. Even this amount 
was not in the long run to be paid by 
the appellants. The deed provided that they 
alone should be entitled to realise and 
appropriate any coats which the Ooart 
might award ia the suit. It comes to 
this, therefore, that in the event of success 
they ware to get property worth approxi¬ 
mately Ri. 40,000 for Ri. 5,000 and such 
portion of the amoaot spent in the litiga*. 
tion as they might fail to recover from 
the opposite party. In the event of hilure 
they- risked the loss of Ri. 2,000 or in 
the case of an appeal to the Privy Counsil 
possibly Ri. 4 ( 'i00. On the other hand, 
the chances of success were certainly more 
than even. The burden of proof in the 
suit which was pending lay on the plaintiffs 
ia that aait. Sheo Satan Singa was in 
possession o! the property and, as the 

event showed, hid a parfeotly good title to 
it. 

What, then, induoed Sheo Ratan Singh 
to eonsent to a bargain so disadvantageous? 
Madho Singh bad obtained the assistant 
of certain professional liciganti, Muhammad 
Hasain and others, in proseiuting his aait 
Md this fait had considerably alarmed 
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Sheo Ratan Siogh. These persons made a 
praitias of baying up claims and pro¬ 
secuting them io the Courts. Sheo Ratan 
Singh felt that be mast get the assistance 
of some one experienced in litigation as a 
oonntsrpoise. Bsni Prasad, plaintiff No. 2, 
was each a person. It is admitted by the 
plaintiffs’ witness Nand Kishore that for 
the last fifteen years Bani Pra?ad has 
been spemlating in litigation, Sheo Ratan 
Singh had already been to two other 
persons, Bhagwat Prasad and Raja Sokh- 
mangal Singh, to attempt to indnae them 
to finance his snit for him. Bhagwat 
Prasad refused point blank and Rija 
SnkbmaDgal SiDgh put him off by saying 
that he aonld not give a definite reply 
nntil he had consulted his lawyers. Sheo 
Ratan Singh was at the time in debt to 
the extent of at least Rs. 10,000. He had 
been advised by his agent Bbagwant Rai 
to approash Beni Prasad, and he seems to 
have been io that condition of mind in 
which he was ready to accept any terms 
for the purpose of obtaining Bgni Prasad’s 
assistance. This Bbagwant Rai was an old 
servant on whose advice Sheo Ratan Singh 
was in the habit of relying in matters of 
business and in whose hands the manage* 
ment of the estate largely rested, The 
evidence of Oaori Shankar, one of the 
plaintiffs’ witnesses, shows that thongh Sheo 
Ratan Singh stated at the time of exeoat- 
iog the deed that he wanted to eonsoU 
some of the residents of Rae Bareli he 
completed the deed without stopping to do 
so. On9 of the pnrchasers was the brother 
of the plaintiffs’ agent Bhagwant Rai, the 
man named abov?, at whose suggestion the 
transaction was entered into. 

These fasts appear to be snffioient to 
justify the finding that Beni Prasad was 
in a position to dominate the will of Sheo 
Ratan Singh and that he used his power 
to obtain a contract the terms of which 
were unconscionable. This raises a pre¬ 
sumption of undue influence nnder section 
16 of the Contract Act which the plaintiffs 
have failed to rebnt. 

It is urged that a ease of nndue 
influence was not set up in the written 
statement. It is true that the defendants 
relied largely on a csss of fraud which 
they failed to establish but they did 
cllegc in the written statement that thj 
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transaction was unconscionable and ex¬ 
tortionate and that Sbeo Ritan Singh was 
in sush perplexity as Dot to nnderstand the 
real effect of the transaction. In ths pro- 
•eediDgs of the 29th November 1918, tin 
explanation of the 16th paragraph of he 
written statement, the defendants' Advocate 
pleaded nndne inflnenae in express terms. 
The parties went to trial on a dear issue 
of undue influence, and evidence was adduc¬ 
ed on both sides upon it, and it is too late 
for the appellants to urge in appeal that 
the plea of undue iiflaence was Dot 
raised. 

It has been pleaded in this Court that 
even if undue influence is found against the 
appellants, the transaction was afterwards 
affirmed by Sheo Ratan Singh and, 
therefore, the respondents are precluded from 
succeeding on this issue. This point was not 
raised in the Court below and no issue was 
joined on it. Of the twelve issues framed 
the only ODe which even by implication 
could cover this issue is the ninth issue, 
which runs—"ebould not the contract be 
speci6oially enforced ?” A reference to the 
judgment of the learned Subordinate Judge 
shows that this issue was decided agaiost the 
plaintiffs on the basis of the findings on 
specific issues already decided. Evod, however, 
if the plaintiffs are allowed to urge this 
plea in appeal there appears to be nothing in 
it. The plea is based maioly onareoiept, 
(Exhibit A), dated 14th April 1914, executed 
by Sheo Ratan SiDgb on acoount of Rs. 2,000 
spent by the defendants in connection with 
the litigation. This reciept was given only 
a short time aft6r the agreement in suit. It 
is quite dear that by the time the case 
reached the stage of appeal Sheo Ratan 
Singh was repudiating the agreement and 
refusing to be bound by it. In the order of 
this Oourt dated the 21st September 1915 
rejecting tbe plaintiffs' application to be 
made parties, it is stated that Sbeo Ratan 
Singh was even then proposing to institute a 
suit against the appellants for a declaration 
that tbe deed of transfer was null and void. 
The same thing appears from a reply 
(Exhibit A 12) eent by him to a notice 
issued to him by the appellants before tbe 
appeal was filed. A few days later the appeal 
was set down for hearing. They sent a 
notice to him stating that they were prepared 
io engage Uouoaol for the appeal. This notice 


(Exhibit All) was treated as noproved in the 
lower Court but has been admitted and relied 
on by both parties before us. In bis reply 
(Exhibit A 12) Sheo Ratan Singh repudiated 
the agreement, which he alleged they bad 
got him to sign by holding oat false promises 
and hopes. 

On tbe above findings we uphold tbe decree 
of the Court below and dismiss tbe appeal 
with cosls. We also dismiss tbe cross- 
objections but without costs, as if they had 
been pressed the objection regarding limita¬ 
tion would have succeeded. 

L. K. 

Appeal dismiited. 


CALCUTTA HIGH COURT. 
Appial from Original Dicrii No. 311 

or 1918. 

April 30, 1920. 

Freient Mr. Justice Richardson and 
Justice Sir Aeutoeh Cbaudhuri, Kt. 
SUDHAMANI DAS, minor, bt bis mothir 

AND NI\r FRIIJD AND GUARDIAN 

Srimati RADHA RANI DASSYA 
and ANOTdiK—P laintiffs—Appellants 

venue 

SURAT LAL DAS and othsri— 

DgPRNDiNTS—RX8PON.)XNT8. 

JFiff, construction of—Absolute dense to Hindu 
widow— "Malik," meaning of—Right of pre-emption given 
to heirs and co-sharers, whether restricts absolute devise 
in favour of widow. 


A Hindu testator by his Will authorised his widow 
o adopt live sons in succession and provided that 
f a son were adopted, the widow and the son should 
ake the estate ia equal moieties as owners • ma/iwi 
ritli full power of Rift and sale to be exercised J 
ach of them. There was a clauso in the Will which 
an as follows “If for any reason the adopted son 
r my said wife is required to sell any property 
;fc by me, ho or she shall sell it to my heirs and 
o-sharers for proper price, that is to say, the hig cs 
.rice, offered by them, but if they refuse to pur- 
hase the property on paying the proper^price. i 
my he sold to others.” The next clause of the Will 
an thus “If my said wife do not adopt any sons, 
sen on my decease, my said wife would o 
,vnei (m t'ifc; of all my property with power of 
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trid sal© and shall b© able'to give and sell it accord* 
ing to tho directions contained in the previous 
ulause.” The widow did not adopt any son and died 
having herself made a Will by which she dedicated 
the property to religious uses In a suit for tho 
construction of the Will of the husband : 

Held, that the widow took an absolute estate in 
the property left by her husband, which was not cut 
down by the right of pre-emption given to tho heirs 
and co-sharers, [p 63(\ col. 1 ] 

Per Richardson , J,—The word “malik" usually 
denotes an absolute owner, [p. 630, col. 1.1 

Per Chaudhuri , J.—In all cases of gift by Will 
whether to male or to female, unless the instrument 
shows that a restricted interest was intended to be 
created, tho legatee or the devisee mu9t be entitled 
to the whole interest of the testator, [p 630, col. 2.] 

The word “maiifc” imports full proprietary rights 
unless there is something in the context to 
qualify it. The fact that the donee is a Hindu 
widow is not sufficient for that purpose, [p. 631, col. 

Appeal against a desree of the Sab* 
ordinate Judge, Seaond Court, Dana, dated 
the 12th of September 1918. 

Babu Jegendra Chunder Qho$e and Babu 
Promode Ohunder Qhote , for Babu Tarit Hohan 
Vos, for the Appellants. 

Dr. Sarat Ohandra Barak and Babu Ji* 
tendra Nalh Boy, for the Reepondents. 

JUDGMENT. 

Richardsok, J.—The learned Vakil for 
the appellant has given us an interesting 
address. But in my view the ease is a 
Tsry slear one, The question depends on 
the sODstruetion of the Will of Banka Be- 
hAri Das who died in May 189J. The 
Will is dated the 30th Baysak 1303 B, S, 
There is a todicil to the Will whiah, how¬ 
ever, does not affeet the point at issue. 
Banka Behari had a brother named Gangs 
Oharan Das who survived him but has 
sinee died. The plaintiffs in the snit are 
the widow and the minor eon of Ganga 
Oharan Dae.^ By bis Will, Banka Behari 
authorized^ his widow to adopt 6ve sons 
itr iu«i69sion and the Will provided that, 
if a son were adopted, the widow and the 
ion should take the estate in equal moieties. It 
goes on to says " They will be the owners 
(ntahkt) in possession with full power of 
gift and sale to be eieroised by eath of 
them. 1 ’ As I understand that devise, if 
the widow had adopted a son, she and the 
son would eaih have taken a moiety of 
the estate in absolute right. Asa matter 
of fait, however, no son was adopted and 

it 19 nuneieisary for u, therefore, to i*. 

• • 



aide what estate the widow would have 
taken if ehe had adopted a son. The 
point turns on elanset (4) and (5) of the 
Will whieh I shall read, Clause (4> rane 
as follows " If, for any reason, the adopts 
ed son or my said wife ie required to sell 
any property left by me, he or ehe shall 
sell it to my heirs and ao-ebarers for proper 
prise, that is to eay, the highest pries 
offered by them ; bat if they refuse to par* 
•base the property on paying the proper 
prise, it may be sold to others,” Clause 
(5) is this: "if my said wife do not adopt 
any sod 9, then, on my desease, my said 
wife would be the owner ( malih ) of all 
my property with power of gift and sale, 
and ehail be able to give and sell it aasord. 
ing to the directions sontained in el lose 
(4)." Now, the widow, Kamini Snndari, 
a.ted on the supposition that she took an 
absolate estate nnder her husband's Will, 
She died in 1911 having herself made a 
Will by whieh she dedicated the property 
to religions nses in favour of a diety 
known as Thakur Banka Behari and ap- 
pointed sertain persona, who are the defend* 


ants Nos. 1 to 6 in this snit (the diety 
being the defendant No. 7), as exeeutora. 
The suit was brought by the plaintiffs 
for the ■onstrnotion of Banka Bahari’s Will 
and for the purpose of recovering the prop¬ 
erty from the diety and the eiesntora 
of the widow’s Will, on the ground that 
the widow had only a widow’s estate in 
the property of whieh she affaeted to dig. 
pose. 

As I have stated, the question turns on 
the two slauses of the Will whiah 1 have 
rsad. Speaking for myself, I can eonseive 
of no language whieh would have more 
•learly iudieated the intention of the tes* 
tator that his widow ihouldtake an absolate 
estate. I entirely recognise and appreciate 
the faet that, ordinarily, a Hindu leaving 
property to his widow to be enjoyed by 
her after hie death would desire that the 
widow should take the usual widow’s estate 
so that the property ihould not go oat of 
the testator s family. But it ie too late to 
contend that, it the huaband’e devise in 
terms confer upon the widow an absolate 
estate even then the widow can only 
take the limited widow’s estate, the law 
ha, been ot her W i ,e , at any rate, since 
18/2, wboa the eisa of Ponunno Sooner 


INDIAN OASES. 


BSO 

RUDHAMANI DAI P. RUBAI LAL DAS. 

Qhoie v. Tarrucknath Sirhar (1) was decided. 
A recent illustration will be found in the 
•ase of Honda Oopal Sinha v. Fartshmoni 
J^ebi (2), and between these two eases there 
are numerous authorities whieb might be 
referred to. 

Now, turning to the words used in tbe 
Will, the testator has used tbe word 
malik ” whieb usually denotes an absolute 
owner. To my mind, there is nothing in 
clauee (4) whieb eurlails the force of tbe 
word 'malik ” in elause (5) or tbe power 
of gift and sale eonferred by that elause 
and eute down tbe meaning of tbe langu¬ 
age so as to make the estate devised an 
ordinary widow’b estate. It is argued that 
under elanse (4) a restriction was put 
upon the disposal of the property by the 
widow. It is true that elauee (5) lays 
down that tbe widow is to give and sell 
the property aeeording to the direetiore 
contained in elause (4). But what do 
those direetions come to? The widow was 
enjoined, if she should sell, to sell in tbe 
first inetanee to tbe testator's heirs and 
•o-sbarers for a proper prise whieb was 
defined as the highest prise, meaning, I 
suppose, the highest prise obtainable in 
the market at the time. If, however, tbe 
heirs or the so starere refused to purobate 
the property paying the proper prioe, then 
the widow was to be at liberty to sell 
the property to others, Now, I am not 
considering the ultimate effeet of the words. 
It is unneieesary to deside whether, if tbe 
widow had sold the properly without first 
offering it to an heir or a so sharer, tbe 
transfer would cr would not have been 
valid. Bat assuming for a moment that it 
would not have been valid, is the restraint, 
eueh as it is imposed by tbe elauee suffi¬ 
cient to cut down the plain meaning of the 
words in the succeeding clause P In my 
cpinion, that question san only be answered 
in tbe negative. The right which tbe 
testator purported to give to tbe keire and 
so sharers was a mere right of pre-emption, 
i agree entirely with tbe conclusion ar¬ 
rived at by tbe learned Subordinate Judge 
and, generally, for the reasons which be has 
stated in his judgment. I am of opinion, 
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that the Bait was properly dismissed. Tbe 
appeal, therefore, fails and should be dig- 
misled with foste. 

Ohaudhdbi, J.—Tbe learned Vakil for tbe 
appellants has placed before us the whole 
history of the law relatirg to gifts to a wife 
by a Hindu husband, beginning with Maulri 
Mohamed Shumiool Booda v. Sheteukram (3), 
down to Bhoba Tanni Debya v. Peary Loll 
Sanyal (4). He eoneedeB that tbe result is 
that it is now practically eettledlaw that, in 
all oases of gift by Will, whether to male or 
to female, unless the instrument 6howe that 
a restricted interest wa9 intended to be 
created, the legatee or the devisee must 
be entitled to the whole interest cf the 
testator. He has also tailed our attention 
to the ease of Surer Chandra Falit v. Lalit 
Mohan Dulta (5). which lays down that, in 
construing tbe Will of a Hindu, it is not 
improper to take into consideration wb«t 
are known to be the ordinary notions and 
wishes of Hindus with respeit to the de¬ 
volution of property, namely, that a Hindu 
generally desires that an estate, especially 
an ancestral estate, shall be retained in 
his family and also that a Hindu knows 
that, ae a general rule, at all events, 
women do not take absolute estates of in- 
beritaice whioh they are enabled to alienate. 
The learned Jodges also say in that cate 
that tbe instrument must reeeive a ecu- 
struetioo aeeording to the plain meaning 
of the words and eentecees therein con¬ 
tained, that is, the words are to be resd 
first in their grammatisal and ordinary 
sense unless tbe aontext shows otherwise. 
There is no difficulty in accepting there 
general principles. In fact, they are always 
recognised by Courts in tocstruing Hindu 
Wills. The testator in the second para¬ 
graph of tbe Will in this case clearly scys 
that, if bis wife should adopt a ion in 
accordance with the authority given by him 
by the first clause, the adopted son ar.d 
the wife "shall enoceed to the ownership 
of the entire properties in eqail shares 
vested with tbe power of rale and gift and 


(3) 2 I. A. 7; 22 W. R 4D9; 14 B. L. R 226j 3 Sai. 

P. 0. J. 405. . , 

(4) 24 C. 646; 1 C. W. K. 578; 12 Ind Dec. (s. »•) 

ll (6) 81 Ind. Cas. 405; 20 C. 463 1 22 0. L. J, 

lie. 


(1) 10 B. L. R. 267. 

(2) 17 lad. Cas. 47?; 17 C. L. J. 404. 
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no violation o! sush 'provision shall bs 
permitted.” The Bengali words Died are 
" Dm bikrah sattadekarateh malik dakhilkar 
hoe be." It is eoneeded that by that oLuse an 
absolute half ie given to the son and the 
other half is given to the wife. Clause (5) of 
the Will deals with the owe if no bod is 
adopted by the wife. It says that the wife 
shall susseed to all the properties left by the 
testator after his death with powers of sale 
and gift and that she shall ba the malik 
and be in possession and that she shall 
have power of eale and gift in asaordaoss 
with the provisions of paragraph 4 to wbiah 
I ehall refer later. The Bengali words are 

Dm bikrah dat\ea aihikare o m >lik dakhilkar 
hoe be." Tho expression Ditta adhikarV' is 
apparently a mistake'for " Sattaadhikari Bat 
whether that is so or not, it is quite olear that 
the same words or words wbiah praoi’islly 
have the eame meaning have been nsed 
in slauses (2) and (5) and, therefore it ia 
diffiault to avoid the aonalusioD that the 
testator intended to give his wife an ab¬ 
solute estate if aha didi not adpot. It has 
been argued that this has to bs read in 
•anjanetion with the provisions of paragraph 4. 
It is said that that elause rastrint* the 
right of alienation beeanse it says : “ If the 
aforesaid adopted eon or my wife aforesaid 
should find it neiessary to sell any of the 
properties left by me, they shall bo entitled 
to sell it tl a stranger if my heirs and 
•o sharers rofase to parehase it for an 
adequate oonsideratioD," and relianee is 
plaeed open Macltay, In re (tf), in whish a 
devise to a brother on the aondition that 
he was never to sell out of the family was 
•onsidertd a valid aoodiliou. Taat aase 
doss not seem to m9 to be applisable, In 
the present cireumetanses. Here, there is 
no absolute restristioq of the Bale; the 
power of sale it not interfered with by 
that direation. It praatiialiy says that the 
widow ehoold sell to the highest bidder. 
It is also to be notised that it gives pawer 
to her to sell any of the properties in¬ 
cluding in that expression properties both 
moveable and immoveable. I do not think 
that we oan aoiipt the argument that this 
restriited the right to sell, thus showing 
that a trusted estate was being given to 
the widow. It seems to me that words 

(o; (1876) 20 Kc|. 180, 41 L. J. Ch. 441; 35 L. T. 
032,23 W.H. 713. 
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•learly and nDfqnivoeally gave the estate 1 
to the lady absolutely. Clause (4) refere to 
the adopted eon also. He did not take, 
under the Will but by virtue of adoption.: 
The restriction was not operative against 
him and I do not think it ent down gifl- 
to the wife and an absolute one-half or the 
absolute whole if she did not adopt^a son. 
With regard to the ose of the word malik ” 
I may refer to the ease of Sura} 
Mani v. Rabi Nath 0,ha (7), where^tbeir 
Lordship* of the Privy Conneil say: The 
word maljfc imports fall proprietary rights 
unless there is something in the eontext' 
to qualify it. The faot that the donee ie 
a Hindu widow is not snffieien. for the 
purpose.” We think that the wordt used 
here are stronger than the word malik. 
The same words were used when the gift 
was made to the son; and that also indi* 
sates that an absolute estate was being 
given to the wife, I egree that the appeal 
should bs dismissed, 

B. H. 

(7) 35 I. A. 17, 6 A. L. J. 67 ; 12 C. W. N. 231; 18 
M L. J. 7, 10 Bom. L. R. 59, 7 C. L. J. 131,3 M. L. T. 
IV; 30 A, 84 (P. O.J. 

Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT, 

FULL BENCH. 

Scsond Civil Appeal No. 218 or 1919. 
July 9,1921. 

Pre:ent:— Mr. Hallifax, A. J. 0., Mr. Katval, 
A. J. 0. and Mr, Dhobley, A. J. 0. 
J0GE3HWAR— PLAUTirr—A ppilliii* 

ten .-« 

MOTI—Dsmhdikt—Rxsposdiht. 

Civil Procedure Code (Act 7 of HOSj, 0. XXXI 7, 
r. 1— Mortgager—Suit by prior mortgagee —Puisne mort. 
gagee not made party, effect oj— Subsequent suit bg prior 
mortgagee for possession against puisne mortgagee— 
Tranefer of Property Act (If of 1883;, «. 62—Lis 
pendoas, applicability of—Interpretation of Statute - 
Equitable principles. 

Where a mortgagee sues for foreclosure without 

imploading a puisne mortgagee, and aftor that snit 

is barred by time as against the puisne mortgagee 
the latter sue* the same mortgagor, for foreclosure 
of the samo property without impleading tho prior 
mortgagee and geU his deoree first and obtains 
possession of the property, the prior mortgagee >, 
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Entitled to a decree for possession subject to the 
puisne mortgagee's right to redeem, inasmuch as 
the transfer to the puisne mortgagee was made 
during the active prosecution of the prior mortgagee’s 
euit. 

.Per Dkobley, A. J. C .-Order XXXIV, rule 1, Civil 
Procedure Code, is merely a rule of procedure enacted 
with the object of preventing multifariousneas of 
•“it* ,n respect of the same property and cannot 
effect, tho plaintiff's lights. Its object is not to 
punish a plaintiff for his failure to join as parties, 
persons of whose interest he is ignorant and whoso 
title-deeds he has no meats to inspect, [p. (536, col 1.] 

In interpreting law equitable principles as its 
consequences cannot be overlooked. In determining 
the respective rights of parlies the fact that by 
a certain interpretation unjust results would follow 
and that a rightful person would suffer for no fault 
of his, on account of circumstances over which ho 
had no control and for which he could not be held 
responsible, cannot be lost sight of. If by another 
interpretation this result would not follow that 
interpretation should be adopted, [p. 637, col. 1.] 

Appeal against the detree of the District 
Jndge, Nagpar, dated 1st Deserober 1919, in 
Civil Appeal No. 10S of 1918. 

ORDER OF REFERENCE TO A 
FULL BENCH. 

Hallifax, A. J. 0.— {July 6, 1920.)— 
Fasti stub as that a part of the dearee in 
this aase still subsists against one of the 
two defendants who do not appeal, and that 
the immoveable property in dispute is now 
represented by a sum of money do not 
affest the deaision of the one matter now 
in issue and may be left out of sonsidera- 
tion. The fasts that do oonsern us are as 
follows : The plaintiff sued a third party, 
his mortgagor, for foreolosure on a mort¬ 
gage dated 25th May 1882. He file! his 
suit in the first week of August 1910, 
within a few days of its beiDg barred by 
limitation, and obtained a final dearee for 
foreslosure on 3rd January 19.G. The 
defendant Gled a suit on 25th August 1910 
against the same mortgagor on a mortgage 
dated 12th Marsh 1901. He was given a 
final deoree for foreslosure on 18th July 
1911, and obtained possession of the prop¬ 
erty on 4th September 1911, more than four 
years before the plaintiff got bis Goal 
dearee on his prior mortgage in the suit 
instituted a few days before the defendant's. 
Neither party impleaded the other in bis 
foreslosure suit, and the plaintiff now claims 
that the defendant is bound to redeem bis 
prior mortgage or give him possession of 
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the property. He was given the dearee for 
wbiah he prayed in the Court of the Sob. 
ordinate Judge. This was set aside and his 
suit was dismissed on appeal in the Court 
of the District Judge, and be has now some 
here in eeaond appeal. My learned brother 
Masoair, who desided the appeal as Distriat 
Judge, followed the ruling of Mittra, A. J. 0 , 
in Eagltunalh v. Sheolal (1) admitting that 
there was a very large distinsiion between 
the two oases. There the plaintiff sued tbs 
mortgagor after the equity of redemption had 
already passed from him to the puisne mort¬ 
gagee, In this oase the equity of redemption 
was still in the mortgagor when the prior 
mortgagee 6ued and had not then pasted to 
the puisoe mortgagee who was not impleaded, 
There is this further di9tinotion that in 
Eaghunath v. Sheolal (l). the plaintiff sought 
to enforse his rights by making the puisne 
mortgagee, whom he had not impleaded to 
begin with, a party defendant to the sail 
after the passing of the sonditional deiree. 

2. In Raghunath v. Sheolal (l) Mittra, 
A J, 0., sonsidered the ruling iu bar Penhad 
Lai v. DalmarJan 8ingh (2) in whioh it was 
held by Brett, J., in a oase very similar 
to this, that the plaintiff was entitled to a 
desree for possession subjest to the defend¬ 
ant’s right of redemption, while Rampini, J., 
was of a aontrary opinion, based to a larga 
extent on the fast that the prior mortgegee’a 
right bad besome barred by limitation befoia 
he sued the puisne mortgagee. The ease was 
referred fo Mr. Jnstiee Mitra who held with 
Mr. Jnstiee Brett that the plaintiff was 
entitled to the desree be sought. In (bis 
Court Mittra, A. J. C., preferred to follow 
Rampini, J., pointing out that the other two 
learned Judges bad ignored his argument to 
the effeet that the prior mortgagee's right 
to foreclosure on his own mortgage was 
barred by limitation. The learned Distrist 
Judge asoepted this view, though with 
some hesitation, supporting it furthsr with 
the remark that if the plaintiff had disobeyed 
the role in Order XXXIV, rule I, Civil Pro* 
sedure Code, whioh slearly dirests him to 
implead the puisne mortgagee his disobediensa 
should surely entail some icsor.vsnieuoe, and 
to hold that he san slaim to be put in tbs 
6ame possession as if he had obeyed the 

(I) 39 Ind. Cas. 849; 13 N. L. E 69. 

(21 32 C. 891| 9 C.W. N. 728; 1 0. L. J. 871. 
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order is to render the existenee of the y order 
fatile. 

3, The view taken by the majority in the 
Oelentta ease was approved and followed in 
the eameOonrt by Mookerjee and Holmwood, 
JJ„ in Ganga Dai Bhattar v. Jogendra Nath 
Mitra (3) and in the Allahabad High Court 
by Piggott and Lindsay, JJ., in Bobu Lai v. 
Jalahia (4), and in these eases each of the 
learned Jndgei oonsidered the question of 
limitation dieeneeed by Rampini, J, in Bar 
Perihad Lai v. Dalmatian Singh (2). Both de¬ 
cisions, however, as well a9 that of the majority 
in Bar Perihad Lil v. Dalmatian Singh (2) 
appear to have been itflaemed to some extent 
by the fast that both parties in eaoh ease 
appeared in Oonrt ae auction-purchasers under 
a decree for sale. The weight of authority 
is thns dietinstly on the side of the appellant 
here and I find myself inelined to that view. 
Thie, however, may he considered ae'opposed 
to the view taken by Mittra, A. J. 0.. in 
Baghunath v. Sheolal (1), although, as I have 
pointed out, that case is distinguishable on 
some points. Therefore, under section 9 
of the C. P. Courts Act I refer the follow¬ 
ing question for the decision of a Bench 

A mortgagee snes for foreclosure without 
impleading a puisne mortgagee. After that 
■nit i9 barred by time the puisne mortgagee 
sues the same mortgagor for foreclosure of 
the eame property without impleading the 
prior mortgagee. The puisne mortgagee gets 
his decree first and obtains possession of the 
property. Can the prior mortgagee maintain 
a suit against him for possession subject to 
his right to redeem P 

[Hallifax, A. J. 0.— (July 8, 1920).— 
A point of law is referred for the decision 
of a Bench. 

BlTIKN, 0#»a. J. 0.— (September 4, 1920). 
—It is not absolutely necessary to have a 
Bench as the case is not exactly covered 
by the ruling of Mittra, A, J. 0., but it ia 
desirable to have a Bench as the arguments 
in this case, pro and eon, are on similar 
lines. The Bench will consist of Messrs, 
Hallifax, Kotval and Madholkar. 

Dhak-Bbookmak, J. 0.— (April 5, 1921). 
—Bao Bahadur W. R, Dhobley will sit as a 


m 

member of tbe Full Bench, ties Bao Bahadur 
R. N. Mudholkar deceased,] 

Messrs. G. L. Subhedar and Gangadhar 
Sitaram, for the Appellant. 

Messrs. M. B. Kinhhede and IF. B, 
Puranih, for tbe Respondent. 

JUDGMENT OF THE FULL BENCH. 

Hallifax, A. J. 0.— [July 7,1921).—I have 
seen the judgment which my brother Kotval 
proposes to deliver, and I concur in both the 
conclusions at which he arrives. The judg¬ 
ment in Bgramii Jamiet/i v. Ohunilal Lalchand 
(5) shows that the doubts held in the High 
Court of Bombay on tbe question whether 
section 52 of the Transfer of Property Act 
applies to involuntary transfers effected 
through a Civil Court, were set at rest by the 
ruling of the Privy Council in Moti Lai 
v. Earrabuldin (6) cited by my learned 
brother. 

Kotval, A, J. 0.— (July 7, 1921).—The 
facts of the case out of which this reference 
arises are sufficiently given in the Order of 
Reference. Tbe question referred for tba 
decision of the Full Bench is:— 

A mortgagee sues for foreclosure without 
impleading a puisne mortgagee. After that 
suit is barred by time the puisne mortgage* 
sues the same mortgagor for foreclosure of 
the same property without impleading the 
prior mortgagee, The puisne mortgagee gets 
his decree first and obtains possession of the 
property. Can the prior mortgagee maintain 
a suit against him for possession subjest to 
his right to redeem P 

Admittedly, a suit to enforce the plaintiff's 
mortgage against the defendant was barred 
when the present suit was instituted. It is 
the right to possession under the foreclosare- 
decree against the mortgagor that is now 
sought to be enforoed. For the plaintiff 
reliance is placed upon the view taken by the 
majority in Ear Perihad Lai v. Dalmardo* 
Singh (2) which was followed in Ganga Dai 
Bhattar v. Jogendra Nath Mitra (Z) and Babu 
Lai v. Jalakia (4). On the other hand, the 
defendant-respondent relies on Baghunath v 
Sheolal (1) in which the contrary view If 


V * -- —- — — -“I «<• AAi d|, 

(8) 25 0. 179| 24 I. A. 170, 1 0. W. N 689' 1 
P, 0. J. 222| is Ind. Dee, (n, 8 .) jgj (p* 0 j' ^ 


(8) 5 0. L. J. 815,11 C. W. N. 408. 

(4) 37 lad. Oas, 843, 14 A. L. J. 1146. 
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Rampini, J., in Ear Penhad Lai v. Dalmardan 
Stngh (2) was aaaepted. 

In Ear Perehad Lai v. Dalmardan Sing 1 , (2) 
Brett and Mitra, JJ., did not aonsider tbe 
faat that the prior mortgagee's right to 
eoforae their mortgage against the eeaond 
mortgagees was barred b7 limitation. B)th 
were inflaenaed by the faats that the prior 
mortgagee bad no knowledge cf the seaond 
mortgage whereas the senoad mortgagees had 
foil knowledge of the prior mortgage and did 
not make the prior mortgagees parties to 
their suit. In Baku Lai v. Jalaiia (l), where 
this ease is referred t 1 ', Piggott, J„ was 
itiflaenaed by a similar eonsidoration, bat 
after tbe amendment of seetion 85. Transfer 
of Property Aet, [whieb was in foroe when 
Ear Penhad Lai v. Dalmardan Singh (2) wee 
decided as in Order XxXIV, rale 1, First 
Sahedule, Civil Proeedare Code, these fasts 
do not help the prior mortgagee or g) against 
the seeond mortgagee. Qanja Dai Bhattir v. 
Jogenira Nath Mitra (3) follows Ear Penhad 
Lai v. Dalmardan Singh (2) without oom- 
ment. 

It bas been held that where a prior mort- 
gagee obtains a dearee without making the 
seeond mortgagee a party to his eait the 
deeree or its results do not afTeat the eseond 
mortgagee: Pandurang Jntsantv. Sakharchand 
Mali (7), Ghaiiram v dhingwa (8), Ganjabs 
v, Bhihaii (9), Hit Pam v. ihnli Pam (10) 
and Umet Ohun er Sircar v. Zahar Fatma 

(U). 

bar Pirshad Lai v, Dalmardan Singh (2) 
and the eases eited above in whirl) ii was 
followed all ae»ume that tho prior m irtgagoe’s 
failure to implead tbe seeond mortgagee i-. of 
no aonsequcnoe so far as the former’s right to 
possession against the latter is ocnrerced ; 
but tbe prior mortgageb’d right to possession 
arises from the foreclosure deeree wbi«h 
admittedly dees not effeet the seeond mort¬ 
gagee. 


(7) 31 B. 112 atp. 118; 8 Bom. L. R.80. 

(8) 4 N. L. R. 168. 

(9) 68 Iml. Cas 295; 16 N. L. R. 215. 

(10; 45 Inch Cas. 793; 40 A. 407 at p. 410; 5 P L. 
W 88: 16 A. L. J. 607; 35 M. L. J. I; 24 M. L. T. 92; 
28 C L. J. >83; (1913) M. W. N. 518; 20 Rom. L. R 
798; 22 C. W. N. 1033; 9 L. \Y. 550; 12 Bur. L. T. 
72- 45 I. A. UO i P. C )• 

( 11 ) 18 C. 164 at p 179; 17 1. A. 201; 5 Sar. P. C. 
J. 007; 0 lnd- Dec. IN. a.) 110 (P. C). 
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The present unit is said to be based on a‘ 
different aanse of aatiou, bat in effeets it i 8 one 
to forc-elose tbe seeond mortgagee on bis 
failure to redeem the prior mortgage, and an 
evasion of the law of limitation under whieh 
a regular Bait for foreswore is barred and 
the defendant has aeqnired an immunity from 
being compelled to redeem. 

Tbe ei«e* oited above all profess toeonsider 
tbe qiastion before them fr im an equitable 
point of view. I do not ses how equity 
requires that where the prior mortgagee hat 
by his laabee allowed a suit for foreilosuro to 
be barrel against tbe reared mor’gagso he 
should be helped to get tho same relief against 
the resond mortgagee in a suit to enforae a 
right arising md3r a dcoroe whiah does not 
affeot the <e?or,d raoitgaseo. 

Ti:o prior mortgagee in a ease like the pre- 
sent oaaopies a dual oharaeter, H 9 represents 
the righto of both mortgagee and mortgagor— 
Panlur.ng Jaivir.t v. Sakharchand Mai i (7) 
followed in Gar.gadai v. Bhika i (9). In tbe 
prosent snifc ho does not alaim poss68s : on in 
the former aba mater, nor, even if he did, 
wonld he be entitled to it merely as the holder 
of a prior mortgage by eorditional sale. As 
representing the mortgagor hir title to pcs- 
session aoarnod on his obtaining tho fore* 
alosnre dearer, Int before that tbe mortgagor’s 
right to possession bad b)en terminatad by 
the dearoe for fcrealosure io favour of the 
defendant and tho possession tikon by him 
thnreuuiki. Thin desreo woo a perfeslly 
good dosres and open to no objea:ion in h v 
eiseptroa ground to whiah I shall refer 
presently, en 1 neither tho mortgagor nrr thj 
plaid iff ns his representative aan get posses¬ 
sion in the ?nao of it. 

I agree, therefor?, with tbe view of Mittia, 
A.J C., in B'jghunaih v. Sheolal (1) and 
hold that tl e prior mortgagee oaunot on tfca 
strength of his titta under his foroolosure 
deoree maintain a 6uit against the eeeond 
mortgagee for possession anbjroi to the 
latter’a right to redeem. 

TLcr6 is, however, another point to boaon- 
sidered in this oaee, aid that ie lit pendent. 
The transfer in favour of tho defendant was 
during tho pande r ay of the plaintifl’s suit 
and the defendant lock tho property subjeat 
to tho plaintiff's rights under bis deaies. On 
this r int 1 agree with the opinion or pressed 
by Brett, -I., in Bar Pcrshad Lai v. Dalmardan 
Singh (2) at pages £00 and 901 of the report, 
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In oy opinion, the mortgaged property was 
directly and specifically in question in the 
prior mortgagee's suit which wa9 being 
actively prosecuted when it was dealt with 
in the seooud mortgagee's suit. There is 
ample authority for holding that the doctrine 
of lit pendent applies to involuntary tranaferr: 
vide Ear FerthadLal v, Btdmardan Singh (2), 
Ear Shankar Protai Singh v. Shew Qohind 
Shaw (12), Qobind Ohunder Reg v. Qntu 
Ohurn Kurmokar (13), Eadhamadhub Eoldar 
v. Uonohur Muktrji (14) and hloti Ld v. 
Karrabuldin (6). 

On the ground, therefore, of the transfer to 
the defendant having been made during the 
active prosecution of the plaintiff's suit, the 
latter is, in my opinion, entitled to a decree 
for possession subject to the defendants' right 
to redeem. 

Dhcblst, A. J. 0.— (July 7, 1921).—In 
this Reference the respective rights of two 
ennessive mortgagees over the same properly 
have to be determined. The plaintiff Jagesh- 
war is the repreRentative-in intereet of the 
prior mortgagee, while the puisne mortgagee 
is represented by the defoedant Moii. 

2. The first mortgage, which waa a re* 
giatered one, was executed on 25th May 1682, 
and waa for its enforcement put in Snit No. 
766 of 1910, instituted cn 5th August 1910, in 
tho Couitof theSenioiSub Judge, Nagpur. To 
that suit the subsequent mertgagee waa net 
made a parly. The suit was contested and, 
finally, a preliminary foreclosure-decree wse 
paeeed on 11th July 1913. Attempts were 
unsuccessfully made by the defendants in 
tbatenit to bave that dtoree set aside and tbe 
proceedings dragged on till 31st January 1916, 
whan it was made 6nal. 

3. Tbe second mortgage waa an nnregis* 
tered oDe and it was executed on 12th March 
1901, Suit No. 108 of 1910 was instituted 
on 25th August 1910, in the Conrt of tbe 
Senior Munaif, Nagpur, for ita enforcement 
and a preliminary forielceure-deeree waa 
pasted on 25th October 1910. It was made 
final on 18th July 1911 end within the cor pie 
of months after that the defendant took poa* 
Beeaion of the foreclosed property. To this 


(12) 26 C. 908; 4 C. W. N. 317; 13 Ind. Doo. (n- s.) 
1218. . • 


113) 15 0.04)7 Ind. Dee. (n. s ) 648. 

(14) 16 0. 760:161. A. 07) 12 Ind. Jar. 207. 6 Sar, 
P. 0. J. 211, 7 Ind. Deo. (n. a.) 10S8 U>. 0.). . 


salt on the eeeond mortgage, the prior mort¬ 
gagee was not made a party. 

4. The property wa9 subsequently acquir¬ 
ed by the Government for public purposes and 
the amount of compensation paid for it was 
received by the defendant. This was in 1915 
before the final decree on tbe prior mortgage 
was passed. Tbe plaintiff’s suit which gives 
rise to this appeal waa brought in December 
1916 and it wa9 for tbe recovery of that 
amount from the defendant. It is agreed 
between the parties that for tbe purpose of 
determining their rights, the plaintiff's elaim 
is to be considered as being ore for posses¬ 
sion, the compensation money being merely 
substituted for the property. From tbe dates 
given above, it will appear that the claim for 
the enforcement of the piior mortgage wap, 
on the date of the present suit, barred by 
limitation. 

5. The question referred to us for decision 
ie, whether the plaintiff's suit for possession 
subject to the defendant's right of redemp¬ 
tion was, on the above stated facts, maintain¬ 
able. Durmg theooorse of tho argument the 
qaestion as to the applicability of tbe doctrine 
of lit pendent was also discoss6d and it has 
thus to bo seen whether the defendant is, od 
aoiount of tbe principle of lit pendent, bound 
by tbe decree obtained on tbe first mortgage, 
bacaase bis own suit, on which he obtained 
the foreclosure of the property, was subse¬ 
quently inetilnted. 

6. Beforo proceeding further, I think it 
neoessary to state that to the snit brought on 
the first mortgage, certain other persona who 
bad taken subsrqaent mortgages were made 
parties. It will the s be apparent that the 
first mcrlgagee was anxious to bring on 
record all persons interested in tbe property 
and that his omission to implead the present 
defendant could not have been intentional. 
It iv, therefore, fair to assume that this 
omiteion was due to his being ignorant of the 
existence of tbe defer dant’a mortgage, whieh 
wa», as already stated, an unregistered one. 
There could not have been any motive on bis 
part for his intentionally omitting to join 
the defendant as a party to his suit, when 
he had joined the other subsequent mort¬ 
gagees. The other sirsamstanse worthy of 
mention ir.that while it took three years for the 
prior mortgagee to get bis preliminary decree 
and another three years for its being made 
final, the defer dant eonld more both hii preli- 
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minary and SdsI deorees and also possession 
within one year of bis bringing the suit. 
There was in that soit no eontest at all by 
the mortgagor, who had remained absent and 
bad not defended it. 

7. The questions whish are to be answered 
in this RafereDae are not free from diffisnlty. 
It will, however, be nsefol to make a few 
general observations as regards the rela¬ 
tionship between the mortgagor and the 
mortgagee. A mortgage transaotion is pri. 
marily between two persons—the mortgagor 
and the mortgagee—and these are the 
only persons who are parties to it. The 
mortgagee may, in order to guard his 
own interests, be bound to make a dili- 
gent enquiry about the previous insum- 
bronse3 over the property; but he is 
not expested to keep himself informed of the 
subsequent transfers by the mortgagor. He 
looks only to the mortgagor and to the 
mortgaged property for the eatisfastion of the 
mortgage-debt and it is on the mortgagor 
that he san make a demand for it. He is not 
expested to hunt up the Registration resords 
to find out if any transfers subsequent to his 
mortgage have been offeoted, as he is not 
bound by any sush tranefer and as his own 
rights are wholly unaffested by them. If 
there is reason in this view, it would apply 
with very mush greater forse to subsequent 
transfers effaoted by unregistered doouments 
whish are not available to the general publis 
for inspestion and of whish they san have no 
knowledge or information. 

8 , This brings me to the sonsideration 
of Order XXXIV, rule 1, Code of Civil 
Prosedure, whish has, with a slight shange, 
been substituted for sestion 85 of the 
Transfer of Property Ast, 1882. It lays 
down that to a suit on a mortgage, all 
interested persons are nesessary parties and 
should be so joined, This is, however, merely 
a rule of prosedure, eDasted with the objest 
of preventing multifarionsceu of suits in 
respest of the same property and sannot, in 
my opinion, affeot the plaintiff's rightp. Its 
objest is not to punish him for his failure to 
join as particp, persons of whose interest he 
is ignorant and whose title-deeds be has no 
means to iespest. It may, no doubt, be said 
that under this provision it is the duty of 
the mortgagee, when he seeks to enforoe 
bis mortgagee, to dissover persons entitled to 
the eqi'ty of redemption—See Norender 


Narain Sinth v. DwarkaLal (15). It may also b« 
said that when the later mortgage is a duly 
registered domment, the earlier mortgagee 
is presumed to have notise of it at the 
time of briniging his suit: S to Ret Ram y. 
Sr.adi Ram (10), and that the possession of 
the subsequent transferee should put him 
on enquiry. But to say that he is bound 
to implead all persons interested in the 
property, whether he has or has not notiee 
of their interest is to ask him to do an 
impossible thing, It would be unjust to 
hold that bis rights as a prior mortgagee 
would be injuriously affested, if he failed 
to implead in bis suit a subsequent mort¬ 
gagee who got his unregistered mortgage 
behind his bask and of whose existense 
he eould not even after due dilligense be 
made aware. If the question of notise 
were material in this case, it would have 
been for the defendant to plead spesifisally 
and to prove that the prior mortgagee 
had at the time his suit was instituted 
notise of his interest in the mortgaged pro¬ 
perty. See Ram Nath v. Lachman (16) and 
Lola 8uraj Proiad y. Oolab Ohand (17). 

9, Coming baek to Order AXXIV, rule 1, 
it will be seen that the words: "Provided 
that the plaintiff has notios of sash interest,” 
whieh were to be found in sestion 85 have 
been omitted from the new rule. This 
omission does not, however, mean any shaoge 
in the law and was not meant to affest the 
respestive rights of the plaintiff and of the 
exsluded parties. As observed by Dr. 
Oour in his Law of Transfer the above 
quoted proviso was quite unnesessary, if not 
misleading. It ersated an impression that 
the rights of a person whom the plaintiff 
was not bound to join as a party might 
be sut off by a desree in a suit in whish 
he was not represented. That was not 
the intention of sestion S5 and under it the 
ignoranse of the plaintiff eould not affest 
the right to redeem of a person interested 
in the equity of redemption. That right 
remained nnaffested under the old sestion 
85, as it now remains ucaffested under the 
new rule 1, whether the plaintiff has or has 

(15) 3 C. 397: 1 0. L. B. 369; 5 I. A. 18: 3 Suth.P. 
C. J. 483; 3 Sar. P. C. J. 771; 2 Ind. Jur. 117; 1 
Ind. Dec. (x. a.» 839 (P. C.). 

(IBj 21 A. 193; A. Vf. N. (1S39) 27; 9 Ind Dee. 

(S (17) ?80. 517; 5 C. W. N. 640, - - 
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not notice of tbe rubeeqneDt interest. Tbe 
new rale does not, therefore, make any 
•hangs in law nor dos9 it affect tbe rights 
of tbe plaintiff or of the persons eziladed from 
his sait. 

10, Thoagh the question of notiie is 
not thas very material and though it does 
not affect tbe legal rights of the parties it 
assumes importance when one has to find 
out and interpret tbe law governing those 
rights. It is argued that the law should 
be interpreted as it is, without any ton- 
Bideration of equity or of its aonseqnenses. 
This is too broad a proposition, and in 
interpreting law, equitable prineiples as its 
oonsequentes aannot be entirely overlooked. 
We, for instance, see that thoagh the wording 
of eeition 50 of tbe Registration Ait is ilear 
and unambiguous, it has always been inter- 
preted with a speoial referenie to the 
equitable primiple of notiie and it has been 
held not to apply where of the lompeting 
deeds, tbe later is affeoted with notiie of tbe 
earlier. In determining the respeitive rights 
of the parties, therefore, the faot that by 
a certain interpretation nnjuet results would 
follow and that a rightful person would suffer 
for no fault of his, on anoont of eironmstances 
over which he had no control and for whieh 
be eould not be held responsible, cannot be 
lost eight of. If by another interpretation this 
result would not follow, that interpretation 
must be adopted, 

11. A person taking a transfer in respeet 
of property whieh is already mortgaged, 
obtains only an equity of redemption as 
against the mortgagee, whose rights nnder 
the previous mortgage are left unaffeoted. 
AH that the subsequent transferee ean 
slaim is to redeem the prior mortgagee. 
That right of redemption ie left nntonohed, 
when he is not impleaded in the mortgage 
■ait and has Dot been given a chance to 
redeem, Persons who have taken transfers of 
property Bnbjeet to a mortgage aannot be 
bound by proceedings in a subsequent suit 
between the prior mortgagee and the 
mortgagor, to which they have not 
been made parties: Umes Ohunder Sircar v, 
Zahw Fatima (11). Tbe subsequent trans- 
feree has got to be afforded an opportunity 
to redeem. He is not, however, entitled to 
anything more by reaeon of the fast that 
the plaintiff had omitted to implead him in 
liii suit as defondant, This omission tan 


neither improve his position nor the reverse— 
Ban Praiad V. Bhikari Dai (18). The 
failure to implrad an interested person in a 
mortgage suit oaDnot equitably be treated 
as plasing him in a better position than he 
would have occupied, had he been made 
a party to tbe former Buit,—See Qangaia* 
v. Bhikiji (9). If in exeiution of a decree 
obtained in a suit on a mortgage, to which 
tbe puisne mortgagee wai not made a party, 
the property is purchased by a third person, 
tbe puisne mortgagee bae as against the pur¬ 
chaser the same rights as be had against the 
mortgagor and the prior mortgagee, He may 
redeem him as prior mortgagee or thereafter 
foreclose him as mortgagor— Pandurang Ja 's- 
vant v. 8akharchand ilalji (7). 

12. In these cases the question of limi¬ 
tation did Dot arise and they are not, there¬ 
fore, on all fours with the tase before us. 
The case of Far Ptrihad Lai v. Dalmirdan 
Singh (2) ie, however, very similar to the 
present one and in it the question of limi¬ 
tation was spesifisally raised. On the date 
of the sesond suit by the first mortgagee 
for possession, tbe limitation for enforcing 
tbe first mortgage had expired and it was 
held by two out of tbe three learned Judges, 
that tbe 6rat mortgagee was entitled to a 
decree for possession on failure of the de¬ 
fendant to redeem. It would not be quith 
correct to eay that tbe learned Judges had 
failed to consider tbe question of limitation, 
as the point was specificaUy raised and as 
the judgment of the learned dissentient Judge 
was based on it. This view was followed in a 
subsequent case of tbe same High Court— 
Qanga Dai Bhattar v. Jogtndra Nath Mitra 
(3), and it was held that, nnder similar air- 
•umetansec, the decree obtained on tbe first 
mortgage does not become infruetuoue 
agaimt subsequent transferees, merely on 
account of their not being joined in the 
euit, In that case, too, tbe enforcement of 
the first mortgage bad become time barred 
on tbe day of tbe second euit for posses- 
sion and still the plaintiff wae held efr. 
titled to poiseesion, subject to the right of 
redemption of tbe subsequent transferers. 
True, these oases were decided when sed- 
tion 85 of the Transfer of Property Aet 
was in force, but as already obsemdi 

• . % 

< 

(18) 23 A. 4&i at p, 467.- A. W. N, (1904) 108, 
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Order XXXIV, rule 1, Civil Prosedure 
Code, did Dot make any abange in the 
respeotive rights of the parties. There is, 
however, a later oase involving the same 
question, after the drw Civil Prosednre 
Code had been brought into operation. Id 
Babu Lai v. Jalahia (4), the facts ot whieb 
were very similar, it was held that tho 
suit for possession was maintainable and 
that the subsequent mortgagee was entitled 
to nothing more thau an opportunity of 
paying off the prior mortgage. In that 
•a«e, too, the same question of limitation 
was raised, It will be useful to quote from 
the judgment cf the learned Judge (Pig. 
gott, J.,) portions relevant to the present 
•are, as the view expressed therein colu. 
•ides with mice and as I am basing my 
judgment on it: 

"It seems slear to me, therefore, that the 
present suit is neither a suit for sale on 
the mortgage of Oitober 16th, 1893. nor a 
suit to foreoloee that mortgage: it is not 
a suit on that mortgage at all, It is a 
suit brought after that mortgage bad been 
extinguished upon a different cause of ag. 
Hod, namely, the plaintiff’s failare to ob. 
tain possession of the property purobased 
at the sale of July 30th, 1912 . . . . 
Babu Lai's purchase was first in point of 
time but be pnr«ha6ed at a sale held on 
a degree obtained by a puisne mortgagee 
in a suit in wbigh the prior mortgagee 
was not impleaded. What was put up for 
sale and purchased by Babu Lai was the 
equity of redemption, sabjeot to the rights 
of the prior mortgagee. Babu Lai has a 
slear right to redeem the first mortgage 
and this right has not been affeoted by 
anything wbigh took plage in the eonree of 
or in eonsequenee of the plaintiff's suit 
on her mortgage to wbigh the puiece 
mortgagee was no party. 

" The plaintiff was bound...to implead 
the puisne mortgagee ...The failure to do 
this has led to the present litigation; but the 
neeessary parties are now before the Court 
and the duty of the Court is simply to work 
out the equities between them ...I hold that 
Babu Lai is entitled to nothing more than 
...an opportunity of paying off the prior 
mortgage... 

"In arriving at this eonslusicn I have 
disposed of the plea of limitation in the 
poly form...it has...been taken by the 
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appsliant bimseH. Tba present suit is not 
brojgat on the mortgage of Ootober 16th, 
lt9. < , but upon a oaase of aotion loDg sub^e* 
qoent, and is well within limitation in respest 
of the said cause of aotion.” (Pages 1164. 
55 # ), 

13. In aooepting tbs oorregtness of this 
view I have not lost sight of the diffisulty 
that fanes me, aud it is the ruling of our 
own High Court given by Mittra, A. J. C., 
in the oase of Baghunalli v. Sheolal (1)! 
He follows the opinion of the dissentient 
Judge in preierenoe to that of the other 
two Judges, deoiding the oase of Bar 
Pershad Lai v. Dibnarian Singh (2) 
already sited. I havo given my most 
oarn3st aud careful attention to the ques- 
tion but have, with tho utmost raopsgl to 
the learned Judge who dsoided tho oase of 
Kaghunath v, Sheolai (l), to differ from 
him. If hi3 view were asiep.ed as oorreot, 
valuable rights of innooent persons like the 
present plaintiff would b9 injuriously affeoted 
for do fault of theirs, ft oaunot bs said 
that by tho aoosptanos of the other view, 
the rights of the subsequent transferees 
excluded from the first mortgage suit 
would be injuriously affeoted. They had 
only a right of redemption and of it they 
would not bo deprived. With very great 
reluotanoo. therefore, I have to differ from 
the view laid down in the ease of Raghunath 
and to follow that laid down by the majority 
in the oase of Har Prashad. 

To the question referred my answer ie, 
therefore, in the affirmative and my opinion 
is that the plaintiff is, on the faots 
stated, entitled tc possession, of oourse, sub* 
joot to the defendant’s right of redemption. 

14, Though the question of lit pendent 
was not speoifioally put in the order of 
Referenoe, it was allowed to be argued, as it 
arose out of the faots of the oase, It is, there* 
fore, neoasiary to express an opinion on it. It 
wassontended for the plaintiff appellant that 
the defendant's suit for foreolosure having 
been institnted subsequent to bis owd, the 
deoree obtained by the defendant must, 
ODder the provisions of seotion 52 of the 
Transfer of Property Ast, be considered to 
have beeD sabjeot to tho result of the 
previous suit. This ooutentiou finds support 
from the judgment of Brett, J., given in the 
•ase of BarPenhad Lai v. Dalmar.lan Singh( 2) 

" Page of 14 A. L. J.—[£rf.] 
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already sitod. Though the wording of the 
section —‘ the p.’oporty in suit cannot ba 
transferred or otherwise dealt with by acy 
party to the suitor proceeding” would seem 
to indicst) that only voluntary transfers 
or dispositions of properly wore prohibited, 
the dcctrfns of lit pc,dens has been held 
to be applieablo to involuntary sales 
effooted through Civil Courts as well—See 
Byranii Jamtt.i v. Chunilal La'chcnd (5), 
Moti Lai v. Karrabuldin (61 and Bar SAnnliar 
Prasad Singh v. Shew Corind bhvn (12). 
Bat these and other saeea on the subject 
refer to the Court sales held in execution of 
money decrees. Th9 question in, whether 
a dosree for sale or for foreoiosuro obtained 
ou a mortgage can be said to Iracsfer or 
otherwise deal with the properly covered 
by it. In my opinion tho effect of such a 
decree is not to transfer or deal with 
property or any right in it from the 
date of that decree, Tho demo merely 
enforces the transfer already made under 
the mortgage and the title of toe aaotioc-pur- 
.ohasor under the sale-decree or of the mort¬ 
gagee nnder the foreclosure decree, relates, 
as obmved by Mit : ra, J., in Her l enhad 
Lal'i cate (2), to the date of the original mort¬ 
gage. The decree does not create any new 
-right nor does it for the first time affect 
the property mentioned in it. Oaly the 
rights already created under the mortgage 
are deelared in tho decree aud under the 


is not made a party to £’a suit, nor is 8 
a party to the 6uit filed by A. Both obtain 
deorees for possession. Will B be permitted 
to! plead successfully that as be brought his 
eaik firs*, the result of 4’s suit would be 
eubjeot to the decree in the first suit and 
(bat possession which A would take on the 
strength of (be decree in bis favour would 
be subjeot to the decree for possession 
cblainsd by B ? Certainly not. The order 
ic which the suits are instituted, or in which 
the dcoreee are obtained have nothing to 
do with the rights either of A or B 
which are based on and which relate to 
their respective sale deeds. In the preeeDt 
ease, the defendant's contention that as his 
foreclosure deoree was obtained first, there 
was nothing left to be foreclosed nnder the 
plaintiff’s subsequent decree, would cot be 
beard, as the plaintiff's right to foreclosure 
was created by th6 mortgage and not by 
tho decree. Similarly, the plaintiff oannot 
be permitted to plead lit pen,sent and he 
dees not get aDy better right, because his 
euit was instituted earlier. If the dootrine 
:f lit pendens were held applicable to euoh 
case?, the subsequent mortgagee wonld be 
deprived even of his right of redemption. 
The respective rights of the plaintiff and of 
the defendant are basod on their mortgage- 
deeds ond remain unaffected by. the order in 
which the suits are brought or decrees 
obtained. 


decree and by its mere force there is no 
new tranefer or dealing with the property, 
It is contended that the right of sale or 
.the right for possofebion are independent of 
.the mortgage and are brought into existence 
by the sale or foreclosure decree. The 
contention is not sound. The right to 
obtain a sale of the property or its foreclosure 
on the default in payment of the mortgage- 
debt ic seonred to the mortgagee by the 
terms of the mortgago itself and is not a area- 
, tion of the deoree. The only thing is that, for 
the enforcement of that right, the mortgagee 
has got to go to tho Court. That the 


My opinioD, therefore, is that the doctrine 
of lis pendent does not apply to the facts of 
the present ease. 

HcLLtm, Kotvsl, Daonuri; A. J. Os.— 
{July 7,19*1), — For the reasons set out in 
our separate judgments oar answer to the 
question referred is, that the plaitiff ie entitled 
to a deoree for possession subject to the do. 
fendant’s right to redeem. 1 

* c • < 

FINAL JUDGMENT. 


plaintiff's contention is not sound oan bs 
shown by an illustration. Sappose 4 takes 
a-sale deed in respeot of its property from 
its owner; subsequently B also takes a 
similar sale deed. B brings a suit for 
possession on the ctrength of his Bale-deed; 
A’e suit for possession on the strength of 
.bis- sale deed is subsequently brought. 4 


axiiiiirax, a, j. u.— I 


answer of the Full Bench to the question 
referred to it is that the plaintiff in this 
case is entitled to a decree for possession 
subjeot to the defendant 1 ! right to redeem r 
Tha to ol ft. 1„« AppeZXn 
set aside and that of the first Court is 
restored. All sorts in this Court and in tb« 
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lower Appellate Oonrt will be paid by the 
Besond defecdant Moti Patel who is respond* 
•nt here, 

J. p. & G. R. D. 

decree set aside. 


Dr. Sarat Ohandra Bank and Baba Ohandra 
Sekhar Sen, for the Appellant. 

Moulvi Nuruddin Ahmed and Baba Parei 
Ohandra Sen, for the Rsspondente. 


JUDGMENT.—This appeal is direited 
against an order of remand made in a suit for 
the establishment of a presariptive right to 
bnry the dead in the disputed land, for a 
permanent injunation to restrain interferenae 
with sash right and for iaaidental reliefs, 
The aubjest-matter of the litigation is a 
hilloak whiah was inaladed in the Reserve 
Forest of the Government up till 1907. In 
that year the defendant obtained a settlement 
from the Government and has sinoe then 
been in possession. The plaintiffs, who ara 
Moslem residents of the adjoining village of 
Talberia, allege that the Moslems of the 
looality have in the past buried the dead in 
the dispnted trait, bat were resisted by the 
defendant on the 26th Oatober 1914. They 
assert that, from time immemorial and for 


OALOUTTA HiGH COURT. 

Appial prom Appellate Ordir 
No. 17 o» 1920. 

Aogast 23,1921, 

Present Jastiie Sir Asntosh Mookerjee, Kt., 
and Mr. Jastiee Panton. 

GOPAL KRISHNA SIL— Deeendant 
f —Appellant 

versus 

ABDUL SAMAD CHAUDHURI 

' AND OTHERS— PLAINTIPPS—ReSPONDIRTS. 

Pleading—Plaintiff setting up 'prescriptive right, 
whether should be allowed to succeed on basis of 
customarg right—Remand on issue not raised : in 
pleadings—Civil Procedure Code (Act V of 1908J, 
0. XL/, r. 26. 

When a plaintiff comes into Court on a specific 
allegation of prescriptive right, and that case is 
completely met by the defendant and the Trial 
Court, which comes to the conclusion that the evi¬ 
dence of prescriptive user was in a large measure 
unreliable, ho cannot in appeal set up a new case of 
customary right, nor would the Appellate Court be 
justified in entertaining that case, aud - in remitting 
ft for re-hearing on an issue not raised in the 
pleadings or even suggested in the Trial Court. [p. 
6», col. 1.] 

Appeal agaiDBt an order of the Additional 
District Judge, Chittagong, dated the 15th 
August 1919, reversing the decision of the 
Additional Subordinate Judge, Chittagong, 
dated the lOtb -Jane 191S, 


more than a tentory, the hillook has been 
need as a burial ground, openly, oontinuoasly, 
without interruption and as of right, and that 
they have thereby asquired presariptive right 
therein. They aaiordingly instituted this suit 
on the 1st November 1916 for the establish* 
ment and enforcement of the alleged pre- 
esriptive right. The defendant repudiated 
the ilaim as neither founded on fast nor 
sustainable in law. On these pleadings, 
twelve issues were raised. It is suffieient to 
refer to the eighth issue, whish was framed in 
the following terms : "Is there aDy publis 
or private easement P” The Subordinate 
Judge answered the question in the negative. 
He held that the evideooe did not eatablish 
that the plaintiffs or tbe other villagers of 
Talberia had ever buried their dead in tbs 
hilloak before 1911 and that the plaintiffa 
•onld not ilaim a right to use the Ifcnd. as 
a graveyard by presiription. In this View 
the Subordinate Judge dismissed the suit, 
Upon appeal it was argued before the Distriit 
Judge that what the plaintiffs ilaimed was 
not a presariptive right, but a suBtomary 
right. Tbe Distriit Judge thereupon framed 
tbe following new issue and remanded the 
suit for re-trial; "Have tbe plaintiffs aequired 
a sustomary right to bury their dead in tbe 
suit land P If so, is this right valid to the 
extent that defendant must be restrained by jj 

perpetual iojunition from interfering with 
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that right ? And ia that customary right to 
be held , aa exiating over the whole of the 
suit land ? If not, to whiah part of the suit 
lend, if any, ia that sustomary right to ba 
held to exist ?” The defendant haa 
appealed againBt the order of remand. 

No anthority haa been podmed in support 
of the slaim put forward in the plaint, 
namely, that the plaintiffs bad aoqnired a 
preemptive right to use the diaputed land aa 
a burial ground by reason of the interment 
of dead bodiea therein for more than a *9ntury 
openly, eontioaouely, without interruption 
and ae of right. Soah a prescriptive right 
was aeeeried in the saae of Wooliriige v. 
Smith (l) but was negatived by a Fall Baooh 
of the Missouri Supreme Court. Lind for 
nee as a burial ground may be acquired 
through purchase or dedication. Bot law 
does not recognise that an easement by 
prescription can be created by the mere fact 
that dead bodies are plaaed in graves on the 
land of another and permitted to remain there 
for the prescriptive term. The Indian Eise- 
menle Act contains the following definition of 
an easement: “An easement is a right which 
the owner or occupier of certain laud possess¬ 
es ae such, for the beoeficial enjoyment of 
that land, to do and continue to do something, 
or to prevent and continue to prevent 
Something being done, in, or upon, or 
it) respect of, certain.other land not his own. 
The land for the beneficial enjoyment of 
which the right exists is called the dominant 
heritage, and the owner or oosupier thereof 
the dominant owner; the land on which the 
liability ia imposed is called the servient 
heritage, and the owner or occupier thereof 
the servient owner.” By no etretch of 
language ean the right to bury in a given 
tract of land be deemed a right imposed for- 
the beneficial enjoyment of land. In such a 
case; there ie no suoh thing as a dominant! 
heritage to which the easement right cm 
attach and the right to bury upon a tract 
of land in no sense falls within the general 
definition of the term “easement.” It miy ba 
conceded that, where the owoer of land.has 
acquiesced in the burial of dead bodies on hi* 
property, apart from all questions of aaquisi*. 

t ' . • ( 


, 0 ) 11912 ) 211 Missouri 19J; il h, It. A. (: 

: / 


tion of title by adverse possession, a Court of 
juslica may prevent the desecratioa of the 
graves. Bat this does not justify the inferense 
that the placing of dead b odie3 ia graves upon 
the land of another creates an easement by 
prescription. Saeh an easement is unknown 
to law and it is well settled that the Court 
will not create a new spaiies of easement 
especially if the easement olaimsd constitutes 
a nuisance : fliVa Lil v. Lokenith (2). 
In view of these difficulties, the plaintiff* 
set up a customary right fo bury the 
dead on the disputed tract; they may have 
been encouraged to put forward such a 
claim at the appellate stage by reason 
of the decision in liohidin v. Shivlin • 
gippi (3). That oase is an anthority 
for the proposition that, where a certain 
section of the Moslem community had been 
far many years ia the habit of burying 
their dead near a Darga on the land of the 
plaintiff who sued for au injunction to 
restrain them in future, the right of burial 
c.aimedbythe defendants was not an ease* 
mant but a customary right which, being 
confined to a limits 1 class of persons and 
a limited are* of land, was suffiiiently certain 
and reasonable to be recognised as a valid 
local custom. Wj do not desire to express 
au opinion npon the view adopted in the 
case just mentioned. 1 The question, whan 
it arises, may require sareful consideration, 
whether a customary right of user of a place 
as a burial ground ora cremation ground may 
be acquired eepsoially as against theOrovn. 
Before euoh a onstom ean be recognised, it 
will bs necessary to investigate whether it 
possesses what has baen considered as the 
essential attributes of a custom, namely, that 
it most be immemorial, it mast be raason* 
able, it must have continued without inker* 
raption since its immemorial origin, and it 
must be certaia in respect of its nature 
generally as well as in respesk of the looality 
where it is alleged to obtain and the persons 
whom it ia alleged to affaet; if ahwnaga Dsbi r. 
RdridasHiliarXi), But it is indispensable that 
whan a customary right is claimed, it should 
ba specifically. pleaded ; all the essential 
requisites to its validity aqd binding effask 


(2) 29 lud. Cos. 885| 19 0. W. N. 89A. 

. (3) 23 B. 860; 1 Bool. L, B. 170} 12 lud. l)oa (N. i. ) 
4w* * 

' M* 27 Ini Cm. 4Q0j 42 0. 4M; 13 Q. W. N, 

•V Uc Ui Jc 1904 . ‘ . 
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must be averred and the •□etom go pleaded 
must when pat in iesae be provtd as laid. 
When a plaintiff sets np a prescriptive right 
besannot in fairness to the defendant be 
allowed to tuoseed on the basis of a sostomary 
right. The two are fundamentally distinst, 
for, as has been well said, sostom differs from 
prescription in the fast that prescription 
is the making of a right while onitom is 
the making of a law. The District Judge 
in thiscase has framed a new issue, appar¬ 
ently under Order XLI, rule 25, but this 
should not have been done as the new Usue 
framed did not arise upon the pleadings. In 
this connection, reference may be made to 
the decision of the Judicial Committee in Bam 
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siKoa. 

aside and the decree of the Court of first 
instance restored with costs throughout, 
w. c. A, 

Appeal allotted. 


Ohandra Bhanj Deo v. Secretary of State jor 

India (5) where Lord Parker observed that, 
even if an Appellate Court be deemed compc* 
tent to remit a case for re-hearing od an issue 
not raised in the pleadings nor even eng. 
geeted in the Trial Court, this ought only 
to be done in exceptional cates, ter good 
cause shown, and on payment of all costs 
thrown away. In the preeent cate, the 
respondents showed no ground whatever 
for the indulgence they claimed and ob- 
tained in the lower Appellate Court; they 
did not suggest that they bad been in 
any way taken by surprite or had dis¬ 
covered fresh fasts of which they were 
unaware when the case was tried before 
•he primary Court. They came into Oonrt 
on a specific allegation of prescriptive right 
of a novel character. That case was com¬ 
pletely met by the defendant and the Sub¬ 
ordinate Judge same to the conclusion that the 
evidence of prescriptive uter was in a large 
measure unreliable. When they went on 
appeal, they realised that the decision of 
the Trial Court was unimpeachable both 
on the facts and the law, and accordingly 
set up a new case of customary right. 
If this case is entertained, the plaint mast 
be amended and the defendant permitted 
io file a new written statement. The 
new case would then have to be tried on 
fresh evidence. This is a procedure which 
jannot be seriously defended. 

The result is, that this appeal is al¬ 
lowed, the order cf the District Judge set 

(6) 87 Ind. Cas. 223; 43 I. A. 172; 43 C. 1101; 24 
C. L. j. 293; 20M. L. T 235; VO C. W. N. l24 r , 19l6i 
e u. Yf. N. 17fi; 4 L. V7, 2j1; 14 A. L. J. 1109; 18 
pea. 1. R. 838; 31 M. L. J. 745 (P. C.), 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Fifui Civil Appels Nos. 1, 2, 7, 13 and 
14 or 19iO. 

May 2,1921. 

Preset.t:- Mr. Daniels, J. 0., and 
Mr. Dilal, A J. 0. 

Sheikh MUHAMMAD MUZAFFAR ALI 
A>D othiks— Demndahts—Appelubts 


Hon’bh Fib Mahara.a BHAGWATI 
PRASAD SINGH and oiHtRs—PLAMTim— 

RlsrONDIBTD. 

Contact Act OX of ]S:2J, , IP-Undue influence 
— Lrgent need o/ borroiccr-Cicil Procedure Cede < Act 
yofl'Obf, » 6-, 7.-, o. XU. rr V, 8<, 0. XLI, r 

2?, 3ch. Ill, para. I —Execution of decree-Oecrec 
transferred to < ollcctor—Debtor, pouer of, to alienate 
property-Permission oj Collector Pouer of Civil 
Court Attachment - Cloims enforceable - Rateoblc 
distribution-Order putting an end to attachment - 
Appeal-C,oss-objection* against co-respondent . 


. need of money on the part of a borrower 

is notin itself sufficient to place the londer in a 
p«»sition to dominate his will within the meaning of 
section -6 of the Contract Act [p B4\col 2 ] 

f aagraph I, Schedule II', ( ivil Procedure Code,-’ 
creates an absolute disability on tho part.of a 
debtor to deal with property while the powers 
conferred by tho Schedule on the Collector are in 
force [p 64«, col I.] 

Khusholchand Premraj Maricadi v. Nandram 
Suhebram Maricadi, Jnd ( as 572; 36 B. 510; 13 
Bom L. R. ^77, distinguiphed from. 

> o special form of permission is required by para¬ 
graph I, Schedule ill, Civil Procedure Code, toonable 
a judgment-debtor to execute a mortgage of his, 
immoveable property. It is sufficient that the 
Collector knows that the mortgage is being executed 
and that he docs in substance section its execution by 
an order in writing. Nor is it necessary under that 
paragiaph that every detail of the transaction should 
be sanctioned by the Collector or oven that there 
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should bo a separate pormissioa in respect of cash 
deed. All that is require! is that tao julgnnnt- 
debor should have his written perinmion to m >rt- 
gage the property. The permission mentionei in 
the paragraph need not take the form of a certificate 
under Order XXI, rule 33, Civil Procedure Code, for 
this rule and paragraph Is of Schedule III arc two 
eutirely independent provisions and there i9 no 
warrant for reading the former into the latter, [p, 
647, col, 2; p. 6 IS, cols. I & i] 

Tho provision contained in paragraph I 1 , Schedule 
III, Civil Procedure Code, makes it illegal for a 4 ivil 
Court to issue process against the property during 
the period the powers conferred by the 
Schedule are exercisable by the Collector, and a 
process whioh was illegal when it was issued cannot 
become effective when the Collector ceases to be in 
charge of the execution proceedings, [p 65 <, col. 2 ] 

p The explanation to section 64, Civil Procedure 
Code, gives no priority to claims under section 7<, 
Civil Procedure Code, apart from the attachment in 
connection with which they are made and under 
which they are enforceable, so that a claim to rate- 
ablo distribution made in connection with an 
attachment ceases to be enforceable under it when 
the attachment is withdrawn, [p. 650, cjI. 1;] 

Section 61, Civil Procedure Code, refors only to 
claims enforceable under the attachment effected 
prior to tho alieuation, aud not to claims enforceable 
under tho decree in execution of whioh the attach, 
ment was made. [p. 661, col. 1.] 

Whore there is au explicit order putting an cud 
to tho attachment, Order XXI, rulo 6/, Civil Pro. 
ccduro Code, has no application, nor is there anything 
in tho rule whioh limit* the power of the Court to 
pass such an order, [p. 65*, col 1.] 

Ordor XLI, rule 22, Civil Procedure Code, should 
ordinarily bo confined to cases of oross-objeotiona 
urged against the appellant; rale 33 of the same 
Order, however, gives the Court a very wide dis¬ 
cretion, and cases may occasionally arise where 
justice requires that oross-objections against a oo. 
respondent should bo heard. Bat, where one of 
several defendants against whom a decree is passed 
has allowed tho period for appoaling to elapie, the 
rale docs not revive his right simply because a oo- 
defendant ha9 instituted an appeal against the 
plaintiff on entirely diCeront grounds. The same 
principle applies in tho oase of a rcapoLdent objoctor 
who does not file any appeal himself whose interests 
are idontical with that of the nppollant and who 
might, had he chosen, have joined in tho appeal, 
[p. 551, col 2; p 6’i2, col I.] 

Alunwami Aludalg v Abbu faddy, 27 Ind. Cos 323* 
38 M 7G5j tiMI6» M. W. N. 27 At. 1. J. 74j y F. 8.) 
and Jagannath v, flanuma?* Singh , 64 Ind. Cos. 332- 6 
0. Ij. J. 644j 2 0, P. 'j. E. vJ. 0.) 27, considered. 

Official Trustee of Bengal v. Charles Joseph Smith, 
58 ind. Oaa <62; 6 p. L. J. 333; (UJ20; Pat. iQl; 1 P. 
L. T. 4H, followed. 

Appailfrjma deares o! the Sabardimte 
Jadga, Bahraieh, diked the 22ad Sapiembjr 
1919, 


Mr. Hardhian Ohinir', for the Appellants 
in Anneal No. 1 and /or the Respondents in 
Appeals Nos. 13 and 14. 

Messrs. If. Natim, Shahid Husain and 
if. IParim, for the Respondents in Appeals 
Nos. 1, Id and 14 and for the Appellants in 
Appeal Nos. 2 and 7. 

Messrs. Bitheshvar Hath and Biihambhar 
Nath a id Srtvutaca, for the Appellant in 
Apo< al No. 2 and for the Bespondent in 
Appeal No. 13. 

Syed Zahur Ahmad, Messrs. A. B au/, Mahfih 
Prasad and B. N. Khanna , for the Respond- 
eats in Appeals Nos. 2, 7 and 13. 

Mr. Euan ur-Rahman, for the Respondent 
in Appeal No. 7. 

Messrs. B. B. Lai and Shambhu Nath, for 
the Appellant in Appeal No. 13. 

Pandit Tara 'hankar Sharma, for the Re« 
spondent in Appeal No. 13. 

The Hon’ble Pandit Qokaran Nath Mitra, 
for the Appellant in Appeal No. 14, 

JUDGMENT.—Sheikh Mnzaffar Alt and 
Sheikh Asgbar AU, Talnkdars of the Gandara 
Estate, were heavily in debt. Various aredi- 
tors, among whom Saba Parehotam Das and 
Balmaknnd Kapur are important for the 
pnrposeof this ease, were seeking to sell ap 
the estate in exesution of deirees. Execution 
proceedings were transferred to the Oolieator. 
With the Oollestor’s approval a loan of 
R9, 9,26,000 was obtained from the Maharaja 
of Balrampur to pay off the oreditora on the 
security of a mortgage by eonditional sale, 
dated 2dtb Oitober 1914. It was afterwards 
found that the amount due ander the various 
dearees bad not been properly,eaIsolated and 
that the amount advanaed was insnffiaient, 
A farther earn of Rs. 2,16,425* 10*0 was 
advansed by the Maharaja on the same 
terms. This avdanse was assured by a 
mortgage of 10th August 1915 of the same 
property and in identisal terms with the 
mortgage of 29th Oatober 1914. Sheikh 
Aeghar AU had died between the exesulion 
of the two mortgages and the sesond 
■ mortgage was sxeeuted by 8heikh Muiaffs* 
Ali and Sheikh lkbal Ali,son of Asghar Ali, 
who are the prinaipal defendants in the pr*. 
sent litigation, ' 
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Sait No. 10 of 1916 now in appeal before 
us was inetitnted by the Maharaja of Balram- 
par for foreclosure of the mortgaged property 
on the basis of the two mortgages mentioned 
above, and the questions whioh arise in the 
various appeals are, how far and in what man¬ 
ner the mortgage is enforceable 

(а) against the mortgagors, and 

(б) against other creditors of the mort¬ 
gagors, 

Over Rs. 10,18,500 of the sum advanoed 
by the Maharaja was paid into Court for 
distribution to o.-editors holding deorees 
against the estate. The balanee, apart from 
the lost of the stamp, eta , was paid out of 
Court in satisfaatinn of mortgages and other 
alaims. Nevertheless, a number of areditors 
atill remained unsatisfied. These oreditors 
have been seeking to enforae their various 
deorees by attaabment and sale of the Gandara 
Estate. Becoe they have been impleaded as 
defendants Nos. 3 to 21 in the suit. 

The learned Subordinate Judge fouod that 
the mortgage deeds are valid and enforceable 
aaiordiDg to their terms, but that the 
defendants Nos. 3 and 5 to 11 are entitled to 
priority over one or both of the deeds by 
reason of having attached the mortgaged 
property prior to their ezesutioD. He found 
that the other defendant areditors, namely, 
the defendants Nos. 4 and 15 to 21, were 
not entitled to priority over the mortgaged 
debt but that by virtue of subsequent attach- 
ments they bad a right of redemption under 
section 91 of the Transfer of Property Aat. 

He accordingly made a dearee permitting the 
defendants Nos. 1 and 2 (the mortgagors) 
and the defendants Nos. 4 and 15 to 21 to 
redeem the mortgages. If they failed to do 
so, the plaintiff was requ red, as a condition 
of foreclosure, to pay up withiD seven months 
.the amounts due to the defendants Nos. 3 and 
5 to 14. Against the dearee five appeals 
have been filed by the plaintiff, the principal 
defendants, and three of the areditors respec¬ 
tively, 

The appeal of Muzaffar Ali and Ikbal Ali 
is Appeal No, 1 of 1920, 

The plaintiff’s appeal is Appeal No. 7 of 
1920. 

Tho appeal of the Bank of Upper India is 
Appeal No. 2 of 1920. 

The appeal of Rae Bishamber Na'.b Tondan 
ju Appeal No. 13 of 1920. 
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Tha appsil of tbs AUahabid Bink, Ltd. 
is Aopeal No. It of 1920. 

The mortgagors have pressed their appeal 
on five grounds. Two of these attack the 
validity of the mortgage, the third is con¬ 
cerned with the relief to be granted to the 
plaintiff, and, the fourth and fifth deal with 
points of procedure. The grounds are:— 

(1) that the mortgages were obtained by 
undue irflaence and that their terms are 
harsh and unsonesionable; 

(2) that the mortgage* are invalid on the 
ground that the mortgagors did not obtain 
the written permission of the Collector ae 
required by paragraph 11 of Schedule III 
of the Code of Civil Procedure; 

(3) that a decree for sale should be sub* 
etitoted for a decree for foreclosure; 

(4) that the Ooart below wroogly rejected 
au application for amendment of the written 
statement and framing of new issues; 

(5) that the Court below erred in Dot 
granting an application for tho examination 
of the appellants aud of the plaintiff by 
commission. 

The second plea was also taken by Baba 
Bishumbhar Nath Tandan in Appoal No. 13. 
Both the second and third pleas have been 
adopted by all three of the appealing creditors, 
though the third plea is not to be fouDd in 
aoy cf their grounds of appeal. The first, 
fourth aud fifth pleas are peculiar to the 
appellants. 

The plea of undue itflience is based on 
seotion 6 of the Contract Act. In order 
to establish it, it most be showD, first, that 
the plaintiff was in a position to dominate 
the will of the mortgagors and, secondly, that 
be used that position to obtain an unfair 
advantage. If the terms of the contract 
appear on the faes of them to be onionseion* 
able or are shown to be so, the teeond pomt 
may be presumed under sub section (3). 

The argument of the appellants was mainly 
devoted to showing that certain terms of the 
mortgages are prima facie unconscionable. 
Oo the question nhother the mortgages 
was in a position to dominate the will 
of the mortgagors they rely mainly on the 
•irocmetanee that the latter were heavi 7 
indebted and that their estates were 
threateDod with sale in exeoution ° 
desrees hold by their oreditors. Thors naa 
boen no previous transaction* between ‘be 

parties to giyo tho mortgage »uy 
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over the mortgagors. In fast, the mortgage 
seems to have been entered into largely 
lor their benefit to give them one last 
■h&D«e, though it might bB a aliffbt one, of 
saving the estate from Bale. The ad¬ 
mitted fast that the transaction wae enter¬ 
ed into with the knowledge and approval 
of the Deputy Commissioner of the district 
raises a strong presumption against nndne 
influence having been employeI. He was 
fully eognizinfc of the negotiations whiih 
were taking place, as is shown by Exhibit 
38 and numerous other papers on the resord, 
and the money was paid to the iroditors 
in his presence. There is also the fnrther 
fast that the defendants were represented 
by a sapable and experieneed manager 
through whom the transaction was negotiated, 
Konwar Kamta Pershad, P. W. No. 14, a 
Deputy Collector who bad retired from 
Government service in the previous year, 
was appointed by the defendants ae their 
manager in January 1914 and the whole 
of the negotiations were carried on by him 
in sonsnltation with his principles, As 
appears from bis evidence and that of the 
plaintiff's manager, the terms of the loan 
were fully discussed between the parties, 
and there is absolutely no room for the 
suggestion that the plaintiff was in a posi¬ 
tion to dominate or did dominate the will 
of the borrowers in eny way. It has been 
clearly laid down by the Privy Oonneil 
in Sundar Roer v. fiat Sham Eriihen (1), 


SIKGS, 

•hase agreed on was in any way unusual, 
It was perfectly open to the parties, for 
the purpose of avoiding future disputes, to 
agree as to the amount of the profits. 
There is nothing either unusual or im¬ 
proper in such a oontrast. The only evi¬ 
dence relied on by the appellants for the 
purpose of showing that the property haa 
been undervalued consists in tbs fact that 
in a sale statement, dated 27th May 1915, 
which was submitted to Government in 
connection with the proposed sale of the 
property under Parshotam Daa’e decree the 
valae of 52 villages oat of the 62 now 
mortgaged was shown as Rs. 15.68,437, 
and that in a sale proclamation dated 
24th June 1915 in connection with the 
same case the valae of the same 52 vil¬ 
lages was shown ae Rs. 23,98,437. The 
totals are not given either in the stater 
meat or the proclamation but are arrived 
at by adding up the value assigned to 
eaoh village. Toe values given in a sale 
proclamation are not always very eccarate 
and the fact that two such diverse esti¬ 
mates were arrived at within a month ot 
eaoh other shows that very little weight 
can be attached to these statements for 
the purpose of showing what the property 
was actoally worth. 

The appellants’ main argument is direct: 
ed against the condition of foroalosure. 
The term of the mortgage was seven yewi, 
bat it was agreed that if at anv time the 


that urgent need of money on the part of 
the borrower is not in itself sufficient to 
place the lender in a position to dominate his 
will within the meaning of section 16 of the 
Contract Act. 

Even, therefore, if the terms were uncon¬ 
scionable, the requirements of section 16 are 
not fulfilled. It doeB not, however, appear 
that they were. Only two terms have 
been pressed before us as being such, The 
first ia the agreement between the parties 
that the profile of the property should be 
taken to be Rs. 47,472-8 6 and that the 
value of the property should be caleulated 
at 25 times this amount, it has not been 
shown either that the profits were wrongly 
stated or that the number of years pur- 

i 

(1) 84 0.160; 4 A.. L. J. 10 k 6 0. L. J. 106: 0 Bom. 

N * * 7 **■ *»■ 43 ; » H, Li. T. 

,?5| 841,4.0. (P.o,), 

» 


uopaid interest and principal was found to 
exceed the value of the property as cal¬ 
culated in the deed, the mortgagee should 
be entitled to foreclose at onus. Thia was, 
on the face of it, a vary reasonable cour 
ditiou for the. protection of the mortgage? 
who could not be expected to allow the 
debt to go on increasing when its amount 
already exceeded the value of its eeeu. 
rity. After the first deed had been exe¬ 
cuted it wae found, as we have seen 
that the amount doe to dearee-holders very 
much exceeded the original octimate and 
under the second deed a further loan of 
Rs. 2.16.425.10-0 was made on the same 
eeoarity and on the same terms. 1* know 
eaid that a calculation of the amount of 
nnpaid interest on the first deed shows 
that at the time of exeontion of the second 
deed the amount dne already exceeded 
the yalho of the . property as agreed pjj 



[1022 


6<6 INDIAN OASES. 

MUHiMMiD MOZiVM ALI C. BBAGWiTI PRABAD MKGH. 

that of the plaintiff. They asked, at thi 


between the parties, and, therefore, the mort¬ 
gagee might have taken advantage of tbia 
atipnlation to foreclose at ODce. In reply 
to this the plaintiff asks, wbat was he to 
do under the circumstances ? Unless he 
made a further advance the purpose of the 
original loan would be frustrated, as the 
unsatisfied sreditore would come do»n on 
the properly. On the other hand, he did 
not want to throw hi* money away, especially 
so large a sum a* Rs. 2,16,425 10 0, and for 
the promotion of bis own interests it was 
necessary to retain the power of foreclosure 
in his bands in case the mortgagors proved 
unable to pay interest on the enhanced 
loan. In fact the mortgagee waited for 
nearly 9ix months after the execution of 
the second deed before putting this clause 
into force and only did so wbpn the mort¬ 
gagors failed to pay any thing towards the 
instalment of interest which fell due on 
1st January 1916: Having regard to the 
circumstances under whioh the deeds were 
executed we should Dot be jostled in 
holding that this term was unconscioiable. 

The fourth and 6ftb pleas may be very 
briefly d'sposed of. The evidence of the 
defendants Ncs. 1 and 2 was recorded from 
the 5th to the 22nd August 1917, aod again 
from the 19th to th9 25th March lyl9, aud 
on the latter date they definitely staled that 
their evidence was closed. The application 
for amendment on which they dow wish 
to rely was only made on 6ih May 1919 
after the case bad been pending for over 
two years, after the whole of the evidence 
had beeD dosed■ and only a few dayn before 
the date fixed for arguments. The accept¬ 
ance of the application would have meant 
entering into fresh evidence after the ca c e 
was practically over and the learned Sab- 
bordinate Judge was entirely in the right in 
rejecting it. As a matter of fas', several of the 
points which the defendants desired to raise 
W6re included in the issues already framed 
aod have been fully discussed in the judg- 
meDt 

The fifth plea is based on an application 
dated loth August 1917 6aying that the de¬ 
fendants Nos. 1 aDd 2 wished to give evidenoe 
and were ton ill to attend, they also wished 
to examine the plaintiff who was exempled 
from appearance in the Civil Ccurtp, and 
they, theiefore, aiked for the issue of a 
«crcmis*ion for their own examination end 


same time, for the adjournment of the case, 
Now the plaintiff's evidence wbb closed on 
22nd June 1917 (except that the cross- 
examination of one witness was still to be 
completed) and dates were then fixed for 
the hearing of the evidence summoned by 
the appellants. The appellants did not in- 
dude either themselves or the Maharaja 
among the witnesses whom they desired to 
call. They put iD do affidavit in support of 
the allegation that they were ill, and their 
application if allowed wool! have resulted 
in the adjournment of the case. In fact, 
they applied for adjournment along with 
their application. Under these circum¬ 
stance*, we are uoable to hold that tbs 
Court was bound to grant their applica¬ 
tion. 

The plea bleed on paragraph 11 of Schedule 
Ilf of the Code of Civil Procedure is discuss¬ 
ed by the learned Subordinate Judge 
under issue No. 16. He rejects it on two 
ground-; first, that paragraph 11 was framed 
for the benefit of the judgment creditor aod 
that, therefore, the atlaobment revived 
as soon as the Collector ceased to be in 
charge of the property, and, secondly, 
that in fast tbe written permission of the 
Collector was obtained. The plaintiff’s 
OooDPel ha®, wifely, we think, not relied on 
the first of these arguments. Where tbe 
Legislature intended that a particular aliena¬ 
tion should be invalid only as against (be 
claims of the attaching creditor it has said 
so in plain language, as in the case of 
section 64 of the same Code. The language 
of Schedule ill is widely different and, 
as was bel 1 in Oar.ga Prasad v. Oanga 
Bakhsh Singh (2), creates an absolute dis¬ 
ability on tbe part of tbe debtor to deal 
with tbe property while the powers con¬ 
ferred by tbe Schedule on the Collector 
are in foioe, The language used is similar 
to that of *eatioD 37 of tbe U. P. Court 
of Wards Act, 1912. A very wide con¬ 
struction was placed by the Privy Council 
on similar larguage in an earlier Court of 
Wards eradmeut Bakhsh Singh v. 

Shadi Lai (3) . A similar phrase com- 

(2 29 A.Ufi. A.W. N. (1^07- 112. 

13) 33 Ind fas A8I: 19 0. 0- «6i H A.L.J.47/ 
2* C. L. J fi: : 8 A. 27.; 20 M. L. T. 63; 20 C. W. N. 
7'0; '8 Bom L R 413: 1916) I M- w -J 1 * 8 

W. fi2fi; 31 M. L. J. Vi 4 0. L. J- 1; 43 I. A. 6» 

(P. C.;. 


647 


i 

I V*L LXVij INDIAN OASES: 

MUHAMMAD MDZaVVAK ALI C. BHAflWATI FRAUD HHI. 


patent to contract' it need in sections 10 
and 11 of the Oontraet Act, and it is now 
well-settled that transactions by persona 
who are incompetent to contract, enoh ag 
minor*, are wholly void. The «a*e of 
Khuihalchand Premra Uarwadi V. Nandram 
Sahebram Matwadi (4), relied upon by the 
learned Sobordinate Judge, does not really 
support his argnment, as the passage on 
page 525* to which he presumably refers is 
dealing with a claim nnder sections 27S 
and 295 of the old Code and the cases 
referred to in support of the argnment 
are cases nnder these sections, and not 
decisions passed with reference to section 
325A of the old Code which corresponds 
to paragraph 11 of Scbednle III, The 
argnment based on the latter provision 
was dealt with on page 52<* of the report 
and it was held that when the alienation 
in Question was made the Collector was not 
exercising the powers referred to in the 
section. 

The learned Subordinate Judge has, 
however, found that the written permission 
of the Collector was in fast obtained. Tbe 
argnment to the contrary is a pnrely 
technical argnment. It has been admitted 
qn all hands before ns that the Collector 
waB aware of the transaction and that it 
had his approval. Tbe appellants argne 
that tbe terms of the mortgage are eo 
hard that they are folly justified io relying 
even on a technical plea to get rid of 
them. We have now to examine the evi- 
dense on which the learned Subordinate 
Jadge's Boding is based. It is common 
ground that, as shown by Exhibit 211, 
execntion proosediogs against the 62 villages 
now in snit in connection with the decree 
of Babn Parehotam Das vtere transferred 
to the Collector on 7th November 1912, 
and that on 8th January 1913 the Collector 
issued notices nnder paragraph 3 of tbe 
Schedule. Except for a short interval be¬ 
tween March and Jane 1915, when the file 
was returned to tbe Civil Court for the 
purpose of substitution of names on the 
death of Sheikh Acgbar Ali, the powers 
conferred under Schedule HI remained 
vetted in the Collector until 21et August 
1915, when the file was returned to the 

141 12 Ind Caa. 672, 85 B.fi‘8,18 Pom L. w. 077 . 
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Civil Court (Exhibit 20). Application! were 
made from time to time to the Collector to 
stay sale-proceedings in order to erable the 
judgment debtors to raise a lean from the 
Ealrampnr E-tate. One snch application 
dated 5th Jane 19 4 (Exhibit 218) was 
signed by tbe judgment-debtors and tbeir 
manager Konwar Kamta Perehad. To this 
there was appended a certificate from tbe 
plaintiff's manager that the Maharaja was 
prepared to give a loan to tbe estate on 
condition that tbe entire estate wonld be 
mortgaged to him as security for satisfac¬ 
tion of tbe loan. On this application, and 
another application in similar terms pre¬ 
sented on the following day, the Collector 
passed an order postponing the sale for 
three months On 8th Ootober 1914, eleven 
days before the execntion of the first of 
the two mortgages, the defendants' manager 
wrote a personal letter (Exhibit 36) to the 
Oolleitor which begins : 

“Your Honour knows that the Gandara 
Estate is going to take a loan from the 
Maharaja of Bslrampnr, by exeenting a 
mortgage to pay off the debts for which the 
former estate is going to be sold on tbe 
20>h October 1914." 

, He then states that owing to the abience 
of the plaintiff's legal adviser a week’s 
time will ba necessary to get the deed 
registered, Tnis would mean that the deed 
could not be completed before the date fixed 
for sale. Oo this letter the Collector 
pissed the following order dated 19th 
October 1914 : — 

"As there seems to be ground for 
believing that the loan will be negotiated, 
and the decree holders satisfied, I order the 
postponement of the sale of Gandara Estate to 
November 1st, 1914." 

It seems to ns that this order most fa« 
read in eonnestion with the applieation ; on 
which it was passed, and that in post¬ 
poning the eale in order that the loan 
may be negotiated and the deiree-holders 
satisfied, the Collector was clearly referr- 
ing to the execntion of tfbe mortgage 
which he knew only required the approval 
of the plaintiff’s legal advicer and the 
formality of registrations for its completion 
and which aetnUly was executed and rel 
gutered within the time allowed by him 
in hie order. Nj special form of permii. 
eioniB. required by the Schedule ftn( j u 
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i« sufficient that the Collector knew that 
the mortgage was beiDg executed and that 
he did in snbitauie sanation it9 execution 
by an order in writing. After the execution 
of the mortgage the sum of Re. 8,9U,000 
was sect by the plaintiff to the Collector 
for payment to the creditors and, as has 
been already mentioned, wag paid to them 
in his presence. After this we have, 
on 4th December 1914. a letter from the 
Collector to the plaintiff's manager (Exhibit 
30) informing him that the amount sent 
was insufficient, as interest due since the 
preparation of the decrees had not been 
calculated and asking vrbat he proposes 
to do in the matter as interest is mount* 
ing up every day, and unless the Maha* 
raja took some further steps it might be 
necessary to 6x a date for sale. Acting 
on this letter fresh negotiations were 
entered into between the parties. In the 
following month Asghar Ali, the father of 
the second defendant, died and his death 
delayed the negotiations. On 5th February 
the Deputy Commissioner wrote to the 
plaintiff’s manager a letter (Exhibit £2) in 
which be eaid : 

“I hope you will see the Gandara affairs 
are settled by the end of the month as 
promised by your legal adviser.” 

Three days later, and evidently in reply 
to Exhibit G2, the plaintiff’s manager 
wrote to the Deputy Commissioner a letter 
(Exhibit 63) informing him that h9 had 
adked Kunwar Kamta Parshad, the judg. 
mint debtors’ manager, to come and 
arrange for the execution of a supple¬ 
mentary mortgage deed by the Gandara 
Talnkdars and for pay mint of their du9s 
to the two remaining creditors. He hopes 
that the matter will be settled before the 
end of the month as desired. The last 
sentence evidently refers to the wish ex* 
pressd in Exhibit 62. Ultimately, the 
second mortgage was executed, as already 
stated. It is not necessary under paragraph 
11 that every detail of the transaction 
should be sanctioned by the Collector or 
even that there should be a separate 
permission in respect of each deed All 
that is required is that the judgment- 
debtors shall have his written permission 
to mortgage the proporty and that they 
had this permission sufficiently appears on the 
faoe of the documents referred to above. 


An mgenious argument was put forward' 
by one of the respondents to the effect 
that the permission mentioned in para- 
graph 11 must take the form of a certificate 
under Order XXI, rule 63, It is said that 
the first paragraph of the Schedule allows 
the Collector the choice of three methods 
of procedure and three only. In this case 
he must be taken to have acted under 
clause (a), and under that clause the pro¬ 
cedure of Order XX(, rule 83, is obligatory. 
The most that oan be said for this argu¬ 
ment is that when the Collector acta 
purely under clause (a) he must follow the 
procedure laid down in the rule in ques* 
tion. In this case the Collector did not 
proceed purely under clause (a). Ho 
issued a notice to the other creditors under 
paragraph 3 of the Schedule. In any 
ease Order XXI, rule 83, and paragraph 11 
of the Third Schedule are two entirely inde¬ 
pendent provisions and there is no war¬ 
rant for reading the former into the 
latter. 

The third and only remaining plea to 
be discussed in connection with appeal 
No. 1 is, that the Court should substitute 
a decree for sale for a decree for fore* 
closure. This plea is also urged by (be 
appealing creditors. It is based on the provi* 
sions of clause (2) of Order XX vIV, rule 4, 
Civil Procedure Code, which Uys down that 
in a suit for foreclosure, if the mortgage is 
not a mortgage by conditional sale, the 
Court may, at the instance of any parly 
interested, pass a decree for sale in lieu 
of a decree for foreclosure on such terms 
as it thinks fit. Assuming that this course 
is open to the Court, the plea loses all 
its force in view of the failure of the 
appellants to show that the property has 
been undervalued. The security beiDg even 
at the time of execution of the second 
deed, aod still more when the suit was 
brought, insufficient to cover the lcau, it 
is not reasonable to suppose that the 
ploiDtiff would ever have agreed to 
enter into the transaction unless the right 
of foreclosure bad been secured to him, 
and there is do legitimate ground why 
this Court should interfere to ret aside to 
the plaintiff’s prejudice the bargain made 
by the parties. It is by no means certain 
even that the court has power to do co< 
The mortgage is described in the deed M 
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ods by conditional sale (baibil w f a) and 
iti main provisions are pnrely such as 
•learly to some within the definition of 
ia«h a mortgage in section 58 cf the 
Transfer of Property Aet. It contains, 
however, a soveoant egainst failure of the 
seenrity to the effect that if the mortgagee 
ie found at the sail of aoy elaimant to 
have no title to the whole or any part 
of the mortgaged property, or if aoy on- 
•umbraneee on the property other than 
those specified in the deed are discovered, 
the mortgagee shall have the right to 
retover the mortgage-money at ones either 
from the mortgagors personally or from 
the mortgaged property. The plaintiff's 
cause of nation is based in part on this 
covenant. He says that the amount of 
encumbrances esieeded that spetified in the 
Sehednle to the deed, So far as this cove* 
nant ia eonceroed, the mortgage appears 
to be a eombination of a simple mortgage 
with a mortgage by conditional sale and, 
therefore, to tome within the definition of 
an anomalonc mortgage as defined in eettion 
98 of tbe Transfer of Property Act, Section 
98, however, provides that in the case of 
an anomalous mortgage the rights and 
liabilities of the parties shall be determined 
by their contract as evidenced in tbe deed, 
and it ia a question of some difficulty 
whether Order XXXI/, role 4, Oivil 
Procedure Oode, was intended to over¬ 
ride this provision. On the face of 
it, there appears to be an inconsistency 
between the two provisions. They san be 
brought into harmony if clause (2) of Order 
XX&IV, rule 4, is deemed to apply only to 
English mortgages, and this was the view 
taken by the Judisial Commissioner in an 
unreported desision in First Oivil Appeal 
No. 16 of 1914 i Biquar hut tain v. Balak 
Bam (51]. This is also the view 
taken by Dr, Qour in his Commentary. 

It it, however, annesesaary to deside tbe 
question es, even if we have a discretion 
in the matter, we do not consider that we 
ought to exercise it. 

The appeals of the Bank of Upper India 
(Appeal No. 2) and of Baba Bishambhar 
Nath Tandan (Appeal No. 181 have tbia 
feature in common that neither of these 
creditors applied for attachment of the suit 
properties prior to the execution of the 

(tylWud.OM.84, 
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deeds in suit, They both applied for rateable 
distribution under section 73, Civil Procedure 
Codp, in connection with the decree of 
Parshotem Das who admittedly had applied 
for attachment of the property on 17th 
September 1912. It was in connection with 
this decree that exeention proceedings were 
originally transferred to tbe Collector under 
section 68 of the Oode.' It is commou 
ground between the parties that Parehotam 
Das’ decree was satisfied out of the coni 
eideration of the two mortgage deeds ia 
favour of the plaintiff and that bis attach¬ 
ment was withdrawn. Seotion 64 of the 
Oode lays down that where property haa 
been attached in exeention of a decree, 
any private transfer of the property shall 
bn void as against claims enforceable under 
tbe attachment, and the Explanation ap¬ 
pended to the section provides that claima 
enforceable nnder an attachment inelnde 
claims for tbe rateable distribution of the 
assets under section 73. Tbe learned Sub* 
ordinate Judge has held that the olaim 
of tbe appellants nnder their deoreac is not 
a claim enforceable nnder Parehotam Das’ 
attaobment, since when tbe attachment 
itself came to an end, there conld no longev 
be any claim enforceable under it. Thi 
appellants contest this view and contend 
that a claim to rateable distribution mad* 
in connection with an attashment continues 
to be enforceable onder it even though 
tbe attachment is withdrawn. In othet 
wards, they put a claim* nnder section 73 
on precisely tbe same footing as an in* 
dependent attachment. 

This plea was considered and rejected 
in an elaborate jndgment by a Fall Bench 
of five Judges of tbe Madras High Oonrk 
in the ease of ^nnnmaiai (Jhettiar *, 

Polumalai filial (6) in which they followed 
tbe decision of their Lordships of thg 
Privy Ooancil in Afina Human Bibi v. Bi;o* 
Singh Duihurii (7). The Explanation to 
section 64, whiih did not ocour in the co¬ 
responding provision of the old Gods, wc« 
added ta remove a difference of opioion 
between the Bombay and Allahabad High 

10) 43 Ind. Can, 639, 41 M. 265, 22 M. L. T 4 fll 
3» 51. L. J.707| U9i7) U. W. N. 682, 7 L. w 29B 
lF. B.J. 

(7) 40 Ind. Cae. 242; 44 0.662; 1 P. L. Vf. 42%, 5 
L. W. 7lli 8* M. L. J. 426; « 0. W, N. f85 : 2l v 
L. T. 844, 15 A. L J. 882, 26 0. L. J. 608, lfl Bom' 
U JL 484} (1817) JI, W. N, «3,441. A. 72 (P, cT ; 
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Courts as to the scope of the section. The 
Privy Ccuneil decision io Mina Kuman Bibi 
v. Bijoy Singh Dudhuria (7) was passed 
under the old Code, but it assumed the 
eorrestness of the Bombay desieion and is, 
therefore, & relevant authority with reference 
to the existing Code. The appellants invite 
us to hold that the learned Judges of the 
Madras High Court misunderstood the 
meaning of the Code and the effect of the 
Privy Council decision. As their Lordships 
point, out though the word "attachment” 
occurs three times in the section (it now 
occurs four times) the reference is to one 
and only one attachment. The Explanation 
dears up a difficulty as to what kinds of 
claims are to be regarded as being made 
under the attachment, but it is still the 
same attachment wbioh is spoken of. The 
Explanation gives no priority to claims 
under section 73 apart from the attachment 
in connection with which they were made 
and under which they are enforceable. 

This disposes of the appeal of the Bank of 
Upper India (Appeal No. 2 of 1920). 

Babu Bishambhar Nath Tandan also 
applied for rateable distribution under the 
attachment effected on the application of 
Balmakund Kapur, defendant No. 8. It 
appears from Exhibit V 4 which is an ap 
plication of Babu Bishambhar Nath Tandan 
of 10th April 1915 that he did apply for 
attachment of the Taluka in execution of 
his own decree. The order-sheet (Exhibit 
VI of 24th May 1915 in the same case 
(Execution Case No. 79 of 1915), shows 
that be subsequently stated that be did 
not wish to attach the villages io his own 
case but he applied for rateable distribution 
in case No. 78 of 1915 which, as appears 
from Exhibit 175, was the execution case of 
Balmakund Kapur. This attachment was 
never withdrawn, and in fact defendant 
No. 8 has been given priority over the deeds 
in suit on the basis of it. Apart from the 
objection taken by the plaintiff to the 
validity of this attachment, the appellant 
would be entitled to priority in respect of 
it. The learned Subordinate Judge refers 
to Babu Bishambhar Nath Tandan’s ap¬ 
plication for rateable distribution in connec¬ 
tion with Balmakund Kipur’s decree on 
original pages 381 to 383 of his jadgmenl, 
bat all be says with reference to it is that 
no order was passed on the application for 


rateable distribution as the execution sue 
of defendant No. 8 had been fixed for 23tb 
June 1915 after attachment. It is not 
contested before us that Babu Bishambhar 
Nath Tandan had fulfilled the requirements 
of section 73 by applying for rateable dis¬ 
tribution and that he is entitled to the same 
priority to whioh Balmakund Kapur himself 
is entitled. 

The case of the Allahabad Bank, Ltd., appel¬ 
lant in Appeal No. 14 stands on a different 
footing from that of the other appellants, 
The Bankapolied for attachment of the prop¬ 
erties in suit on 15th November 1913, 
The only question in apoeal is whether the 
Bink's claim is a olaim enforceable under 
that attachment within the meaning of 
section r;4, Civil Procedure Code. The 
question turns on the effect of an order of 
lOib April 1915 which is Exhibit 220 ou 
the record. At that time Asghar Ali, one 
of the judgment-debtors, had died and the 
record of the execution proceedings had been 
returned- to the Civil Court by the Col¬ 
lector in order that the names of his heirs 
might be substituted in his place. Oa this 
the Civil Court pas»ed the following order:— 

"Q ider the circumstances no further 
proceedings can be takeo in this case under 
Order XX11, rule 12, Oivil Procedure Code. 
It is, therefore, ordered that the case having 
been struck off as unsatisfied bsonsigDed 
to the record-room, and the property under 
attachment be removed from tbe register 
(rejitter itwagutar ho). Tbe decree-holder 
can file a separate application under the 
rules for bringing up the names of the 
heirs in place of Asghar Ali, the deceased 
judgment-debtor. Costs of the case to bs upon 
the judgment-debtor.” 

The register referred to in this order is 
the register of attached property whioh tbe 
Nazirs of all Civil Courts are reqaired to 
maintain under paragraph 20) of t e Oadh 
Oivil Digest. There appears to be no room 
for doubt that the effeoi of the order was 
to release the attached property and put 
an end to the attachment. The appellant 
Bank relies upon Order XXI, rale 57 of tbe 
Oode # which says that wnere, after prop¬ 
erty has been attached, a Coart dis¬ 
misses the application for execution 0 
attachment shall cease. He contends tba 
where, as in tbe present case, tbe oar 
wa 9 nnable to proceed ^ith .the ex.asu iP 
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owing to a siriumetanoe over which he 
had no eontrol, namely, the death of odo 
of the judgment-debtor?, the order passed 
«onld not have the effect of putting an 
end to the attachment. This is Dot the 
meaning of the rale. Under the old Oode 
difficulties had arisen where the Court’s 
order simply dirested that ' the exeiution 
proceedings be straok off or that the case 
be consigned to the reoord room and was 
silent on the question whethsr the attach- 
ment remained in forse or not. The 
present rule was inserted in the new Cade 
to put an end to these doubts. Where 
there is an explicit order putting an end 
to the attachment the rule has noapplica 
tion nor is there anything in the rule 
which limits the power of the Court to 
pas9 such an order. It may be that the 
learned Subordinate Jadge when he passed 
the order did not foresee all the eonse- 
quences that would fliw from it, but if 
the Bank felt aggrieved by the order it 
had its remedy by way of appeal. It is 
impossible to hold that the order wa9 in 
any way ultra viret. The faot that the Bank 
put in a fresh application for execution on 
a date subsequent to the deeds in suit 
may give it a right of redemption under 
section 91 of the Transfer of Property 
Act but cannot give the Bank priority 
over the deeds in suit. Section 64 refers 
only to claims enforceable under the attach¬ 
ment effected prior to tbs alienation and 
not to claims enforceable under thedeoree 
in execution of which the attachment was 
made, Reference has been made -in argu¬ 
ment to the fact that on the very day 
on which the execution applioation was 
dismissed and the attachment terminated, 
the Bank put in a fresh application before 
the Subordinate Judge of Lucknow asking 
for substitution of names ; bat the very 
application which is relied on as proving 
this (Exhibit 219) shows that this was done 
after the previous execution case had been 
struck off, and in fact in this application 
the Bank made a freeh application for at¬ 
tachment of the property. The date of this 
application is missing in tbs copy on the 
record bat the prohibitory order passed 
on it by the Oonrt is dated 10th Novem- 
ber 1910, The Bank’a case may be a 
hard one but the Oonrt below « clearly 
right in holding that it is not entitled to 


priority over the deeds in suit. 

In Babu Bishambbar Nath Tandan’a 
appeal another of the creditors Balmaknnd 
Ristogi, defendant No. 4. filed what purport 
to be cross-objections under Order XLI, rale 
22, These objections are not in any sense 
dirested against the appellant in that 
appeal; on the contrary, they are substan¬ 
tially the earns as the pleas taken in the 
appeal itself. They are dirested solely 
against the plaintiff. Balmaknnd Rastogi 
was not made a respondent in the plaint¬ 
iff's appeal because tbe plaintiff was quite 
satisfied with the decree passed against him 
by the Trial Oonrt. The question is whe¬ 
ther, under these siroumstances, the memo¬ 
randum of objections comes within the 
provisions of Order XL1, rule x2. It. is true 
that that rule is wider than the corresponding 
provision of the Oode of Is--?, but the 
use of tbe word "cross-objestione” does imply 
that tbe objections should be in opposition 
to the claim made in tbe appeal though they 
may affect other respondents as well, The 
objector relies on a Fall Bench decision 
of the Madras High Oonrt in Muntiamt 
Uudalv v. Abbu Reddy (8) which has been 
followed by a single -u^geof this Court 
in Second Civil Appeal No. 418 of 1918, 
printed on page 544 of Volume Vi of tbe 
Oadh Law Journal Jagannolh y, Banuman 
Singh (9)). Toe Madras judgment is a 
very short one and gives no reasons beyond 
the practise of tbe court and the con- 
venience of having a fixed rale as distinct 
from the rule laid down by the Calcutta 
Higbt Oonrt in a case cited before them 
that it is only in exceptional cases that the re’ 
spondent may urge a cross-objection against 
another respondent. We think that the 
true rule is that laid down by the Patna 
High Coart in Official Truttee of Bengal 
v, OharUt Joieph smith (10), in which the 
matter has been exhaustively dealt with 
lt was there said that, where one of 
several defendants against whom a decree 
is passed has allowed the period for 
appealing to elapse, there seems to be 
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do good ground for supposing that the 
role intended to revive his right simply 
because a co-defendant bad instituted an 
appeal against the plaintiff on entirely 
different grounds. The observation would 
apply with equal for»e where the interest 
of the objeator is identiaal with that of 
the appellant and he might, had he ohosen, 
have joined in the appeal. The rule 
laid down by the Court in the judgment 
is, ( that— 

The rule should ordinarily be confined 
to eases of cross-objections urged against 
the appellant, but rule 33 of the same 
Order gives the Court a very wide die- 
aretion, and eases may caaasionally arise 
where justiae requires that cross objections 
against a co-respondent should be heard.” 

The provisions of the rale have been 
interpreted in the same sense by the 
Calantta High Court and the interpreta¬ 
tion oommends itself to us as being in 
aeeordanae with the intention of the rule. 
On the merits, the position of this defendant 
iB similar to that of the Bank of Upper 
India and his objeations, if they aould 
be beard, would fail on the same ground. 

The plaintiff's appeal, Appeal No. 7 of 
1920, is direated against those areditors 
who have been given priority by the 
learned Subordinate Judge. He attaaks 
the validity of their attaahments under 
the same provision of law under whiah 
they attack the validity of his mortgage, 
namely, the first clause of paragraph 11 cf 
Sabedule 111, Civil Prcoedure Code. The 
alause in question runs as follows: — 

"So long as the Collector aan exercise 
or perform in respeat of the judgment* 
debtor’s immoveable property, or any part 
thereof, any of the powers or duties conferred 
or imposed on him by paragraphs 1 to 
10, the judgment-debtor or his represents* 
tive-in-interest shall be incompetent to 
mortgage, charge, lease or alienate suah 
property or part except with the written 
permission of the Collector, nor ihall any 
Oivil Oourt issue any p roceu against such 
property or part in execution of a decree for 
the payment of money " 

Execution was transferred to the Collea* 
tor on 7th November 1912. The Collector 
finally aeaied to exercise the powers con¬ 
ferred by the Sabedule and retarned the 
•ass to the Oivil Oourt on 21st Augoit 


1915. The whole of the executions relied 

od by the ersditors who have been eat- 
oes?ful before the Subordinate Judge fall 
within this period. The defendants Nos. 5 to 
7 claim that the period from 19th March 
1915 to 24th June 1915 should be exalud* 
ed, and that their attachments fall within 
this period. Oo the former date the 
execution caees were sent back to the 
Oivil Oocrt for substitution of names in 
eoDiequeuce of the death of Asghar Ali 
(tide Exhibits E 8 and F 15). On the latter 
date the file was received baek from the 
Civil Court aud proceedings in the Deputy 
Commissioner’s Oourt were resumed (Exhibit 
190), The defendants Ncs. 5 to 7 applied for, 
and obtained an order of attachment on 
21st May 1915. This was after the first 
but before the seaond deed. It may be 
noted here that the learned Subordinate 
Judge has proaeelei oo the prinaiple of 
requiring the plaintiff to pay off all ere* 
ditors who bad obtained valid attachments 
before the execution of the latter of the 
two mortgage deeds and the plaintiff has 
taken no exception to this. 

The plaintiff contends that the period 
from 19th Maroh to 24th June 1915 
ought not to be excluded. He suggests 
that, at most, the powers of the Collector 
were merely suspended during this period. 
The Collector, ho-vever, returned the papers 
to the Oivil Court oo the ground that 
no further proceedings could be taken 
until substitution was effected and it 
appears clear that while the Subordinate 
Judge remained seised of the proceedings 
the Collector could not have exercised or 
performed any of the powers or duties con¬ 
ferred od him by the Schedule. It might 
perhaps have been otherwise if, at the time 
of Aegbar All’s oeath, the Collector had 
already granted a lease of the property because 
in such case the lease would have continued 
to run notwithstanding the death, In the 
present case nothing of this kind bad occurred 
and it must be held that the Civil Oourt 
and not th6 Collector was seised of the pro* 
eeediogs daring the interval in question. 
Suppose, for example, that no application for 
substitution of names bad been made in the 
Civil Court; in that ojib the Collectors 
powers under the Sadedule would hive 
finally ceased on the date on which he 
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re-transmitted the proceedings to the Civil 
Court. 

The Subordinate Judge’s reasons for not 
accepting the plaintiff's contention are — 

First, that it was not made till a late stage 
of the case, and 

Secondly, that in hie opinion the attach- 
ment is only invalid as against the creditor 
at whose instance execution proceedings have 
been transferred to the Collector (vide o. 
pages 377 and 378 of the judgment). 

With reference to the 6rst criticism, the 
objection ia one which is apparent on the face 
of the proceedings and cannot, in our opinion, 
be ignored. The creditors bad to prove and 
rely on the dales of their attachments in 
order to obtain priority and if those dates 
show that attachment was made at a time 
when it could not legally be made the plaint¬ 
iff wai quite entitled to draw attention to 
the faot and to rely on it in answer to the 
plea of priority. It is urged that the plea 
should have been taken io the pleadings, 
but the attachments were pleaded for the 
first time in the written statements of the 
defendants. In answer to these written 
statements the plaintiff either pleaded ignor 
ance of or did not admit the attachments 
which were said to be prior to his mortgages. 
In this state of the pleadings he could hardly 
have taken a technical objection to the 
validity of an attachment of which he pro* 
‘ fessed to have no knowledge. In aDy case, 
the fifteenth issue framed by the Trial Court 
neoscsarily involves a finding as to the valid¬ 
ity of tbe attachments. 

On the merits no satisfactory answer to 
the objection is forthcoming. The view 
taken by the learned Subordinate Judge is 
not supported by thelanguage of the Schedule 
which is markedly different from that of 
section 64. As in the case of the provision 
against alienation by the judgment-debtor 
the language used is very similar to that 
,need in the Oadh Land Revenue Act of 1-76 
with reference to persons under the superin. 
tendenoe of the Court of Wards. Section 17* 
of that Act ran: 

"No such property shall be liable to be 
taken in execution of a decree made in respect 
of any contrast entered into by any such 
person while his property ie under such 
superintendence " The Privy Council held 
in Debt Bakiuk Singh v. 8hadi Lai (3), that 
•tills proviaion was meant to protect property 


against the exesution of a decree made in 
respect of aDy ontract entered into daring 
a certain period of time, and they rejected 
the contention that a decree obtained npon 
snob a contract oould bs eDforeei after the 
property was released. Similarly, the pro¬ 
vision before ns makes it illegal for the Civil 
Court to issue process against the property 
dnring a eertain period of time, namely, the 
period daring which the powers conferred 
by the Schedule are exercisable by the 
Collector; and a process which was illegal 
when it wa9 iseaed cannot become effective 
when the Collector ceases to be in charge of 
the execution proceedings. Tne Schedule 
makes ample provision for the protection 
of the creditors. Under paragraph 3 the 
Collector is empowered to pnblish a notice 
calliog on all persons holding money-deorees 
against tbe judgment-debtor or having claims 
against the property to put forward their 
claims and snob a notice was actually issued 
in this case- He is empowered to draw np a 
statement of the amount to be resovered by 
any creditors who have come forward with 
claims, and to arraoge for liquidation of 
the amoaut found due to them. Clause (3) 
of paragraph 11 contains a further provi* 
sion excluding from tbe operation of the 
law of limitation the period daring which 
the decree holders have been deprived of 
their ordinary remedy against the property 
by the provisions of the Schedule, 

Tne case of Khxuhalchand t'remraj Marwudi 
v. Nandram Sahebram Idaueadi (4), in which 
most of the points now argued before us 
were considered, has heen extensively quoted 
on both sides. Rightly considered, that ease 
is entirely in favour of the plaintiff as the 
following analysis will show , 

Tbe plaintiff got three desrees against the 
jndgmsnt debtor in 19U0,1901 and 1904. 

He attached the property under each of 
the three. Execution proceedings under the 
first decree were transferred to the Col¬ 
lector and remained with him till 21st May 
or 8th Juue 1904. On 2ist May the 
plaintiff intimated that bis olaim was satisfied 
and the Mamlatdar who was in immediate 
charge of the property endorsed the execution 
application " as disposed of, to be returned 
to Civil Court." On Sth June the Collector 
despatched it to thB Court, 

Between 21st May and 8th June, $. op 
Slat May the judgment-debtor sold the 
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property to the defendant in soDeideration 
of money advaneed to pay off the plaintiff’s 
first deiree. The question in dispate in the 
High Coart was the validity of this sale. 
The plea9 urged against it were : — 

(1) That it was bid ander sestion 325 A 
(—Ssbedule III, paragraph 11) on the ground 
that the property was under the management 
of the Collector, 

This w»9 rejeated on the ground that 
the Collestoi’s powers had some to an end 
on 21st May, 

(2) That the payment oat of Court had 
not been sertiGed. 

This does not sonsern os and was rejest¬ 
ed. 

(3) That the sale was illegal under 
sestion 276 (=sestion 64) besause it was 
made while the property was still under 
attashment. 

To this the Court replied that as the 
desree was satisfied there eonld be no slaim 
now enforseable under the attashment. 

(4) That the sale was bad under sestion 
325 A (=3shednle III, paragraph 11) be- 
same the exeiation proseedings under the 
second desree of 1901 were also transferred 
to the Collestor. 

This wa9 rejested on the ground that the 
attashment under the sesond desree was 
itself invalid having been made while the 
Collestor was in sharge of ezecution and, 
thereforp, sontrary to the provision wbisb is 
now sontained in the last two lines of para¬ 
graph 11 (1), Ssbedule Hi. 

(5) That the sesond exesution applisation 
was a claim enforseable under sestion 276, 
read with sestion 2v5. i-e , sestion 64, read 
with srotion 73, and, therefore, the sale was 
invalid against it, 

From the laogaage of the judgment it 
would seem that the slaim under the sesond 
desree was relied on as being a slaim for 
rateable distribution under the first. The 
Court held that aDy sush slaim was de 
pendent on the sontinuanse of the original 
attashment. As soon as the original desree was 
satisfied there was no slaim left enforseable 
under that attashment. 

Od the ground that only 52 villages out 
of 62 originally attashed were astually pro- 
slaimed for sale under Parshotam Das’ 
desree it has been suggested that exesution 
proseedings regarding the remainder may 
pot remain under the sbarge of the Collestor. 


This plea, if sorresi, would only validate 
the attashments in respest of those villages 
as to whish proseedings were removed from 
the Collestor’s oontrol. In fast it has not 
been shown that any villages were exsepted. 
There is no dispute that the whole exesution 
proseedings were originally made over to 
the Collestor and Exhibit 2ll shows that 
the parties admitted the property to be 
aneestral. From a subsequent order of the 
Collestor pa*ssd on 8tb January 1913 (Ex- 
hibit 213) it appears that it was suggested in 
the sourse of the proseedings tbattwo villages 
were self asquired but there is nothing to show 
that they were eventually held to be self- 
asquired, still less that aDy part of tbs 
exesution proseedings was ever taken out of 
the bands of the Collestor until be returned 
the papers to the Civil Court. This plea, 
therefore, has no foroe. 

The dates of the various attashments are 
all given in that portion of the Subordinate 
Judge’s judgment whish deals with the 
fifteenth issue and their sorrestness has not 
been impugned. Those of defendants Noa. 5 
to 7 (2let May 1915), of defendant No, 8 
Balmakund Kapur (24th May 1915) and of 
defendant No. 13 (15th May 19(5) fall within 
the period during whish the papers bad been 
returned to the Civil Court and are, therefore, 
not affested by the plaintiff’s objestion. Tbs 
validity of Balmakund Kapur’s attashment 
order involves also the validity of the slaim 
to priority made by Baba Bisbambhar Nath 
Tandan who applied for rateable distribution 
in soDnestioD with that attashment. The 
remaining orders of attashment were all 
issued while the Collestor was eiersisiog the 
powers sooferred by Ssbedule III. The 
attashment by defendant No. 3 was made in 
April 1914, that of defendant No. 9 in 
Desember 1914, that of defendant No, 10 
in June 1914, that of defendants Noe. 
11 and 12 in June 1913 and that of 
defendant No. 14 in May 1913. The above 
are the only sreditors to whom priority baa 
been allowed by the desree of the Court 
below. As agaiDBt defendant No. 14 a epesial 
plea has been taken by the plaintiff to tbs 
effest that though the Court made an order 
of attashment in hia favour the applisation 
on wbisb this order was based only aakad 
for rateable distribution in sonnestion with 
Parshotam Das’ desree. It is unnecessary 
to detide this as the attashment was, in aof 
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iase, invalid, but if it were ues8?sary to 
deiide the objection we should hold that 
there was no forte in it. It is qnite possible 
that an oral applioatioD supplementary to 
the written appliaation for rateable 
distribution may have been made and there 
is a presumption that the proseedings of the 
Oonrt were regular until the aontrary is 
shown. 

The final result of the above findings is as 
follows. Appeals Nos. 1, 2 and 14 of 1920 
filed respestively by the judgment-debtors, 
the Bank of Upper India and the Allahabad 
Bank, fail altogether and are dismissed with 
costs in favour of the plaintiff respondent. 
Appeal No, 13 of 1920 filed by Babu 
Bishambhar Nath Tandan is allowed with 
Costs against the plaintiff respondent in both 
Courts and his name will be insluded among 
those sreditors to whom the plaintiff is 
reqaired to pay the amount due under their 
deirees against defendants Nos. 1 and 2 before 
foreclosure under the decree of the Court 
below. The payment must be made before 
31st August 1921, otherwise the property 
will be sold in exsaution of the decrees of the 
defendants Nos. 5 to 7, 8, 13 and 21 (Babu 
Bisbambbar Nath Tandan). Tbe amount, if 
paid by the plaintiff to these defendants, shall 
form part of his mortgage money and shall 
carry interest at six per cent, per annum 
form data*-: of payment as already directed 
by tbe Subordinate Judge. Appeal No. 7 of 
1920 filed by the plaintiff is allowed in part 
and the names of tbe defendants Nos. 3, 9, 
10, 11, 12 and 14 will be removed from 
clause (2) of the lower Court’s decree and 
inserted in clause (l), that is to say, that the 
plaintiff will not be required to pay the 
amount due to these creditors under their 
decrees • as a oonditiou to obtaining fore* 
closure but they will be allowed a right of 
redemption. The date on or before whish 
these defendants will be permitted to pay 
the amount due to the defendants will be 
31st July. The plaintiff will get hie sosts of 
this appeal against those defendants against 
whom he has been susoessful to the extent 
to wbish he has succeeded, These respondents 
who have successfully aontested the appeal 
will be entitled to their costs against the 
appellant. The plaintiff will alio get hia 
posts in the Court below against those 
defendants against whom his appeal has 
fgfieeded • in accordance with the state* 


ment of costs shown in the desree of the 
Court below. As between the plaintiff and 
the remaining defendants the lower 
Court's order as to sosts will stand 
good. 


z. K. 


Appeals Not. 1, 2, 14 dismissed, 
Appeal No, 7 partly allowed, 
Appeal No. 13 allowed. 


ALLAHABAD HIGH COURT. ' 
Civil Revision No. 132 or 1921. 

, March 1, 1922. 

Pretent Mr. Justice Syvea. 

JIWAN MAL and otbibi— ArFLlOANTS 

reriu* 

JAGE9HAR KASONDHAN-Oppositi 

' Pcbit. 

Instalment bond—Entirc amount payable on default 
—Limitation, operation of, . 

Iu a suit upon a monov»bond which provides for re- 
payment by instalments and whioh oontains a condition 
that on failure to pay . any one instalment the 
creditor would bo entitled to rocovor the whole 
amount at once, the point to consider is, whether 
the oreditor had an option to ' waive his right to 
bring a suit at once on the happening. of the 
default, and whether, as a matter of faot, he did 
exercise this right of waiverj in eaoh case the 
Question is one of faot. [p. 666, ool. >.] 

In the absenoe of anything to show such option 
and exercise of waiver limitation begins to run 
from the time when the Erst default in the pay. 
ment of instalments ismado. [p. 66*, cols. 1 & g J 

Baba Ram r. Jodha Singh, 18 Ind. Cas. 690j 11 
A. L. J. and Amolai Chan d v. Baij Nath, 20 Ind, 
Cm. G33>-35 A. 465j H A,L. J« 664, followed. 
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Civil revision against an order of the Judge 
of tbeCoort of Small Causes at Gorakhpur, 
dated the i9th June 1921. 

Mr. i$. P . Sinha, for the Applicants. 

Mr. ti. L. Agartcola, for the Opposite Party. 

JUDGMENT.—This application in civil 
revision raises a somewhat difficult point. 
The defendant executed a registered bond 
on the 8th of July 1911 for Ra 250. It was 
reoited in the bond that on making up 
accounts this sum was due to the predecessor* 
in-title of the plaintiffs by the defendant and 
that he was unable to pay the money at 
once, it was agreed between the parties that 
he would pay it by twelve six monthly in¬ 
stalments. bo long as the instalments were 
paid no interest was chargeable. But it 
was covenanted that if the instalments 
were not paid the failure of one instalment 
would entitle Bam Deo Marwari to recover 
the whole amount due at once together 
with interest Bs. 12 per cent, per annum. 
The suit was hied in the Court of Small 
Causes on the 26th of May 1921. The bond 
was a registered one and, therefore, was 
governed by the rule of six years’ limitation. 
The plaintiff claimed that his cause of 
action arose on the 7th of May 1917, the 
day on which the last instalmjnt was due. 
The defendant admitted execution and con¬ 
sideration, but pleaded that the suit was 
barred by limitation. The Court below 
has found that not a single instalment had 
been paid and held that the suit was time- 
barred. This i 9 the question which is raised 
before me. A number of rulings have been 
cited but I do not think there is really any 
conflict between the various decisions of this 
Court. In all of them it has been held that 
the point to consider in eaoh ease if, whether 
the plaintiff had an option to waive his 
right to bring a suit at once on the happen¬ 
ing of the default and whether, as a matter 
of fact, he did exercise this right of waiver; 
so it comes, after all, to a question of fact 
in each case. It is pointed out that a test 
of waiver or not may be found (PJ prayer in 
each suit—did the plaintiff claim the whole 
amount, if so, was there no waiver, or only 
the amount due on unpaid instalments not 
timo-barredP In this ease it is argued that the 
plaintiff clearly did waive bis right to 
bring bis suit on the failure of tho liruj 
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default. This argument is based on the 
paragraph in the plaint in which the plaintiff 
states that as the defendant is a poor man 
he is suing only for the principal amount 
and not for the interest agreed cn. Under 
the terms of the bond interest would only 
be payable if default had been made. If the 
plaintiff waived his rights, no question of 
interest would arise. Apart from this state¬ 
ment in the plaint and the fact that the 
suit was not brought till a long time after¬ 
wards, there is no evidence pointing to any 
waiver. The etatement in the plaint that 
the plaintiff does not ask for interest far 
from being evidence of waiver may be ex¬ 
plained by the opening words of the para¬ 
graph that the reason for doing so is because 
the defendant is a poor man and, therefore, 
presumably would not be in a position to pay. 
Oo the one side, we have the cases snob as 
Babu Bam i.Joika Singh (1) and Amolak 
Ohand v. Baij Nath (2) and on the other side 
Mohan Lai v. Tiki Bam (3) and A udhia v. 
Kunjal (a). It Beems to me that this case 
falls within the flrat class and in that 
view the decision of the Court below 
was right. I reject the application with 
costs. 

K. H. 


Application rt’ected, 


(1) 18 Ind. Cas. 690; 11 A. L. J. 89. 

(2) 20 Ind. Cas. 933; 35 A. 455; 11 A. L. J. 66 1. 

(3) 47 Ind. Cas 9 6; 16 A. L. J. 929; 41 A. IOC 

(4) 30 A. 123] 5 A. L. J. 72; A W. N. (19081 36. 
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. SIND JUDICIAL COMMISSIONER'S 

COURT. 

Criminal RgpORr No, 99 of 1919 
September IS, 1919. 

Present Mr, Kemp, A. J. 0., and 
Mr. Raymond, A. J. 0. 
EMPEROR—Prosecutor 
versus 

f MENGHRAJ DEVIDAS-Accused. 

Criminal Procedure Code (Act I’ o/189SJ, 54. J4i* 
237 , 403 ) 438 , 637— SuUancc—Order under $1 141— 
Accused thallaned under J 291, Penal Code — Case 
withdrawn — Withdrawal , effect of—Accused sub>e* 
quently proceeded against under s$. 18*, 2 JO, Penal 
Code— Proceedings, validity oj — ll Comfctent to try” in 
s. 403 (4), meaning of—'Competent jurisdiction" in s. 
637, meaning oj — S. 637, scope of—Revision—Report 
by Sessions Judge~High Court ) power of, 

A District Magistrate issued an order to the, 
public under section 144 of the Criminal Procedure 
Code f6r prevention of a public nuisance io a certain 
locality within hia jurisdiction. The order had not 
the desired effect, as the ncupanco wa9 repeated, 
with the result that the Polico challaaed the accused 
and others before the* City Magistrate, for an 
offence under section 291 'of the Penal Code. Tbo 
case was not proceeded with, but after three or four 
adjournments, the Public Prosecutor,, under in. 
struct\ona from the District Magistrate, withdrew 
it under section. 494 of the Criminal Procedoro Code, 
and, armed with a fresh sanction from him, filed a 
freah complaint on the same facts before another 
Magistrate under sections 188 and 290 of tho Penal 
Code: 

Held t that as tho withdrawal of the oharge under 
section 291 of the Penal Code amounted to an 
acquittal under soction 494 (6) of tho Criminal 
Prooodure Code, that acquittal operated as a bar 
under seotion 403 (1) of the Criminal Procedure’ 
Code to subsequent proceedings under sections 188 
and 290 of the Penal Code, as in the trial under 
section 291 of tho latter Code, the accused could 
have been convicted under soction 188 thereof, 
though not under section 291, and that, therefore, 
he could not bo tried again on the samo facts for ' 
any other offence of whiob he might have been 
convicted under section 237 of tho Criminal Pro. 
cedore Code though not charged with it. 

The expression “competent to try’* in clause (4) 
of section 403 of the Criminal Procedure Codo 
refers to the character and status of tho Tribunal 
when it rofers to tho competency to try the offenco. 
Lp. 660, col. l.J 

The term “competent jurisdiction" In section 637 
of the Criminal Procedure Code refers to tho 
character and tho status of the Court which has 
deoidod the case. [p. 6t0, col. 2.] 

The restriction imposed by seotion 637 of the 
Criminal Procedure Codo, not to rovers© or altor a 
iinamg or order or sentence on tho ground of any 
absence of aanotion unlosa it has occasioned a failure 
of justice, clearly indicates that a Court may bo 
pf oompetent jurisdiction to try a case in the - 
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absence of sanction; and, therefore, a sanction is not 
a condition of the competency of tbo Tribunal, but 
only a condition precedent for the institution ot 
proceedings before a Tribunal, [p. 660, col. 2.J . 

Section 637 only cures tho want of sanction in 
those cases which are covered by section J95 of the 
Criminal Procedoro Code : the absenco of sanction 
required by any other provision of the law cannot be 
remedied, (p. 661, col. 2.] 

Although in a report to the High Coort under 
section 43S, Criminal Procedure Code, a Sessions 
Judgo docs not recommend that tho proceedings 
sgaiust tbo accused be quashed, yet, as a consequence 
of the report, the facts of tho case aro brought to 
the knowledge of the High Court, that Court has 
jurisdiction under section 439 to stop further 
proceedings, if it is satisfied that they are barred, 
[p. 63?, col. 1.] 

Report under seotion 433, Criminal Pro* 
OBdure Code, by the Session* Judge, Sokkur. 

Mr. T. G. Elphinslon, Pabli# Proseoator 
fer 8iDd, for the Crown. 

Mr. F, J. dt Verleuil, (or the Aooased. 

JUDGMENT.—Oj the 11th Jaunary 1919 
the Sab Divisional Magistrate, Shikarpur, 
issued au order to the publit forbidding 
persons from ooDgregatiug in sertain streets 
in Shikarpur for the purpose of buying and 
selling Russian Notes and thereby sansing 
an obstruatioD.. The acansed was alleged 
to have dieobsyed this* order and was io 
aonsequecae ahallaned before the City 
Magistrate on 23rd. January 1919 under 
seotion 291 Indian Penal Code; As it was 
obvious that in order to aniseed on a oharge 
under seotion 251 it was neoessary to prove a 
rfpeaiGo order to the person obarged, the Poblie 
Proseantor after three or four hearings applied 
for and obtained permission under seotion 494, 
Criminal Procedure Code to withdraw the aase. 

By virtue of seotion 491, Criminal Pro. 
aedure Code suth an order amounted • to an 
aaquittal. 

Subsequently, fresh proasedings under 
stations 188 and 290, Indian Penal Code, 
were instituted against the astused before 
the Court of the ‘A’ Bsnoh of Magistrates 
who ordered proaess to issue, ' 

Apparently, the reason why these preieed* 
ings were not instituted before the Oily Magis* 
trate was that be was engaged in the'trial 
of another sate and the Diatriai Magistrate 
direoted the trial to ba before the Beneh 
Magistrates. 

The aasnsed then applied to the Dia 
tri*r Magistrate for tranefer of the aas 
whiah was refoaod. He then madf ^ 
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application to the learned Sessions Judge, 
Snkkur, praying that the order of the ' A ’ 
Benob of Magistrates direating process to 
i86ne and the summary trial of the case 
be quashed. He alleged various grounds 
in hisappliaatioo, vie., that one of the Magis¬ 
trates on the Beneh was his rival in business 
and two of them were dealers in Russain 
Notes, that one of the Benob would be aalled 
as a witness, that the mukhfyarkar was a 
Hyderabadi Amil like the Inspector of 
Poliae in abarge of tbe proaeedinge, and 
that the applicant bad made aharges of 
bribery and aorrnption against tbe Inspeetor 
whiah required an investigation wbiah ronld 
not be held in a ease tried snmmarily. He 
alio contended that be bad been aaquitted 
□nder seation 2 j 1, Indian Penal Oode, and 
•oold not, therefore, be tried again under 
Bastions IBS and Indian Penal Oode. 
Tbe learned Sessions Judge has submitted 
the proaeedings to this Court with a recom¬ 
mendation that tbe oase should be transfer¬ 
red to a stipendiary Magistrate to try in 
a regular manner. He does this appar¬ 
ently nnder section 438, Criminal Proaedore 
Oode. 

The Public Prosecutor for Sind informs ns 
that the District Magistrate strongly opposes 
the transfer. 

I consider it regrettable that there should 
be this divergenoc of opinion between tbe 
learned Sessions Judge and the District Ma¬ 
gistrate whose duty it is, in tbe best interests 
of the district, to work in harmony. Never¬ 
theless, the Sessions Judge is empowered 
nnder seotion 4'8, Criminal Procedure Oode, 
to report tbe case to us as he has done. 

Thero appears to be no substance in tbe 
grounds set forth for a transfer. The Inspector 
of Polioe has been re-placed by another 
and there is now another mukhtyarkar 
attached to the 'A’ Bench of Magistrates. 
The Magistrate whom the accused pro¬ 
poses to call 88 witness need not sit 
on tbe Bench, which can form a quorum 
without him. The case is a simple one 
and oan be tried summarily and any 
allegations against the Inspector of Police 
•an be made the subjeot of a separate 
investigation or charge against him. More¬ 
over, only one of tbe Magistrates is a dealer 
in Russain Notes. 

The moro important question remains, whe- 
tbot tbe acquittal under section Indian 


Penal Oodo, operates as a bar under 
seotion 403, Criminal Procedure Oode, to 
subsequent proceedings under sections 188 
and 290, Indian Penal Code. We can 
take notice of this objection of our own 
motion. The proseoution say that seotion 
188, Indian Penal Oode, requires sanotion 
and that the City Magistrate could not have 
tried a charge under that seotion as no sanc¬ 
tion bad been obtained, In my opinion, this 
is a fallacy. If sanotion bad been ob¬ 
tained, tbe oharge under seotion 188 
could have been tried by the Oity 
Magistrate. It does not rest with the prose¬ 
oution to say whether a Court shall have 
jurisdiction or not. I do not agree with 
tbe observations of the learned Judges in 
Jivram Dankarji v. E nperor (1) to tbe effect 
that a Court, which is otherwise competent 
to try the oa6e, ie not a Court of competent 
jurisdiction merely beoause sanction has 
not been obtained. Seotion 537, Criminal 
Procedure Oode, lays down epeci6cally that 
no Snding passed by a Court of competent 
jurisdiction shall be reversed or altered 
on the ground of any want of, or irregu¬ 
larity io, any sanction required by section 
195, Criminal Procedure Oode. It is dear 
from the wording of the section that tbe 
jurisdiction of the Court is not dependent 
on the sanotion. It is olear that the City 
Magistrate’s Court is a Court of competent 
jurisdiction -to try an offence under seotion 
If8, Indian Penal Oode, although, no 
doubt, the Oity Magistrate would not take 
cognizance of the offence until sanction had 
been obtained. Nevertheless, the City Mag.s- 
trate's Court was a Court competent 
to try,” with tbe sanction, the offence under 
section 183, within the meaning of section 
403, Criminal Prooedure Code. 

This is quite independent of the question 
whether sanction oan bs obtained at any 
time during tbe trial. Oa that point I express 


opinion. , , , „ oil. 

*ow what were tbe facts here f The 

ae.ution charged the accused nnder section 
l, Indian Penal Oode, alleging that be 
| bean enjoined by the order of be 
o Divisional Magistrate, Sbikarpar, on t 
u 1919. avainst committing » 


(D3Lind.Cai.30li 40 B. 97, 17 Bom. L* R 9Sl\ 
19 Cr. L. J. 701, 
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nuisance and that he had repeated the 
nuisance. Clearly, the charge could not 
stand beianse a conviction under seation 
291 requires proof of a speaifia order 
addressed to the person charged. Aa a 
matter of faat, on the faats alleged by 
the prosecution, the charges ehonld have 
been nnder sections 188 and 290, Indian 
Penal Code. The aharge nnder seation 1S8 
•an be aaetained on a general order. The 
•ase, therefore, alearly falls under seation 
237 (l) of Criminal Proaednre Code, as 
the faats were aertain bat the wrong 
•barge was based on them. At the trial 
before City Magistrate the accused might 
have been convicted on the faats on charges 
nnder sections 188 and 290, Indian Penal 
Code. He cannot now, by virtue of section 
403 (1), be subsequently tried on those 
•barges. 

It is to be noted that in Jicram Lankarjiv . 
Emperor (1) tha user of the forged document 
which was the subject-matter of the subse* 
qnent aharge occurred after the aacnsed 
had already been charged for abetment of 
forgery. 

Moreover, in that ease it was held that the 
offences fell nnder seation 235 (1), Criminal 
Procedure Code and, therefore, section 403 
(3) of that Code applied. 

I. am, therefore, of opinion that the pro* 
•eedings before the ‘A’ Bench of Magistrates 
. should be quashed. 

BiYMOKD, A. J. 0.—This is a report by 
the Sessions Judge, Sukkur, under section 
438, Criminal Procedure Code, for the transfer 
of a 'case nnder Bastions 188 and 290, Indian 
Penal Code, pending before the *A’ Bench of 
Magistrates to a stipendiary Magistrate in 
the Sukkur District on certain grounds 
mentioned in the report. The concluding 
part of the Sessions Judge’s report is ac 
.follows: "I submit the case to the Court of 
the Judicial Commissioner with the finding 
that though proceedings should not be 
quashed on the ground of 'autrtfoii acquit ,’ 
a ease has been made oat for hearing this 
case in a regular manner, and in view of 
the grave charges against Senior Police 
Officers and others it would be desirable 
■ that the case should be tried by a sti* 
. pendiary Magistrate”. On ascertaining the 
facts of the case, it appears that there 
were good grounds for the consideration 
ef the question whether the present oom* 


plaint against the accused under seationc 
188 and 290, Indian Penal Code, was not 
barred under section 403, Criminal Procedure 
Code, by a withdrawal of the previous 
proceedings against him under section 291, 
Indian Penal Code, and the Public Pro* 
seautor and the Counsel for the accused 
were called upon to argue this point. The 
faats of the case which have been elicited 
from Counsel on either side may be stated 
as follows: The District Magistrate, Sukkur, 
passed an order under section 144, Criminal 
Procedure Code, for the prevention of ft 
public nuisanae committed by dealers in 
Russian Notes in a certain locality within 
his jurisdiction. Apparently, the order had 
not the desired effect, as the nuisance was 
repeated, with the result that the Polico 
•hallaned the accused and others before the 
City Magistrate, Sukkur, for an offence 
under section 291, Indian Penal Code, The 
•ase was not proceeded with, but after three 
or four adjournments the Public Prosecutor of 
Sukkur, under instructions from District 
Magistrate, withdrew it under section 494, 
Criminal Procedure Code, and, armed with 
a sanction from him, filed a fresh com* 
plaint on the same facts before the 'A” Bench 
of Magistrates under sections 188 and 280, 
Indian Penal Code. After this complaint wa9 
filed, the accused applied to the Sessions 
Judge that the order of the Bench directing 
process to issue, and that the case be tried 
summarily, be quashed and that a recom¬ 
mendation to that effect be made to this 
Court. Id this application the accused 
stated that, as he had been acquitted of 
an offenoe under section 291, Indian Penal 
Code, be could not be tried again on the 
same facts in respect of offences unde* 
sections 290 and 188, Indian Penal Code. 
We are informed that, contemporaneously 
with the application to the Sessions Jndge, 
an application was made by the accused 
to the District Magistrate for a transfer of 
this case, but that the latter application 
was withdrawn probably ou the ground 
of its being nnnesessary, owing to the present 
report. 

Now, though the Sessiooc Jadgohas not 
asked us to quash the proceedings against 
the accused, yet, as the consequence of 
his report, the facts of the case are brought 
to our knowledge, we have jurisdUtiiq 
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nnder section 439, Criminal Frooedure 
Code, to stop farther proceedings if we are 
satisfied that they are barred. The Srst 
proaeediDg against the accused under section 
291, Indian Penal Code, was based on aD 
infringement of the order passed by the 
District Magistrate under section 144, 
Criminal Procedure Code. The withdrawal 
of these proceedings by the Publio Pro¬ 
secutor under section 494, Criminal Procedure 
Code, amounted to an acquittal of the 
accused under danse (6) of the seotioD, as the 
offense under seotion 291 being a summons* 
case, no charge against the accused was 
neoessary. 

The Public Prosecutor has argued that the 
Magistrate before whom the proceedings nnder 
seotion 291, lrdian Penal Code, were pending 
and wbo acquitted the accused was not com¬ 
petent to try the accused for the offence under 
section 188, within the meaning of clause 
(4) to section 493, Criminal Procedure Code, 
as no sanction for the prosecution of the 
accused had baen obtained, and his second 
argument is, that the facts involved in the 
consideration of the question whether the 
accused is guilty of an offence under section 
291 are different to those under seotion 
188, inasmuch as under the former section 
it is essential to a successful prosecution, 
to show that theaocused had been personally 
enjoined not to continue or repeat the 
nuisance, whereas under the latter, a 
proclamation to the public or a portion of 
the public is sufficient. According to his 
argument, therefore, the offence under section 
291 was distinct from that nnder section 
188, and, consequently, the acquittal under 
the former was no bar to the trial of the 
accused under the latter, under clause (2) to 
section 403. 

With regard to the first argument that 
the Oity Magistrate was not competent to 
try the accused for an offence under section 
188 in the absence of the sanction, it is 
important to consider what the words com¬ 
petent to try " really connote, In Oanapathi 
Bhatta v. Emperor (2) it was held that 
the clause (4) to section 403 refers to the 
character and status of the Tribunal when 
it refers to the competency to try the 


offence. In my opinion, this correctly des¬ 
cribes the meaning to be attached to the 
words " competent to try” and Illustrations 
(f) and ( g) to the section do also bear 
out this interpretation. In the same Mad¬ 
ras ease it was held that sanction under 
section 195 was only a condition precedent 
for institution of proceedings before a Tri¬ 
bunal, so that it is not a condition of the 
competency of the Tribunal. In connection 
with this point it would be useful to refer 
to section 537, Criminal Procedure Code. 
This section provides that, subject to the 
provisions hereinbefore contained, no finding, 
sentence or order passed by a Court of a 
competent jurisdiction shall be reversed or 
altered cn account of the want of or any 
irregularity in any sanction required by 
seotion 195, Criminal Procedure Code, 
The words "competent jurisdiction” do, 
in my opinion, refer to the character and 
status of the Court which has decided the 
case. The restriction imposed by section 
537, not to reverse or alter a finding or 
order or sentence on the ground of any 
absence of sanction unless it has occasioned 
a failure of justice, clearly indicates that 
a Court may be of competent jurisdic¬ 
tion to try a case in the absence of 
any sanction. And, therefore, a sanction 
is not a condition of the competency of the 
Tribunal, bat only a condition precedent 
for the institution of proceedings before a 
Tribunal. The case Oanapathi Bhatta v. 
Emperor (2) was on the facts similar to the 
present case. Sanction was obtained by the 
complainant to prosecute the accused for 
an offence under eection 2ll, Indian Penal 
Code, he was convicted but the conviction 
was quashed by the High Court in revi¬ 
sion on the ground that no offence was 
committed under eection 211, Indian Penal 
Code, but under seotion 182, for which no 
sanction had been granted. Complainant 
thereupon obtained sanction to prosecute 
the accused under seotion 182. It was 
held that the prosecution was barred by 
section 403, clause (1) and that section 403, 
danse (4), was not applicable to the case, 
The Publio Prosecutor relied upon Jivram 
Dankarii v. Emperor (1). In one important 
point thiB case is distinguishable, as at the 
time when the accused was on his trial 


(2) 19 Ind. Can. 310; 30 M. 303; 24 M. L. J, 463/ 



INDIA* OASES. 


661 


*•!. LXYI] 


IUPIK0B V. MlHSHBiJ D1VIDA8. 

P 

hnder sections 46? and 109, Indian Penal 
Code, there were no materials before the 
Ooort with respect to the offenie under 
section 471, Indian Penal Code, for wbish 
he was subsequently plaied on his trial and 
heme his previous asquittal was held to be 
no bar to the seaond trial. In this ease, 
it was the opinion of the Oourt that the 
Court whiah aaquittod the amused on a 
•barge of a abetment of forgery, was not 
aompstent to try the offense under section 
471 as at the time of the earlier trial no 
sanation for the proseaution under sestion 
472, had been given under sestion 195, 
Criminal Prosedure Code, and as the grant 
of suah a sanation was a condition prece¬ 
dent to the Court’s jurisdiction to try the 
offence UDder section 471, without the 
sanction the Court was incompetent to 
undertake the prosecution. With regard 
to the argument based on the section 537, 
Criminal Procedure Code, all that was said 
was that it would be relevant only if the 
proseaution under sestion 471 had resulted 
in a conviction. No doubt, it would be 
relevant only under those circumstances, 
hut why has provision bean made by sec¬ 
tion 5't< for caring the want of sanction 
if an accused is tried by a Court of com- 
pelent jurisdiction P If the want of a 
sanction has not led to any failure of jus- 
tics, the conviction of a parson by a Court 
of competent jurisdiction ir to be upheld. 
Had it been an absolute bar, I fail to see 
how it could be condoned by sestion 537, 
Criminal Procedure Code. It is also signi- 
Scant to remember that sestion 517, Orimi- 
nal Procedure Code, only cures the want 
of sanction in those oases which are covered 
by section 195, Criminal Procedure Code. 

Mr. Blphinston also relied upon Em¬ 
peror v. Jiwan (3), that a Oourt is not a 
Court of competent jurisdiction unless a sans- 
lion has bean obtained in those eases where 
sanction is required. It i 8 ft decision of a 
aingle Judge and I find on the perusal of 
the judgment that no reference is made to 
Jection 537, Criminal Prosedure Code clause 
w » 1 “ a8t respectfully state that I am not 

JEIS"! *?. lodgment with 

regard to its interpretation of the words 

Orim?nal Dt p° *7” M n M ? d in fl0,tion 403 . 
Criminal Proeednre Code. In the same 


Wtl/n ^ 20S * 87 A* l0 7i 18 4L.J.4, 
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volume, at page 110 [Qur Ba\th 8tngh 
v. Sathi Bam (4l] there ie a case where 
a Sessions Court bad set aside a conviction 
noder section 182, Indian Penal Code, on 
the cole ground that the offence, if any, 
which the appellants had committed was 
one under section 211, Indian Penal Code, 
and that no sanction for prosecution under 
that section had been obtained. A Division 
Bauch in setting aside the order remarked 
as follows :—"We are both of opinion that 
the Sessions Judge was not justified in 
ignoring the provisions of sestion 537, 
claase ( b ), Criminal Prosedure Code. There 
had been a conviction by a Court of com¬ 
petent jurisdiction, and if there was any 
question as to sanction, the provisions of 
section 537 conld have mat the case.” The 
words' Court of competent jorisdiition” have 
undoubtedly been used in the same meaning 
as in Oanapathi Bhatta v, Emperor (2), as con¬ 
noting the character and statns of the trying 
Oonrt, and, therefore, notwithstanding the 
absence of sanction, tbe Oonrt was a Coart 
"competent to try” within the meaning of 
section 493, danse (4), Criminal Prosedure 
Code. I may also refer to King-Emneror v. 
Kriihna Aggar (5', where sestion 403, olanse 
(4\ ia discussed and the words “com¬ 
petent to try” explained. The prosecution 
also relied on Tikiram Sakharam v. Emperor 
(6), in support! of their contention, but 
I do not think this case applicable. At 
tbs first trial the assnsed conld not ba con¬ 
victed under section 498, Indian Penal Code, 
as there was do complaint by the husband. 
There is no similar provision in eeetion 537, 
Criminal Proisdnre Code, with regard to 
ssc'ion 199, Criminal Procedure Code, at 
there is in regard to section 195, Criminal 
Procedure Code. It must be remembered 
that it ie the want of sanction required by 
section 195 alone which is eatable by sectiob 
537 and that the absence of the sanition re¬ 
quired by any other provision of law can not ba 
remedied, nor by any other express enactment 
for initiation of proceedings. I am, there- 
fore, of opinion that the City Magistrate in 
the present case was a Court “competent to' 
try ’ the offences under sections 188 and 290, 


(4) 87 lad. Cas. 223, 87 A. 110, 18 A. L. J. 63, 16 
ur. L. J. 159. 

(6) 24 M. 641; 2 Weir 458, 
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Indian Penal Code, with which the accused 
was subsequently charged. 

With regard to the second argument 
advanced on behalf of the CrowD, it is 
essential to remember that when the as- 
sused was eballaned under sestion 291, Indian 
Penal Code, it was in respeatof the infringe¬ 
ment of the order promulgated by the Dis- 
trist Magistrate under seation Hi, Criminal 
Prosedure Code. The prosecution under soc- 
tion 291 was olearly unsupportable in view of 
the admitted fast that the aooused had not 
been enjoined by any spesiGa order to diaeon, 
tinue or not to repeat the nuisanoe. The main 
point, however, in issue before the trying 
Court would have been, whether there was 
any infringement of the order under seation 
144; and if this was held proved, the asoosed 
aould have been souviated under seation 188 
though not under seation 291 Therefore, 
in terras of seotion 403, alause (l), the aeaused 
cannot be tried again on the same faats for 
any other offense of wbiah he might have 
been convicted under sestion 237, Criminal 
Prosedure Code, though not charged with it. 
The evidence that would have been led 
before the Magistrate to prove the offense 
under sestion 168 would have been the same, 
and sestion 403, alause (l), dearly contem¬ 
plates a 8883 of this description. 

I would, therefore, quash the proceedings 
against the aocused pendiog before the 'A' 
Bench of Magistrates under sections 186 and 
290, Indian Penal Code. In view of this 
order it is unnecessary to disease the merits 
of the transfer application. As it has been 
argued before ns, I shall content myself with 
saying that I am far from being aonvinced 
of the necessity of any transfer of the case. 
The divergence of opinion betwetn the 
District Magistrate and the Sessions Judge 
is a matter of regret, but I am not disposed to 
think it was neaessary for the Sessions Judge 
to report under section 433, Criminal Pro- 
cedure Code to the High Coort that the 
case should be transferred, the more so when 
he did not recommend the queasbing of pro- 
ceedings. If the aeaused was aouvineed, 
as is said, that his application for transfer 
would meet with no success before the 
District Magistrate, ho oould have easily 
applied to the High Court supporting bis 
application by an affidavit. By the prosont 
flircumlo atory method of applying for a 


transfer, he has certainly dispensed himself 
from the necessity of Glrag any affidavit. 

w. c. A. 

Proceedingt quathed. 


CALCUTTA HIGH COURT. 

FULL BENCH. 

Foul Bench Reference No. 1 of 1920 in 
Criminal Revision No. 767 of 1920. 

December 20, 1920. 

Present Sir Lancelot Sanderson, Kt., 

Chief Justice, Justice Sir John Woodroffe, 

Kt., Justice Sir Asutosh Mookerjee, Kt„ 
Mr. Justice Teuuon and Mr. Justice 
Richardson. 

KHBTRA MOHAN DAS— Petitioner 

verstii 

EMPEROR— Opposite Pjrtt. 

Criminal Procedure Code (Act V of 189^, ss. 195, 
537 —Sanction to prosecute not in force at date of trial 
—Conviction, legality of—Failure ol justice, absence 
of. 

Where a person is sentenced upon conviction 
for an offence mentioned in section 195 of 
the Criminal Procedure Code, the sentcnco is not 
liable to be reversed or altered on appeal, or 
revision, on the ground that the sanction required 
by that section was not in force at tlio time when 
the prosecution was instituted, unless it is estab¬ 
lished that this has in fact occasioned a failure of 
justice within the meaning of section 537 of the 
Criminal Procedure Code. [p. 604, col. 2.] 

FACTS appear from the following Order 
of Reference made by Sanderson, 0, J„ and 

Mookerjee, Jt— . 

"The facte material for the elucidation 

of the question of law raised before ui 
aro not in controversy and may be briefly 
s^ted. 

"On the 6th April 1919 the Muneif of 
Habiganj granted sanction under section 196 
of the Criminal Procedure Code to Abbas 
Ali, the complainant, to prosecute the 
petitioner, Khetra Mohnn Da?, for offences 
under sections 181 and 193 of the Indian 
Penal Code. The prosecution wae not 
instituted till the 2nd January 1920, that 
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is, after the expiry of the period of six 
months mentioned in section 195 (6) of 
the Criminal Proiedure Code. As no order 
had been obtained from this Coart to 
extend the time, the sanction mast be 
deemed to bare lapsed before that date. 
No objection, however, was taken on behalf 
of the aeeneed who pleaded guilty, was 
•onvieted under section 181 of the Indian 
Penal Code, and was aentenaed to ondergo 
rigorous imprieonment for three months 
and to pay a fine of Rs. 20, in default 
to undergo rigorous imprisonment for 
another month. An appeal was preferred 
to the Sessions Judge of Sylhet, who 
dismissed the appeal on the ground that 
the sentence awarded was neither illegal 
nor exoessive. On the application of the 
asansed, the present Rule was granted on 
the ground that the Court below bad no 
jurisdiction to take cognizance of the 
complaint, as the sanction wm not in foroe 
on the date of complaint. In support of 
the Rule, reliance has been placed upon 
the case of Raj Ohunder Maeumdar v. Qour 
Ohunder Motumdar (1), where it was held 
that the provisions of section 537 of the 
Criminal Procedure Code were not in¬ 
tended to override the provisions of sec¬ 
tion 195. In the case of Abdur Rahman, 
In the matter of (2) a doubt was expressed 
ae to the correctness of this view, and the 
contrary opinion was actually adopted in 
8under Daiadh v, Silal Idahto (3). The 
decision in Raj Ohunder Motumdar v. Qour 
Ohunder Mosumdar (I) has been dissented 
from in Madras '.Iimail Rowther v Shunmuga - 
velu Eadan (4) and Perumalla Nayudu 
v. Emperor (5)j and also in Allahabad 
[Afanpar Ram v. Behari (6), King Emperor 
V. Pancham (7)]. We accordingly refer 
the following question for decision by a 
Fall Bench 


(1) 22 0.176| 11 Ind. Deo. (if. s.) 119. 

(2) 27 0. 839, 4 0, W. N. 656, 14 lad. Dee. (x.e.) 
o49 (F. B.)# 

(3) 28 0. 217 at p. 220, 5 0. W. N. 291, 

(4) 29 M. 149; 8 Or. L. J. 410. 
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"Where a person has been 'sentenced 
upon a conviction for an offence mentioned 
in section 195 of the Criminal Procedure 
Code, is the sentence liable to bs reversed 
or altered on appeal or revision on the 
ground that the sanction required by 
section 195 was not in force at the time 
when the prosecution was instituted, unless 
it is established that this ha9 in fast 
occasioned a failure of justice within the 
meaning of section 537 of the Criminal Pro¬ 
cedure Code?" 

Babu Panchanan Qhoie, for the Petw 
tioner. 

I 

JUDGMENT. 

SiNDCBSOK, 0. J.—In this reference the 
material facts, which it i9 necessary for me 
to state for the purpose of my judgment, 
are set out at the beginning of the refer¬ 
ence, and they are follows. Oa the 8th 
April 1919 the Muneif of Habigunj granted 
sanction under section 195 of the Criminal 
Procedure Code to Abbas Ali, the complain- 
ant, to prosecute the petitioner, Khetra 
Mohan Das, for offecoss under sections 181 
a ad 193 of the Indian Penal Code. The 
proseoution was not instituted till the 2nd 
Jaunary 1920, that is, after the expiry of 
the period of six months mentioned in sestion 
195 (6) of the Criminal Prosedure Code. 
As uo order had bean obtained from thic 
Court to extend the time, the sanation 

must be deemed to have lapsed before that 

date. No objection, however, was taken on 
behalf of the accused who pleaded gnilty, 
and who was convicted under section 181 
of the Indian Penal Code, and was sentenc¬ 
ed to undergo rigorous imprisonment for 
three months and to pay a fine of Rs, 20 
in default io undergo rigorous imprisonment 
for another month. An appeal was prefer- 
red to the Sessions Judge of Sylhet, who 
dismissed the appeal on tba gronnd that 
the sentence awarded was neither Illegal 
nor exoessive. On the application of the 
accused, the present Rule was granted on 
the ground that the Court below had no 
jurisdiction to take ooguizancs of the com- 
plaint, as the sanction was not in force on the 
date of complaint. 

The Rule was granted on the authhrity of 
the case, Rai 0\under Af otundirv, Q)ur 
Ohwdit Motumiar (1), l n that ca 99 
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Sanction which bad been granted under 
eeation 195 of tbe Oode of Oriminal Proeedure 
was no longer in forse, as the limit of six 
months provided by that eestion had expired 
before the •ommsement of the propesution. 
The judgment of tbe learned Chief Justice 
and Mr. Jnstise Beverly, dealing with eestion 
537 of the Code, was as followe: "Mr, Leith has 
drawn our attention to the provisions of sec- 
tion 537 of the Oode but that eestion is ex¬ 
pressly made ‘eubjeet to the provisions 
•ontained,’ and we eannot, therefore, 
suppose that it was intended to override the 
provisions of eestion 195.” The learned Vakil, 
who has argued this ease on behalf of the 
assused, has asked us to interpret that 
judgment as applisable to the partisular 
fasts of the sase whish tbe learned Judges 
were sonsidering, and his argument has 
proseeded upon the basis that, although 
Beetion 537 (6) would apply to a sase 

where no sanstion had ever been granted, 
it would not apply to a sase where sanstion 
had been granted, but the sanstion had 
lapsed before the proseedings were com- 
mensed. In my opinion the words of the 
judgment, whish I have quoted, are wide 
enough to sover both eases, the ease where 
no sanstion has been granted and the ease 
where sanstion has been granted, and has 
lapsed before the proseeding9 began, and 
the question is whether we are prepared to 
follow that desision. It was pointed out in 
tbe referense that that desision has been 
questioned in a sonsidtrable number of oases 
both in tbe Madras High Court and the 
Allahabad High Court, and a sontrary 
opinion was adopted in one sage in this 
Court, Sunder Daiodh v. Sital liahio (3) 
where Mr. Justise Prinsep in delivering 
judgment said as follows: ‘ No doubt sans¬ 
tion to the prosesution should have been 
given before the Magistrate took sogni- 
eanse of that offense, but unless the wont 
of sush sanstion bap, in fast, oooasioned a 
failure of jnstise (sestion 537, Code of Crimi¬ 
nal Procedure), tbe oonviotion is not bad only 
on that assount." In one of the easrs 
wbioh was desided by tbe Madras High 
Court, Perumalla Nayudu v. Emperor (5), 
the learned Judges in delivering judgment 
said this: "The words ‘eubjeet to the 
provisions hereinbefore sontained,' whish 
ossor at the beginning of 6eation 537, 
eaDnct be sopstrned in euob a way as to 
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nullify the express provision of the latter 
part of the sestion, whish in slause (6) 
enasts that no sentense pasted by a Court 
of eompetent jurisdiction shall be reversed on 
appeal for want of any sanstion required 
by sestion 195." To this should be added 
unless Bush want has in fast ossasioned 
a failure of justise.” In my judgment, 
without expressing any opinion as to whe¬ 
ther the words subjest to the provisions 
hereinbefore sontained" refer to the provi¬ 
sions contained in any previous part of the 
Code or whether they refer only to tbe 
provisions sontained in Chapter XLV, they 
sannct be sonstrued in suah a manner as 
to nullify the express provisions of eestion 
537 (6). Consequently, in my judgment, 
sestion 537 (6) applies just as mush to a 
sase in wbioh sanstion has been granted 
under sestion 195 and the sanstion has 
lapsed owing to the period of six months 
having expired before the oommenaement 
of the proseedings, as it does to a sase in 
whish no sanstion has been granted at all. 
In my judgment, in this sase there was, on 
the date of the institution of tbe proseedings, 
a want of sanstion. Consequently, I answer 
tb9 question whish bas been referred to 
this Benah in this waj;wherea person has 
been 6entensed upon a sonvistion for an 
offense mentioned in eestion 195 of tbe 
Oriminal Prosednre Oode, tbe sentense is 
not liable to be reversed or altered on 
appeal, or revision, on tbe ground that tbe 
sanstion required by eestion 195 was not in 
forse at the time when the prosesution was 
instituted, unless it is established that this 
has in fast oasasioned a failure of justice 
within the meaning of eestion 537 of the 
Oriminal Proaedure Oode. My learned 
brother, Mr. Justise Woodroffe, drew my 
attention to tbe fast that my learned brother, 
Mr. Justise Mookerjee, and I did not express¬ 
ly 6nd that there was no failure of justise 
in this sase. In that view it ie desirable to 
point out that the assused person, when be 
was charged with the offense, pleaded guilty: 
and, in the explanation whish the learned 
Magistrate has submitted in answer to the 
Rule, he said this: “The assused sannot say 
that be has been unfairly affected in his 
defense on the merit?, sinse he pleaded guilty 
in unmistakable terms and prayed for mercy. 
Consequently, in my judgment, there has te?q 

do failure of ju6tite- 
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WOODBOYM, J.—My answer to the question 

referred to us is in the negative, and I hold 

Biss that there hae been no failure of 

*°Mooksbjsb, J.—I agree with the learned 
Chief Jnstise. 

Tbdsok, J.—I also agree with the learned 

Chief Justiee. . 

Riosabdsok, J.—I also argee with the 

learned Chief Justiee, 

w. o. i, 

Order accordingly. 


LOWER BURMA. CHIEF COURT. 
Obimimal Rbvisiok No. 179B or 1921. 
July 12, 1921. 

Present Mr. Justiee Maung Kin. 
NAN MA MYA— Accused 
venue 

EMPEROR-OpPOUTI PiBTY. 

Burma Etcite Act (7of 1917), s*. 12 io’, 30 fd) 
Ytatt balls, possession of -Offence. 


Yeast balls are not ezoisable artioles, but as they 
are materials for the manufacture of an excisable 
article, namely, liquor, the possession of them is 
prohibited by seotion 12 (c) of the Burma Exoise 
Act, and is mado punishable under section 30 Id) of 
that Aot, 

Reference made under eeetion 438, Criminal 
Proeedure Cede, by the Distriet Magiatrate, 
Thatpn, rcojmmending the tentenee of 
Township Magistrate, Pa-an, be set aside. 

JUDGMENT.—The question is, whether 
the possession of yeast trails is punishable 
under the present Exoise Aet. 

In Qufen-Smpreii v- Ngu Lu Chle (l), 
it wae held that yeast balls were not 
intoxicating drugs as defined in elanse (A) of 
Bastion 3 of the old Exoise Ast and that 
they were not spirit or fermented liquor 
either, 

Yeast balls are balls of fbw soaked in 
tye sap or juises of different plants, sash 
aa toddy-bee roots, kaing-graas roots, and: 
sosoaqnt rools, and a little ingar added 
and when they are mixed with rise water 
* 0 ) 18 . 1 . 11 . 8 . 571 . . . 
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or jaggery, after three days or so there 
results a ferment as yeaBt, whiah is need 
only for the manafaeturs of liquor and 

nothing else. . 

' Seotion 12 (c) of the present Exeise 
Aet says that no person shall use, keep 
ot have in hie possession any materials, 
or apparatus whatsoever for the purpose 
of maDufaeturing any exeiaable artieje. 

Yeast balls are materials for the purpose 
of roaoufaoturing liquor and liquor is an 
exsisable artiele. Possession of thefn 'is, 
therefore, prohibited by sestion 12 (c). 

The Distriet Magistrate in hie order of 
reference says he eonaiders that yeast balls 
do not eome within the definition of 
exsisable artiele and that, in view of the 
ease above sited, the eonvietion was wrong. 
Subsequently he wrote to say that his 
opinion was wrong and that be had over* 
looked seetion 12 (e) of the Exeise Aet. 

The law as regards yeast balls may be 
stated thns:—Yeast balls are not exsisable 
artioles hut as they are materials for 
the manufaetute of an exsisable artiele, 
namely, liquor, the possession of them is 
prohibited by seotion 12 (c) and made 
punishable nnder eeetion 30 (d) of the 
Aet. 

The eonvistion in this ease was nnder 
seetion 30 (a). It should have been nnder 
Beation 30 (d). 

The ease above sited is obsolete. Return 
the papers. 

w. c. A. 

Order accordingly. 


NAGPUR JUDICIAL COMMISSIONER’S 
1 COURT.. 

Oeimihal Appial No, 50 o» 1922. 

April 3,1922. 

Preiewb—Mr, Halifax, A. J. 0. 
JAIPAL KUNBI—Acotfiid— Appillakt 

twriui 

EMPEROR—Oppositi Party. • 

„ of ,860 >* «• 80, 93,100,300, 

80?, 804, 820—Lathi blow in a mek*— Natural and 
proiabk cirwjuww-fVac^ro of itaU-L0ommo» 
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intention—Guilt of all taking pad—Actual conn- 
qucncc* also probable and natural-Person retirin', 
jrom the a -ault after first blow—Intention— Guilt- 

Right of private defence—Defence of master _ A.-.-ault 

b’j Makar tenant on Rajput Zemindar—Assault hi 
folloxcers of Zemindars whether u »,i (r grave „J { 
•udder, provocation. 

Having regard to the great frequency with which 
a lain i, used in a melee, lights on the head even 
though not specially aimed at it, and the still higher 
percentage of cases in which a blow on the head 
with a lathi results in the death of the victim from 
a fractured skull, it would be contradictory to sav 
that a person taking part in an assault with laths 
does intend to break the victim’s arm or W but 
does not intend to break his skull, an injury which 
is undoubtedly sufficient in the ordinary course of 
nature to cause death, [p. 069. col. 1.] 

Every sane person of the age of discretion ia 
presumed to intend the natural and probable con¬ 
sequences of his own acts. [p. 669, col. 2.] 

In deciding what are the natural and probable con- 
sequences of an act, it must be presumed that every 
actual consequence is a natural and probable 
consequence unless and until the contrary is 
affirmatively shown, [p. 6o9, col 2 ] 

If a man strikes another with a light stick and then 
retires from the assault before the general assault 
begins and tbo lathis of others begin their work he 
can be said to have taken no part in the common 
intention of others, [p 6H9, col. 2 ] 

Under section 100 and section 96 of the Indian 
Penal Code an accused cannot be considered to 
have committed any offence, even in intentionally 
killing a person, while acting in his right of private 
defence if he has kept within the limits prescribed 
by section 99 of the Code, i. e., if tho assault could 
not be prevented by anything short of killing, 
[p. 670, col. ).] 

If some persons were acting in the exercise of 
their right to defend their master against what 
was certainly a murderous assault, and, with such 
care and attention as was humanly possible at the 
moment and in the oircumstances, believing that 
they could not protect their master from that 
assault otherwise than by striking the deceased 
with lathis, even at the imminent risk of hitting 
him and cracking his skull, their acts amply 
satisfy the conditions required to bring them 
within the terms of the second Exception to the 
detinition of murder in section 3C0 of tho Indian 
Penal Code, [p 670, col. 1.] 

An assault by a Mahar tenant on a Rajput 
Zemindar, even if it had not been likely to result in 
anything worse than grievous hurt, would undoubted¬ 
ly give very grave provocation to the Zemindar’s 
followers, quite sufficient to deprive ordinary men 
of their self-control and if they suddeuly and 
immediately assault the tenant it must be held that 
they acted while they were still under the full 
intluence of the passion engendered by the pro¬ 
vocation. [p. 070, cols. 1 & ?.] 

Appeal against the finding and sentenie 
of the Sefsions Judge, Bbandara, in Sessions 
Trial cf 1921, detidid on the 20th Deiem- 
her 1921, 
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« r ‘ o' n' Nivooi ' for the Appellant, 

Mr. S. R. Fandit, for the Crown 

Knnb DG | MENT T Tb0 appel,ani - 

are Mllpd three ° ther8 ' of who * two 
are •ailed Cbhatns and the other as a 

iame D «J*'T* j” tbree * eem to be of th « 

121 1 ' ha9 f be o D L ,0Dviated b * tbe Sec 
.lusJ ^ ? b&Ddarft 0f voluntarily 
•ansmg grievous hnrt with a dangerous 

r e ZV, Dd - ea,h ° f tbe f0DP ba9 b «” 

sentenced to rigorous imprisonment for five 
yaars. The employer of all four of them, 
Dilan Singh Chhatri, a Malgutar or llohati 
of some substance, wae fried along with 
them and acquitted. Jaipal Kunbi alone 
has appealed, It mast be remembered, in 
the first place, that the appellant was tbe 
Zemindar s Diwanji or manager in the 
village m Wuich the assault took pla.e, and 
not one.of hie Rajput body guard of .lab- 

m . 6 ? 0I \. * atbia k'• Also, he was not armed 
with a lathi", as they were ; if be bad a eti.k 
at all it was nothing more than what is 
ordinarily known as a walkiog.8tiok. 

(2) Mangia, whose deposition as recorded 
by the Committing Magistrate was read in 
evidence in the Sessions Court as he died in 
the interval between the enquiry and the 
trial, gave no description of the sticks be 
taw used by the accused, He mentioned 
the lathi sarried by Natdan Singh when be 
first saw him in the village and the lathi 
carried by deceased Mithia and, in saying 
where the various blows hit after giving 
other details of the assault, he said that 
Nandan SiDgh’e lakri struck Mithia on the 
hand. Beyond this be is not recorded as 
having mentioned sticks at all, though the 
blows of whiob he speaks must have been 
struck with sticks. Kodia (P. W. No. 1) 
says each of tbe three Rajputs had a lathi 
of a man’s height, bnt "Jaipal carried hie 
stick of Dhaman wood cubits in length". 
He also speaks of it later as a danda, 
Lakshia (P. W. No. 2) makes no difference 
between tbe four sticks,speakmg of all of them 
sb sticks or lathii. He was apparently not 
questioned about the matter, though for some 
reason he was asked to give a fairly exact , 
description of the length and thickness of 
the stick with which Mithia threatened the 
Zemindar. Bbikia (P. W. No. 3) says he • 
was at a distance of five or six bindhit", 
which wonld probably be something over a 
hundred yards; though his own estimate ia 
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ilxty only, and “saw that Mithia was being 

"beien with lathi, by the four ae.jieed 

Nandan SiDgb, Bhagwan Singh, Jaipal and 

Dashrath Singb.” 14 “ ale " .£? 

Jaipal had only an ordinary walking st.ek, 

vary little it at all over three feet in 

length.^hg e ^j d0D(|0 0 £ t £j 0 actual incidents 

of the assault ie to be found in the de¬ 
positions of the same four witnesses. With 
the greatest difficulty, I have deciphered 
the following passage from the record o 
Mangia’s deposition : Mokasbi stood aside . 
The four aieuaed who were there aseaaltea 
and the first blow was dealt by Dashrath 
Singh, then the new Sipahi (accused No. 3) 
dealt a blow, then Bbagwan Singh, then the 
Knnbi Diwanji (accused No. 5) dealt a blow. 
The blows hit on the shoulder-blade on 
the ribB and on the arms. Thei new 
bipahi’s lakadi hit on the hand of Mithia. 
Mithia fell down and the four accused went 
on dealing blows to him. Bhagwan Smgh 

and the Knnbi Diwanji each dealt one blow. 

Dashrath Singh and new Sipahi dealt two 
blows each". 1 do not guarantee the accuracy 
of this transcript but I believe it to be wbat 
the learned Magistiate meant to write. 

(4). Kodia (P. W. No. 1), after saying 
that Dilan 8ingh oalled upon Dashrath 
Singh and Bhagwan Singh to lay Mithia 
out (into tale ho), continued as follows: On 
this Dashrath Singh hit Mithya with a 
lathi which fell on the fingers of the left 
band of my father as he raised hie hand. 
Bhagwan tingh then ran and dealt a blow 
with a lathi on the left shoulder-blade of my 
father, Jaipal accused after this ran and 
dealt a blow with hie danda on the head of 
my father. My father on receiving this blow 
began to stretch out hie eyeB. Then 
Nandan Singh, accused, who was keeping me 
under restraint came up and dealt a blow 
on the upper part of the arm near the 
elbow of my father’s left arm. On receiv¬ 
ing this ctroke my father whirled round 
and fell down on the ground. My father 
fell flat on bis back. After he fell down 
all the four accused who had lathi, dealt 
one or two blows each at my father.” 
The words; “My father on receiving this 
blow began to stretch out his eyes” are 
probably a translation of an expression 
meaning that his eye halls protruded or, 
.|o use a common English phrase, his eyes 
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started out of his head. It is to be noted 
that this witness speaks of four blows 
struck before Mithia fell down, and one 
or two by each of the four assailants after 

he fell. 

(5) Lakshia (P. W. No.fc) gives the follow¬ 
ing description of the incident: “The fonr 
persons Dashrath Singh, Nandan Singh, 
Bhagwan Singh and Jaipal, commenced 
beating Mithia with lathi, whioh they had 
in their hands. As soon as Dashrath Singh 
received the blow he raised his lathi and 
gave a blow with it which fell on Mithia’s 
back. Mithia got down the embankment 
after his lathi fell on Dashrath Singh, 
Nandan Singh theD raised his lathi and 
gave a blow which fell on the hand of 
Mithia below the elbow. He again raised 
his lathi and dealt another blow which 
fell on Mithia’s head on the left side. 
Bhagwan Singh than ran and gave a blow 
which fell on Mitbia’s left hind fingers. 
Jaipal then raised his lathi and gave a 
blow with it on Mithia’s waist. Mithia 
did not fall down yet. Nandan Singh after 
this dealt a third blow on Mithia's rib 
whioh caused him to fall down. After 
Mithia fell down Nandan Singh gave two 
cncoecBive blows with his lathi." Bhikia (P, 
W. No. 3), as has already been observed, 
was at least eixly yards away, and he 
says: "I saw from the place where 1 
stood that Mithia was being beaten with 
lathi, by the fenr accused Nandan Singh, 
Bhagwan Siogb, Jaipal and Dashrath Singh, 

I cannot narrate the details as to the 
number of blows given by each of the 
four aciosed above-named and as to the 
places on Mithia’s body on whioh eash 
stroke fell. Bat I observed that after 
Mithia fell dowD, Dashrath Singh, acouaed 
gave two successive blows of his lathi. 
After Mithia fell down, no one except 
Dashrath Singh hit him.” 

(6) Now, it appears from the depositions 
of the Sub-Assistant Surgeon who examined 
Mithia on his admission to hospital on 
the same day, and of the Civil Surgeon 
who made a poit mortem examination of 
bis body when he died three days later 
that he was not strnsk more than three 
times on the back of the left hand, on 
the left forearm and on the left side o( 
the head. There may, of sonrsc, have been 
other blows wbiob left no mark bat they 
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tanst, for that reason, have been very 
light and could not have been etroek with 
a heavy lathi of the kind earned by 
the three Rajpnt accused, and alio there 
oannot have been more than one or two 
of them in an attaak of the kind deseribed 
by the witnesses. If there was any blow 
of this kind it mast have been dealt with 
the walking-etiek earned by the appellant, 
Jaipal, as nobody else in all the company 
had a stick of any sort. The Civil 
Sorgeon does not appear to have been 
asked if the extensive fracturing of the 
eknll could have been due to more than 
one blow, though here, again, I have to 
speak with oaution as an answer to such 
a question may appear in some of the 
more illegible parts of the record of his 
deposition. The nature of the fractures, 
however, are each as oould be caused by 
a sinlge blow, though it would have to 
be a very heavy one, But the deseription 
given by both medical witnesses of the 
single contusion on the left side of the 
head makes it practically certain that one 
blow ody wa9 struck. 

(7) It ie, in the next place, perfectly 
clear that Mithia was not struck after he 
fell. In describing the attack up to that 
point Mangia and Kodia both say he received 
one blow from each of the four accused who 
were convicted, though they differ entirely as 
to the order in which the accused struck 
and the parte of Mithia's body on which tteir 
blows fell. Lakshia makes it six blows, 
and differs further from both Mangia and 
Kodia in the order in which they were 
Btruok And the parts they bit. Bhikia also 
makes it at least four blows but does not 
give details. The four witnesses are then 
agreed that he was struck at least four 
times before he fell, and by each of the 
four accused, one witness only assigning 
two extra blows to Nandan Singh. This 
accounts completely for the three con¬ 
tusions found on his body and a possible 
fourth lighter blow whioh made no mark. 
Some at least, if not all, of the blows 
struck after Mithia fell would be certain 
to be severe enough to leave a bruise; but 
there is no sign of anything of the sort. 

It is also a priori improbable that, in a 
sudden attack made without any conscious 
desire to cause even grievous hurt, the 
escailaDts would pot be frightened into 
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That they did so here is farther dear from 
he contradictory and vague character of 
the evidence in regard to the blows struck 
after Mithia fell. Mangia, Kodia and Lak- 
shia tell us which of the accused struck 
each blow they saw before he fell aod the 
order in which they did so, and Kodia 
and Ukshia tell us exactly on what part 
of Mithia s body each of these blow* 
alighted. But in describing what happened 
after he fell Mangia says, in a general 
sort of way, that Dashrath Singh and 
Nandan Singh gave him two blows each 
aod Bhagwan Singh and Jaipal gave him 
one each, Kodia says, in a still more gene¬ 
ral manner, that all four gave him one or 
two each, Lakshia says that Nandan hingh 
alone hit him and he did ao tffiie, and 
Bhikia, who gives no details of the blows 
struck while be was standing, says that 
as he lay nobody hit him but Dashrath 
Singh and he did so twice. 

(8) The only possible finding on this 
evidence is, that after he fell nobody hit 
Mithia at all, and before he fell he wac 
struck three times with a lathi and 
possibly also received one or more blows 
with a lighter weapon. Now, I do not 
think the fact that the four eye'witnesses 
foolishly attempt to describe each blow, 
and naturally contradict each other, even 
suggests that there is any untruth in the 


statement of all of them that eaoh of the 
four aoiused did take part in the attack 
on Mithia and did bit him with his stick 
at least once. Not one of them has any 
motive for dragging in the name of any 
member of the party whom be did not see 
actually using bis &t!ek on Mithia. If there 
had been an attempt to do this, the second 
Diwanji Nandlal would have been impli* 


sated as well, and the omission of bis 
name is a very strong indication, indeed, 
that these witnesses are telling the truth 
when they say Jaipal also struck Mithia. 
It would, indeed, be the natural thing for 
him to do in the circumstances. I find, 
therefore, that one of the three blows of 
whioh the marks were observed when 
Mithia was taken to the hospital was 
struck by each of the three Rajput accused, 
Bhagwan Singh, Nandan Singh and Dk«b- 
rath bingh with his lathi, and that 

Jaipal Kuubi also etrusk him with bis 
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walking-stick in the aonrae of tbe same 
assault, but not bard enough to leave a mark 
on bie body- 

19) Ae to the offenae aonatitoted by tbe 
aate found proved, tbe learned Judge's 
decision seems to be as follows. It is net 
proved wbiab of tbe asaused struak tbe 
fatal blow on tbe head. Therefore, eaah 
of them must be treated as if he bad Dot 
struck that blow but had merely taken 
part in the assault. For eaah of them we 
have then to find what wa9 the intention 
sommon to him and tbe others, insluding 
that other who did strike the fatal blow. 
It aannot be said that any of them who 
did not hit Mitbia on tbe bead had any 
intention of killing him or any knowledge 
that one of tbe others would hit him on 
the head and kill him. But having regard 
to the nature of tbe weapons they used, 
we san reasonably infer that they 
all intended that grievous hurt should be 
sansed to him. They are all, therefore, 
guilty of voluntarily sausing grievous hurt 
with a dangerous weapon and punishable 
nnder section 326 of the Indian Penal 
Code. 

(10) The learned Judge tas mentioned 
the eases of Emperor v. Bhola Singh (l) and 
Ohandan Singh v. Emperor (j). If there 
are any applieable principles there laid down 
which are not in consonance with tbe two 
very simple and, so it seems to me, incontro¬ 
vertible principles enunciated by Ismay, J. 0., 
in Jhagru Qond v. Emperor (3), the learned 
Judge was bound to disregard them, as I am, 
And, having regard to the great frequency 
with which a lathi, used in a melee, lights 
on the head even though not specially aimed 
at it, and the still higher percentage of 
eases in which a blow on tbe head with a 
hthi results in tbe death of tbe viotim 
from a fractured skull, it teems to me contra¬ 
dictory to sey that a person takiog part 
in an assault with lathit does intend to 
break the victim’s arm or leg but does not 
intend to break his skull, an injury which 
is undoubtedly sufficient in the ordinary 
course of nature to saute death, 

K P “A* A. W. N. (1907) 61; 4 A. L. J. 207; 
o Lr. u, J, J30. 

Dr!L. f. m CM ‘ ^ ^ A ' ,03 ‘ 16 L ' J ’ 11:10 

(S) l N, £, B. 184) 2 Or. L. J. 740. 


(11) But these matters do not now 
require discussion. The two principles laid 
down in Jhagru Qond’t cate (3) are these. 

1. Every sans person of tbe age of 
discretion is presumed to intend the natural 
and probable consequences of his own 
aot 8, 

2. In deciding what are the natural and 
probable consequences of an act, we must 
presume that every actual consequence is a 
natural and probable consequence unless 
and until the contrary is sffi-mattvely 
shown. 

An actual consequence of tbe joint assault 
on Mitbia was that a blow from a lathi 
fell on bis head and broke his 6kull so 
that he died. That was, therefore, a natural 
and probable consequence of that joint 
altaik, for tbe oontrary has not been even 
suggested. Indeed, it eeems to me that the 
frequency of this result by itself provaa 
it to he the natural and probable con¬ 
sequence of belabouring a man with a lat\i 
anywhere above the waist so that there is 
imminent danger of a blow lighting on his 
head. We must presume, therefore, that 
every man who took part in that assault 
intended to cause the death of Mitbia, 
The offence each of them committed was 
then primarily murder. Jaipal has not 
been shown to have struck Mitbia with his 
lighter stick and then retired from the 
assault before tbe general assault began and 
the lathis ot tbe others were flying round his 
head and shoulders, which is the only air- 
cumstanse I can imagine that would prove 
him to have bad no part in the common 
intention of those others. 

(12) But one of the most important points 
in the whole case has been left entirely ont 
of consideration throughout, even in the 
argument of the appeal. That is the 
matter of the accused having acted in the 
exercise of the right of private defenoe* 
When Mitbia aimed a blow at Dilan Singh 
which the latter avoided, his followers must 
have felt certain that he would hit him 
again with it unless they prevented him 
which he undoubtedly would have done. 
Now, if we presume that the accused knew 
that a blow with one of their own lathit 
would in all probability cause grievous hurt, 
we must presume that they knew that 
Mithia’a lathi would have the same effect. 
Indeed, by applying the principles stated 
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in Jhagru Gond'i cue (3) it ha 9 already 
been shown that the death of the victim 
18 a natural and probable result of any- 
thing like a careless hammering with a 
lathl > and there is no indioation that Mithia 
was taking any partienlar oare to avoid 
Dilao Singh's head. If Mithia’s blow or 
any other blow that he was allowed to 
deliver had fallen on Dilao Singh’s head 
and killed him as Mithia himself was killed, 
Mithia would aertainly have been gailty 
of murder. The assault of Mithia on Dilan 
Singh was, therefore, suth an assault as might 
reasonably, and in fast probably, did, same 
an apprehension in himself and his followers 
that the death of Dilan Singh would be the 
consequence of it if it were not prevented. 

(13) In these circumstances, under seotion 
100 and seotion 96 of the Indian Penal Code 
the assused would have committed no offense 
in intentionally killing Mithia, if they had 
kept within the limits prescribed by section 
99 of that Code, that is to say, if the assault 
could not be prevented by anything short 
of killing Mithia. It is, however, clear that 
the assault could have been prevented by a 
blow or two which would have caused no 
more than simple hart, if not indeed by 
threatening the man with lathii without 
actually striking him. In killing him the 
accused undoubtedly used mnch more force 
than was necessary for the purpose of 
defending the person of their master. But 
they were acting in the exercise of their 
right to defend their master against what 
was certainly a murderous assault, and, with 
suoh care and attention as was hamanly 
possible at the moment and in the circum¬ 
stances, they did believe that they could 
not protect their master from that assault 
otherwise than by striking Mithia with 
their lathii, even at the imminent risk 
of hitting him on the head and cracking 
his skull. Their aots then amply satisfy the 
conditions required to bring them within the 
terms of the second Exception to the definition 
of murder in section 300 of the Indian Penal 
Code. 

(14) There is also another matter which 
undoubtedly takes the intentional killing of 
Mithia out of section 302 of the Indian Penal 
Code and makes the offence one punishable 
under seotion 304. The assault by the 
Mahar tenants on the Rajput Zemindar, 
ovon if it baa not boon likely to 
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result in anything worse than grievaas 
hurt, would undoubtedly giya very 
grave provocation to the Zsmiodar’s followers, 
quite sufficient to deprive ordinary men of 
their self-control. It was very sadden and 
the aeouaed acted immediately, while still 
under ths full inflaenoe of the pi 83 ion 
engendered by that provocation. 

(15) It appears,therefore, that the appellant, 
Jaipal, is guilty of the offenoe of culpable 
homicide not amounting to murder which is 
punishable under the first part of section 304 
of the Indian Penl Code. But the maximum 
sentenoss allowed by seetion 3J4 and 
section 326 are exactly the same, There 
is, therefore, no practical advantage in 
altering the oonviction of Jaipal. He is also 
undoubtedly the least guilty of the party and 
it would scaroely be fair to convict him of 
culpable homicide while the others remain 
oonvicted of what is in some respects a less 
serious offence. The sentence, however, 
requires examination. It is clear that 
Jaipal’s offence is scarcely to be compared at 
all to that of the three other assailants in 
regard to its gravity. Indeed, if it had 
appeared that the blow he struck with his 
walking-stick was the first of all, he would 
have been entitled to an acquittal under 
section 96 of the Indian Penal Code as ha 
sould not then have been said to have taken 
any part in the more serious assault with 
lathii, and a blow with a walking-stick not 
severe enough to oau^e a braise is certainly 
not by itself in excess of what is sufficient 
to prevent an attack of the kind Mithia was 
making on Dilan Singh, Bat Jaipal appears 
to have joined in after the other acoused had 
begun to use their lathii and is, for that 
reason only, guilty of the offence they commit¬ 
ted. I consider that a short term of rigorous 
imprisonment is ample punishment for him, 
and he has already been in jail for more 
than three months, in addition to having 
spent nearly two months in the lock-up.. In 
the case of Jaipal the finding is maintained 
and the sontenoe is reduced to one of rigorous 
imprisonment for the period during which 
he has already been in jail. 

(18) It appears to me necessary to men¬ 
tion the case of the first accused, Dilan 
Singh. He is ordinarily called Zemindar 
or Mokasi, a title implying a higher statue 
than that of aQ ordinary malgutar, and 
he is a Rajput. Walking in ono of his ovra 
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villages, followed by three armed *lab men 
of hi6 body-guard, be wae aasosted and 
filthily reviled by an aged mahar 
tenant, who aimed a blow at bim wilb a 
lalhi, wbioh would aertainly have been 
followed by others if the assailant had not 
been prevented. It seeme to me to show 
•omplete ignorante of the ordinary eooree 
of human eonduot and of human affairs 
to be able to believe, as the learned Judge 
Bays he does, that in these oirsumstansea 
Dilan Singh merely avoided the blow and 
Bed from the spot without saying anything 
to liis followers beyond possibly sailing 
their attention to the matter, not a9 one 
they should prevent or avenge but merely 
as one of interest. It is of eourse ton* 
tlusively proved that when the Mahar ten¬ 
ant attacked the Rajput Zemindar, the 
latter immediately tailed upon his followers 
to beat bim, that is to say, that be in- 
•ited them to tause simple hurt at least. 
That, however, is no offense atoording to 
sestion 96 of the Indian Penal Oode, by 
reason of hie haying atted in the exersise 
of the right stated in sestion 97 of the 
same Code. He was within the limits laid 
down in sestion 99 because it sannot even 
be suggested that he ordered bis followers 
to use more forse than was neeessary for 
Die purpose of defending him, whether the 
Bjstual words he used were that they were 
to beat Mithia or to “ lay him out ” or 
to ' settle him ” or to " straighten him 
out ” or to " see to him." The asqaittal of 
Dilan Singh is, therefore, eorrest, but for a 
reason whish was not in the mind of the 
learned Judge who asqoitted him. 

0- D, Order accordingly, 


ALLAHABAD HIGH COURT, 
Obimikal RsmiNot No. 171 of 1922, 
April 12,1922. 

Preterit: —Mr. Jnstise Lindsay. 
SARUP SONAR— Complainant 


(1)— -Discharge—Offence triable by Court of Session — 
Magistrate , whether can award compensation . 


Where after an inquiry in respect of an offence 
triable by a Court of Session, the accused is dis¬ 
charged the Magistrate is not empowered to awurd 
compensation to the accused. 

Criminal referense made by the Sassions 
Judge, Gorakhpur, dated the 24th Marsh 
1922. 


REFERRING ORDER,—This is an applica¬ 
tion to me to order further enquiry into the aase 
of sertain assnsed who have been disaharged 
by the learned JoiDt Magistrate of Gorakh¬ 
pur. The learned Magistrate has made 
a eareful enquiry and I see no reason 
why I should direst the matter to 
be taken up again. There is, however, one 
point whish I must deal with. The learned 
Magistrate has ordered, under sestion 250, 
that the somplainant should pay sompensation 
to the assnsed on ascount of having brought a 
frivolous and vexatious sharge. Now, under 
clause (1) of sestion i 50, the procedure of 
the sestion applies only to offenses triable by 
a Magistrate. In the present ease, however, 
it appears from the Magistrate’s order that 
the offense was triable as a dasoity by the 
Court of Session. I aesordingly hereby sail 
upon the Magistrate sonserned to explain 
why the order awarding sompensation should 
not be reported to the Hon’ble the High 
Court with a view to its being eat a *ide 
as iUegal, inasmush as the offense' to 
whish it related was not triable by a Magis¬ 
trate. I shall be obliged if the Magistrate 
will be good enough to let me have 
his explanation within ten days, j£ p0fl . 
Bible. 


-- — .cu me rerep. 

ring order of the learned Sessions Judge, 

The order of the Sub Divisional Magi* 
t£ Y a • I , earIy . one and must, 

therefore, be eet amde aa reiommended bj 
the Earned Sessions Jndge. I order a«sord< 


W. 0. A. 


Order accordingly, 


vmut 

RAM SUNDAR THAKURAIN and othiri 

—Aco&sid, 

Ordinal Procedure Geio (Act y 0 f 1809 ),», 250 
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SIND JUDICIAL COMMISSIONER'? 

COURT. 

Criminal Reference No. 126 op 1919. 

January 8, 1920. 

Present Mr. Fawcett, J. C., and 
Mr. Kincaid, A. J. 0. 
EMPEROR— Prosbcutor 

versus 

MEHRALI BAOHAL— Accused. 

Criminal Procedure Code (Act V of 18<8J, «»•. 225, 
233, 537— Charge, separate, for each offence— Omis¬ 
sion to frame separate charge—Irregularity, whether 
material. 

Although section 233 of the Criminal Procedure 
Code requires that for every distinct offence of 
which any person is accused there shall be a separate 
charge, yet under sections 225 and 537, where this 
is not done, the irregularity is immaterial, unless 
the accused was misled by the error, and it has 
occasioned a failure of justice. 

RefereD99 made under section 307, Criminal 
Prooedure Code, by Mr. Kemp, A. J. 0., 
of Sind. 

Mr. T, 0, Elphimton, Pablio Prosecutor, for 
the Orown. 

JUDGMENT.—This is a reference by 
Kemp, A. J. 0., under section 30^, Criminal 
Procedure Code. 

The accused Mabrab was charged with 
having committed house-breaking by night 
and theft and oulpible homicide not amount¬ 
ing to murder under sections 457, 
380 and 304 (»»), Indian Penal Code, and 
wa9 found guilty by the Jury. 

The Additional Judicial Commissioner has 
accepted the verdict under section 301 (**')» 
but disagreed with the remainder of it. 
This disagreement is based not on any 
difference of opinion as to the oulpability of 
the accused, but upon a technical point 
relating to the charge. The charge says 
that the aocused committed house-breaking 
and theft at the shop of Khemo and 
Dharamdas, whereas the evidence shows 
that there were two separate shops of Khemo 
and Dharamdas in respect of each of which 
the offences charged were committed. This 
fact, be says, was unfortunately not present 
to his mind when he charged the Jury, 
and he is of opinion that there should have 
been a separate charge in respect of the 
house-breaking and theft from each shop 
and that the conviction on the charges under 
pections 457 and 360 (as framed) cannot 


We, think, however, that this objection is 
not sound. No doubt, section 233, Criminal 
Prooedure Code, requires that for every 
distinot offence of which any person is 
accused there shall ba a separate charge. 
But under seotions 225 and 537 of 
the Code ao irregularity of this kind is 
immaterial, unless the accused was i'd fact 
misled by the error and it has occasioned a 
failure of justice. We agree with the veiw 
taken in Musai Singhs/. Emperor (1) and by 
the majority of the Court in Ram Subhag 
Singh v. Emperor (2) that the error is 
one falling under these seotions and dees not 
necessarily vitiate the trial. In this case, 
it is clear that the aioused has been in no 
wey prejudiced, for the proseeutfon evidence 
showed the real facts and no objection was 
raised by bim at the trial. 

We accordingly think that the learned 
Judge should have accepted the verdict of the 
Jury and convicted the accused under sec¬ 
tions 457 and 380, Indian PoDal Code. 
Acting under the powers conferred on us by 
lection 307 of the Criminal Procedure 
Code, we now convict the accused, Mabrab 
son of Bachal, of the offenses charged under 
sections 304 (t'0,457 and 360, Indian Penal 
Code. We sentence him to suffer rigorous 
imprisonment for eight years for the offence 
nnder section 304, and for two years for the 
offenoes under sections 457 and 380, Indian 
Penal Code, the sentences to be con¬ 
secutive. This makes the total imprisonment 
the same as inflicted on his companions in 
the crime. 

w. c. A. 

Accused convicted and stntenced, 


(1) 22 Ind. Cas 1008; 41 C. 66; 19 C. W. N. 183; 15 

Cr. L. J. 224. , _ 

(2) 30 Ind Cas. 465; 19 C. W. N. 972; 16 Cr. L. J. 
641. 
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OUDH JUDICIAL COMMISSIONERS 

COURT. 

Exicution of Diqazr Appial 
No. I of 1921. 

February 17, 1921, 

Present Pandit Kanbaiya Lai, J. C. 
GOKARAN aINGH—P laimtjfp - 
Appellakt 
versus 

MANGLI A*D OMER8—DlFlND*RT3 
— RrSPOMDERTS. 

Cowlrurtion of judgment—Foreclosure decree, final 
—Extension o/ time—Settiny aside of decree—Benefit of 
doubt . 


Ou an appeal from a deoree final for foreclosure, 
the Appellate Court granted tho jadgment-debtors 
two week*’ timb within which to pay tho balance 
of tho decretal money and directed that' if the 
payment was made the mortgagors would bo put 
in po*soasioii of the property mortgaged, but that 
if they failed to make tho payment,'their rights in 
the mortgaged property would be extinguished : ‘ 
Held, that inasmuen as the judgment contained 
no provision that iiL cise of failure to pay, the 
decree hn&l for foreclosure would stand, the decree 
must bo treated as grauting an extension of time 
and eetting asido the final decree and that, there¬ 
fore, the judgment-debtors were outitled to pay the 
decretal money at any time before an order absolute 
was passed, [p. 674, col i.j 

*£"*5 If'TT of a i“ d <nne“t (3 doubtful, 

ou8ht to g ° th ° 

LWiTv ? a order of tbe Third Addi. 
S Ln,k °ow at Sitapur, 

dated the 20th November 1920, confirming a 

£SaL m™"' Bi ’" an ' dal8d ,hB lst 

TheHon’ble Syed IKa.ir Hasan and Mr 
Wan Hasan, for the Appellant. 

Mr. A, P. Ben , f or the Respondents. 

debtors did not horn?™' iad »®®ot- 

«»»«-itbic ur sxS'd. au ds,reiai 

decree-bolder acn jL • ded **«•. The 
•«.l d. J , apl d :? “«».•«« for -a 
.wliaafoa ™ T\ ™,il, thia 

ib. d „7z z>y . bah "« 

They deported some 

W 


amonot bat that amount too was found to be 
ininffiiicnt. A deoree final for forealosure 
was eventually pieeed on tbe 20th February 
1920. On an appeal from that de.ree tbe 
lower Appellate Court set it aside in the 
following terms : — 

"j, therefore, think that the jadgment- 
debtors should be allowed an opportunity to 
make good (be defisien.y in their payment. 
To make matters quite olear, I may lay it 
down that the total amount payable ia 
R?. 409 2-0 with interest at 1 per cent, per 
mensem from tbe 2ith Janaary 19(9 to the 
date on whioh tbe deoree holder wa9 put in 
possession of the property, as be appears to 
have been on some date eiose the order of 
20th February 1920. Tbe jadgment-debtors 
are allowed two weeks' time for that purpose. 
If they make the neosaeary payment they 
will bs put in possession of the property. If 
they fail to do so, their rights in it will be 
extinguished. The appeal euoeeeda to this 
extent." Tbe date of this deoision is the 
3rd July 1920. The judgmeot-debtorB 
should have paid the money on or before the 
17th July 1920, hot instead of doing so they 
tendered it on the 21st July 1920. The 
Court of first in9tan«e aneptsd the tender 
and direoted that the money deposited should 
be paid to the desree holder and the property 
in question delivered bask to the judgment- 
debtors. That order has been upheld by 
the lower Appellate Ooart and forma the 
aabjeit of the present appeal. 

The judgmeat of the 3rd Jaly 1920 ii 
undoubtedly ambiguous. In ease it meant 
that the desree final for foreclosure passed 
by the Court of first instance was to be set 
aside if the remainder of the de.retal money 
was paid within 14 days, and be maintained, 
if it wae not eo paid, tbe iudgment-debfcora 
would undoubtedly be precluded from de¬ 
positing that money beyond the extended 
period. The jadgment does not expressly 
say eo. All that it eaya is, that tbe judgment- 
debtors will be allowed two weeks for paying 
the balance of tbe decretal money, that if 
they make the said payment, $hey will be put 
back in possession of the mortgaged property, 
but if they fail to do eo, their rights in it 
will be extioguiahed. It does not eay that 
in case of failure the decree Anal for fore- 
closure shall stand. That judgment must, 
therefore, he treated ai one granting ;an 
-exteniion of time and setting aside the 0q,l 
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deiree. Tbe direction that in aase of non* 
payment tbe rights of tbe mortgagors in tbe 
disputed property shall be extinguished 
amonnts to nothing more than tbe direction 
nsoally sontained in preliminary desrees of 
that kind. In any event, where tbe laognage 
is doubtful, tbe benefit of the donbt ongbt to 
go to the judgment-debtors, who, as laid down 
in Fidpaiapar v. Batipal (1), are entitled to 
pay the desretal money at any time before 
an order absolute is passed, if the desree 
passed on appeal was sonditional, a fresh 
deiree for foreelosure was neiessary. If it 
was neiessary, tbe judgment-debtors had a 
right to stop the passing of suih a deiree 
by depositing the deiretal money. A eondi- 
tional deiree for foreclosure is not a deiree 
of the kind lontemplated by Order XXXIV, 
rule 3, of the Code of Civil Proiedure; and 
tbe failure of the judgment-debtors to 
•omply with tbe condition did not itself 
operate as a restoration cf tbe deiree 6nal for 
foreclosure previously passed. 

Tbe appeal is, therefore, dismissed with 
costs. 

W, 0. 1. &■ N. H. 

Appeal dimmed, 
(1) 26 I ml Cas. 752 ,17 0. C. 317; 1 0. L. J. 433. 


privy council. 

A PFfcAL FROM THE CALCUTTA HlGH COURT, 

June 14, 1921. 

Fruent :—Lord Shaw, Lord Phillimore 
and Mr. Ameer Ali. 

BIPRADAS PAL CHOWDHURY 
(since deceased) now represented bt 
manmatha PAL OHOWDHURY 

AND OTflIRI—APPBLLANIS 
term 

KAMINI KUMAR LAH1RI and others- 

Respondents. 

Bengal Tenancy Act (VIII of 188-V, «■ W-Patni 
taluk— Rent-sale — Incumbrance*, purchaicr reeking 
to annul-Burdcn of proof-Prciumplion. 


Whore the purchaser of a patni taluk at a sale 
u execution of a decree for rent, is resisted in his 
attempt to obtain possession by certain tenants who 
•laim to hold their luuds as re venue- free or os 
akhiraj, and he seeks to avail himself of the pro- 
-.ions cf section 167 of the Bengal Tenancy Act, 
n:<i to annul these interests as incumbrances, it lies 


upon him to show an origin subsequent to the 
creation of tbe taluk, and, in the absoncc of any 
indication that these holdings had an origin either 
by creation or by the sufferance of the patnidar 
since the creation of the taluk, the proper pre¬ 
sumption is that they date back to a period 
antecedent to tbe creation of the taluk, [p. 676 
col. 2.] 

Consolidated appeals, one from a judgment 
and eighty-eight deoreee (dated February 12, 
1914) of the High Court, reported as 26 Ind. 
Cas. 436, reversing decrees (dated June 2 and 
19, 1911) of the District Judge, Nadia, on 
appeal from the Mumif of Krishnagar; 
tbe other from a judgment and sixty-three 
decrees (dated May 29, 1917) of tbe High 
Court affirming the decrees (dated August 
39, 1915) of the Additional Subordinate 
Judge, Nadia, on appeal from the Munsif, 
Ranagbat. 

Mr. Be Qrupther, K, 0., and Mr. B, Dule, 
for the Appellants. 


JUDGMENT. 

Lord Pbillimobe.— The plaintiff in the 
jurte below, now represented by the 
eeent appellants, was the purchaser at 
public auction of the patni taluk Taraf 
mtipnr, the property having been put 
, to sale in execution of a decree for 
nt When be oame to take possession he 
and that in thirty-eight villages, tbe 
oants, with some small exception, set up 
claim to hold their lands as revenue 
36 or as lakhiraj. He accordingly served 
tiees under seition 167 of the Bengal 
‘nancy Ait of 18;5 upon 103 occupiers, 
sating the interests which they claimed 
incumbrances npon his pnnbase, which 
, bad power under the various sections 
the Aot to avoid or annul. As they 
irsisted in their elaims, be instituted in 
e Court of the Munsif, 103 suits whuh 
ere beard together. 

During the somewhat protra.ted litigation 
hi.h followed, fifteen of these suits wo e 
i, posed of, and do not uow .ome before 
reir Lordships. The rema.n.og eight? 
igbt are the subject of be Brat apeea . 

„d there io a fnrther bal.h of aPPe»» 
\!,i in the second consolidated 

1 P P T -o fee their Lordship., T o 

rin.iplea go.eroiog all .these 
30 same, and the deimon in one won 

over the tout# 
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The esse made by the plaintiff is, that 
the pafni taluk in question was oreated in 
1807, that it was put up for sale oo 
October 2, 1899, and was bought by him 
free of incumbrances ; that the lands in 
question were not registered as lakhiraj 
and were in fast mal lands, and that any 
right of the occupier to hold revenue-free 
moat be derived tinder some grant made 
by the talukdar, and that this would be 
an incumbrance upon the taluk whiah the 
plaintiff would be entitled to avoid or 
annul. 

The defames in general form were that 
no Zemindar, patnidar or darpatnilar had 
been in possession of the land within twelve 
years, and the elaims, therefore, were barred 
by limitation; that the lands never were 
mal lands; that they had in fast been 
registered as lakhiraj ; and sertain other 
objections not material to be discussed in 
the present judgment. 

When the ease same for trial before the 
Munsif he desided in favour of the defend¬ 
ants and dismissed the various suits, and 
on appeal the District Judge confirmed 
his deeision, The matter was then taken 
to the High Oourt of Judisatura at Fort 
William in Bengal, which Court remanded 
the ease to the District Judge for re-hearing 
the parties upon the evidence, and then 
addressing himself to the determination of 
the questions of law, intimating that the 
whole case would be open before him, and 
that every question of fact and law that 
arose for sonsideration upon the issues 
must be desided. 


The materials put before bim were partly 
doeumentary and partly oral. The plaintiff 
relied npoo the Pargana register kept under 
Regulation VIII of 1800, the Kanungo re» 
gister prepared and kept undsr Regulations 
of 1816 and 1819, the register kept 
under the Land Registration Ast of 
1876 and copies of the Thak Maps and Thak 
Statements. In none of these were the 
lands in question shown to bB lakhiraf 
although there were inslanoss in which 
other lands were mentioned as being lakhi- 
raj. This was all the evidence which he 
gave. He did not show that any rent 
had ever bsen reieived in respect of the 
lands in suit. The way in which the 
learned Dietriet Judge accounted for tbia 
is as follows : ‘It must be remembered 
that the plaintiff is a new comer having 
purchased the paint at an auction sale 
only resently, and when it is borne in 
mind that some of the outgoing palm'dari 
are at the back of the contending de< 
fendants, there is nothing extraordinary 
iu the fact that plaintiff could not produce 
any Collection paperB to show that any 
rents have ever been realized from the 
defendants for the lands in suit. I, there* 
fore, hold that the plaintiff by producing 
Beries of registers and Thakbait Mapi and 
Thak statements, and showing that the lands 
in • suit do not find any entry in any of 
these documents as lakhiraj succeeds 1 in 
discharging the onus upon him, sufficiently 
to shift it on the defendants to prove 
that the lands they hold are lakhiraj 
lands.” 


• On this seoond bearing the District 
Judge, who was not the came as the first 
District Judge, went very carefully into the 
evidence, and took the view that the burden of 
proving that the lands were mal lands lay 
.upon the plaintiff, but that he had discharged 

“•"S* !y* ht Which he held 

that the defendants had proved that their 

The ground on which 

fhe ZS \ b *' 8 VI6W that the ona « «« m 

th! T DPOn the was 

that these suits were not suits "for the 

resumption of lakhiraj . lands but for the 

aviation of the persons holding them, on 

the ground that they are trespasser^ 

w ««• h boH 


uu.umtdinar y eviaenia whllh the 
defendants relied upon was the Quinquennial 
regmter, the Terji statements and the 
Taidad registers. The learned Dietriet 
Judge thought that no useful assistance 
could be obtained from the two former: 
but with regard to the Taidad register, he 
gave it force wherever the lands could h. 
identified. He thought that there * 
Buffi.ient identification in eight*, oaiec Tnd 
he decided these in favour of the defend 

51^- ‘■'—its: 

Oo„„. The High Ooart 

the application of Article 121 of t 

of the Indian Limitation Act, 1877 , 



INDIAN 0ASK8. 


I.PBADA9 PAL CUOWDBOKT V. KAMIKI KOMAR LAHIRt, 


[1932 


provides that suits to avoid incumbrances 
in a potni taluk gold for arrears of rent 
most be commenced within twelve years 
from tbe date when the sale besomes 
final and acnolnsive, and, therefore, by 
inference permits saits to be brought 
within that time. But tbe learned Judges 
observed that tbe advene possession con¬ 
templated in these eases is possession 
wbieh sommemed after the oreation of 
the patni tenure, Ttey say truly that 
the principle is, that tbe purabaser of tbe 
patni taluk at suoh a eale as tbe present 
takes tbe taluk in tbe state in wbieh it 
was initially ereated ; sod after assuming 
tbe eorreetnees of come decisions to wbieh 
they refer, they add : "The purchaser 
takes tbe property net free merely of all 
iDiumbraDees that may have aierued open 
tbe tenure by tbe ast of tbe defaulting 
proprietcr, bis representatives or assignees 
but also free of the interest acquired by 
an adverse possessor wbo has been able 
to asquire such interest by tbe inaetion 
of tbe defaulting propietcr." But they 
add : This doctrine is plainly limit* d in 
its application to cases where (be adverse 
possession commenced after tbe creation 
of tbe point. In a case in wbieh tbe 
proprietor of tbe estate is out of posses¬ 
sion, be cannot, merely by tbe devise of 
tbe creation of a subordinate taluk, arrest 
tbe effect of tbe adverse possession which 
has already commenced to run against 
him, and such possession would be effective 
not only as against tbe subordinate tenure- 
holder, but also as against tbe superior 
proprietor. Consequently, if a plaintiff 
relies upon Article 121 of Schedule 11 of tbe 
Indian Limitation Act, be bas to establish 
that tbe inoumbrance which he seeks to 
annul is due to adverse possession wbieh 
commenced after tbe creation of tbe paint." 
They then point oat that: "The District 
Judge bas not found that in tbe cases 
before us tbe adverse possession of tbe 
defendants and their predecessors commenced 
after tbe creation of tbe paint, On tbe 
other band, there is ample evidence that 
tbe adverse possession of tbe defendants 
and their predecessors commenced before 
tbe creation of tbe patni. There are 
traces on tbe record to show that there 
bad been assertions of hostile title before 
tbe paint itself was created," 


The High Court accordingly reversed 
the decision of the District Judge and 
dismissed all the suits. 

Tbe estate of tbe superior Zemindar 
was created in 1799, and, even assuming 
that there were no lakhiia) lands at tbe 
time of the creation of that estate, there 
would be room for tbe growth of interests by 
adverse possession between 17b9 and 1807; 
and, as tbe High Court observes, on tbe 
assumption that tbe possible interests acquired 
by the defendants by adverse possession 
constitute iniumbranses which can be 
annulled, tbe defect of tbe plaintiff is that 
be bas not established that the adverre 
poeression of tbe defendants end their 
predecessors commenced after 1807. 

It is here that tbe strong body of oral 
evid6Loe, (o which the learned District 
Judge apparently paid little attention, comes 
ip. There is a mass of evidence to show 
that tbe defendants and their predecessors 
bad occupied tbe lands in question revenue 
free for periods greatly exceeding twelve 
years, and there was no evidence of aDy 
suggestion in cross-examination to which 
tbeir Lordships’ attention could be drawn 
to show that this occupation bad begun 
at any particular period, Apparently, it 
went back as far as anything could be traced. 

in tbe abrense of any indication that 
there holdings as revenue-free tenures had 
an origin either by creation or by the 
sofferanoe of a patnidar since 1807, tbeir 
Lordebips think that the High Court was 
right in saying that tbe proper presump¬ 
tion wee that they ran baok to a period 
antecedent to the creation of the taluk, dr 
to put it in another way, that it lay 
upon tbe plaintiff to show an origin sub- 
tequent to the creation of the patni talu-h 
if he were seeking to avail himself of 
section 167 of tbe Aot, and to annul 
these interests as incumbrances In effect, 
the judgment of the learned District 
Judge had given no weight to the evidem) 
of possession. Whether this possession is 
to be attributed to the fact that the 
predecessors of tbe defendants were in by 
title lawfully ereated before the grant or 
tbe taluk in 1807, or to be attributed, m 
C ounsel for the appellants insisted must be 
the case (if they were to preva.U, 
interests lawfully created before 1790, 
is to be attributed to adverse pennon 
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aequired before 1807, makes no diffrence in 
the legal resalt. 

The principle upon which their Lord* 
ships should proseed has been well- 
expressed in the sase of Hurrt/hur Mookho • 
padhya v. Madub Chunder(l): “Again their 
Lordshipa think that no jnst exeeption can 
be taken to the rnliog of the High Oonrt 
toothing the harden of proof whish in 
sash rases the plaintiff has to support. If 
this tlass nf cases is taken oat of the 
Special and exeeptional legislation sonserniDg 
resumption sails, it follows that it lies 
upon the plaintiff to prove a prirna facie 
fase. His sase is, that bis mal land has, 
time 1790, been converted into lakhirai. 
He is sorely bound to give some evidence 
that hie land was onse mal. The High 
Oonrt, in the judgment already considered, 
has not laid down that he mast do this 
jn any particular way. He may do it by 
proving payment of rent at some time 
Binse 1790, or by documentary or other 
proof that the land in question formed part 
Of the mal assets of tbe estate at the 
Decennial Settlement. His prima facie case 
once proved, the burden of proof is shifted 
on tbe defendant, who must make out 
that his tenure existed before December 
1710. It may be objected that the result 
pf this ruling may be that plaintiffs will 
Sometimes fail, where under tbe former 
and looser practice they would have 
succeeded in asie6sicg or ramming the 
land. But this can only happen by reason 
pf the inability of the plaintiff to give 
primi facie proof of the fact which is the 
foundation of bis title; a circumstance not 
likely to occur unless the defendants, or 
those from whom they claim have been 
long in possession of tbe tenure impeached. 
Nor is it, in their Lordships’ opinion, to 
be regretted if, in each cases, effect is 
given to those presumptions arising from 
long and uninterrupted possession, which 
were heretofore excluded only by the 
exceptional procedure applied to resumption 
suits under the Regulation*, which have 
now been decided to be inapplieable to 
BUitRof this nature, and by relieving 
defendants from the burden which every 
year made it more difficult to Bupport.” 


It is right to add one observation. The 
case proceeded in the Courts below upon the 
footing that an interest not directly created 
by tbe talukdat, but allowed to grow up by his 
sufferance and negligence is an incumbrance 
within the definition given to that word in sec¬ 
tion 161 of the Act. There is apparently a 
current of decisions in India to this effect, and 
their Lordships have, for the purpose of 
their judgment, assumsd, as the Judges 
in tbe High Court assumed for their 
judgment, that this is sorrest, Bat it 
mast not be taken that their Lordships 
have expressed a Goal opinion upon the 
point, it being unnecessary that they should 
do so. 

Ooe further point remains. In order to 
be in a position to nse the powers of 
reation 167, the purchaser must ast "within 
one year from the date of tbe sale or the 
dats on which he first has notice of the 
incumbrance, whichever is the later,” The 
plaintiff here did no*, act within one year 
from tbe date of the sale; bnt it ia 
suggested that he did ast within one year of 
his having notice. No point to the contrary 
was made in the Courts below the High 
Coart, and do issue was taken. In these 
circumstances, the High Court thought 
itself entitled to act upon the probabilities 
and to hold that 'he plaintiff mnat have 
bad notice more than a year before be 
acted, aDd to decide againBt him on this 
ground also, Their Lordships cannot agree 
with this course of action, and if tbe 
point were now of importance they would 
have acceded to tbe application of the 
appellants, and remitted the case in order 
that an issue a9 to this point might have 
been stated and found, But as, for the 
reasons already given, they think the 
plaintiff has failed on the main point, it 
becomes immaterial to have this issue decided. 

Their Lordehipe will, therefore, humbly 
advise His Majesty that this appeal should 
be dismissed. There being no appearanse 
for the respondents, there will be: no 
question as to sosts. 

Solicitors for the Appellants:—Messrs. 
T7affcini <$■ Hunter, 

o. A, Appeal di'cmiwei. 


**>_ 152 at p. 172, 20 W. E . «9, 8 B. L. 
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«AM LAL V. THAKUR DIX. 

OODH JUDICIAL COMMISSIONER’S 

COURT. 

Sicosd Civil Appr.l No. 298 gf 1920. 

Marsh 8, 1921. 

Present: —Mr. Lyle, A. J. 0. 

RAM LAL— Plaivtifp— 
Afpfllaxt 
verms 

THAKUIl DIN and orugRi—D efendants 

—Respondents, 

Limitation Act (II of 1903), Sch. /, Art. 47— 
Criminal Procedure Code (Act V of 1898), *. 145, 
proceedings under—Adverse order—Suit for possession 
by person succeeding by survivorship —Limitation. 

A member of a joint Hindu family made au 
application under section 145 of the Criminal Pro¬ 
cedure Code, which was dismissed and the posses- 
aion of the opposite party over the property in 
dispute was confirmed. Tho applicant died. More 
than three years after the ordor under section 145, 
his younger brother brought the present suit for 
possession of the property: 

Held , ll i that there was nothing to show that the 
application made by the plaintiff's brother under 
section 145 of the Criminal Procedure Code, was 
made by him as head and manager of the joint 
family ; [p. 676, col. 2.] 

(2) that even if that were so the order under section 
145 was the order of a Criminal Court directed to tho 
plaintiff's brother personally; [p. 679, col. 1] 

(3) that tho plaintiff succeeded to his brother's 
interest in the property by survivorship and not as 
his heir ; [p 679, col. 1.] 

(4) that, therefore, the plaintiff was not bound by 
the order and Article 47 of Schedule I to the Limita¬ 
tion Act was not applicable to the suit. [p. 679, col. 
10 

Appeal from a de.ree of the Subordinate 
Judge, SultaDpur, dated the 29th July 1920, 
reversing a de.ree of the Muosif, Saltan- 
par, dated the 9th Mar.h 1920. 

Mr. h'iamat Ullah, holding the brief of Mr. 
A. P. Sen, for the Appellant. 

Dr. J. N. Ultra, bolding the brief of the 
Hon'ble Pandit Qokaran Noth Mitra, for the 
Respondents, 

JUDGMENT.—The following gerealo- 
gical table will show the relationship bet¬ 
ween the parties:— 

BHAWANI DIN’ 

_ ! _ 

riii 

Bam Autar Durga Din Lachman Thakar Din 

(alive.) (alive.) | (Defendant 

I No 1.) 


Ram Newaz Ram Lai Bamph&I 

(died childless,) (plaintiff ) (defendant 

No. 2) 

I 

Raja Ram 
(defendant No. 3.) 


The plaintiff brought this suit against 
the defendants for possession of 12 bighat 
19 b. liras of land and for damages, or, in 
the alternative, for joint possession with 
the defendants of the land in suit. The 
plaintiff alleged that all the four sons of 
Bhawaoi Din obtained a desree for under- 
proprietary rights in respeat of 32 bighat 
1 bitwa 12 bineantit ; that in 1888 the 
plaintiff’s father Laebman denied the title 
of Thakar Dio, defendant No. 1, and die* 
possessed him of his share in the property; 
that thereafter the defendant No. 1 filed 
a suit for profits in respe.t of his one- 
fourth share but tho suit was dismissed; 
that in 1890 defendant No. 1 brought a 
eoifc for partition cf his one fourth share 
but that suit also was dismissed; that in 
1906 the defendant No. 1 again brought a 
suit for pro6ts in respeit of hie one-fourth 
share but that soit also was dismiseed; 
that whatever rights the defendant No. 1 
had in the under-proprietary holding had 
been extinguished; that the plaintiff bad 
purchased the rights of his un.les Ram 
Autar and Darga Din and that, therefore, 
he waa the sole owner of the entire prop, 
erty, but in 1914 the defendants forcibly 
took possession of 12 bighat 17 biswat and 
denied the plaintiff’s title; that thereupon 
Ram Newaz, the elder brother of the 
plaintiff, filed an application under eeetiou 
145 of the Code of Criminal Proeedure in 
the Court of a Deputy Magistrate but the 
Deputy Magistrate held that the defendants 
were in possession and maintained their 
possession and directed Ram Newaz to seek 
bis remedy in the Civil Court. On thee# 
allegations the plaintiff sued for poesoseicn 
of the 12 ligh .s 19 bitunt and, in the al¬ 
ternative, if it were hold that the defend* 
ante’ title to a one fourth share in this 
land had not been extinguished, he prayed 
for joint possession of a ijtbe share in tbs 
land in snit. 

The defendants denied that the plaintiff 
had acquired title by adveree posses¬ 
sion. They pleaded that they had never lost 
posceseion over their share and that the 
plaintiff’s olaim was barred by time. 

The Court of first instanse held that tbs 
plaintiff had failed to establish his title by 
adverse possession and that the enit waa 
not barred by time and it gays the plaintiff v 
a desree for joint possession of a ith| 
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share in the land in suit and for Rs. 25 

as damages. . 

The lower Appellate Court has dismissed 

the plaintiff's ilaim on the ground that it 
is barred by limitation under Artiole 47 of 
the Limitation Act. The lower Appellate 
Court has held that, as the order of the 
Magistrate io the proaeediDgs under seation 
145 of the Code of Criminal Proaedure 
was passed on the 9th of September 1914, 
the plaintiff was bound, under Artiale 47 of 
the Limitation Aat, to bring his suit within 


the adopted son of defendant No. 2 and 
derived his title to the property through 
defendant No. 2. For these reasons, I 
must hold that the plaintiff appellant’s snit 
was Dot barred by limitation. 

I, therefore, allow the appeal, and as the 
appeal bas been deaided on a preliminary 
point I remand it to the lower Appellate 
Court with direstions to re admit the 
appeal and to dispose of it aieording to 
law. Costs of this appeal will abide the 
result. 


three years of the date of that order, and z. K. & 1 . H. 

has relied on the ruling in Jogendra Kiihore Appeal allotted. 


Bog Ohowdhry v. Bro;endra Kithore Bog 
Ohowdhry (1). The question for decision is, 


whether Artiste 47 of the Limitation Ait 


is applisable in the sirsumetanses of the 


present sate. 

The plaintiff was no party to the proseed* 
logs under eestion 145 ; but it is argued on 
behalf tf the respondents that be was bound 
by the order passed in those proseedings and 
that, in aoy ease, he is olaiming under Ram 
Newez who was bound by that order. Ad¬ 
mittedly, Ram Newaz and Ram Lai were 
members of a joint Hindu family and Ram 
Newaz was the elder brother, but it seems 
to me that it is impossible to hold that 
Ram Lai was bonnd by the order. There 
is nothing to show that Ram Newaz made 
his applisation as the head and manager of 
the joint family. But even if he did so the 
order was the order of a Criminal Oonrt 
direited to him personally. Ram Lai was 
no psrty to the proseedings and had he, 
ignoring the order, forsibly ousted the 
defendants from their possession he would 
not have been liable to sonvistion for an 
offense under eestion 168 of the Indian 
Penal Code, Nor san it be held that Ram 
Lai ie olaiming under Ram Newez. Ram 
Lai and Ram Newaz were members of a 
joint Hindu family and Ram Lai susseeded 
to whatever interest Ram Newaz held in 


ALLAHABAD HIGH COURT. 

Exicovion Ssoond Appial No. 1681 

op 1921. 

Marsh 10,1922. 

Preieni Mr. Justise Ryves and 
Mr. Jastise Stuart. 

MAZHAR HUSAIN— Dicrsi-Holdrr 
—Appellant 
venue 

Uutammat AMTUL BIBI AND aiothcr— 
JODOURNr-DlBTORI—R ispondsnts. 

Civil Procedure Code (Act V of 1908^, 0. XXI t r . 18 
—“Transfer by assignment in writing or by operation 
of law," meaning r/— Mortgage, whether included. 

The words “transfer by assignment in writing or 
by operation of law" in Order XXI, rule 16 of the 
Civil Procedure Code mean a transfer of all the 
transferor's interests in the decree. Unless the 
interests of the transferor in the decree are exhanated, 
there is not a transfer as the rule contemplates. The 
words do not includo the transfer of rights in a 
decree by means of a mortgage. 

Ezesution aesoud appeal agairat a desree 
of the Sesond Additional Distrist Judge, 
Gorakhpur, dated the 30th August 1921, 

Mr. N, Upadhya, for (he Appellant. 

Mr. Sankar Saran, for the Respondents. 


the laud by right of survivorship and did JUDGMENT.—The fasts of the sase out 
not atquire his title through Ram Newaz of *hiah this appeal arises are stated elearly 
[Sunday Lai v. Ohhitar Mai (2)]. The ruling and aussinstly in the order of the Sesond 
in Jogendra Kiihore Boy Ohowdhry v. Broiendra Additional Diflriet Judge. The appellant 
Kiihore Boy Ohowdhry (1) on whish the has obtained a desree under Order XXXIV, 
lower Appellate Court relies is slearly inappli- rule 5, by whish he ia at liberty to bring to 

sable. In that ease defendant No. 1 was *ale U>e desretal right of Afuiammat Umtan 

Niesa iu a money deem for dower due to 

(1) 28 0.78t| 12 Ind. Deo. (n. s.) <66 (F. B.). ber gainst a third party, in aatisfastiou of the 

(2) 29 A, i; 8 A. li, j, 6ttj a. w. N, (1906) 243, amount due on a mortgage exaented by thq 
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BiH AUTAR P. RIM ASRI, 

lady ID favonr o! the appellant. Under this 
mortgage the lady transferred to him her 
rights as a desree holder. He has not yet 
exeanled bis desree, and the dearetal right 
of the lady has not so far been sold to any one. 
He maintains that be is entitled to exeante 
the dearee for dower against the third party 
withcot taking further steps in the matter. 
The point for deaieion is, whether the dearee 
for dower has been transferred to him by an 
assignment in writing or by operation of 
law. We are of opinion that, so far, it has 
not been transferred to anybody by assign¬ 
ment in writing or by operation of law within 
the meaning of the words in Order XXf, 
rule 16. There is aoDsiderable distinction 
between the transfer of rights as a dearee- 
holder by mortgage and a transfer by assign¬ 
ment in writing or by operation of law of the 
dearee itself, in these airanmstanaes, we 
aan only read the words "transfer by assign¬ 
ment in writing or by operation of law” in 
Order XXI, rule 16, to mean a transfer of 
all the transferor’s interests in the dearee. 
Unless the interests of the transferor in 
the dearee are exhausted there is not, in 
our opinion, suah a transfer as Order XXf, 
rule 16 eonteriiplfttep. 

For the above reason?, we dismiss this 
appeal with aosts ineluding in this Court- 
fees on the higher saale. 

*• H Arpeal < ismiited. 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Civil Rivision No. 15 or 1921. 

Mareh 10, 1921. 

Fretent : — Pandit Kanbaiya Lai, J. 0. 

RAM AUTAR— Plaintik?—Appl:c*kt 

tertui 

RAM ASRE— DiPtNDiHr—O pposits 

P.HTT. 

Contract, performance of—B»nd—}fcdeoJ rc-paymcnt, 
not enforceable—Covenant to re*fay, uhetherccn be 
enforced. 

A executor! a bond in favour of B to secure a loan 
of money the bond provided that it would be re-paid 
by a certain date that the creditor would bo Riven 
possession of certain tenancy land in lieu of interest, 
and that in case of default, the creditor would be 
entitled to continue in possession. The bond wa3 
unregistered and the tenancy was not transferable. 
A. brought a suit on the bond and asked for a 
simple meney-decree against B. : 

Ueld, that the l»ond being unregistered thore was 
no valid mortgage, but merely an agreement to 
deliver possession, and that although tho arrange¬ 


ment made to re-pay the debt failed partly from 
want of registration and partly on account of non- 
transferability of the land, the covenant to re-pay the 
money borrowed could still be enforced, [p. 68*, col. 1.] 

If a contract prescribing a particular mode of 
re payment of a debt fails, the primary obligation 
can still he enforced, provided the ransaotion is not 
one in which the consideration is forbidden by law 
or is opposed to public policy [p. 681, ooL l.j 

Krishnan v. Sankara Vanna , 9 M. 441; 3 Ind, Dec. 
(n s. 702, referred to. 

Kuraishi Begam v. Mamtax Mirza, 3 Ind. Cas, 87If 
12 0. 0. 275 and Shiam Sundar v. Dilganjan Singh, 39 
Ind. Cas. 540; 20 0. C. 155; 4 0. L. J. 380, distingu¬ 
ished. 

Application against a decree of tbe 
Subordinate Judge, Bahraisb, sitting as a 
Small Cause Court Judge, dated the 16tb July 
19*0. 

Mr. S. N. Sinha , for tbe Applisant, 

Mr. Hardhian Chandra , for the Opposite 
Party. 

JODGMENT.—Tbe applisant, Ram 
Autar, filed a suit against the defendant. 
Ram Aere, for the reaovery of money due 
on a bond said to have been ezesuted by 
tbe latter in favour of tbe former on tbe 
1st July 1912. Tbe bond provided that tbe 
money borrowed shall be re paid on or 
before Baitakh Sudi Puranmathi 1327 Fa$li, 
that is,' the 3rd May 1920; that tbe.creditor 
would be given possession over 13 bigha$ 
of tenansy land in lieu of a portion of tbe 
interest, and that if tbe balanoe of tbe 
interest and tbe principal sum were not 
paid by tbe time fixed, tbe creditor would 
be entitled to continue in possession. The 
amount borrowed was Rg. 136, Tbe bond 
was not registered. Tbe plaintiff wanted 
a simple money desree against the defend¬ 
ant but tbe Court below refused to grant 
tbe 6ame on tbe ground that tbe teoansy 
over whish possession was given was not 
transferable and that tbe mortgage was son* 
sequently void. 

It appears, however, to have overlooked 
tie fait that there was here no valid 
mortgage at all, besante tbe bond was not 
registered and sould not affeat immoveable 
property. There was, at best, only an agree* 
ment to deliver possession of a certain 
tenacey land in lieu of a portion of in* 
teresfc doe on the bond, but that agreement 
was not enforceable. In fast, the landlord 
ejected tbe tenant some time after this 
transaction and susb possession as the 
plaintiff had over the tenancy or the rental 
thereof teased in conscquenoe* —- 
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The plaintiff is. however, entitled to 
enforce the transaction irrespective of the 
mortgage, because do mortgage id law exists. 
Id Krilhncn v. Sankara Varma tl) where 
the trustees of a certain temple id eon- 
eideration of an advance of money which 
they reqnired to pay off debts insorred for 
the benefit of the temple, granted to the 
plaintiff a leaFe of the right to manage 
the lemple lands and the plaintiff promised 
that he would re pay himself ont of the 
profits to be derived from the lands and 
that neither the defendants nor their family 
property should be made liable for the 
debt, it was held that the agreement to 
deliver possession wbioh was found to be 
illegal was collateral to the primary con- 
trast to re-pay the loan aod that the latter 
was, therefore, enforceable. The former is 
nothing more than a sontraet prescribing a 
partisular mode in whish the re payment 
shall be made. If the eontrast preserving 
that partienlar mode of re-payment fails, 
the primary obligation ean still be enforeed 
provided the transastion is not one in whish 
tbe consideration was forbidden by law or 
opposed to publie polity. 

Here the arrangement made to re pay 
the debt fails partly from want of regis¬ 
tration and partly on aeiount of Don trans¬ 
ferability ci the tenancy and subsequent 
ejectment cf tbe tenant therefrom. The 
oivenaLt to re pay tbe money borrowed can 
still be enforced, because, denuded of tbe 
agreement prescribing tbe method in which 
the interest was to be paid, the agreement 
to re pay was there and could be enforced 
Bgainst tbe person who made it. Tbe deci¬ 
sions in Euraiihi Begam v. Sdumlat 
Mtrta (2) end Shiam Sundar v, Dilga n,.n 
Singh (3) do not apply, beoause the remedy 
which was contemplated in those cates for 
tbe satisfaction of the mortgage-debts in 
question was foreclosure of tbe mortgaged 
property and no other. 

The application is. therefore, allowed and 
the suit remanded to the Court below with 
a direction to reinstate it under its original 
number and to dispose of it after the 


(1) flM. 441 1 3 Ind. Deo. (n.b.)702. 

(2) 8 Ind Ccb 87i» 12 0. C. 275. 

(8; 89 Ind. Cu. 540, 20 0.0.165; 4 0. L. J. 3S0. 
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determination of the remaining points in¬ 
volved, in the manner provided by law. 
The costs here and hitherto will abide the 
result. 

K. H, 

Beviiion accepted 


ALLAHABAD HIGH COURT. 

Sccokd Civil Appicl No. 1048 or 1920. 

March 24. 1522. 

Preterit Mr. Jus'.ice Refiqne and 
Mr, Jnstice Piggott. 

SAIY1D MUHAMMAD— DmsDAHT— 
Appiluht 
venus 

Lila PARSBOTAM SARAN— Pluxtivp 

— RmOHLENT 

Morlgage—Property situated within two Registration 
Offices - Property where deed registered not belonging 
to mortgagor — Fraud — Estoppel — Mortgage, validity 
of. 

A. mortgaged two sets of properties situated within 
the jurisdiction of two Registration Distriotc. The deed 
was registered in the Registration Office within whose 
jurisdiction one of the properties was situated, but 
in a suit on the mortgage tho mortgagor pleaded 
that the property within tho jurisdiction of the 
Registration Office where tho deed was registered 
was not his proporty but was uaqf property 
although it stood in his name. It was not proved 
that at tho time of tho registration the mortgagee 
knew that the property was roaqf : 

Held, (1) that the mortgagor oould not take 
advantage of his own fraud ty pleading that the 
mortgnge.deod was not registered at the proper 
place; [p. ti>>2, col. 2 ] 

12 ) that as the land in question was hypothecated 
and entered in the mortgage-deed, the deed oonld be 
presented to the Registrar having jurisdiction 
over the property and oonld be properly registered 
and that, therefore, thero was a valid registraticu 
and the mortgage oould bo enforced, [p. 0b2, ool 2 .] 

Second appeal against a decree of the 
District Judge, Moradabad, dated the 27th 
April 1920, 

Mr. tiihal Ohand and Dr. S, if. Sulaiman, 
for tbe Appellant. 

Dr. 8, N, Sen, Messrs. S. Baea Alt and 
Durga Prasad, for the Respondent. 
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JUDGMENT.—This appeal arises out of a 
Bait brought by tbe plaintiff-respondent for 
the eoforoement of a mortgage given to hi 9 
father Darga Prasad on the 18th Angoet 
1913 by tbe defendant-appellant Saiyid 
Mabammad, It appears that the latter gave 
tbe mortgage of two of hi9 properties in lien 
of Rs. 1,000. The two properties were (1) 
land at Maaza Gandnpal, and (2) eome land 
forming part of the componndof a bungalow 
in tbe Civil Lines at Moradabad. The mort¬ 
gage-deed was registered at Moradabad. 
Darga Prasad died prior to the institution 
of the suit. The plaintiff, as the legal 
representative of tbe original mortgagee, 
instituted the suit out of which this appeal 
has arisen in tbe Court of the Subordinate 
Judge of Moradabad on tbe 1st of August 
1919 for the recevery of tbe mortgage- 
money by sale of the two properties hypothe¬ 
cated in the deed. The claim was resisted 
on various pleas, but we are concerned with 
one of them only in this appeal. Tbe said 
plea was that tbe land which formed a part 
of tbe compound of tbe bungalow situated in 
tbe Civil Lines at Moradabad did not belong 
to tbe mortgagor and hence tbe regietartion 
at Moradabad was invalid inasmuch as it wa9 


-° , 18s7, The Dame °* tb 0 mirtgifor 
stood in the Municipal registers in respect 

of the land that forme! part 0 f 

the compound of a bungalow in the 

C.vi! L.nes at Moradabad at the time 

that the mortgage in suit was given The 

mortgagor represented to the mortgagee that 

be (the mortgagor) was the owner and 

proprietor of the said laud. It is not proved 

that the mortgagee knew at the time of 

tak.ng the mortgage that the laud in question 

was part of tbe t eiqf property. The mort- 

gagor cannot, therefore, take advantage of his 

own fraud by pleading that tbs mortgagedeed 

was not registered at the proper place, As 

the land in question was hypothecated and 

entered in the mortgage deed, the deed could 

be presented before the Registrar at Morad- 

abad and could b9 properly registered. It was 

so registered. In our opinion there was a 

valid registration and t'oe deed of mortgage 

is eoforiible as each. The appeal fails and 

is dismissed with ousts imladiog in this Court 

fesson tbe higher stale. 


w. c, A. <fc M. H. 


Appeal ditnitsed, 


a fraud on the law of registration and tbe 
registration being invalid tbe deed of the 
18th August 1913 could not be enforced as 
a mortgage deed. The plea was based 
on tbe allegation that tbe land in question 
with some other property bad been dedicated 
to eome charities by the mortgagor’s 
grandfather under a deed of 1857. At the 
time of tbe execution of tbe mortgage deed 
of the 18th August 1913, the mortgagor was 
not tbe owner and proprietor of the said 
land and he could not oreate a valid mort¬ 
gage in respect of it, Both tbe Courts below 
found that the deed of t eaqj of 1887 relied 
upon by the mortgagor was in itself invalid 
and never acted upon. The claim of the 
mortgagee, c , the plaintiff-respondent was, 
therefore, decreed. Tbe mortgagor has oome 
up in second appeal before ns and contends that 
tbe deed of teaqf of 1887 was a valid and a 
binding deed and had been acted upon, 
and that the registration of the deed of 
mortgage of the 18th August 1913 at 
Moradabad was a fraud on the law of 
registration. We think tbia appeal can be 
disposed of without our having to express 
an opiuiou upon the validity of the deed of 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

C.vil Suit No. 1105 or 1920. 
September 16, 1921. 

Pretent Mr. Raymond, A, J. 0. 

Firm of AYARAM TOLARAM— 
Phist.ffj 
tertut 

Joint Family Firm of lhi HITRAM 
BODRAJ— DsFfNDi'iTS. 

Deklchan Agriculturists Relict (XVII of 187j*), 
s,. l, 3, 11, applicability of—Extension of Act, meaning 
of-Agriculturists residing in other Provinces, ichcther 
governed 
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rilH Of ATABAM TOIARAM V. 

Th* Dekkhin Agriculturists' Belief Act is not appli. 
cable to an agriculturist who earns his livelihood 
wholly and principally by agriculture at a place iu 
the tun jab, or at any place to which the Act has no 

application, [p. 683, col, I.] 

What is meant by the extension of an Act to a 

district is, the extension of a substantial portion 
of the Act and not merely the extension of a 
particular section or one or more seotions. [p 683, 
col. 2.] 

Mr, Totaling Khuihiliing, for the Plaint- 
ifff. 

Mr. Srikriihendai Lullu, for Defendants 
Nos. 1 and 2. 

Mr. Kalumal Pahlumal, for Defendant 

No. 3. 

JUDGMENT.—Defendants in this suit are 
described as the joint family firm of Rai Bodraj 
tarrying on businesses at Shiksrpnr, in Tahsil 
BajaDpur, Zilla Dere Ghazi KbaD, Pnnjab. The 
mit is on a sommiesion agency assoant end 
plaintiffs allege that there is over a lakh 
of rupees doe to them at the foot of 
this aaionnt. Defendant No. 1 Bodraj eon* 
tends that tie sommiesion agency aesonnt 
was only between the plaintiffs and himself 
and that as he is an egrisoltnrist this Oonrt 
has no jnriediition to try the suit. 

The firet two issues raised in this suit 
are 

(1) Is defendant No. 1 an agriculturist ? 

(2) If so, has the Oonrt jurisdiction to 
try the snit P 

By eoneent these have been tried as 
preliminary isenes on the assumption that 
defendant No. 1 is an agrisnltnrist. 

The point for determination would be, 
whether the Dekkhan Agriculturists' Relief 
Act, XVII of 1879, is applicable to an agri* 
snlnrist who earns hie livelihood wholly and 
principally by agrisnltnre at Dora Ghazi 
Khan, Punjab, 

The Dekkhan Agrientnrists' Relief Act is 
entitled an Act for the relief of indebted 
agrisnltnrieta in certain parts of the Dekkhan, 
chose (3) of Eection 1 deslares that this section 
and seitions II, 56, 60 and 62 extend to the 
whole of British India. The rest of this Act 
extends only to the districts of Poona, 
Sholapnr and Ahmednagar, bat may, from 
time to time, be extended wholly or in 
part by the Local Government with the 
previous sanction of the Governor General 
in Council to any other district or districts in 
the Presidency of Bombay. Mr, Lnlla argnes 
ibat, as section 11 has been made applicable 


to the whole of British India and the anil 
filed against defendant No. 1 falls within the 
description mentioned in section 3, danse (1), 
it is open to him to olaim the privileges 
of this Act. 

The term, agriculturist, is defined in elanee 
(1) of section 2, as meaning a person who 
by himself or bis servants earns hie 
livelihood wholly or principally by agrisnltnre 
carried on within the limits of a district 
or part of a district to which this Act 
may for the time being be extended, or 
who originally engages personally in agri* 
culture labour within these limits. The 
agriculture is, therefore, to be sarried on 
within the limits nf a district to which 
this Ast may apply- The whole of this 
Act is extended to tha foar districts specified 
in section 1, some provisions of the Act apply 
to the districts and some apply to the 
whole of British India. The words "this 
Ast may for the time being extend,” can 
hardly be construed as including any portion 
of the Act, for, on the basis of this inter* 
pretatioD, the Act may be made applicable 
to Calcutta cr Madras. The extension of a 
few sections sannot bs regarded ae an exten* 
eion of the Ait, As was said in the sate 
of Ohanbaiagga v. Ohennopgavda (1): "What 
is meant by the extension of an Act to a 
district is, the extension of a substantial 
portion of the Act and not merely the 
extension of a particular section or 
one or more sestionB." And in the 
cate of Punhotam L'-lbhai v. Bhaianjt 
Pattab (2) it was held that, "the effeet of 
the extension of section 11 by the first 
section of it, to all India is, simply to impose 
upon any person in any part of India who 
brings a snit, of a nature mentioned in 
the third sestion, against an agriculturist or 
agriculturists residing within the District* 
of Poona, Satara, Sholapnr and Ahmednagar, 
the necessity of instituting ench suit, and 
haviog it tried, in a Oonrt within the 
local limits of whose jurisdiction be or 
they reside. The Oonrt muet necessarily be 
in 60 me one of the said fonr districts. Tha 
word ' agriculturist’, as defined in coition 2, 
clause (2), refers to an agriculturist residing 
within any one of the said fonr districts 

(1) 64Ind. Can. 093; 41 B. 2i7j 22 Bom. L. 8. 
44. 

(2) 4 P 3Gl)j 2 Ind. Dec, (a. a ) 7*7. 
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Only, and not to one residing in any other 
district." The enumeration of the four 
districts in the sate is in assordanse with the 
definition of the term 'agrisulturist' as it 
then stood, and the A,t has been 
extended in whole or in part to other 
distrisis or plaaes in the Presidensy of 
Bombay. The judgment in this oase was 
given on a reference from the Judge of the 
Small Cause Court at Ahmedabad, who 
plaaed on seotion 11 the same interpretation 
as Mr. Lulla seeks to do now. Mr. Lulla 
relied cn the judgment in the ease of 
Tuliidai Dhunie■ v Virbueiopa (3) in support 
of bis argument, Be apparently has 
misread the following passage in this 
judgment : "it follows that ‘agriaulturist’ 
in eeotion II means one asaording to the 
definition in seation 2, although the latter 
sestion is not dealared to ex'end to the 
whole of British India. Seation 11 extends 
to the whole of British India as to suits 
brought against agriaulturiste of the desorip- 
tion given in seation 2." All that this 
passage means is, what has been stated in 
the judgment at page 360 that there is 
an obligation upon any person in any 
part of India who bringii a suit of the 
nature mentioned in the tbiid Eeotion 
against an agrioolturiet, to bring it within 
the four plates mentioned in the Aat. 

There aan be no doubt that the Dekkhan 
Agriaulturiste’ Relief Aat is essentially a 
lcaal measure and it aould not have bsen 
contemplated by the Legislature to make 
it one of general appliaation by the ex¬ 
tension of seations 1 and 2 to the whole of 
British India. 

My finding, therefore, on the preliminary 
issue will be, assuming defendant No. 1 to 
he an egroultnrist, as be is a resident of the 
Punjab, to whish the Dekkhan Agriculturists’ 
Relief Aat has no appliaation, this Court has 
jurisdiction to try the suit. 

V. H, 

hsue decided in the affirmative. 

(3) 4 B. 021; 2 Ind. Dec. (n. s.) 922. 


ODDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appial No. 314 op 1S2C. 

Febiuary 18, 1921, 

Present :—Mr. Daniels, A. J. 0, 
GAJaDHAP. PRASAD— Plaintiff 
—Appellant 
versus 

MANRAKHAN and OTBEA8—Defendants 
— Respondents. 

Pre-emption—Vendor out of possession—Legal pros 
feedings necessary-Sale, nature of—Question of fact. 

It is not correct to say that no sale can bo the 
subject of pre-emption where legal proceedings are 
necessary to obtain possession of the property, 
[p. 6 ik, col, 1.] 

Where a sale-deed definitely purports to sell, not 
a share in a law suit, but a share in a property to 
which he definitely and clearly states his title, the 
sale is subject to pre-emption, oven though it is 
effected for the purpose of raising foods to recover 
the property by litigation, [p. 6**, col. I.] 

Abdul Wahid Khan v. Shaluka Bibi t 21 C. 496; 21 I. 
A. 26; 6 Sar. P. C. J. 3^9; Rafique aV* Jackson's P. C. 
No. 134; 10 Ind. Dec. (ni) Wrti (P.C.) and Itiraa 
Mohammad Abbas Ali Khan Bahadur v. A. Quieros t 
9 0. C, 86, distinguished, 

The question whether a sale is a gonuino sale or a 
mere sale of a share in a law suit is one to be deter¬ 
mined on the facts of the case, [p 686, col. 1.] 

Appeal from a deeree of the Additional 
Subordinate Judge, Unao, dated i2nd Jaly 
1920, upholding: that of the Maneif, Sa6pur 
(Unao), dated 4th Aogust 1919, 

Syed Zahur Ahnad % for the Appellant. 

Dr. J. N. Mitra , bolding the brief of the 
Hon’ole Pandit Go'taran Rath Mwa t for 
Respondent No, 1, 

JUCGWENT.—This is a seeond appeal 
in a suit for pre eruption whish has been 
dismissed by the Courts below, professing to 
follow the rnlings in Abdul Wahid Khan v. 
Shaluka Pibi (l), Mina Mohammad Abbas Ali 
Khan Bahadur v. A. Quicrot (2), Khunhaid 
Ali v. Rashid Huiain (3), on the ground that 
wba T > was sold was not property but a 
mere share in a law suit. The learned 
Subordinate Judge also refers to a fourth 
ease Rai Bahadur v. Jagrup Panie (4) but as 
it was held in that ease there had been no 
sale this ease is irrelevant. 

(1) 21 C. 496; 21 I. A. 26; 6 Sar. P. 0. J. 399; 
Rafiquo & Jackson’s P. C, No. 134; 10 Ind. Deo. (N. s.) 

961 IP. C.). 

(2j 9 0. C. 86. 

(3 9 0 0.331. 

(4) 42 Ind. Cas. 37, 20 0. C. 249, 4 0. L. J. 640,, 



INDIAN CASKS, 


685 


Vel. LXVI) 

GIJiDHiB PR1BAD C. MANBiSUAK. 

The feote are bb follows Muiammol Dal 
Kosr while in pctsession as a Hindu widow 
of (be properly of her deceased husband, 
Baldeo Siogb, executed a mortgage by eon- 
ditiocal eale in favoar of one Jegannath. 
Jagannath brought a suit for foreclosure, 
obtained a final deeree on l3tb January 
1910 and was put in possession of the prop- 
eity, Musammat Dal Knar died in Marsh 
1916. Thereafter, Mangal Singh and certain 
other persons brooght a suit against 
•Jagannath on the ground that they W6re 
the nearest reversioners of Baldeo Singh and 
that the mortgage had been obtained by 
JngaDnath without legal neoessity. In 
Ibeir pedigree Ibey showed Thanna SiDgh and 
hie Irotber, Badri Singh, (since deceas¬ 
ed) as being nearer in degree to Baldeo 
Singh than thimselves but alleged that they 
wire illegitimate. Among the defences plead¬ 
ed by Jagannath one was that Tbanra 
Singh and his brother were not illegitimate 
ard that, cn the plaintiffs' own case, they 
and cot the plaintiffs were the nearest 
revereiorfie. While this suit was pending 
Tbanca Sirgh, cn Utb January 1918, sold a 
two-annas eight-pies share in Maoza Bardhai 
to MaDrakhan for a sum of Re. 3t0. The 
sale-deed sets out that be is the owner of 
the property as heir of Baldeo Singh but 
that Mangal Singh and others had get 
mutation and brought a claim in the Civil 
Courts fcr the property and that Tbanca 
Singh bed not the means to fight the case. 
He, therefore, Eold the property to his 
vendee ManrakbaD. After the execution of 
this sale-deed, Manrakhan brought a suit 
against Jagannath for possession of the prop¬ 
erty. This suit and that previously instituted 
by Mangal Singh were tried together and by 
a judgment, dated ?th December 1918, the 
learned Subordinate Judge decreed the 
slaim of Manrakhan and dismissed the 
sross-Buit. Shortly afterwards, on 18th 
January 1919, the prt sent appellant, Gajadhar 
Prasad, filed a suit for pre-emption in reepest 
of the eale deed of 19th January 191b in 
favour of Manrakhan, Two other pro- 
emptora also filed suits but with these we 
are not now sonaerned. 

The' grounds on whish the learned 
Subordinate Judge has arrived at the 
finding on whish lie has dismissed the suit 
f»W.— 


(1) that Thanna Singh was not in pos¬ 
session of the property; 

(2) that the success of Thanna Smgb 9 
claim, should he brrng one, was doubtful ; 

(3) that the sale price was very mesh 
less tbaD the real value of the property which 
is now valued at Rs. 2.0C0 

In this connection it may be remarked 
that, however good TbaDDa Singh’s title 
might be, no one would be likely to give 
anything like the fall value for the pur¬ 
chase of property wbeD be knew that a 
long and expensive law suit would be 
necessary before be could obtain possession 
of it. 

The question for decision is, whether tbs 
considerations relied on by the learned Sub¬ 
ordinate Judge are sufficient to bring the 
tase within tbe principle of the rulinga 
on which be has relied. In my opinion, 
the principle of those cases must be con¬ 
fined within very narrow limits. The facts 
of Abdul Wahid Khan v. Shaluka Bibi (1), 
were of an altogether exceptional nature. 
The defendant who was setting up the 
claim to pre-emption was at tbe same time 
denying the title of tbe vendor, and alleg¬ 
ing that be himself was tbe true owner of 
the property. Tbe sale whish he sought 
to pre-empt wa9 exesnted for the purpose 
of raising funds to recover the property 
from tbe defendant himself, the very per¬ 
son who set np his right of pre-emption 
in defence. The ooete to be iniurred in 
the legal proceedinge formed a part of the 
prise agreed upon. Under these sirium- 
stances, their lordships held that tbe law 
of pre-emption laid down in tbe Oudh 
Laws Act was Dot applicable and added; 
"In truth, tbe transaction was a eale of a 
share in a law snit, The position taken 
up by the defendant was altogether in* 
consistent with claiming a right of pre* 
emption,” In Mina Mohammad Abbai Ali 
Khan Bahadur v. A, Quierot (2), Mr, Slot*, 
who delivered the leading judgment, said 
that the facte were not very different from 
those of the Privy Oounsil ease. In this 
case not only had the vendor a very 
doubtful right under the Will, but the 
major portion of the sale consideration was 
made to depend on whether it was decided 
that he had any right to the property. 
Mr. Ohamier, in concurring, said that thia 
was not the kind of transaction to whiilj 
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Chapter II of the Oudh Lawa Act was 
ever intended to apply and that it 
would be impossible for a Coart to as¬ 
certain the market valne of what was being 
sold. 

In my opinion, these ralings were never 
intended to lay down that no right of pre¬ 
emption arises in any case in whish the 
vendor was oat of possession and litigation 
woald be necessary to recover possession 
of the property. The fact that the vendor 
had in troth a good title to the property 
is evident from the result of the litigation 
which afterwards took place, i have my¬ 
self held in the case of Balwant Singh v, 
Lallu Bam (5), that the question whether 
a sale is a genuine sale or a mere sale of a 
chare in a law suit is one to be determined on 
the facts of the case, and that it is certainly 
not correct to say that no sale can be the 
subject of pre-emption where legal pro¬ 
ceedings are necessary to obtain possession 
of the property. On the faots, that was 
a stronger case in favoar of the pre emptor 
than the present, bat the principles there 
laid down, to which I still adhere, are 
entirely applicable to the case before me. 
The sale-deed definitely purports to sell 
not a share in a law suit but a two-annas 
eigbt-pies share in Zamindari property to 
which the vendor definitely and clearly 
states his title. There is no reason on 
principle why a obampertous purchase of this 
nature should be exempted from the liability 
to pre emption to which other purchases are 
subject. In my opinion, the suit has been 
wrongly dismissed on this preliminary ground 
and, setting aside the decrees of the Ooarts 
below, I remand the oase through ibe lower 
Appellale Court to the Court of first instance 
for decision on the merits. The appellant will 
be entitled to bis costs in this Court and in 
the Court below. As Bharat Singh bad teased 
before his death to have any interest in the suit 
it will not be necessary to make his heirs 
parties in the Court below, In fact, there 
appears to be now no necessity for determining 
the fourth issue originally framed by the 
learned Munsif. 


MADRAS HIGH COURT. 

Civil Miscellahious Petitions 
Nos. 2351 to 2358, 2370 to 2373 
2375 to 23 :4, 2388 and 2387 of 1920. 
September 9, 1921. 

Present: —Mr. Jastice Spenser and 
Mr. Jastice Kamarswami Sastri. 
RAJaH of RAMNAD — Petitionir 

versus 

KAMITH RAVUTflAN and otheri— 
Respondirti. 

Civil Procedure Code (Act V of 190V, 110- 

"Claim or question to or respecting property of like 
amount ," meaning of—Possible suits involving same 
points but not per-ding, applicability to—Lettc rs Patent 
(Mad), cl. 39 —Substantial question of law though 
value trifling—Leave to appeal. 

The expression "claims or questions to or respect¬ 
ing property of like amount or value” in section 110 
of the Civil Procedure Code refers only to questions 
arising between the parties to the suit and not to 
questions affectiug the title of one of the parties 
to the suit in suits that muy hereafter be brought 
but are not now pending [p. 687, col. 1.] 

Hanuman Prasad v. Bhagnati Prasad, 24 A. 236; 
A. W. N. (1902) 48 and Moofti Mohummud (Jbdoollih 
v. Baboo Mootichund , 1 M. I. A. 363; 3 W. R. P. C. 
ail 1 Suth. P. C. J. 66; 1 Sar. P. 0. J. 129; 18 E, K. 
148, followed. 

Ananda Chandra Bose v. Broughton, 9 B. L. R. 423, 
not followed. 

A decision on the meaning of suction 12 of the 
Madras Estates Land Act is a question which 
involves a substantial question of law within the 
meaning of section 110 of the Civil Procedure Code, 
[p. 687, col. 1 ] 1 

It is within the jurisdiction of the High Court, 
under clause 39 of the Letters Patent, to grant 
leave to appeal to His Majesty in Counoil in 
suits of small value where the right in dispute, 
though not exactly measurable in money, is of great 
private importance- [p 657, col. 1.] 

Joykishen Mookcrjcc v. Collector of East Burdwan, 
10 M. I. A. 16; 1 W. R. P. C. 26; 1 Suth P. C. J. 642; 

2 Sar. P. C. J. 64; 19 E. R. 879: Anant Ham v. Shcowj 
Singh , 18 Ind. Cas. 305 and Harjibhai v Jamshcdji t 
21 Ind. Cas. 783; 16 Bom. L. R 1U21, followed. 

Petitions, under sections 109 and 110 of 
Order XLV, rules 2 and 3, Civil Procedure 
Code,1908,and clause 39 of the Letters Patent, 
praying the High Court to grant a certificate 
to enable petitioner to appeal to the King 
in Council against the judgment of the High 
Court in Civil Revision Petitions Nos. 164 to 
178, IS J to 183, 1 85 to 194, 196 and 1252 
of 1918 and reported a9 60 Ind, Cas. 90. 


z. K, & n. H. 

Apfeal allotted: Oase remitted 

for re trialt 


Mr. 0. Anantha Krithna Aiyar, for the 
Petitioner. 

Mr. S. So'.mdaraia AiyMW r t f° r Rfl* 
epondente, 


15) Wind, Cat, 4'.2, 6 0. L.J.29. 
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ORDER.—These are petition# for leave 
to appeal to His Majesty in Gonnoil from an 
order passed noder sestion 25 of Act IX of 
1887 in exeriise of the High Court’s power# 
of revision over the judgment given by the 
Distriet Mnneif of Manamadura in certain 
Small Cause suite. 

Those suits were brought by the Rajah of 
Ramnad in a Small Cause Court to reaover 
damage# for the tutting of trees in the 
defendants’ holdings. The damages alaimed 
amounted to no more than a few rupees in 
eaah tase. It is now alleged in an affidavit 
sworn to by a subordinate of the Rajah that 
the effeot of our order will be to deprive the 
plaintiff of tirva to the extent of Rs. 30,000 
when the whole Zemindari is tonsidered. 
There ie no tounter affidavit and this state¬ 
ment, therefore, is tot challenged. It is, 
therefore, urged that the order involves, 
directly or indirectly, a elaim or question 
of npwards of Rs, 10,000 in value. 

The referense in the Civil Prceedure Code 
is evidently to question# arising between the 
parties to the suit and not to questions 
affeating the title of one of the parties to the 
suit in suite that may hereafter be brought but 
are not now pending. Vide Hanuman Prasad 
v. Bhagvati Praiad (1) which follows a 
decision of the Privy Oouneil in Mufti 
Mohummud Ubdoollah v. Baboo Mootiehund (2) 
and must, therefore, be preferred to the 
decision of a Single Judge in Ananda Chandra 
Boie v. Broughton (3). 

As the value of the subjeet-matter involved 
is lees than Rs. 10,C00 no appeal can lie 
from our final order unless we certify under 
clause 39 of the Letters Patent that the ease 

is a fit one for appeal to the Privy 
UOQQSlh 


We think it must be conceded that 
decision, being one on the meaning of eec 
12 of the Madras Estates Land Act, invo! 
a Substantial queition of law and that i 
likely to have very serious and far-reael 
consequences in the Ramnad Zsminc 
seeing that other Courts in that District 
follow it m dealing with disputes as to 
rent payable for trees and as to the righl 
raipofs to take the timber of growing tr 
Looked at from this point of view, the r; 

m fVr 2 ! 01 (1902) 43. 

WW 8 .M. 483 . 


in dispate is not exactly measurable in 
money, bat is of great private importance 
and, in saeh oases, leave to appeal has been 
granted in Joy<uhen 1 ioo'ierjee Ve Collector 
of Bait Burdwan (4) and by the Allahabad 
and Bombay High Courts respeitively in 
Anant Ram v. Sheorai tingh (5) and 
bhai v. Jamshedii (6). 

We, therefore, certify under those 39 
that these eases are 6t eases for appeal. 
The appeals may be eoneolidated for purposes 
of seoarity. 

Me 0. P. 

j. p. & w\ o, A. Leate granted . 

(4) 10 M. I. A. 16; i W. U. P. C. 26; 1 Suth. P. C. J, 
542; 2 Sar. P. C. J. 54; 19 E. H. 879, 

(5) 18 Ind. Caa. 305. 

(6) 21 Ind. Cas. 783; 15 Born. L. B. 1021. 


OUDH JDDIOIAL COMMISSIONER’S 

COURT. 

Fibst Civil Appbals Nos. 48 and 60 
of 1919 , 

February 22, 1921, 

Present Mr. Daniels, A. J. 0„ 
and Mr, Lyle, A, J. C. 
MAHRAJ PRAG DIN— Plaintiff— 
Appblunt 
versus 

BHAGWAT1 SaHAI and othirs— 
Dbfindanti—Rispondints, 


BHAGWATI SAHAI and othbbs 
—Dbfindants—Appillants 

vtriui 

MAHRAJ PRAG DIN— Plaintiff— 
Rispondint. 

ifmWu Law-Joint family-Mortgage b V some 
members Personal decree—Legal necessity-Interest 
—Limitation—Contract Act (IK of l872j, s. ]0— 
Undue influence—Necessity—High rate 0 / interest. ~~ 


- ----n-o-- «•'**» wiuu mourners or a 
Hindu joint family seeks only a simple money. 

decree in respect of the mortgage-dobt, no question 
of legal nooosBity arises. In the absonce of fraud 
undue 1 influence, or other oircumstancos whioh would 
invalidate the oontraot, the member* who executed 

™u, P orso “ sl| y Uablo and the other 
members are liable to the extent of the assets of 

tho executants who are dead which hnvo come into 
their hands, [p. 0S9, ool. 1.] ,uw 
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Where u mortgage-deed provides that the interest 
will be paid year by year and in case of default it will 
e added to the principal and compound interest 
will U* charged; that the mortgagee might realise 
the interest every year by suit or might have it 
added to the principal, and that at the time of 
redemption or foreclosure the total interest due 
would be deemed to be a separate item which the 
mortgagee would bo entitled to recover from the 
person and other property of the mortgagors, the 
mortgagee has an optiou either to sue for his 
interest year by year or to allow it to be compound- 
ed and to sue for it at the time of redemption or 
foreclosure and no part of the interest can become 
barred by time, [p 6<H>, col. 2.] 

In order to establish undue inlluence as detiued by 
section 16 of the Contract Act, it must be shown 
that the lender took advantage of the uecessitv 
and of the position of the borrower and imposed 
unconscionable terms. The mere fact that the 
borrower was under urgent need to borrow is not 
of itself sutheieut to raise the presumption that 
undue inlluence was exercised, nor does the existence 
of urgent need, accompanied by the fuel that a 
high rate of interest is charged, establish such a 
piesumptiou, [p. 639, col. 2; p. 690, col. J.] 

Appeal from a deiree of the Subordinate 
Judge, Sitapur, dated I ®th July 1919. 

Messrs. A. P. Sen, Kanhaiya Lai and 
Tinkuari A tohon Qhoih, for the Appellant. 

Mr. Bisheshiear Nath Srivattaia, tor Re¬ 
spondent No. 1, 

Mr, R. N, Chak, for all the Respondents. 

JUDGMENT.—Mahraj Prag Din brought 
a suit on the basis of two registered 
mortgage-deeds executed in hie favour on the 
3rd October 1899 by Nand Kishore, Girja 
Dayal, Bhagwan Dae, Gur Prasad, Parbhu 
Dayal, Muiammat Mul Kunwar, Sami Dayal, 
Bebari Lai, Kanhaiya Lai and Bans Gopal. 
One of these deeds was a usufruotuary 
mortgage for Rs. 900. It provided that the 
mortgagee should be put in possession of the 
mortgagor’s share of 6 bint at and 13J 
bituantis of Baqipur and should take the 
profits of it in lien of interest, that the 
mortgaged property would be redeemed after 
seven years and that, on failure to redeem, 
the mortgage-deed would be treated as a 
mortgage by conditional sale. The other 
deed was a deed of further sharge for 
Rs. 900. it provided that the prinsipal sum 
should be paid along with the money due 
on the deed of usufruotuary mortgage at the 
stipulated time and in case of default it 
should be sonsidered as a portion of the 
jmrobaso-money, and that the interest would 
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be treated as an amount separate from the 
principal whioh the mortgagee in oi*e of nsn. 
payment at the time or redemption or 
absolute eale would be entitled to reaover 
from the other moveable or immoveable 
property of the original mortgagors. Nand 
Kishore, Girja Dayal, Bhagwan Da», Parbbu 
Dayal, Kanhaiya Lai and Bans Gopal are 
dead. The mortgagee brought bis suit 
against their representatives and the other 
mortgagors for foreelosnre in respeot of tbe 
principal amounting to Rs, 1,800 and for a 
simple money-deeree for R?. 25 338 in 
respeet of intereet doe on the deed of farther 
charge. Tbe learned Subordinate Jadge 
gave the plaintiff a deeree for foreelosnre in 
respeet of tbe prinoipal snm and a simple 
money-deeree for Rs. 3,318 in respeet of 
intereet doe on tbe deed of farther sharge. 
The rate of interest entered in tbe deed was 
Re, 1*10*0 per sent, per month with yearly 
rests, bnt tbe learred Subordinate Judge bos 
allowed orly simple interest at that rate. 
The defendants pleaded that tbe property 
mortgaged was joint family property, that 
there vas no valid nesessily for raising 
tbe money on sueh bard terms, and that 
undue influence had been exereieed. Tbe 
learned Subordinate Judge has not some 
to a very dear flnding on these pleas, 
He seems to have held that, although 
tbe prinsipal money was borrowed for 
legal necessity, there was no sueh necessity 
as would justify the high rate of interest 
at whith money was borrowed. He has 
held that the terms of the deed were hard 
and uneonsoionable but he does not appear 
to have held that undue influence, as 
defined in seetion 16 of the Indian 
Contrast Act, had been exersised. Tbe 
defendants also pleaded that the suit for 
a simple money-dearee was either premature 
or barred by time, but this plea was 
not aisepted by the lower Court. Tbe 
deiree passed by tbe lower Court in res- 
pest of the intereet was a personal desrea 
against Gur Prasad, Muiammat Mul Kunwar, 
Sami Dayal, and Behari Lai. Against the 
other defendants tbe lower Court gave a 
deiree only to the extent of the asset* 
of the deoeased mortgagors whiih had 
some into their hands or which ware 
proved to have been received by them 
and not duly aeaouoted for. The defend¬ 
ants have paid tbe principal 
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Re. 1,800. Against the decree for Ei. 3,3.8 
in respect of interest they have filed an 
Appeal (No. 60 of 1919) and the grounds 
taken are that the rale of interest allowed by 
the Subordinate Judge was excessive and 
that a slain for a Bimple money-decree was 
either premature or time barred. The 
plaintiff has also filed an Appeal (No. 48 of 
1919) and he elaims that interest should have 
been allowed at the stipulated rate and that, 
in any isse, compound interest should have 
been allowed against those persons who had 
exesuted the deed of farther charge. It will 
be noted that the plaintiff does not claim that 
a personal decree should have been passed 
against any of the defendants who were not 


parties to the deed. 

. In view of the deoree which has been passed 
and of the grounds taken in appeal, it seems 
to us that the question of legal necessity 
does not arise. It is urged on behalf of the 
defendants, that as there was a mortgage on 
the joint family property, and that as it was 
sought to enforce the mortgage against the 
-members of the joint family, then each 
covenant in the mortgage should be scruti- 
n'zad whether it affects the joint family prop¬ 
erty or not, and that even if aDy of the 
covenants does not affect the joint family 
property it cannot be binding on the members 
of the joint family unless it be proved that 
there was legal necessity in respect of it, We 
find ourselves unable to accept this view of 
the law. The lesrned Counsel for the defend¬ 
ants relies upon the rulings reported as Nawab 
Ndiir Btgam v. Bao Roghunaih Singh (1) and 
ifiora6.lt Singh v. Our Bahhih Singh (2); but 
-in both those caees it was sought to enforce 
the mortgage debt against the joint family 
property. In the present case it ie not sought 
to enforce the covenant in the deed of farther 
charge in respect of interest against the 
mortgaged property and only a simple money- 
decree has been asked for in respect of it. 
In the absence of fraud, undue influence, or 
other circumstances which would invalidate 
the contrast, the defendants who entered into 
the covenant are dearly personally liable and 
the other defendants are clearly liable to the 
extent of the assets of the executants who 


(I) 60 Ind. Oas. 434; It A. 671; 38 M. L. J. 621; 17 
A. L. J. 691; i3 0. W. N. 700| 21 Bom. L. B. 434; 26 
M. L. T. 40; 80 0. L. J. 86; 11019 M. W. N. 493; 1 
U */?’x h B (P ‘ 0l < 40 i 40 L A. 146 (P. 0.). 

. (8) 38 Ind, Oas. 910,19 0. 0.169. 
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are dead which have come into their hands. 
Indeed, we think that a personal deoree conld 
have been passed against the sons and 
grandsons of the deceased executants who 
have been made defendants in the pre^nt 
case as, in the view of the ruling in Baku Bom 
Chandra v. Bhup Singh (3), they are under a 
pious obligation to discharge the debt as 
there is no suggestion that it was incurred 

for immoral purposes. , , 

The questions, then, that remain for decision 
in these two appeals are 

first, was aDy nnduo influence, as defined 
in section 16 of the Indian Contrast Act, 
exercised, and, if sc, what rate of interest 
shoald be allowed ? and 

secondly, was the claim in respect of 
interest barred by limitation or prema- 
tore P 

With respect to the question of undue 
inflaenee, we find that a foreclosure desreo 
for Rs. 709-12-0 had been obtained in 
respect of the property mortgaged by the 
defendant in a suit against the mortgagors 
and the 6th of October 899 wa9 the list day 
allowed for payment. The deeds in suit were 
executed on the 3rd cf October 1899 and 
the amount borrowed on them was R9, 1,800. 
It is dear, therefore, that the mortgagors 
were in urgent need of obtaining money to 
pay off the foreclosure decree. But the 
mere fast that sash argent need existed it 
not of itself sufficient to raise the presump¬ 
tion that undue iiflaence was exeroised: 
Sundar Koer v. Rai Sham Kriihen (4), and 
Ram Oharan v. Kanchan Kuar (5). 
Nor, indeed, does the existence of argent 
need assompanied by the fact that a high rate 
of interest was charged establish each a pre¬ 
sumption. la ordinary circumstances, the 
more pressing the necessity the higher the 
rate of interest is likely to be, for the 
borrowers have not time to make such 
inquiries as will ensure that they are borrow¬ 
ing at the cheapest rate obtainable. In order 
to establish undue influence, at defined by 
section 16 of the Contrast Act, it mast 

(8) 89 Ind. Cos. 280; 89 A. 437, 2t C. W. N. 698; 1 
P. L. W. 667; 16 A. L. J. 437; 19 Bom. L. B. 4)8; 98 
0 L.J. 1; 83 M. L.J. 11; .1017) M. W.N.430;2a 
M. L. T. 22; 6 L. W. 213; 44 1. A. 120 lP. 0.). 

l4) 84 0.160; 4 A. L. J. 109, 6 0. L. J. 103; 9 Bom. 
L. B. 804; 11 0. W. N. 2 »9; 17 M. L. J, 43, 2 M. L. T, 
76,841. A. 0 (P. 0 ). 

(6) 8 0. 0. 193, 
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be ehowu that the bnler tco: advint- 
age of the neo-ssity ani of tin position of 
the borrower and imposed unooo=oioaabU 
terms. [ Kamli Prasai v. Ram Ohm ha Frasil 
Narain Singh (6) . 

In tin present case tho terms are by no 
means anaenal. The interest obarged was attbe 
rate of Re. 1 • 10 0 per O 3 ot with yearly rests. 

e iind that the defendants had borrowed 
money previously on practioally the same 
terms in order to purchase the properly 
mortgaged by the deeds in suit and that the 
mortgages in respeet of which the f reclo 3 ure 
deeree was obtained aarried interest at tho 
same rate. And the faet that no less than 
Diue adnlt male members of the family 
joined togother in executing tho deed of 
farther charge is in itself an indication that 
no nndat, i'tlieuce is likely to have been 
ei 9 roisad. Furthermore, we End that tho 
defendants, in paragraph 14 of their wii.tsn 
statement, set oat in deSnite tsrms the 
manner iu which they alleged that aDdae 
itfloence had been exercised. Tney declared 
that they had negotiated a loan from Anseri 
Singh, resident of Taralia, on interest at Rs. 1 
per cent, per mensem for the pnrpo 9 e of 
paying off the forsclosnre decree; that when 
the plaintiff agreed to lend them the money 
at the came rate of it.tsre9t they dropped 
the negotiations with Auseri Singb, and that 
when the time for foreclosure came very 
□ear and the parties went to Sitapar to exe¬ 
cute tbo deed, the plaintiff resiled from bis 
agreement and insisted on taking compound 
interest on the deod of further charge at R?. 
1-10 0 per eent. per mensem; and as the time 
was so short the defendants were sompelled 
to accept the term9 offered to them aud took 
the loan in order to save the property from 
foreclosure. Had the defendants been able 
to prove these allegations we should not have 
hesitated in holding that nndue itflueDos had 
been exercised, but there is do evidence 
whatsoever to sopport this story Dor has it 
been aooepted by the learned Subordinate 
Judge. Auseri SiDgh himself has not been 
examined as a witness. Not one of the defend¬ 
ants has gone into tho witness-box and we 
have merely the statement of Jang Bahadur, 
the eon of Auseri Singb, to the effect that 
twenty years ago Bbagwati Sahai, Nand 

(ti) 51 lud Cat 495; -1 P. L. J. 665; (1919} Pat. 
S«C. 
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Rishore and Giria Diyal aporoashed him and 
asked for a loan of about Ri. 2,000, but he 
does not remember woat interest he asked or 
for what purpose the money was rtqaired; 
nor does he say that he agreed to lend the 
money. In all these oiroamstances, we must 
hold that the defendants have failed to prove 
that any undue iifloenoe was exersised. That 
being so, the plaintiff is entitled to enfone 
the terms of the bond and no rodustion in 
the rateef interest can be allowed. 

The deed of farther charge provides that 
the interest will be paid year by year ; in 
case of default it will be added to the primi- 
pal and compound interest will be sharged; 
that the mortgagee might realise the interest 
every ye»r by suit or might have it added to 
the principal, and that at the time of redemp¬ 
tion or foreclosure the total interest due 
would be deemed to be a separate item which 
the mortgagee would be entitled to recover 
from the person and other property of the 
mortgagors. The deed, therefore, gives the 
plaintiff an optioD either to sue for bis inter¬ 
est year by year or to allow it to be com¬ 
pounded aod to sue for it at tbs time of re¬ 
demption or foreclosure. Io there circum¬ 
stances, following a aeries of rulmge of this 
Court, we bold that the claim for interest as 
brought was not barred by limitation. Durga 
v. Tola Ram (7), Ram Fanhad v. Qadro 
(8), Mubarak Ali V. Oopt Hath (9), Batar,t 
Singh v. Rampal Singh (10), Kali Oharan v. 
Ohhab Nath (11). 

Finally, it i 9 urged that the suit for .Merest 
is premature because under paragraph 6 of 
the deed of further charge the right to 
recover accraed only after redemption or fore¬ 
closure had taken place. We are of opinion 
that there is no foroe in this contention and 
that the plaintiff was under the terms of the 
deed entitled to bring his suit for the interest 
due aloDg with bis suit for foreclosure. 

The result is, that we allow the plaintiff’s 
appeal (No. 48 of 1919) and dismiss the 
defendant’s appeal (No. 60 of 1919), The 


(7) 19 Iml. Cas 738; 16 U. C. 45. 

(8) -IO Ind. Cas. 232; 20 0 C. 132; 4 0. L. J. 341. 
(9i 45 Ind Cas. t>13; 6 0. L. J. 73. 

(10) 61 Ind. Cas. 985; 6 0. L. J. 243; 1 U. P. L. R. 


(J. C*) 4*. • 

(ID 52 lud. Cas. 413i 22 0. C. 150; 1 U. P. L. 
(J. C.) 39; 6 0. L, J. 36b. 
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decree of tbe lower Court will be amended 
and the plaintiff will be allowed a simple 
money-decree for Rb. 25,338, the fall anoint 
of tbe interest alaimed, against all the de 
fendante. Tbe defendants Nos. 4 and 15 to 
17 will be personally liable. Tbe remaining 
defendants will be liable only to tbe extent 
of tbe assets of Nand Kiehore, Girja Dayal, 
Bhagwan Dae, Parbhn Dayal, Kanbaiya Lai 
and Bans Gopal in their hands and proved 
to have been received by them and not 
duly asionnted for. In view of tbe fast that 
the interest had nsoanted np to saah an 
enormous sum, we are of opinion tla^ tbe 
parties should bear thtir own aosts through¬ 
out and we order aseordingly. 
z E. 

Appeal No. 48 allouel. 

Appeal No. 60 dimmed 


ALLAHABAD HIGH COURT. 
O-iiGiiUL Civil Suit No. 3 or 1921. 
Marsh 9, 1922. 

Freient: - Mr. Justise Piggott and 
Mr. JuRtioe Walsh. 

KEDARNATH MOTI LAL —V?.>j c ant 

tenui 


interpretation of the clause was for the arbitrator 

alone: . . 

Held, that the Court had jurisdiction to go into 
the matter, that the clause was applicable to both 
parties and that, therefore, the award was invalid, 
[p 6«, col- 2 ] 

Per Walsh, J.— The interpretation of arbitration 
olauses is for the arbitrator bat in the present 
case there is no question of interpretation To 
hold that a plain and unambiguous clause applies 
against one party to the contnct and not against 
tbe other is misconduct (p. 693, col. 1.] 

Messrs. P. L. Banerji and U. 8, Ba pii, 
for the Applicant. 

Messrs. B, E. O'Oonor, 0. W, Dillon, Dr. 
8, N. Sen, Dr. K . N. Katiu and Mr. Durgi 
Praiad, for the Opposite Party. 

JUDGMENT. 

Pigojtt, J.— This is an appliiation to file 
an award, dated November 22ad, 1920, made 
in sonneotioa with a trade dispute between 
two firms upon a private submission and 
an arbitration eondnsted without tbe inter¬ 
vention of the Coart. Tbe defendant-firm 
is the same as in sates Nos. 1 and 2 to day 
detided by ns. and tbe fasts of the dispute 
are broadly similar. Here also, the award 
is that of an umpire appointed by the 
Committee of the Delhi Piese Goode Asso- 
siation after the arbitrators shosen by the 
parties had failed to agree. There are two 
points upon whieh the present sase is 
distinguishable from those above referred 


Messrs. SUKHAMAL BANSIDHAB— 
Opposite Paett. 

Arbitration-Interpretation of arbitration clauses— 
Arbitrator’s powers-Arbitrary interpretation—Juris, 
diction of Civil Courts. 


Although gonorally tho interpretation of arbitra 
tion olanaoB ia for the arbitrator, yet when a Court 
is asked to file an award, it must determine whe¬ 
ther the document propounded as such is the 
production of an arbitration tribunal duly constituted 
under the terms of a contract or agreement bindinp 
upon both parties, [p 692, col. 2.] 

In a contract of sale there wore two clauses 
one providing that the parties would refer thou 
disputes to arbitration tho other that no claim oi 
dispute of any sort was to bo recognised unlosi 
made within a certain speoified poriod. In course 
of time the sellers claiming damages for breaoh ol 
oontract referred tho matter to arbitration, bill 
aid so after tho period specified had oxpired. The 
buyers raised objection but tho arbitrator gave the 
award holding that the socond olause referred tc 
dinpatos rauied by tho buyors only and had 
nothing to do with any claim for damages by the 
sellers. On an application to file tho award the 
!> n ? 6 ” attended that tho award was withoul 

Cd U no tl ° U '- J| h r iol ! or# tUat th ° Courl 

M uo jurisdiction to opon tho matter as th{ 


to:— 

(t) The order plased by the defendant- 
firm with the plaintiff firm was embodied 
in seven indents; the letters of aiieptame 
in respest of two of these are not forth, 
•oming, but in eaoh of the remaining five 
letters the foira of words employed is as 
follows 

" We have to intimate that your indents 
have been assepted by wire and the same 
are snbjeit to revision and sonfirmation by 
mail.” The qualifying expression, "if re. 
quired," to whish I attached sonsiderabla 
weight in deciding the sonnested eases, ia 
not to be found here: though we do not 
know for eertain that it did not appear 
in the letter of aesepUnee whieh was an- 
donbtedly written and delivered in respect 
of the first two indents. Mr. Tota Ram, 
Manager of the plaintiff firm, has made 
a very elear and (as I think) elraightfor- 
ward statement regarding (he eonree oJ 
business bat ween the parties and the reaiona 
why be did not think it oeeeasary to mkt 
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any further communication to the defendant- 
firm when the arrival of the mail from 
England showed that there bad been no 
error of transmission in the cables which 
had passed between bis firm and their 
Manchester correspondents. If tfcii were 
the only point in the ease I sboold be 
prepared to bold, thongh not without some 
hesitation, that the meaning of the reserva¬ 
tion with whiah the plaintiff firm’s ac¬ 
ceptance was qualified was perfectly under¬ 
stood by both parties, that it bed referenoe 
only to a contingency which never in fact 
arose, and that there was a completed con¬ 
tract between the parties. 

(»») There ie, however, another difficulty 
in the way of the plaintiff-firm. Accord¬ 
ing to clause (14) of the printed form of 
indent, which is the basis of the contract be¬ 
tween the parties,— 

"No claim or dispute of any sort what¬ 
ever can be recognized if not made in 
writing within sixty days from due date of 
payment.” 

The first letter written by the plaintiff- 
firm, after the defendant-firm had re¬ 
fused delivery and repudiated the contract, 
in which the former prefer any claim for 
damages is one dated April 13tb, 1920, 
considerably more than sixty days After due 
date of payment in respect of the very 
latest of the indents concerned. The um¬ 
pire has considered this point: be says, in 
effect, that the clause above quoted refers 
to claims put forward or disputes raised by 
the buyers and bae nothing to do with 
any claim by the tellers for damages for 
breach of contract. It must be remembered 
that clause (3) of the indent form provides 
the sellers with a prompt and effective 
remedy against failure cn the part of the 
buyers to acoept delivery : if the plaintiff- 
firm bad choren to avail themselves of 
tbi 9 remedy we should have bad a ‘ claim” 
on their part well within the prescribed 
period of limitation. They chose not to 
avail themselves of this remedy and to 
fall back on their rights under the ordinary 
law as the vendors under a contract of 
sale which the vendees had repudiated and 
refueed to perform. The question is, who- 
ther the plaintiff firm, having done this, 
o»d claim the benefit of the arbitration 
clause, which is No. 15 in the indent form, 
without Gist fulfilling the obligation im¬ 


posed upon them by clause 14; that is to 
say, without preferring a olaim in writing 
within the prescribed period of sixty days. 
On the contract as it stands nothing coold 
well be plainer than the expression : " No 
claim or dispute cf any sort whatever ” 
used in olause 14. We were asked to con¬ 
sider the terms of the contract as a whole : 
and on doing this it eeems to me impossible 
to avoid the inference that the condition 
laid down in this clause was intended as a 
condition precedent to the operation of 
clause 15. It was urged that the arbitrator 
was in a better position than this Court 
can be to understand the ordinary course 
of business in this matter and the inten¬ 
tion of the parties when entering into this 
contrast. If this point i9 seriously press¬ 
ed, it seems to me that we cannot alto¬ 
gether shut our eyes to the fast that tbe 
umpire represents the views of the Delhi 
Piece Goods Association, that is to say, of 
the importing firms, who are vitally in¬ 
terested in throwing tbe burden of the loss 
consequent on tbe slump in tbe Indian 
market after November 11th, 1918, as far 
as possible, on tbe " buyers in India ” 
rather than on the importers. In any case, the 
duty is cast upon this Court of interpreting 
the terms of tbe contract and I do not 
see how we oan agree to twist the plain 
language of clause 14 into something wholly 
different. Finally, it was contended that 
tbe point was one for tbe decision of the 
ai bitration tribunal and that we are not 
sitting as a Court of Appeal from tbe 
arbitrators or umpire. This last proposition 
is correct, and I have endeavoured studi¬ 
ously to bear it in mind throughout; but 
when the Court is asked to file an award 
it must dotermine whether the document 
propounded as such is the production of an 
arbitration tribunal duly constituted under 
the terms of a oontract or agreement bind¬ 
ing upon both parties. In my opinion tbe 
plaintiff-firm was not entitled to claim the 
benofit of the arbitration clause (No. 15 of 
the contract) unless and until the provi¬ 
sions of the previous olause had been complied 
with. If this view is correct, it follows that 
the award of the umpire is not the decision 
of a tribunal to which the defendant-firm 
was bound, under the terms of their sou- 
tract, to submit. 

1 would, therefore, dismiss this appU- 
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•ation with costs, including fees on the 
higher scale. 

Walsh, J.—I agree that the applicants 
in this sase are not entitled to an order 
filing the award. In my jadgment the 
arbitrator and nmpire bad no jurisdiction 
on the ground of the failure by the sellers 
to comply with clause 14 of the contract. 
The interpretation generally of slauses is 
for the arbitrators. Bat there is no ques¬ 
tion of interpretation in this ease. To bold 
that a plain and unambiguous elaose applies 
against one party to the aontraet and not 
against the other is misconduct. In this 
case it is clear that it was eo held in the 
interests of a class to which the arbi¬ 
trator himself belonged. Au arbitrator 
cannot give himself jurisdiction by arriving 
at a conclusion which there is no evidence 
to support, and on the evidence it was 
plain that no claim in writing waB made 
within the sixty days, nor was there 
any evidsnoe that this stipulation had been 
waived. 

K. H. 

Application diimuted, 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No. 140 of 1920. 
February 24, 1921. 

Premt Pandit Kanhaiya Lai. J. 0. 
PAHALWAN SINGE and ahotasr— 
Pluntiifi—Applicants 
versus 

GANGA BAKHSH SINGH and anothir-* 

Dlfl.DAhTS—OrPOSIT* P*RTT. 

Givi? Procedure Code (Act 7 of 1908j, > 152— 
Plaint, rectification of error in, ajtcr disposal of 
nit, 


Under seotlon 162, Civil Prooedare Code, errors ii 
judgment! end decrees can bo oorrootad at an; 
moment i and If those errors follow from clerical o 
aooidental mistakes committed in the plaint or otho 
proceedings it is open to the Court to ascertain b; 
enquiry whether any aooidental clip has ooourroc 
and to rectify it if the real points at issue ate no 
-tiffeeM thereby, [p, 093, ool, 2.] 


Application against an order of the 
Mnnsif, Muaafirkhana, dated the 28th August 

1920. , , 

Mr. B. K. Qhoih, for the Applicants. 

JUDGMENT.—This is an application for 
the correction of an accidental slip in the 
plaint filed in a suit which was decreed by the 
Mnnsif of Musafirkhana on the 31at August 
1917. Resently, the plaintiffs dissevered that 
grove No. 1494 khatra was wrongly deasrib- 
ed in the decree and in the plaint as 
No. 11464 khatra. They applied to the Court 
below for tbe rectification of the error under 
eeation 152 of the Code of Civil Procedure 
bnt the Oonrt refused to entertain tbe appliea* 
tion. 

It appears that the grove in question was 
described in tbe plaint not only by the 
number but also by its area and by the 
number of trees which it contained. The 
allegation of the plaintiffs is, that the area 
and the number of trees given in the plaint 
are sorrect and apply to grove No. 1494 
khatra but they do not apply to plot 
No. 146k khatra which is enltivated land and 
not a grove and contains only 3 bitieat of 
land. It might be argued that section 152 
of the Code of Civil Procedure applies only 
to a pending suit or appeal and that no 
amendment can be made in the plaint after 
the suit or appeal has been decided. Bat 
errors in judgments and decrees can be 
corrected at any moment; and if those errors 
follow from clerical mistakes committed in 
the plaint or other proceedings it is open to 
the Oonrt to asoertrain by enquiry whether 
any accidental slip has ooiarred and to rectify 
it, if the real points at issue are not affected 
thereby. Tbe suggestion ii, that the dessrip. 
tion given in the plaint is partly corraot and 
partly incorrest and that effect should be 
given to the portion which is correct, and 
the incorrect portion rectified. In Sheo Bala It 
Pathah v. Suthiei (l) a clerical error of this 
kind was allowed to be corrected and the 
whole record, beginning with tbe plaint, was 
allowed to be rectified after the onit was 
decided. In Ganpi Prasad y, Buhhag Ohanct 
U) it was held that where a decree described 
tbs mortgaged property in more ways than 
one and one description applied to one set of 
existing fasts and another to another set of 

(l) 23 Ind. Cos. 841} 12 A. L. J. 1$3. 

13; 25 Ind. Caa. 70 If 17 0, 0.250{I 0. L. J, tyj, 
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eiietirg fatia it was tie dnly cf the Ccort 
extanticg tl• dierte to atfcitain by a refer* 
erie to the reicrd cr other evideme to wkieh 
deeeripticD the decree was interded to apply. 
If this «eo be dccein the icoree cf exeantioD, 
it tan equally be dete before exetnlion takes 
plaie by an ameLcmeDt of the dearee, 
provided tbe error is of a dental nature cr 
aitidental atd tbe trial or milt cl the 
me is Dot prejcditially affeoted thereby. 

Tbe appliiaticn is, therefore, allowed and 
tbe taee remanded to tbe Court below with 
a direation to re-admit it nnder its original 
number and to diipcee of it in ateordanae 
with tbe direaticca above given after takirg 
anth evidente as tbe parties may adduce with 
regBrd to the identity and arrreatneee of the 
desaripticn cf tbe grove iD question. As tbe 
plaintiffs are responsible for tbe mistake they 
shall rot be allowed any aoste here of this 
preoeedirg. 

7.. K. 

Fft iiion acctflei. 


OALCDTTA HIGH COURT. 

AfPIAIFROM Ok'GtNAL DeCRFE 
No. Ill CF 1120. 

June 14, 1 921. 

Tr aeit Justiae Sir Aeutcsh Mookerjee, Kt., 
ard Mr, Justiae Bcakland. 

KRISHNA K1SOR DE—Dffihdaft 

—Afpillaht 

twitll 

NAGENDRABALA OHAUDHURANI— 

Plaiftiff— RgfPONDIKT. 

Mortgage tuil - Mortgage, denial of, by mortgagor 
and stranger — Recital a* to ,ayment of 
consideration-Burden o) proof-Question tf onus of 
proof, when immaterial—Consideration rm'ed not 
paid in full—Validity of bond, if ofleeted-Fordo- 
uaehin lady, dealings icith-Principles applicable— 
Alteration of document after execution, efject rf— 
Material alteration, what is — Court's decision not 
to rest on mere suspicion — Execu'ion purchaser—Prop¬ 
erty purchased subject to mortgage—Mortgage invalid 
— Benefit, by whem taken. 

If an action to enforce a mortgage security is 
contested by the mortgagor and execution is admit- 
ted by or proved against him, the onus lies upon 
him to prove that the recital as to the payment of 
consideration for the deed which he executed is 


untrue. When, however, the claim is contested bv 
a stranger who denies that the bond was executed 
and also asserts that there wbb no consideration for 
the mortgage, the onus is upon the mortgagee to 
prove his case [p. 6&6,col 2; p. 6‘. 6, col. 

The question of onus of proof arises only where 
there is no evidence one way or the other which will 
enable the Judge to come to a conclusion upon the 
question of fact to be determined; but where eri 
deuce has been adduced by both the parties sod the 
relevant facta are before the Court, the question of 
burden of proof becomes immaterial and importance 
should not be attached to the question on whom the 
initial onw lay, in such circumstances, the question 
of the burden of proof is really not pertinent [p ffg 
cols, l 4 2.] r ' 

Though there may be ground for suspicion, though 
the conduct of the parties may engender doubt, the 
Court's decision must rest not upon suspicion bnt 
upon legal grounds established by legal testimony, [p. 
69®, col. I.J 

The validity of a bond is not affected by the fact 
that the consideration recited was not paid in full; 
the bond is operative tc the extent of the sura 
actually advanced, [p. 69P, cols. 1 4 ?.] 

The Court when called npon to deal with a deed 
executed by a parda-naihtn lady must satisfy itself 
upon the evidence, first, that the deed was actually 
executed by her or by some person duly authorised 
by her, with a fall understanding of what she was 
about to do : secondly, that she had full knowledge 
of the nature and effect of the transaction into 
which she is said to have entered, and, thirdly, that 
she had independent and disinterested advice in 
the matter. These principles fall broadly into 
two groups, namely, first, cases where the person 
who seeks to hold the lady to the terras of her deed 
is one who stood towards her in a fiduciary character 
or in some relation of personal confidence; and, 
secondly, cases where the person who seeks to 
enforce the deed was an absolute straDger and dealt 
with her at aim’s length In the former class of 
cases, the Court will act with great caution and will 
presume confidence put and influence exertedj in 
the latter class of cases, tbe Court will require the 
confidence and influence to be proved intrinsically. 
The Court must have regard to the intellectual 
attainments of the lady concerned and will naturally 
be disinclined to set aside the deed where she is 
proved to have been of business habits, to have 
been literate and to have possessed a capacity to 
judge for herself [p 699, col. V; p. 7C0, col 1. p. 70), 
col. 1.] 

Either party to a document may show that there 
was in fact no consideration though consideration 
was recited therein or that tbe consideration was in 
reality different from what waa stated iu the deed, 
[p. 7itf f col *] 

The addition to a mortgage-bond after execotion 
and attestation, of anything perfectly immaterial 
does Dot affect the liability of the parties, and 
where the alteration is an immaterial one, it does 
not vitiate the instrument, even though trade by a 
party thereto [p 70col ?] 

What alteration is immaterial must depend upon 
the nature of the instrument as also upon the nature 
of the charge, [p 7 r ?, col 2 ] 

The insertion of a schedule to a mortgage-bond* 
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fcettinf out the details of the consideration men¬ 
tioned in the body of the bond does m.t constitute a 
material alteration as it does not vary the meaning 
of the instrument or change the rights or interests, 
duties or obligations of the parties in any essential 
particular, [p. 703, col. 2.] 

If a mortgage notified at the time of an execution 
sale turns out to be invalid, the benefit is taken by 
the purchaser, and the judgment-debtor is not 
entitled to claim from him a refund of the amount 
alleged to have been due on the mortgage; and the 
purohaser is free to contest the reality or validity 
of the mortgage when he is attacked by the mort- 
gagee, [p. 098, col. 2.] 


Appeal against the decision of the Subor¬ 
dinate Judge, Howrah, dated the 2ith 
February 1920. 

Babas Surendra Madhab Mallik and Pro- 
w atha Nath Baner.ee, for the Appellant. 

Dr. iSaraf Ohandra Batak and Baba Binode 
iil Uooker ee, for the Respondent. 

JUDGMENT. 

Mookirjm, J.—Thie is an appeal by the 
seventh defendant iD a enit on a mortgage- 
bond eieeuted by the first six defendants in 
favour of the plaintiff on the 13tb February 
1915 to assure a loan of Ri. 12,COD which 
was made re payable on the 12th April 1516 
and was to earry interest at nine-and-a-half per 
•ent. per annum with half yearly rests. The 
right, title and interest of the mortgagors 
in the hypothecated property was sold in 
exeeulion of a dearne for money at the 
ioBtanae of one of their creditors an! waa 
purchased by the seventh defendant on the 
VOtbJune 1916 iu the name of hie eon in- 
law, the eighth defendant, who executed a 
release in hie faveer on the 2>lh January 
1917. The mortgagee instituted the present 
suit on the 20th February It 18 for realisj. 
tion of the mortgage dues and joined aa 
defendants the mortgagors as also the pur- 
ibaeera o{ the equity of redemption, 

The mortgagors did not enter appearaose, 
and the alaim was resisted by the seventh 
defendant alone who urged that the bond had 
not been executed in conformity with section 
59 of the Transfer of Property Act, and was 
not a oona tide domment executed for con- 
BiaeratiOD, but wae in fact a colourable deed 
brought about with a view to defraud the 
unsecured creditor of the mortgagors. It 
wai further alleged that the stipulation as 
to payment of interest and compourd interest 
was an anconsaionable bargain. On these 
plead,nge five WEnea were raised in the 
foJlrwng Urme , 1 ® 


1. Was the mortgage bond in enit dnly 
executed and attested p 

2 . Was there any consideration for the 
bond i'd snit ? 

3. Is the plaintiff entitled to get compound 
interest as claimed P 

4. Is the contract for payment of interest 
a bard and unconscionable bargain P Is the 
contract legally enforceable P 

5. To what reliefe, if aDy, is the plaintiff 
entitled P 

The Subordinate Jadge has answered all 
the issues in favour of the plaintiff and has 
decreed the claim in full. On the present 
appeal, the decree of the Subordinate Judge 
has been challenged substantially on three 
grounds, namely, first, that the plaintiff has 
failed to prove that the consideration recited 
in the bond was paid either in whole or in 
part; secondly, that the plaintiff has failed 
tc prove that the mortgage-bond was opera¬ 
tive against Saratkomari Debi, a parda- 
nothin lady, wbo aoted as gr.ardian of her in¬ 
fant sons, the fourth and fifth defendants; 
and thirdly, that the bond was void 
b7 reP6cn of material alteration after execu¬ 
tion and attestation. 

As regards the first point, there has 
been some discussion at the Bar as to the 
onus of proof upon the question of payment 
of consideration, as the bond orntaine a 
reoital that the money secured thereby 
had been rtosived by the borrowers; there 
is, however, no rocm for controversy as 
to the true role on the subject. If an 
aclior to enforce a mortgage security is 
contested by the mortgagor and execution 
is admitted by or proved against him, the 
onus lies upon him to prove that the reoital 
aa to the payment of consideration for the 
deed which he executed ie untrue, This is 
in accord with the decisions of the Judicial 
Committee in H aleepenhad Teicarree v. Rajah 
Sahib Ferhlad Sein (1), Ali Shan v. Indar 
Parshad (2) and the decision of the Fall 
Bsnoh in Fulli Btbi v. Baciiriidi Midha (8), 
where referense ie made to Ohondru Deby Period 


0) 12 M. I. A. 28?, 12 w. R. P. 0. P, 2 B L R 
P. C. 111,2 Suth P. C J. 2?fi at p. 2 0, 2 Bar P O 
J. 4'9;S0 E R. h« 6; 1 Ind. Doo. <n. 664 ' 

L _ A , 9 . 2 '? 8 5- “ s "l » Sar.P. 0. J. 63,19 
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▼, Ohowdry Dotelul Singh (4). When, how* 
ever, the claim is contested by a stranger who 
denies that the bond was executed and also 
asserte that there was no aonsideration for 
the mortgage, the emu# is upon the mortgagee 
to prove bis ease. This position may be 
fortified by reference to a long line of 
decisions, amongst others, to the eases of 
Brajeihware Peihakar v. Budhar.uddi (5), Shib 
Narain v.' Shankar Panigrahi (6), Ohurphekni 
v. turmeihar Dayal Dubey (7), Bithetvar 
Dayal v. Rarbans Sah^y (8), Rohimjan v. 
Imanjan (9), Mannhar Singh v. Sumiria Kuar 
(10), Babbu v. Sita Ram (11). The rule re* 
oognised in these aaees is also supported by the 
analogy of the principle explained by the 
Judicial Committee in Brij Lai v. Inda 
Kumcar (12) that recitals of legal necessity 
in mortgages or oonveyanses executed by 
Hindu widows are not of themselves evidence 
of sash nesessity, without substantiation 
by evidenie aliunde as against reversioners 
who are strangers to the traneaation : 
Uahethar Bakih Singh v. Ratan Singh (13), 
Deputy Oommiisioner cf Kheti v. Khanjan 
SliipHH), Rhub Lai v, A;odhya Miner (15). 
In the ease before as, the reality of the mort* 
gage transaction is impagned by the par* 
•baser of the equi y of redemption and 
the burden of proof lies aonseqnenily, in 
the first instance, on the plaintiff to estab* 
lish that the deed was daly executed and 
the consideration was paid. We may add, 
however, that the question of onu$ of proof 
arises only where there is no evidence one 
nay or the other which will enable the 


(4) 3 M. I. A. 347; 6 W. R. P. 0. 56; 1 Snth. P. C. 

J. J01; 1 Sar.P. C. J. 28H| 18 K. R. 631. __ 

(fi) 6 C. 203; 7 C. L. R. 0; 3 Ind Dec. (s. s.) Wo. 
(8)6 0. W, N.403. 

(7) 6 C. L J. 663. 

(8) 0 0. L. J. 659; 3 M. L. T. 38. 

;9) 15 Ind. Cas 698; 17 C. L. J. 173 

(1C) 17 A. 4*8; A. W. N. (1805) 93; S Ind. Dec. 

^ ilH 25 Ind. Cas. 426; 36 A. 478; 12 A L. J. 806. 

(12) 23 Ind. Cas. 716; 36 A. 187; 26 M- L. J- 412; 
18 C. VV. N. 649; 12 A. L. J. 4°5; 19 C. L. J. 469 : 
(1914) M. W. N. 405; 16 U. L. T. 895; 16 Bom. L. R. 
302, 1 L. W.794IP. C.). 

(13) 23 I. A. 57; 23 C. 766; 7 Sar. P. C. J. 19; 6 M. 
L. J. 127; 12 Ind. Dec. (X. s.) £08. 

(14) £4 I. A. 72; 20 A. 831; 5 C. L. J. 344; 9 Bom. 
I R 5-1; 11 C. W. N. 474; 4 A. F-. J. 232; 2 M. L. T. 
]46,- 17 41. L.J. 283; lOO. C. 117 ,P. 0.'. 

(16) 31 Ind, Cm. 433; 43 C, 574j 22 C. I 946, 


Judge to come to a conclusion upon tbs 
qoestion of fact to be determined ; but 
where evidence has been adduced by both 
the parties and the relevant facts are before 
the Court, the question of burden of proof, 
os pointed out by Yisoount Haldane in 
Eundan Lai v, Begam-un-nisga (16), and by 
Sir Lawrence Jenkins in Seturatnam Aiyar v. 
Venkat'ichala Qoundan (l7), becomes im¬ 
material, and importance Bhould Dot be attach* 
ed to tbe question on whom the initial onu# 
lay ; in such circumstances, the question of 
the burden of proof is really not pertinent. 
We shall now examine the evidence as to tbs 
execution and attestation of the mortgage-deed 
and the payment of consideration. 

The first three defendants, Khagendra- 
noth, Kumudindu and Mobanlal, aloDg with 
their brother Makbanlal (who was the father 
of tbe fourth aDd fifth defendants and has 
pinoe died), were members of a family of 
Zemindars, the Mookerjees of Janai, in the 
District of Hugbli. The family bad got 
involved id financial troubles, and on tbe 
12tb June 1907 the four brothers executed 
a deed of trust in favour of the sixth defen* 
dant Bajanikanta Bhattacharya (the father- 
in-law of Makbanlal) for the better manage¬ 
ment of their properties and for the pay¬ 
ment of their debts. The embarrassment, 
however, wa9 co grave that plao, to save 
the family estates proved fruitless, and to¬ 
wards the end of the year 1914, the Mooker* 
jees were much barraseed by execution pro¬ 
ceedings instituted by at least two unse¬ 
cured creditors who held deciees for money 
against them, namely, Pbanindranath Mitra 
and tbe present plaintiff, Nagendrabala 
Chaudhurani. The pressure was indeed so 
persistent that it became neseesary to raise 
a loan by mortgage of portion of the estate. 
But a difficulty was elected by the circum¬ 
stance that Makbanlal had died leaving a 
widow Saratkumari (the daughter of the 
trustee defendant Bajanikanta) and two 
infant eons. In 1910 , after tbe death of bar 
husband, Saratkumari bad obtained a certi- 
ficate of guardianship of the person and prop- 


(16) 47 Ind. Cas. 337; 22 C. 
233 IP. C ). 

(17) 66 Ind. Cas. U<; 47 
(19:0; M. ff.N 6 ; '27 M. L. T. 
38 M. I-. J. 470; 22 Bom. L. R. 
25 C.W.N.485 (P. 0.). 


W. N. 937; S L. 17. 

I. A. 76: 43 M. 507; 
10 A: 11 L W. 319; 
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trties of her infant children. On the 
3rd September 1914 she obtained permis¬ 
sion from the District Judge to raise a loan 
of B*. 45,000 jointly with the uncles of the 
minors and the trustee, in order to pay off 
the debts due from the estate whiob, at the 
time, were alleged to amoont to over a 
lakh of rupees. This permission was revoked 
on the 2nd Deiember 1914 but liberty was 
reserved to renew the application when 
nevotiations would be sompleted, On the 
6th February 1915 Saratkumari applied 
again for sanction to job her brotbere-in- 
law and her father in raising a 6um of 
R*. 12,000, the loan to carry interest at nine- 
and-a-half per sent, per annum. It wa9 
stated that the money was required to pay 
the decretal debte due to Pbaniudranath 
Mitra and Nageodrabala Obaudhurani as 
also the accommodation loans which bad 
been taken from time to time to avert 
threatened execution sale*, and to avoid a sale 
under Regulation Till of 1819 of a valuable 
patni held by the family under the Maharaja 
of Burdwan. The security proposed to be 
offered to the creditor was the patni which 
had been previously mortgaged to one 
Haridas Banerjee on the 30th Aogust 1907. 
The District Judge beard the Pleader, Baba 
Grish Chandra Ghose, who appeared in support 
of the petition and has been examined as 
a witness in this case. The application was 
allowed and the petitioner was directed to 
file within one month the proofs (that is, 
the statement of the debts and payments). 
This was carried out and the accounts were 
duly filed on the 8th March 1915 showing 
that a enm of Rs. 12.COO had been raised 
on a mortgage to Nagendrabala Obaudhu- 
rani and had been applied in the discharge 
of nnmerous debts, large and small, whioh 
were due from the estate and were dea- 
oribed in minute detail. These antecedent 
•ireumstances lend strong support to the 
genuineness of the transaction which is 
set up by the plaintiff and is spoken 
to by ber witnesses, Dharanidhar Ghose, 
who was her officer from 1908 to 1916 
end is an attesting witneac to the mort¬ 
gage-bond, deposes to the fact of exe¬ 
cution and attestation and also proves the 
actual payment of the consideration. Accus¬ 
ing to this, witness, the execution and 
attestation took place in the house of Rajani 
&anta where bis daughter Saratkumari 


lived with her children. The document wac 
then taken by Bhudar Chandra Dutt, the 
scribe (an officer of the plaintiff), to her 
house where the payment was to be made. 
The first defendant Khagendra Nath and 
the sixth defendant Rijani Kanta accom- 
panied him and received the money in the 
presence of all the attesting witnesses. 
The story, as narrated by this witness, is 
corroborated by Mnrali Mohan Ray who waa 
formerly an offiser of the trust estate in 
the employ of Rajani Kanta. Tbeaatnal 
payment was made by the witness Surendra 
Nath Bose who was at the time the manager 
of the estate of the mortgagee. The 
testimony of these witnesses is pi'ma facie 
trust worthy and has been shaken in no way 
by sross-examiDation, But we have in ad¬ 
dition the evidense of tha plaintiff herself 
who has pledged her oath that the earn of 
Ri. 12,000 was advanced from her own 
funds and nnder her direction by her 
manager Surendra Nath Bose. Against 
this mass of evidence, what have we on 
the other eide P We have the testimony of 
Sasbi Bhnsan Mitra, an attesting witness, 
who asserts that at the request of the sixth 
defendant, he affixed his signature after 
the body of the dosnment had been written 
out bnt before the executants had signed 
it. He adds that he did not eee the passing 
of the consideration ; obvionely, this does 
not cast doubt upon the case of the plaint¬ 
iff, for the execution took place in the 
house of Rajani Kanta, while the payment 
was made in the house of the plaintiff, 
We have also the testimony of the seventh 
defendant, the appellant before us. He 
has admittedly no personal knowledge of 
the mortgage transaction and naturally 
presses the Court to scan with suspicion 
svery incident connected therewith. We 
must bear in mind, however, th^t, as stated 
by Sir Lawrence Jenkins in Mina Kumars 
Bibi v. Bi'oy Singh (18) and Lord haw in 
Muhammad Mahbub AH Khan y. Bharat 
lndu (19), recalling the dictum of Lord 
Wcstbury in SresmancAunder Dey y. 

(18) 40 Ind. OftB. 24?; 41T, A. 72; 44 O. 662 t 25 C. 
L. J. 608; 1 P.L. W. 426; 5 L. W. 711, 32 M. L. J. 
425.- 21 O. W. N. 585: 21 M. L, T. 944, 16 A. L. J. 88?, 
10 Bom L.R. 421, (1917) \l. W. N.473 (P. 0.\ 

119) 6;i Ind. Cm. 64, 33 0. W. N, 821; (1919) w 
W, N, 607 (P, 0 ), 1 ** 
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Qopaukhundfi Ghuckerbutty (20) and of 
Lord Hobbonse in Uman Parshad v. 
Qandharp Singh (21), though there may be 
ground for suspicion, though tbe oonduet 
of the parties may engender doubt, the 
Court’s detision must rest, not upon sus¬ 
picion but upon legal grounds established 
by legal testimony, booh as it is, the 
legal proof here is all on the plaintiff’s 
side, while if indirest signs are sought, 
the suggestions thrown out by tbe de¬ 
fendant turn out to be of tbe most un¬ 
substantial aharaiter, entirely unsupported 
by solid evidence. It has been insinuated 
against tbe plaintiff that she lent her name 
to enable tbe mortgagors to defraud their 
unsecured creditors Bat no theory has been 
propounded, no motive has even been hinted 
at, to make this hypothesis credible. The 
evidence shows that the plaintiff is a wealthy 
pirda naihin lady whoee inaoroe from her 
personal estate is half a lakh a year; she is 
the wife of a wealthy landowner whose 
income from his own properties is one lakh 
a year. Mr. Mallik who has pressed the 
appeal with great zsal and earnestness 
could not suggest ever a plausible reason 
why a pardi naihin lady in the position of 
the plaintiff should consent to lend her 
name to a fictitious transaction of this 
charaster, with the inevitable result that 
she would be involved io a litigation and 
be examined as a witness. But if it seems 
unlikely that she could b9 prevailed upon 
to enter into such a transaction, it is no 
less improbable that ber husband, who is 
shown by tbe evidence to have been 
present at the time of the pay ment, should 
have permitted bis wife to get entangled 
in euch a situation. But it is still more 
inexplicable that she should perjare herself 
in Court and conspire to divide the spoils 
after success in a nefarious litigation. Oo 
the other hand, the course followed by 
the appellant is not calculated to inspire 
confidence in his case. He purchased tbe 
equity of redemption at an execution sale 
after it bad been proclaimed that Nagendra- 
bala Ohaudhurani claimed to have a mort¬ 
gage cn the property about to be sold. 

(20) 11 M. I. A. 28; 7 W. E. P. C. 10; 2 Sar. P C. 
J. 2IF| 1 Snth. P. 0. .1. 65i; 20 E R. U P. 0.). 

120 ’4 I. A. 127 IP. O.i; 15 C. 20; 5 Sar P. 0. J. 
71- Fiafiqtie A .'ackson'e P. C. No 98; it Ind. Jnr. 
474; 7 Ind. Dec. (x. a.) 599. 


Indeed, it traospires that on the 16th 
February 1916 the Execution Court bad 
resorded an order that as she had filed 
documents to substantiate ber prayer under 
Order XXI, role 62, Civil Pcccedure Code, 
her petition wa9 to be read over by the 
Court Officer to the intending purchasers 
at tbe time of sale, o doubt, as pointed oat 
by the Judicial Committee in Itiatunnin 
Begam v. Fertab Singh (22), if the mortgage 
notified turns out to be invalid, the benefit 
is taken by the purchaser, and the judg¬ 
ment-debtor is not entitled to claim from 
him a refund of tbe amount alleged to 
have b:en due on the mortgage; and the 
purchaser is free to contest the reality or 
validity of (he mortgage when he is Attacked 
by the mortgagee; Shib Kunwar Sir.gh v. Shea 
Praia1 Singh (23); Jairai Hal v. Badha Kiihan 
(24‘, Ganeih y. tuuholtam (25), Naroyan 
v. Unbar (26). Bat the fact, nevertheless, 
remains that tbe appellant, when he purchas¬ 
ed tbe equity of redemption in tbe name of 
his son-in-law on tbe 20th June 1916, was 
apprised of the alleged mortgage. We have 
tbe further fact that after he had purchased 
tbe equity of redemption for R*. 24,000, tbe 
judgment debtors applied to have tbe sale 
set aside under Order XXI, rule £0, Civil 
Procedure Code, on tbe ground that tbeie 
were irregularities in the execution proceed- 
irgs wbiob had caused them substantial 
injury as tbe property had been sell at an 
inadequate price. In that proceeding, tie 
Court held, on the objection of tbe appellant, 
that tbe property was worth at leait 
Rs. 10,000, and that as it had been sold 
subject to two mortgages, namely, a first 
mortgage for Rs. 24.00U in favour of Sam- 
bhunath Ksbetri, and a second mortgage fer 
Rs. 12,COO in favour of Nagendrabala Cbaod- 
hurani, it oould net be deemed to have been 
sold at an inadequate price. This order 
was made on the 16th December 1916 and 
the sale to the appellant was confirmed. We 
must take it, accordingly, that at the time 
of the purchase, as also at the time of the 


>2) 3 Ind. Cas. 79’; 36 I. A. 203; 31 A. 583 : 10 
.. J.3IX; 13 C. W.N. 1M3. 6A. L. J. 817; 1 
l L. E. 1220; 6 M. L. T. 27/; 19 M, L.J. 682 

<3 '28 A. 418; A W.N (1901) 68; 3 A. L.J. 200. 
:4> 20 Ind Pas. 192; 35 A. *57; 11 A. L. J- »*■ 
-5; 1 Ind Cas 10'; 33 B. 811; U Bora. L. B. ‘6; 6 
La T i I!* 

:6j 10’Ind Cas. 913; 30 B. 276; 18Bom. LB, 807c 
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loufirmation of the eale, the appellant 
believed in the reality of the mortgage. 
The question naturally arise* when, how, 
aod from whom did he receive information 
which made him #hange his faith and adopt 
the (ODtlneion that the mortgage was Sec¬ 
tions, Ha admits in hie deposition that he 
had known the Moo^erjees for twenty year*; 
he had also knowa their truslee Rijioikania 
for seven or eight years. There had also 
bsen a proposal to sell the disputed property 
to him 6ve or six mouth* before the auction- 
Bale. Io snjb orjanntanaec, and in view of 
the fact that he is not altogether a stranger 
to law (he is an experienced Solicitor of this 
Uoorl), it might ba expsited that he would 
make enquiries an! would also make a frank 
and full disclosure to the Court as to the 
information he bad gathered in respsot of 
tae title to this property, both before and 
after his purchase. There is a singular 
abgeuae of sush materials from the record 
and the appellant *annot make a legitimate 
grievance if the Court holda that the positive 
evidence adduced on bahalf of the plaintiff 
cannot be summarily swept away by vague 
allegations of a oomsrted scheme to defraud 
tbs creditors of the borrower*, when there is 
no trass in the evidence of end a design or of 
a plan for its execution. We feel no doubt 
whatever that the Subordinate Judge was 
right io his oomlusion that tho mortgage 
was a geouioe transaition, that ths deed 
was executed and attested, aod that the con¬ 
sideration was paid. We may add that, as a 
last resort, it has beea faintly suggested 
that the whole of the consideration wa9 not 
paid. There is, however, no foundation for 
this o intention, which is based on the endorse- 

tbe bond made by tbe trns tee on the 
lath Marsh 1)15 to the effect that Bj. 2,000 

had been paid on the 13th Pebru r/ 1915, 
thatig, on tbe day tbe bond was executed! 
there is some discrepancy in the evidenoa as 
to whether this earn of Ri. 2,003 wae re-paid 
on that date or subiequently; but we ase no 
reaeon to doubt that the payment was in 
fast made and the plaintiff has aciord- 
in / 7 sued on the bavia that the gum 

DeS 0d a Wa - R ’* 1CMm - Aa was 

v V! M , Un)hi Baira "l i Sahai 

honrf • (27). tie validity of a 

bond is not aff,ot 0 d by the { „ t tbii thj #)Q> 

(27) 10 0. \Y. N. 932, 3 0. L. J. 64 (Short Note t). 


eideration recited was not paid in fall; tbe 
bond is operative to the extent of the sum 
actually advanced. The 6rat ground urged in 
support of tbe appeal sannot consequently be 
sustained, 

As regards ths second point, it has been 
nrged that the mortgage should not be held 
operative in respect of the one-fonrtb share 
of tbe hypotbeiated property owned by the 
foorth and fifth defendants, inasmuch as there 
is no evidenoe to show that tbe deed was 
executed by their guardian Saratkumari 
Debi, a parda mthin lady, under circnai' 
stances wbioh would make the transaction 
binding upon her. Stress has been laid on the 
absenoa of speci6c evidence to establish the! 
the document was read over and explained to 
her and that she bad independent advice. In 
rapport of this position, reliance has been 
placed npoD the decisions in Biniubaihini 
Daii v. Oiridhari Lai Boy (2fe>, Alikjnn 
Bibi v. Rambaran Shah (29) and Kali Bakhih 
Singh v. fiam Oopal Singh (30). In oar opinion, 
there is no real forse in this contention. The 
objestion now pat forward was not epeoifi- 
sally set cut in tha written statement and is 
not covered by the issues. Tbe evidence was 
consequently not direstod to this point 
and the jnlgment of the Subordinate Judge 
does not indicate that this aspect of the 
matter was nrged before him in the oonrae 
of argument. Nor can we diaiover tbe 
faiotest trace of ths poiot in the numerous 
grounds embodied io the memorandum of 
appeal presented to this Court. Not with- 
standing these cirsumatioc?-, wa have enter! 
tuned the objection, inasmuch as the interest 
of infants repreiented by a par la nathin lady 
seemed to be involved; but for reasons pre* 
eently to be stated, we have arrived at the 
eouclnsion that there is no substaDse what- 
ever in the objection nrged by the appellant. 
It is well settled that the Court, when 
called upon to deal with a deed exe.nl- 
ed by a pa,da na,h,n lady, must satisfy 
itself upon the eviden.e, first, that the deed 
was astua ly executed by her or by some 
person duly authored by her, with a full 
understanding of what she was about to do- 
secondly, that she had full knowlado* J 
(28) 3 Ind.098. 310, 12 0. L. J US 6<,g ® ° ! 
(2ft) 7 lad. Cas 180, 12 C. L J. 357 ] 

(• 9 0) 21 Ind. Caa. 9<5? 41 I. A 23- A ai ia 
L. J 17* IS o. ly. K. is I. U9U « w 's ln S 
0.0 87V, ,2 A. L. J. UP; 15 M. L t’ho' inf' \ 
67, 26 M. L. J. 121,16 Boi. L. & 147 Jp c^ 0, J - 
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the nature and effect of the transaction into 
which ihe is eaid to have entered ; and, 
thirdly, that she had independent and dis¬ 
interested advite in the matter. The lead¬ 
ing jodiaial decisions whiah recognise these 
prinaiples are aolleated in the judgment of 
this Court in Mariam Bibee v. Muhammad 
Jbrahim (31), and on examination they will 
be fonnd to fall broadly into two groups, 
namely, first, casea where the person who 
seeks to hold the lady to the terms of her 
deed is one who stood towards her in a 
fiduaiary sbajacter or in some relation of 
personal aonfidenae; and, sesondly, aases 
where the person who seeks to enforae the 
deed was an absolute stranger and dealt 
with her at arm’s length. In the former 
slass of eases, the Oourt will aat with gieat 
eaution and will presume aonfidenae put 
and itfloenee exerted; in the latter alass 
of aases, the Court will require the aonfi- 
dense and icfluecae to be proved intrinsic 
aally. This is a fundamental distination 
whiah does not appear to have been always 
kept in view, with the result that observ¬ 
ations made in the one alass of aases have 
been applied without sarutiny to the other 
alass of aases. Illustrations of the confusion 
whiah has resulted from this failure to dis¬ 
criminate between the two classes of aases, 
ire furnished by the decisions in Ranee 
TJmut Kcotear v. Taller (32), Taller v. 
Ranee Asmedh Koontcar (33), Scondur 
Koomaree v. Kiihoree Lai (34), Bam Perthad 
v. Ranee thoolputtee (35), Kanai Lai v. 
Kamini Debt (36), Boop Narain Singh v. 
Qugadhur Penhad (37), Lotchemy JJmma v. 
Lettcock (38), Ohellummal v. Oarrow (39), Ya- 
nummoll v. Lutchmana Naic (4U). Reference 
may also be made in tb.s connection to the 
two decisions of the Judicial Committee in 
Hoonthte Butloor Ruheem v. Shumi oon nina 
Beaum (41) and fiereth Ohund“r Lahoree v. 

( 31 ) 48 Ind Cas. 501; 28 C L. J. 806 at p. 367. 

(32) 2 W. R. 307. 

(33) 4 W. K. 80. 

(34) 5 W. R. 246. 

(35) 7 W. R 98. 

(36) 1 B. L. R.(0. C. J.) 81 foot-note. 

(f8) (1800) 1 Strange (s. c ) 26 at p. 30; 6 Ind. 
De , C f9)°(l812) 2 Strange (n. c.) 1; 6 Ind. Dec. (o s ) 
i3 ?40) (1809) 1 Strange (*. c.) 312; 5 Ind. Deo. (o. s.) 

11 M. I A. 551 at p. £85.8 W. H- P-C. ? i 2 
gtrtb, P.0, J, 69; 2 Sar, P, C, J. 269; 20 E. B. 208, 


Bhuggobutty Debit (42). In the former 
case, where the transaction was btween 
a bosband and a wife, their Lordships 
observed that the burden of proving the 
reality and Iona Udet of the purchases 
pleaded by her husband was properly thrown 
on him. In the latter sase, whiah was one 
of a death-bed gift in favour of the donor's 
brothers iu their wives’ names to the ex¬ 
clusion of her basband’s adopted eon, their 
Lordships pointed ont that the Jadicial 
Committee and the Courts iu India had 
always been eareful to 6ee that deeds taken 
from pardah women had been fairly taken 
and that the party executing them had 
bseo a free agent and duly informed of 
what she was about. The subtense of the 
matter then is that the fairness of the bar' 
gain is the srnsial test. This principle 
runs through the later decisions of the 
Judicial Committee, though the rale i9 more 
specially enforced iD cases where a fiduciary 
relation involving trust and coofidencs is 
showD to exist; St/ud Funul Hotiein v. 
Amjud Ali Khan U3), Ashgar Ali v. Delrooi 
Banoo Begum (44), Taeoordeen Ternary v. 
Naieab Syei Ali Boutin (4i), Suditht Lai 
v. Sheobarat Koer (45), Mahamei Bu\ih 
Rhanv. Boueini Bibt (47), Amamath Sah 
v. Achan Kuar (18), Annoda Mohun Rai i. 
Bhuban Mohini Debi (49), Shambati Koeri v. 
Jago Bibi (50), Imail Muisa.ee v. Baht Boo 
(51), Sajiad Hutain v. A bid Britain Khan (52), 


(42) 13 M. I. A. 419 at p. 431; 14 VV. R. P. C. 7; 2 
uth. P. C. J. 339; 2 Sar. P. C. J. 579; 20 E. R. 607. 

(43) 17 W. R. 623 (P. C.lj 2 Suth. P. C- J. 68o. 

(44) 8 C. 321; 3 Sir. P. C. J. 749; 3 Suth. P. C. J. 
14; 2 Ind. Jar 601; 1 Ind. Dee. s c ) 794. 

(45) 1 I. A. 192:13 B. L. R. 42<; 21 W. R. 310; 3 

nr.P. O.J.368 (P. C.). _ — . T . 

1461 8 I. A. 39i 7 C. 245; 4 Sar. P. C. J. 222; 5 Ind. 

□r. 270; 3 Ind. Deo. (s. *•) 707. 

(47) 15 I. A. 81; 15 C. 681; 12 Ind. Jur. 291; 5 Sar, 

. C. J. 175; 7 Ind. Dec. (k a.) 10W. 

(48 19 I. A. 196: 14 A. 420; 0 Sar. P. 0. J. 197; 7 

ad Deo. <k. s.) 637'P. C.), . n w 

(49) 28 I. A. 7'; 28 C- 64'; H M- L. J. 161: 5 0. W. 
. 484> 8 Born. L. B. 888- 8 Sar P. C. J. 58' ( p J- 
(?0) 291. A 127:29 0.719.6 0. W.N. 632:4 Bom. 
R 414: 8 Sar P. C. J. 304 (P. 0.». 

(61) 33 I A. 8P; 33 C. 773; 3 C. L. J. 431; 8 Bern. 
R 379; '0 C. W. N 670; 10 M. L J. 103; 3 A. L. 

363; 1 M.L.T. 137 (P. C ). 6 

(52) 16 Ind. Cas. 197; 39 I. A. lo3; 31 A. 4*« 
. L I. 613; 11 Bom. L. R. 105o; 6 C W. N. oa 
1 M. L. J, 210; 10 A. L. J- 33 k12 « L ' T ' 3 1 
[912; M, ff, N, 976; 16 0. C. 2 7l (P* C-)« 
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Kali Bakhth Singh v. Ram Qopal Singh (5a), 
It may also bsobcerved that the Coart mast 
have regard io the intellectual attainments 
of the lady concerned and will natarally be 
disinclined to get aside the deed where she is 
proved to have been of bosiness habit*, to 
have been literate and to have poaeesied a 
capacity to judge for herself; Eodget v. 
Delhi and London Bank Limited (54), Bindu- 
baihini Dati v. Qiridhari Lai Boy 
(28), Alihjan Bibi v. Rambaran Shah (29), 
These are only general principles, and it 
•annot be too strongly emphasised that 
there is a grave risk of failure of justice, 
if they are moulded into inelaetij formulas 
or cryetaliaed into inflexible rules, and 
treated as of universal application, regard- 
less of the special fasts and surrounding 
circumstances of the sonerete *ase whi*h 
requires adjudication. Tested in the light of 
these principles, how dees the sase before 
us stand? Saratknmari, though a purdi. 
nothin lady, was in no sense illiterate 
Bnd was able to read the mortgage deed 
whiah had been written in her vernasular. 
The execution of the deed bad been preeeded 
by an application on her behalf to the District 
Judge who had granted the requisite san«- 
tion. The terms of the deed were of the 
simplest character imaginable, and the aoven. 
ant for the payment of interest was in no way 
nntwual. She lived with her infant children 

h. ‘fi! IT- 7 ° f . her ffttherai ><* had the 
benefit of his advise ; indeed, it was at his 

instance that the loan was raised with a 

view Io discharge the family debts and to 

save the estate from Bale in exesution of 

deirees obtained by unsesured ereditors. 

Bhe waa joined m the mortgage transition 

by her three brothers-in law who were the 

nn.les and so sharers of her infant ehildren 

and were equally interested in the prote.- 

ad°vi.e S 8 08ta Mi, Th8 0D,y > Br<, ° n8 whose 

famX t* Tu l V0 ‘ akeD * eifcher in tb « 
amily in whiah she was born or in the 

family into which she had married, were 

her father and the brothers of her husband; 

t ey were present throughout the transai- 

L. J. 172* 81 ‘ 19 °* 
N. 112,12 A L J Vis iVw 0 ; 0 ^ 78 ' (19U > W. 
07* 28 M L. J li iS R ; L ,; Tl 130: 1 0. L. J. 


tion and themselves joined as parties, It 
is also signifieant that neither she nor her 
father nor her brothers in*law have entered 
appearame in this suit and sontested the 
slaim, though their personal liability under 
the mortgage instrument has not been ex¬ 
tinguished by tbe lapse of time. In these 
circumstances, we are of opinion that the 
deed has been amply established to have 
been fairly taken from her, that she execut¬ 
ed it as a free agent, and that she was 
duly informed of what she was aboat. 
Consequently, the deed sannot be successful- 
ly impeaohed, and the sesond objestion urged 
by the appellant must be overruled. 

As regards the third point, it has been 
sontended that the mortgage-deed has 
beiome void and inoperative by reason of a 
material alteration made therein, without 
the assent of all parties sonserned, after 
exesution and attestation. It appears that 
the mortgage deed as written out did not 
contain a eibedule of the details of the 
consideration money. There was a state¬ 
ment m the first clause to the following 
effect: 

We borrow this day from your fand 
the sum of Rs. 12,000 as per details given 
below and aiknowledge receipt of the said 
money by this document.” Tbe details, 
however, could not be inserted then, because 
it had been arranged that the document 
would be executed and attested in the house 
of Bajani Kaota where his daughter Sarat 
Kumari lived, but the actual payment would 
be made in the house of the plaintiff. A 
blank space was accordingly left on the 
final sheet and when the payment was 
made in the house of the plaintiff, tbe 
scribe made the following entry i D the blank 

8P&G0 2 

‘Sohedule of consideration money. 
Currency Note No, 28,620, 


one pieoa 


30 


Do, 08918, £ *■ 1,000 
Softll Dote,, oo, Ihoo" 1,000 

S pie,e ’ “ Bi 10 " io ' oo ° 

Twelve thousand rupees only,'*^ 
On these fasts, it has been argue* that 
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there was a material alteration in the 
document whioh ehould have been re-execut- 
ed by the borrowers and re attested by the 
witnesses, in order that it might te opera¬ 
tive in law as a mrtgage instrument. 
The Sobordinate Jndge has overroled this 
contention in the Court below on the 
authority of the deoision in Amnia Mohan 
S ha v. AnanJa Ohandra Saha (55), which 
shows that an alteration in a document 
after its exeoution and registration, made 
in good faith to aarry out the original 
intention of the parties, doe3 not vitiate 
the instrument. We are of opinion that 
there was in this ease no material altera¬ 
tion in the deed when the schedule setting 
out the details of the aonsideration money 
mentioned in the body of the document 
was inserted in the blank space and that 
neither re execution nor re-attestation was 
neoessary to revive its vitality whioh had 
in do way been affected, muab less suspended, 
by wbat bad taken place. It was ruled 
by this Court in Oour Chandra Dai v. 
Erasanna Kumar Ohandra (s6) and Achhuta- 
nand v. B.m Nath (o7) that a material 
change or alteration of an instrument is 
one whioh oauses it to speak a language 
different in legal effect from what it 
originally spoke. Accordingly, any act 
which changes the legal effect of the 
instrument, that is, whioh changes the legal 
identity or character of the instrument, 
either in its terms or in the relation of 
the parties to it, is a material change or 
technically an alteration. It is the effect 
of the hot upon the instrument aDd not tbe 
partioular manner in which it is done, that 
is materia], and hence an alteration to be 
material must be an actual alteration, whe¬ 
ther by erasure, interlineation, addition or 
eubstitution of material matter affecting the 
identity of the instrument or contract; _ it 
must also be in a material part of be in- 
etrument and must affect the rights and 
obligations of the parties thereto. To con¬ 
stitute an alteration material, it is enough that, 
if the instrument were genuine, it would ope¬ 
rate differently from tbe original. Such is the 


fundamental principle which lies at the root 
of tbe role that a material alteration in 
an instrument invalidates it against all 
parties not consenting to the alteration. 
Bat it would be a fruitless task to endeavour 
to reconcile or even to compare the numerous 
conflicting decisions, and often timsi fine¬ 
spun distinctions, of which the alteration 
of promissory-notes and other like instru¬ 
ment and the legal consequences flowing 
therefrom have been tbe prolific theme. Ac¬ 
cordingly, the most advantageous course to 
follow is to test the facts of the litigation 
before the Court in tbe light of toe funda¬ 
mental principle just enunciated. Now, in 
the case before ns, the first clanse of the 
document recites that R>. 12,000 was the 
consideration for the mortgage and acknow¬ 
ledges receipt of the sum by the borrowers. 
The bond wuull be operative even though 
the details of the consideration money were 
not eet out: its validity depends not upon 
tbe detailed enumeration but upon tbe 
actual payment of the consideration money; 
and it is well settled that either party to 
a document may shew that there was in 
fast no consideration though consideration 
was recited therein or that the consideration 
was in reality different from what was 
stated in the deed: Hukumchand v. Hiralal 
(55), Vaiudeoa Bhatlu v. Naraiamma (59), 
Kumara v. Srinivaia (60), Edityam Iyer v. 
Bamakrithna Iyer (61), Lola Eimmat Sahai v. 
Llewehellen (o2), Qopal Singh v. Laloo 
Singh (63), Indar.it v. Lai Ohand (64). 
It has been urged, however, that though 
the alteration in the present case was 
not material in the tense that it varied 
the rights, liabilities or legal position of 
the parlies as ascertained by the deed in 
its origiual state, or otherwise varied the 
legal effect of the instrument as originally 


(ob) 3 B. 159; 2 Ind. Dec. (.v s.) 107. 

(59, 5 M. 6; 2 Ind. Doc. (K- s.) 5. 

(80) 11 M. 213; 12 Ind. Jur. 2UI 12 Ind. Jur. 3S»l 


4 Ind Deo. (K.s.) 148. 


(61) 


21 iud. Cas. 458; 3S M. 511; (1913) M. W. N. 
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expressed [uardner v. ItoLA (65)], it was 
still a material alteration, sufficient to 
invalidate the insfrumen*, as it reduced to 
certainty a provision wbioh was originally 
unascertained. This argnment is manifestly 
fallacious. The provision that the consider- 
ation was Rs. 12,000 was not open to the 
objeation of uncertainty and the sshednle 
did not make that certain whieh was 
previonsly unascertained. What was made 


an immaterial one, the Queen's Bench, 
declining to be bound by the second resolu¬ 
tion in right's case (/7), decided in Ald.ua 
v. Cornwall (73) which was followed in 
Creditor v. Bishop of Exeter (/9), that the 
alteration does not vitiate the instrument, 
even though made by a party thereto, 
What alteration is immaterial must plainly 
depend upon the nature of the instrument 
ac also npon the nature of the change; 


•ertaio by the sohedule wai the mode of reference may be made io this aonnettion 

.f 1L __— __ I I (1 I .... 


— --— —— — — W 

payment of the money, bnt that was not 
material for the validity of the deed: Markham 
v. Gonuton (66), E igUtcn v. Quiteridge 
(67), Barned’s Banking Co., In re. Contract 
Corporation, Ex parte (63), The distinc- 
tionc which have been recogniced in some 
of the caees as ts the materiality 0 f 
-words ioserted in blanks in a deed are 
of a refined character and some of the 
decisions are not eacy to reconcile. Thus 
•in Scllin v. fries (69) the addition of a 
schedule of creditors to a composition deed, 
after execution and registration, was held to 
be a material alteration whieh vitiated 
the deed; but in Wool v, Slack (50) the 
addition to the schedule of the names of 
-two creditors after execution and regiatra- 
■lion was held to be immaterial; see also 
French v. Patton (71), Weeks v.Maillardet (72) 
•Dairies v. Heath (73), Dyer v. Green (74)! 
■Batten, In re, Milne, Ex parte (75). The 
eubitance of the matter is, that the addition 
of anything perfectly immaterial does not 
affect the liability of the parlies [Oatton v 
Simpson (76)], and where the alteration is 

\ 

• (<*) (1856) 5 El. & Bl. 83 at p. 89: 103 R R 
B. 285, 1 Jo, 0. s.) 828, 3 W.^4 

; .JJ5] }m Croke. Eliz. 826at p. 327,78 E. B. 886 
r 4 V 11 4 w - <6'’ at p. 489, 2 Dowl. (.\ 8 ) 

(68/(1887.' 2Cb 8 fni 1 ? 2 B *, K - 888 > 63 B - *• «5. 

!l/t 4 ?6 w B ,93 P ' ' 87 L ‘ J ' Ch - 81i 17 

16 < W. , ffl. 2 Bl ' 189i 80 L ' J - B *' 93 > 18 L - T. 21, 

•«!??fl‘S IV- ^ ” L ' I ^ B »MBL.T. 

mv. b. we. 9 East 351i 0 R ' E ' 571; 1 Com P- 7 *< 

- ml (Istilia Wf* 104 E - B - 719 - 

185.186 B £! 870.* 938) 16 L ' J ' P ' ll7 » »» 

L$i) imj J'n 1 ® 1 i 1 a *- a33 < ™ E. E.3D. 

W®n B iS: 635i 68 L - J - Q ' B * 33,187 
* H. \ B o,“5 3 ?• 33Al. W. W. 


to Markham v. Qon.ston ('.6) an! Paget 
v. 1‘uget (80) amoDg earlier cases, and to 
Adsetts v. Hitts (81) and Green v. Attenborough 
(82) among modem decisions, We hold, 
aseordingly, for the reasons set oat above! 
that the insertion of the eohedale, setting 
oat the details of the eonsideration men* 
tioned in tbe body of the mortgage bond 
io this ease, did not sonstitute a material 
alteration; it did not vary tbe meaning of 
the instrument or tbange the rights or 
interests, duties or obligations of the parties 
ip any essential particular. The third ionten« 
tioo of the appellant sannot thu9 be possibly 
supported. 

• ^e resalt follows that tbe desree of tbe 
Subordinate Judge must be affirmed and this 
appeal dismissed with scats. 

Bubklasp, J.—I agree and have nothing to 
add* 

B. N. 

Appeal dismissed . 

07) (1614) 11 Coko Bop. 266 <27«), 77 E fi 1177 

BB SS ' 

167™ T£'m h ' 456i 74 Ll J - Ch ' 637 > 93 L. T. 

(50) (1086) ‘> c'h. Rep, 413: 21 E. R. 701 

(51) {1863/ 98 Beav 62* 140 R R 142 0 

9 Juv 0 (,. .) 1063, 9 L. T.'no, ,, W. k! U&Vf 

Ex (8 8fi- ( 1? W T 3 H ' * °; 468; 140 R - 862, 34 L J, 
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SUNDAR L4L C. SH1B NARAIN. 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No 972 of 1920. 

Marsh SO, 1922. 

Pretent:— Mr. Justise Ryves and 
Mr. Jnetise Gokal Prasad. 

SUNDAR LAL— Defendant— 
Appellant 
venut 

SHIB NARAIN— Plaintiff— 
Respondent. 

Mortgage with possession—Interest on part of mort• 
j jage-money to be paid by mortgagor—Interest on rest 
set off against rent of property mortgaged — Mvitgagc , 
divisibility of—Suit for redemption — Limitation . 

A shop was mortgaged for Bs. 200 and posses¬ 
sion of it was delivered to the mortgagee 
and it was agreed that the interest on Rs 10 ) of 
the mort gage-money would be set off against the 
rent of the shop, and the interest on the remaining 
Bs luO would be paid by the mortgagor at a 
certain rat© from his own pocket. It was farther 
agreod that the money would be re-paid within two 
years, and if not paid the mortgage© would have tho 
right to realize the whole amount from tho shop. 
The mortgagor sued for redemption on the payment 
of Rs. 100 only on tho ground that Us 100 which 
waa payable with interest had become time-barred: 

Held , that the mortgage was one simple mortgage 
on the security of the shop, that the mortgagor 
Could not treat it as being in fact two mortgages, 
and that he was bound to pay the mortgage-money 
which included the whole of the principal and 
interest due upon it at the time of the suit. [p. 70*, 
col. 2.] 

Seiond appeal against a decree of the 
Second Additional Distriot Judge, Aligarh, 
dated the 19th May 1S20. 

Mr, Haribans Sahai % for the Appellant, 

Mr. P. L. Banerjee , for the Respondent. 

JUDGMENT.—In this sase the suit was by 
the respondent, mortgagor, to redeem a 
mortgage of the let of September 1876. Tbie 
mortgage was for Rs. 200. He ilaimod 
redemption on payment of Rs. 100 only on 
the gronnd that the balanae of R?. *00 
whioh was payable with interest at 18 per 
sent, per annum had besome time-barred 
besanse of a lapse of time. The mortgagee 
•onteDded that the amount actually due to 
him was Rs. 678-8 0 the prinsipal aud interest 
under the terms of the mortgage aod a 
further sum of Rs. 50 whish he had spent 
out of hie own posket in keeping the mort- 
gaged property in repairs. The Munsif 
agreed with the sontention of the defendant- 
mortgagee end allowed tb. emoent o 
mortgage-money tlaimed by him jfiui R3- U 
on aasount of repairs. The plaintiff went ap 
oo appeal and tho learned Judge of the 


lower Appellate Court has, purporting t° 
follow the sase of Phvl Kuar v. Murli Dhar (1). 
upheld the defendant’s eontention iu part 
and allowed the mortgagee the principal 
amount of mortgage money together with 
interest on Rs. 100 for 12 years only, 
apparently on the ground that the suit for 
recovery of Re. 100 and interest thereon was 
barred by time. In our opiuiou the learned 
Judge siems to have totally misunderstood 
the nature of the mortgage-deed whish the 
plaiutiff sought to redeem. The mortgage 
sommenoee with the reeital that the mort¬ 
gagor mortgages the shop in lieu cf Rs. 200 
to the mortgagee. It then goes on to eay 
that he has removed hie own possession and 
pat the mortgagee in possession, the mort¬ 
gagee being at liberty to keep it in his own 
possession or to let it to tenants. Then the 
mortgage goes on to say that the interest on 
Rs. llOoutof the mortgage-money is to be 
set off against the rent of the shop and ae 
to the interest on tie remaining amonnt be 
would pay it at the rate of Bs. 18 
per sent, per annum from his own posket, 
The mortgage-deed further goes on that 
when the money is re paid within two yean 
the shop will be redeemed, and in case the 
money ie not paid within two years then 
the mortgagee will have a right to realise the 
money from this very shop by suit. It is 
olear from the above extraat that the prop¬ 
erty was really mortgaged for Rs. 200 but 
the insomo of the mortgaged property, being 
insufficient to meet the interest agreed upon, 
the mortgagor promised to pay the balance 
of the interest, that ie, interest on Bs. 100 
from hie own posket at the stipulated rate. 
The mortgage beiDg a usufructuary one the 
mortgagee oonld Dot have, asso.b. brought 
a snit for sale. However, leavmg this aspeit 
of the question aside, there san be no donbt 
that the mortgagor ie not warranted in 
treating this dosoment ae being in fast two 
mortgages. It was one simple mortgage 
of Rs. 200 on the eesnrifcy of the shop. 
was bound to pay the mortgage money 
whish inolnded the whole of the poM'Pf* 
and interest due upon it at the time o 
suit. The sase referred to by the le»r 
Distrist Judge has absolutely no »PP|‘ wt ‘° 
to the fasts of the present sase. In ° 
opinion the decree of the Trial Court wH 

(1) 2 A o27i 11nd- Das. (x. e.) 905. 
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the right one. We, therefore, allow the 
appeal, set aside the deiree of the lower 
Appellate Oonrt and restore that of the 
Ooort of first instanee with aosls in all 
Ooarti inalading in this Court fees on the 
higher sealo. 
i. P. 

Appeal allowed. 
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Held, that the decree, in so far as it dealt with 
the relinquishment of the rights of the previously 
separated brothers in the shares of the mother, «as 
without jurisdiction, inasmuch as it dealt with 
matters with which the suit in which it was passed 
was in no way concerned, and tint, therefore, it did 
not operate as res judicata, [p. 7 10 , cal. 1.] 

Mr. H. 0. Ma'umdar (with him Mr. N. 
Qonoami), for the Plaintiff. 

Messrs. I. B. 8en, S.fl, Banerjee, 8. N, 
Ohatterjte , for the Defendants. 
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CALCUTTA HIGH COURT. 
Oriohul Civil Soit No. 30 J or 1920 
February 23, 1921. 

Preient:— Mr. Justice Rankin. 
SHASHI BHUSAN SHAW-Dmmdut 
—Afpilumt 
venue 

HARI NARAIN SHAW-Pluktipf— 
Rippondmt. 

Hindu Law—Bengal School— Partition— Partial— 
Mother’s share, i nsidents of—Compromise decree— 
Matters outside scope of suit dealt with —Bcs judi¬ 
cata. 

In a partition in a joint Hindu family, it is quite 
competent for any members, who aro ao minded, to 
continue joint, [p, 70?, ool. 1.] 

The ahore that a Hindn mother in Bengal takes 
on a partition among her sons is in lieu of the 
right of maintenance whioh is carved out of the son’s 
(hares and at her death goes baok to and forms part 
of the shares out of which it came, [p 70rt, col. I ] 
" here in a suit a compromise dooroo is passed 
dealing with ma'tere that do not relato to the suit, 
the dooree is without jurisdiction and does not 
operato as res judicata [p 7'0, col 1.] 

In a partition among certain brothers of a 
Dayabhaga Hindu family and their mother, some of 
tho brothers separated and the roet continued j >int 
with their mothor. Subsequently a partition suit 
™ f°oght out among the latter. Tho snit was 
compromised and a consent dcoree passed accord¬ 
ing to whioh the brothers who hod previously 
separated relinquished in favourof tho brother* suing 
lor partition any rights they might aoqnire in the 
of the mother at her death. The mothor diod r 
and in the dispute over tho Bbare loft by her tho 
tjBoation wm about the effeot of tho consent dooroei 


JUDGMENT,—Ginesh Chandra Shaw, 
a Hindn, governed by the Bengal Sshool 
of Law, died in If 85 leaving him surviv¬ 
ing eight eons and his widow, Nittyaknmari 
Dassi. The eeeond son, Goar, brought a 
suit in this Court (Mo. 76 of 1885) for 
partition. The enit was referred to arbitra¬ 
tion and resulted in an award whieh was 
aonfirmed by the Court on the 18th August 
1887. By that award the arbitrator “di¬ 
vided and partitioned the said estate into 
nine equal parte" and ' allotted one of 
sueh parts or shares to eaeh of the parties, 
as per eshedole G hereto annexed, to be 
held and enjoyed by them absolutely se¬ 
parately, bnt ae tbe defendants Hari 
Narain Shaw, Kanai Lsl Shaw, Ranoo L%1 
Sbaw, Rashbebary Shaw ond Panna Lai 
Shaw are infants and they have expressed 
a desire by their mother and nataral 
guardian, Srimati Nittyaknmari Dassi, that 
they will eontinue to live together joint 
in food and estate, I have only deslared 
their shares to be Rs. 9,890-5 10 cash, 
but have not divided tbe same by metes 
end bounds (the said Srimati Nittyaknmari 
Daoi beiDg only entitled to a widow’d 
estate in enoh shares).” The sibednle to 
wbieb isferenee is made in the passage 
just quoted shows that of the adult eon? 
of Ganesb, Goar had already received 
more than bis share and Sashi and 
Nangteswar were now being given certain 
speeiGe properties and moveables to hold 
in severalty ; whereas to the mother and 
her five infant sons, taking these six 
people as one eolleetive whole, sertain other 
assets were allotted without any distribu¬ 
tion of snob assets between the six so 
bb to answer individnal shares. Eaeh of 
the infant’s shares as well as eash adult's 
share is defined by money value in an 

addendum deaeribei aa "Explanation of 
aahednl* G, whieh afaowi the aritbtniK, 
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o{ tbo arbitration. It is not on tbo fide 
really contestable that Nittyakumari Dassi 
and her infant eons did in fast eontinae 
to live together as members of one family 
as contemplated by the award, Dor that tbe 
three elder sons besame separate therefrom 
and from each other in fact as well as in law. 
Nittyakomiri having reoently died intestate, 
two questions now arise npon this position. 

The firet qnestion is as to the natnre 
daring her lifetime of the right of ber 
son9 to take her share among them at 
her decsase. It is contended by the eldest 
son that until her death there was no 
more than a mere ipes lucceisioni• as re* 
g9rde her share, that no son of bers in 
her lifetime had on interest in the reversion 
of her share but only a chance n r pos¬ 
sibility with.ii the meaning of section 6, 
enb clause A, of tbe Tramfer of Property 
Aot. Oa this point, Counsel for the younger 
sons tendered an is : ue whether tbe share 
allotted to Srimati Nittjakumari Dassi by 
the award of tbo 12th Angast I?S7 W68 
held by ter a9 a Hindu widow or as a 
Hindu mother, but as Counsel for all 
parties W6re agreed that it was held by 
her as a Hindu mother it besame unneces¬ 
sary to frame this issue. In my opinion 
neither epithet is preiiee, but there is do 
room for dispute as to how and why she 
obtained her share ; and tbe effect of author¬ 
ity binding npon me ip, that tbe share in 
question is an interest in lieu of the right 
to maintenance which upon partition amongst 
sons is aarved ont of the 6on’s shares 
and at the death of tbe mother gees 
back to and beaomes part of the shares 
ont of whiah it aame, I aaaept as tbe 
law npon this qnostion the deiieion in 
Sorolah Dosiee v. Bhoobun Sdohiu Neighy (I), 
and I think it inconsistent with the <on- 
tention that is now put forward on behalf 
of tbe eldest son. 

Tbe seaond question is, whether tbe 
infant bods remained nnited and undivided 
in spite of tbe partition snit brought by 
Gonr in lfc8o. In a aase whiah was one 
of partition by agreement without referenae 
to any Court, the Privy Connell in Ball- 
bux V. Bu^hmabai (2) said: "There is 
no presumption when one eopariener ee- 

(1) 15 C. 29 2| 7 Iud, Dec N s ) 779. 

(2) 80 C. 725 <I\ C.). 30 1 A. 130, 7 C. W. N- Ut.'i 
^ flom L. R. 4*39j fi Sar P. C J. 470 (P- C-), 


parates from the others’, that the latter 
remain united. In many asses it may be 
neaessary, in order to aseertain the share 
of the entgoiog member, to 6x the shares 
whiah tbe other ao parceners are or would 
be entitled to, and in this sense the sepa¬ 
ration cf one may be said to be tbe 
separation of all. Atd their Lords hips 
think that an agreement among tbe re 
mainirg members of a joint family to 
remain united or to re unite must be proved 
like any other faot.” In the present ease 
the question is one of psrtition by author¬ 
ity. The mother and the infant sons vrer) 
impleaded as defendants in a partition 
suit and when partition was sought against 
them the arbitrator puruorted to give 
effect to their desire, "that they will 
•oDtiDue to live together joint in food 
and estate.” He made Doreferenee to worship 
and nothing bas been said about it to me 
either in evidenee or in argument. Living 
together may sertainly be eonsistent with 
a severance of interest and a joint 
enjoyment of property mey not mean a 
oomplete junetion of estate, but in this ease 
tbe evidence, in my opioion, (hows an 
intention to remain joint. Tbe defendants 
are resisting partition inter ee ; tie Court 
refuses to tbrnet it upon them ; and in 
the pre6enee of the elder eoDe dcelares this 
position. Tbe award states the foil intent of 
joint ness as theretofore and tbe eondnetof the 
parties ie, in my judgment, consistent with that. 
It is true that tbe wording of parts of the 
award and also the wording of that part of 
the order confirming the award whieh appoint¬ 
ed a Receiver of the shares of tbe infants it, 
from this point of view, not abeolutely aeeurate 
and precise. It does seem to me, however, 
that tbe pert of tbe award which must be 
given effect to i9 that part in wbiob tbe 
arbitrator expressly declares the intention 
which he hae in makirg ODly partial parti¬ 
tion aDd I find it very difficult to suppose 
that tbe pbraEe ‘they will continue to live 
together joint in food and eetate” could 
have been med save with the intention 
of stating that these parties were to 
remain undivided. I think, therefore, that 
that was the position created by the 
award which was confirmed, The elder 
sons by their Counsel object that tbe 
mere iscus of a writ by ooe coparcener 
•liumiog partition effects a separation Of, 
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itself aod chat a minor cannot make an 
agreement to re unite. Thie, if it bn 
sound, ie a contention whiah aarries with 
it very serious and far reaching conse 
quenoes—consequences whiah I do not 
fod to be laid down as law in the 
text books or decided cases. If the full 
logis of thie aonteution be cirrecf, then 
any single ao paraener entitled to partition 
aan always by issaicg a writ aompel the 
minor so-parceners into separation from 
all the others and all the other ao* 
parienera iDto separation from the minora. 
Farther, no adult eo paraener in euih 
circumstances aan besome divided even if 
he so dssires save apon the terms of 
bringing about suah aonseqoenaes as 

between the minor and other parties, 
and the Court itself would have do way of 
preventing this. 

Now, the ob orvation as to minors 
whish was mads in the Privy Couneil 
ease already sited is to be read in con* 
noition with the assumptions of faat upon 
wbish it wee made. These were that the 
minors' father bad separated from his 

brothers by agreement and died not loDg 
thereafter, whereupon his widow and 

child went to live with one of tbo 
brothers. This latter faot was put 

forward as a basis for a ease of re 
union and it was with reference to that 
that the observation was made, No 
ease, sertainly no Bengal ease, so far as 
1 aan find, has pushed abstract logic to 
•onelusiocs so wide and so rerious as 1 
have indisated. The question here is, 
whether (he infant sore remained undivided 
infer ie. What then is the position ? As 
I understand it, aDy eo paiosner under the 
Bengal Safccol has a right to partition. It is 
not neeeseary that there should he an agree* 
ment beeaaee it is a right capable of being 
exeraised by any one of the parties who has 
the right to separate his share from the 
share of all the others ; and in that sense 
the issue'of a writ heiDg an unequivoeal 
deilaration of intention carried out in conduct 

may be said to effect the partition by itself. 

But the claim of one member to have a 
partition does not mean that the other eo* 
peceners are »p<o / do divided as between 
themselves. On the ocntrary, the pocition of 
the minor in such cages is this; a partition ii 
/d general not »u the interests of a minor| 


when one co-paraener claims to separate, it 
ia the duty of the guardian of the minor, 
who has not any right to object to such 
separation, to make ai good and beneBiial 
arrangement in the minor’s interest as 
he poisibly can. If the arrangement bs 
fair in method and result, the arrange 1 
ment will bind the minor’s estate. B/ 
arrangement the partition may be partial 
as regards the parsons separa'ung. Bi- 
cause the right of .4 to bacome separated 
from B aod 0 is absolute, one would supple 
prirna /art's as the mere convene of th»s, 
that if B and 0 being adults eo desire tb°y 
remain joint with each other, and if both 
are minors the Court in decreeing partition 
may direct that they continue undivided 
enter t\ If I am right in my construe* 
tion of this award of the 12th August 13:7 
and of the oonduot of the parties thereafter, 

1 sea no reason to doubt that this matter 
having been submitted to arbitration, th9 
qusstiou is a qaestioo not of agreement to 
re-unice on the supposition that all parties 
were divided, but of an arrangement made 
with prop9r sanction under which separa¬ 
tion claimed by the elder brother was 
partial as regards the pereous interested in 
the family property. I think, therefore, that 
the infants remained in the position of 
undivided brothers and that the elder sons 
became divided from the infants and in parti* 
•ularfrom Rashbehary, 

Apart from the transaction which is the 
main subject of contention and whish took 
place in 1904, three things have happened 
since the award of 1937 wai 0 )n 8 rmed. 
First, Rashbahary, one of the five infant 
eons, died in that same year intestate leav¬ 
ing Nittyaknmari, his mother, as his cole 
heiress (or the estate of a Hindu mother. 
Secondly, N&ugkeswar, the thirl of the 
elder brothers, who had attained majority 
before the award of 1837 was oinfirmed, 
died before Nittyakumari, but after tha 
transaction which I am about to eousider. 
Thirdly, Nittyakumari herself died in 1919, 
I gather from the documents that Hour is 
also dead, but direct proof as to this is l 
think omitted from • the avidenae befora 
me, 

In 1899 Hari, the eldest of the fiveeoni 
who in 1887 were infants, brought a parti* 
tion suit in thia Court (No. 85 of 18991 
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against bis mother and bis fonr younger 
brothers. By his plaint be alleged against 
bis mother that part of the oorpus of the 
•ollestive share left undistributed by the 
award of 1887 had been improperly paid 
to Nangteswar, the third of the separated 
sons, by way of loan to him ; but the eldest 
sod, Sasbi, plaintiff in the present suit, is 
not charged as implicated in any matter of 
aomplaint. All parties joined in a petition 
asking for payment to Hari and Ranoo 
(now of age) tbeir one-sixth shares in the 
money and seaurities and for a direction 
that the mother should pay to Hari one- 
sixth of the net rents of the immoveable 
estate with aertain adjustments, This was 
referred to the Registrar for enquiry and 
report as to whether an order as asked 
be for the benefit of the infante. Bafore 
the Registrar, the terms were modified and 
before the Court thereafter they were modifi¬ 
ed again. Kanai had by dow attained 
majority leaving Panna as the only minor. 
The consent dearee of 3rd January 19C2 
directed payment to Hari and Ranoo of 
tbeir one-sixth absres of the money and 
seaurities and also that the immoveable 
properties should after the death of the 
mother be divided between the parties in 
equal shares. This dearee has of itself no 
forae or effect whatsoever as regards the 
elder brothers who were not parties. On 
the 27th August 1903 a petition in the 
same suit was presented by tbe mother and 
Panna who by this lime apparently bad 
•ome of age. Prom this it appears that 
Hari, Ranoo and also Kanai had each be?n 
paid bis one sixth share of the money and 
securities. Panna dow asks for payment of 
his share likewise and the mother asks for 
payment to her of tbe corpus of her two 
one-eixth shares in the money and securities, 
the one-sixth she got in 1887, and the one- 
eixth she inherited as heiress of Rashbehary. 
In addition, the Court was asked to confirm 
the provision in the previous consent decree 
as to tbe immoveable property, namely, 
that on the mother’d death it be 
divided between “the parties to this suit 
only" in equal sharee. These orders were 
sought on the strength of the consent of 
all tbe sons: aDd Soshi, Gour and Nang¬ 
teswar, the divided elder sods, signed their 
"consent to the prayer of the foregoing 
ptitiOD.' 1 


OASES. [1928 

Oj the 28th August 1903 the Court 
ordered Panna’s shirs iu the immovable 
estate to bs paid to him, but refused to 
make any farther order until farther and 
better grounds were showo. 

The mother returned to the charge on 
the 26th January 1904. By affidavit of 
that date she says that she wants the 
money in order that she may keep it till 
her death and make a Will providing for 
two youDg grand-daughters who are to 
live upon the interest, and as each dies, 
ens half is to go back to the estate of 
Ganesh and become divisible among his 
heirs. This remarkable proposal was 
thought to be in some danger of meeting 
with criticism or possibly with incredulity 
on tbe part of the Court and in aDy 
event affected in no way the immoveable 
estate. The affidavit states, however, "i 
have received the consent of all my som 
for the withdrawal of the said several 
monies and also for the purpose of tbe 
modification cf the decree mentioned in the 
petition herein and they, my said sods, 
are alone interested in the said money." 
fcashi, Gour and NaDgeteswar, describing 
themtelves as parties to tbe suit to 1885, 
swear a joint affidavit on tbe 12th Janu¬ 
ary 1904 "that we have understood tbe 
contents and meaning of the foregoing 
affidavit of our mother and we consent to 
her obtaining the order she preys for 
should it please this Hon'ble Court to grant 
the same." The order prayed for is that asked 
for by tbe previous petitions. 

Now, Hari and Panna have given 
evidence before me. Hari in his 
evidence says that after he had instituted 
his suit in 1899 he got information that 
Sasbi and Gour had after his fathers 
death misappropriated certain stock in 
trade belonging to bis father s wine¬ 
shops ; that be had some evidence, or at 
least bocu9 witness upon this; that be 
threatened to have the partition of lcb5 
re opened ; that this was a real and bona 
file claim on his part and that after many 
family discussions, the abandonment thereof 
was part of the consideration verbally 
arranged for the agreement by Sashi aod 
Gour to give up all claimsito the mother s 
two sixths share after her death. Another 
part of the arracgea90t was that 
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would sink his alaim pleaded in his suit 
in respeit of N*ngte*war’s improper bor- 
rowing from the undivided estates. Hari’s 
evidence in nc way snfBtes to establish 
the truth of tho allegations wbiah he says 
he made. As to bis having made them 
aod as b the verbal discussions and alleged 
verbal agreement, Hari’s evidsncs is sadly 
k eking in precision and the evidenae of 
his younger brother is very faint eorrobora- 
tioo. I view the evidenae of both with 
great euspieion not merely besause of the 
way in wbiah it was given but beiaure 
of the diffisnlty in making real or probable 
to my6elf the etory as it is told. The 
dates in this oise are very important, and 
when I some to sonsider the dosuments 
in aonnestion with the enit of wbiah I 
have just been speaking, I find that in 
no single dosument was it ever put forward 
to the Court that those elaime were being 
aompromieed as part of the agreement in 
•onDeation with the reversion to the irn- 
moveable estate. This part of the etory 
is no more than verbal evidenae of a 
verbal bargain many years ago that three 
brothers wonld release their alaitn3 to the 
mother's share after her death. 

On the 14th April 1914 the Court made 
the order asked for, prefaaing the same by 
a reaital of tie aouaent of Sashi, Goor 
and Nangteewsr to the petition and of 
their subsequent affidavit repeating their 
«oosent. It ordered that the rights eon- 
ferred by tbe eooeent dearee of 3rd Jannary 
1902 as to the division of tbe immoveable 
property after tbe mother's death "between 
the partial to this euit only in equal sharee” 
do 6 tand, 

The question for deoision is rastriated 
to the share wbiah tbe mother took ia 
1885 on the partition amongst her son 9 , 
As to that share, is the aooient order of 
14tb April 1914 valid and binding as 
against the elder brothers or their repre¬ 
sentatives in favour of the yourg>r brothers P 

1 have to sonsider the matter in tbe 
light of seetion 17, sub seation (1), etause (61 
and of ceotioo 49 of tbe Indian Begiatra 
tion Aet IXVI of U03). The first question 
must be whether the aonsent order ops- 
rates as an estoppel by record or ret 
judicata. Speeial reliance is plased by 
Counsel for the elder brother upon tbe 
deqisiopB in (hie Oonrt where parties to 
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a suit have sompromised matters in wane 
in tbe suit together with other matters in 
differeroe betwe»D them. These authorities 
are said to show that even when both 
•leases of matters are dealt with together 
as one compromise, so that the arrangement 
of tbe matters not in suit is part of the 
consideration for the arrangement of the 
matters that are in suit, and even when 
both classes are pot before the Court tu 
be dealt with by its order, the order when 
made is without jurisdiation and wholly 
ioeffee'cal ir. so far as it deals with 
matters not aoroprisod in the pleadings. 
There is a aonsiderable body of jodiaial 
decision upon tbit branah of the law. Of 
eases teeboiially binding upon me, there 
are two desisioDS of the Privy Council, 
but what is said on this matter is not in 
either ease tbe aotnal basis of desieiou, 

The two eases are Bmdetri tiaik v. Oanga 
Saran Sahu (3), Pranal Anni v Lahhmi Anni 
(4). These eases, however, have been 
interpreted in this Court in the light of 
a somewhat strict aonetmation of seotinn 375 
of tbe Cede of 1882 and of Order XXIII, 
rule 3 of the present Code, In particular, 
there are two oases of great importance: 
Biibhadra Bath v. Kalpitaru Panda (5) and 
Qurdeo Singh v. Okandrihah Singh ( 6 ). 
Somewhat dtffiinlt to resonaile with these 
last two cases are the sases whish eay 
that any arrangement as part of the con¬ 
sideration for tbe agreement as to matters 
in euit ean be validly recorded and decreed 
as relating to tbe suit whether they other¬ 
wise relate to the suit or not. For this 
proposition there is tbe decision in Qobinda 
Ohondra Pai v. Dtcarka Hath Pal (7) and tbe 
cases there sited. Now, in my opinion, 
the part of tbe decree which purported 
to deal with tbe rights in the mother'd 
shares after her death is not, upon any 
fair constractioD of section 375, matters 
whish relate to the euit. The euit was a 
partition suit for tbe purpose of dividing 


(9 - 20 A. 171 1 2 C. W. N. 129, 26 I. A. 9; 7 Sar. P. 
0. J. 273, » Ind Dec. (N. b.) 471 (?. 0.1. 

(4) V2 M. 6U8 iP. 0 ), 1 Dora L. R 394; 8 0. W. N. 
48*, 2e I. A. 101,9 M. L. J. 147, 7 Sar. P. 0. J. 616; 
Ind Deo. (N, a 1 «63. 
l&t 1 O.L. J.368. 
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np a given colleetive share left undivided 
by the award. That snit was brought in 
the mother’s lifetime, and the ascertainment 
of what would be rights of tbe sons or 
other persons after the mother’s death was 
no part of its eoope. So rrnsh so is this 
true, that when it was thought desirable 
to bring that question into the ease, tbe 
parties necessary for so doirg were not 
before tfce Court. At a time when none 
of the elder eons had been made a parly, 
what happened was that in dealirg with 
the question of payment by the Receivers 
to the mother of the corpus of the move¬ 
able estate, this other matter was put in 
as an entirely foreign matter introduced 
not by the soneent of the parfes jointly 
but by tbe scneent of persors not parties 
at all, Unless decisions which say that 
compromise decree is to b9 confined to so 
much as is necessary in order to dispose 
of tbe ooroloeions of the suit, are to he 
abrogated altogether, I cannot bring this 
part of tbe compromise decree within the 
scope of section 375. There is no qcestion 
here of the Court granting a form of relief 
which has not been asked in connection with 
tbe subject matter of tbe suit. I think this 
is a bad caee of tbe abuse of an existing legal 
process fcr the furtherance of ends with 
which (he snit ss a suit was in no way 
concerned. In some of tbe decisions, 
section o75 has been applied by making a 
distinction between property in suit and 
property extraneous to tbe litigation, 

Where a suit is merely for the recovery 
cf specific properties, that distirotion will 
be adequate and will be equal to the 
distinction between matters which relate to 
tie suit and matters which do not. In 
rone oaief, however, suite are Dot for tie 
recovery of properly but to establish 
particular rights and I certainly prefer 
the opinion expreeeed in tbe case reported 
as Qcbinda Chandra Pal v. Vtc^rka Hath 
Pal (7) to tbe sffect that ihe facts 
have to be locked at as a whole in order 
to decide whether matters have besn intro¬ 
duced into tbe snit that do not relate to 
the 6uit. In the view that I take of this 
matter, it eeeme to me that tbe conolusicn 
acoordiDg to the oases is that this part of 
the decree was without jurisdiction and 
dees not crerate as ret ;udicuta. Tbe Dext 
Question i?, wletUr the iifar.t tops eap 
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found upon the petition and affidavit ai 
being bd agreement which operates in tbeir 
favour, a release of tbe elder brothers' 
rights. According to the Calcutta authorities 
if snob a petition and affidavit do purport 
to have that effect, they are not f?) valid as 
part of a judioial proceeding but invalid 
for lack of registration ; it, therefore, seems 

to me that the position of the caee becomes 

this. There is no evidence in the petition 
or in tbe affidavit of a family arrange- 
ment tnch as is spoken to by Hari; aud 
his yourger brother's evidence of ’ that 
family arrangement is extremely weak, 
vague and unreliable. I do not bold and 
I do Dot thick that (he agreement pleaded 
was a sale or exchange within tbe meaning 
of tbe Transfer of Property Aot. Assuming 
it to be open to me to give effect, in 
the ciroumstacoss, to a verbal agreement 
if I find it to be proved, I have do hesita¬ 
tion in sayiDg that in a ease where one 
brother alleges against another that by a 
verbal agreement his rights in reversion to 
a share have been released I should require 
much better proof than I have here, I 
would only aot tecundum allegata el probata ; 
tbe evidence and tbe pleading here are 
very discrepant. In my view, there is no 
reason for thinking that anything more 
happened, according to tbe documents, 
than that tfce brothers gave tbeir consent 
to g6t a decree whiob I dow think to be 
bd invalid decree. I find that the younger 
brothers fail altogether i'd so far as they 
go outside the documents and endeavour 
to prove to my satisfaction a family 
arrargement alleged in the written state¬ 
ments of Hari, Kauai BDd Gaoesb. 

It appears to me that, in three circum¬ 
stances, in spite of tbe desree in the eait 
of lt£9, the direct result upon the evidence 
and upm tbe law is this, that co far asregards 
rne-sixth share reserved to the mother by 
the award of U97, all the brothers out of 
whose chares that share was carved out muct 
be allowed in this suit to make tbeir 
alaim. 

As a matter of fast, I think the contest 
has besn occasioned by tbe acts to which 
tbe elder brothers were partie*. I think 
they have done very well in getting out 
of the consent decree that they 10 carefully 
endeavoured to get into, I shall not interfere 
with fhp ordinary term? 88 to »oet8, 
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I declare the shares as set forth on the 
pieae of paper which I shall now sign for 
identifisatioD and I shall direst the Com* 
miseioner of Partition to take an enquiry 
and account against the defendant, Hari, as 
to the rents, profits or inaome of any part 
of the properties in the plaint mentioned 
which have some to his bands sinse the 
death of Sn'mati Nittyaknira’i Dassi, &9 lo 
what are the properties belonging to tbe 
undivided share referred to in the award 
end what now represents that collective 
share. TheD, Ibis division into shares will 
be of (be estate ae so ascertained. 

I will give a direction to tbe Oommiesioner 
of Partition antboriaing him in hie diseretion 
to tarry oat an immediate sale by pnblis 
anetiou with liberty to the parties to bid at 
the sale. 


. M. H, Older accordingly. 
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MtiCKumoDH Appeal No. 226 op 1920. 
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1NDER CHAND BOTHRA akd iMOTbKR— 
Dcohh Holdibs—Appuukts 

versus 

SURENDRA NARAIN SINGH-Jckkest* 
Debtor— RisponDiur, 

Bengal Tenancy Act (VIII of 1886;, ». 65-lVmif#, 
transfer of—Transferee, uhether personally liable for 
rent due prior to hie transfer. 

A Ironsforeo of tenure is not personally liable 
for rent which sccruod due prior to the transfer, 
[p. 7id, col, |.] 

Snemutty Jogemaya Dassi v. Oinndra Hath 
ilukheriee, 4 0, W, N. 690, referred to. 

Appeal against an order of the Dislrist 
* Wi Pcrneab, dated the 6th October l&gO. 


Messrs. J/anuV, 8 P. 8en and Oh'-tidrd 
Selthar Baner ee, for tbe Appellants. 

Messrs. P. K . Sen, 0. if. Agatwala and 
Bailuntha Nath Hitter, for tbe Rsspondent. 

JUDGMENT. 

Das, J.—All the material faits giving 
riso to this appeal are stated with precision 
in tbe indgment of the learned Subordinate 
Judge ; and, when these fasts are properly 
understood, the point wbish we have to 
decide in-this appeal arises free from all 
o implications. The point is this, whether 
the appellant, who in 1*96 obtained a 
desree for rent against odo Chatrapat Singh 
in respeot of a paint metdi known as lot 
Sabebgunj, eitnate within the ambit of the 
appellants’ Zimindari, known as Pargana 
Havelie, is entitled to exesnts the desree 
against the respondent,who in September 1902 
pnrshased. the right, title and interest 
of Chatrapat Singh in the point mehal 
notwithstanding the fast that prior to tie 
institution of the proceedings which have 
given rise to this appeal, tbe point mehal 
passed from tbe hand of the respondent into 
the hand of ore Forbes. The learned Snb. 
ordinate Judge has found against the appel¬ 
lants on the main question that was argned 
before him. In my opinion, tbe decision of 
the barred Subordinate Judge is right and 
oaght to be affirmed. 

. Dhanpat Singh was the Zimiudar of Par* 
gaca Havelie. Ae I have said before, 
OhatrBpat- Singh was the pitnidir of lot 
Sahehaunji situate within Pargnna Havelie, 
Mr. Forbes held a darpatni interest under 
Chatrapat Singb. Dhanpat Singh died on 
the 2lst July 1:96, ai.d tbe appellants are 
the trnsteee of hi9 estate ander a deed of 
trust exesuted by Dhanpat prior to Lis 
death, 

Oa the 27th June 1893 Dhanpat Singh 
sold Pargana Havelie to Mutant mat Bhag* 
wanbati. On the 21st September 1893 he in* 
stitnted a suit against Chatrapat for recovery 
of rent that accrued due to him prior to 
the 27th Jane 1893. On tbe 10th July 1896, 
the Calcutta High Court passed a decree in 
favour of Dhanpat ae against Chatrapat. 
In 19,0 Chatrapat failed to pay the patni 
rent to tbe new landlord, Muiav.mat Bhag- 
wanbati; the lady took proceedings nnder 
the Patni Regulation, whereupon Mr. Forbes, 
for the protection of hie dprpatni interest 
deposited the rent ip full and took posspsefan 
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of the patni mehal coder section 13 (4) of 
tbe Point Regnlatioo. Jn September 1902, 
the respondent purchased tbe patni mehcl 
in execution of a mcoey dearee against 
Chatrapat and became liable by such pur- 
«base to make good to Mr. Forbes tbe 
mooey deposited by him in tbe proceedings 
instituted by Mutammat BhagwaDbati against 
Cbatrapat. Ti e position in September 1902 
was, therefore, this: there was a decree for 
rent against Chatrapat Singb; bnt tbe patni 
mehal in respect of wbiah the rent dearee 
had been obtained was then the property 
of the re»pondent, thongh Mr. Forbes, tbe 
darpntr.idar, was aatnally in possession of the 
patni mehal under section 13 (4) of tbe 
Patni Regulation. It is obvious that both 
Mr. Forbes and the respondent were interested 
in resisting tbe exeaotion proaeedings wbiah 
bad been started by the appellants against 
Chatrapat Singh in 1897 and they resisted 
the exeaution proaeedings on tbe ground 
that tbe dearee that had been obtainod by 
Dbanpat against Chatrapat was a money* 
dearee and not a rent dearee. It will be 
neoeseary now to trnee tbe history of the 
exeaution proaeedings but, before doing so, 

I should mention that Mr. Forbes irs'ituted 
a suit as against the respondent for reaovery 
of the money whiah bad been deposited by 
him in the proceedings taken by Mutammat 
Bhagwanbati, under the Regulation, against 
Chatrapat, and that on the lfcth May 1916, 
he got a dearee as against the respondent 
for Rs. 5 7 ,166, the dearee providing that, if 
the respondent failed to pay the dearetal 
amount to Mr, Forbes, the patni itself should 
be sold. The respondent failed to satisfy 
Mr. Forbes’ dearee, and as a result of his 
failure, the patni was put up for sale cn the 
3rd July 1917 and was purahared by Mr. 
Forbes for Rs. 2,CC0. It is necessary to 
remember that the respondent was at no 
time in possession of the prtn\, and that 
the title to the patni wbiah had aairued to 
tbe respondent in September 1902 by viitae 
of his pnrehaee in exeaution of a money-decree 
against Chatrapa f , passed away from him on 
the 3rd July 1917, 

I now aome to the execution proceedings, 
and it will appear that the question whether 
tbe dearee that had been obtained by Dhaofat 
against Chatrapat was a rent-decree or a 
money dearee was early raised and was long 
debated. Tbe point arose on the admitted 
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fast that Dbanpat brought his suit for 
arrears of rent against Chatrapat after be 
r had parted with all bis interest in tbe 
Zemmdari in favour of Mutammat Bheg. 
waDbati; and, as will presently be seeD, it 
was eontended, first, on behalf of Chatrapat, 
then on behalf of respondent, and lastly cn 
behalf of Forbes, that tbe right to proceed 
for sale under section 65, Bengal Tenancy Ait, 
was dependent on the existence of the 
relationship of landlord and tenant at tbe 
time when the remedy provided by law wee 
sought to be enferoed, and that as tbe 
appellants were Dot the landlords at tbe 
time they started the execution proceedings 
they were not entitled to exeeute the dearee 
as a rent-decree. In 189?, the appellaoti 
started exesution proceedings against Chat* 
rapat, and the objection put forward on 
behalf of Cbatrapat to the exeaution of 
the decree as a rent dearee was rejested by 
the Courts in India. The exsoution pro- 
feedings, howeter, for eome reason wbiah 
has not been made dear to us, failed to 
prodose aDy result, and in 1904, the appel* 
lants presented another application for 
exeoution. Tbe respondent, who was now 
tbe patnidar, objested that the desree was 
a money-decree and not a rent-decree, and 
that the patni was not liable to be sold in 
exesution of that decree. A similar objec¬ 
tion was put forward on behalf of Mr. 
Forbes, who also insisted that having 
deposited tbe amouot of tbe arrears under 
eeation 13 of tbe Regulation in the proceeding 
commenced by Mutammat Bhagwanbati 
against Cbatrapat, he had a first sbargs on 
the potni tor tbe sum so deposited by him. 
The objestione were disallowed by tbe 
Courts in India, In 1105 tbe respondent 
instituted a suit for a declaration that 
Dhanpai’s decreo against Chatrapat was a 
money decree and that the patni oould not 
be sold in execution cl that decree. Tbe 
Courts in India decided agamst the conten¬ 
tion of ihe respondent, the date of tbe 
deaision of the High Court being the 8th 
April 1908. The respondent then applied 
frr, and obtained, leave tg. appeal to Hie 
Majesty in Council, bat that appeal subsc* 
quently failed for non-prosecution. Mr. 
Forbei also instituted a similar suit, and 
though the Courts in India decided against 
him, he oarried his appeal to the Jadicial 
Committee where his contention prevailed 
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By its desieion, whioh was pronounced od the 
4tb Marah 19U aDd wbich ii reported in 
Arthur Henry Forhet v. Mobara? Bahadur Singh 
(1), tbe Judicial Committee held that the licrhfe 
to bring tbe tenora to sale under eeation 65, 
BeDgal Tenancy Act, exists only so long ae the 
relationship of landlord and tenant exist*, 
and appertains exclusively to tbe landlord, 
and that a peraoD, to whom rente are due 
and who obtains a desree to them after be 
has parted with the property on whieb tbe 
tenancy is situate ba9 no suoh right. Tbe 
position then is this : as between tbe appel¬ 
lants and Mr. Forbes, the deoree must be 
regarded as money-decree and not as a 
rent decree; but as between tbe appellants 
and tbe respondent tbe deoree must be re- 
regarded as a rent-decree. 

It is not necessary to follow tbe fortunes 
of tbe different execution proceedings that 
were from time to time commenced by the 
appellants. I come to tbe application of 
tbe 22nd January 1915 when the appellants 
applied to have the decree treated as a 
money-decree and tbe respondent added as 
a judgment-debtor. It will be remembered 
that tbe position then was that the respond¬ 
ent was tbe patnidar and Mr. Forbes was 
the darpatnidar in aotual possession of the 
paint mthal. On the 19th March 1915, tbe 
appellants presented another application to 
the Execution Court. Tney stated in their 
petition that the Judieial Committee has 
held that tbe decree obtained by them againet 
Obatrapat was a money-decree. They sub- 
mited that it was not possible to resover tbe 
amonnt of tbe decree without proceeding 
against the properties other tban that in 
respect of which the desree had been obtained 
and they applied for attachment and sals of 
certain properties belonging to Obatrapat, 
This application was presented on the 19th 
Marsh 1915; bat it will be remembered that 
they had already, on the 22nd January 1915, 
applied to have tbe respondent added as a 
judgment debtor in the exeaution proceeding. 
On the 27th March 1915, the respondent 
objected to being added ae a judgment debtor. 
He contended that, ae be was neither the 
judgment-debtor nor the legal representative 
of Obatrapat, the decree-holdere eould not 
proseed against tbe paint mehal in his hands. 

0)2BInd. Cm 6B2i 18 0. W. N. 7*7i (19 4) M. 
W. N. 387i 1C U. L. T. 880, 12 A. L. J. 668, 27 M. L. 

0-826, l L. W. 1059, 41 L A. 91, 26 0. L. J. 
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Before this application w*s heard and die- 
poeed of, the patni meW passed into the hand* 
ef Mr. Forhee. Tbe deeree holders abandoned 
their application of the 19th Maroh 1915, and 
on tbe 23rd November lvlS they presented 
an applisa'ion for attachment and sale of 
certain properties belonging to tho respond¬ 
ent. It is this application which has given 
rise to this appeal, 

Mr. Manok on behalf of the decree holders- 
appellants contends that the deoree obtained 
by Dhanpat Singh against Obatrapat Singh 
mast be regarded as a rent deoree so fsr as 
the respondent ia ocnserned, and that it was 
open to him to proceed agaiuat the paint mehal 
in the hands of the respondent. I have no 
doubt whatever that, bad the appellants 
proceeded against the respondent at any time 
between September li.02 and July 1917, 
daring which period the tiile to the piini 
mehal was in the respondent, there eonld be 
no answer to the slaim of the decree holders. 
It baving been held in proceedings between the 
appellants and the respondent that tbe decree 
obtained by Dbanpat was a rent-decree, tbe 
appellants bad a charge on the tenure so 
long as the tenure was in tbe hands of the 
respondent, and it was plainly impossible 
for tbe respondent to resist tbe olaitn of 
the appellants. But tbe tenure has now 
passed from tbe bands of the respondent 
to the bands of Mr Forbes. Mr. Manuk 
contends that if the respondent has 
allowed the tennre to go into the hands 
of a third party, he must be personally 
liable for tbs deoree In my opinion, there 
is neither principle nor authority for this 
contention. It was, in my opinion, open to 
tbe deoree holders to proceed against tbe 
tenure in the bands of Mr. Forbes, It was 
argned by Mr. Manuk that be sould not take 
this course having regard to the decision of 
the Judiiial Committee in the suit between 
the appellants and Mr. Forbes that the desree 
was a money-decree. That may be eo ; but 
Mr. Forbes, as the purohaser of the paint 
mehal from the respondent, was in an entire* 
ly different position, As the representa* 
tive in interest of the respondent, Mr, Forbes 
would be bonnd by the desision in the 
suit as between the appellants and the 
respondent. By that decision the decree 
was held to be a rent-decree and ns involun¬ 
tary alienations stand on the same footing 
ai voluntary alienations, the appellants 
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•onld, in my opinion, follow the patni mthal 
in the hands of whomsoever it might be 
under a title derived from the respondent. 

Mr. Mannk next eontends that the re¬ 
spondent most be regarded as the representa¬ 
tive in interest of Chatrapat Singh and is, 
therefore, personally liable to satisfy the 
desree obtained against Chatrapat Singh, 
In my opinion, there is no warrant for the 
proposition. The desree was not obtained 
against tbe respondent. It may be that, 
as tbe resnlt of tbe litigation between the 
appellants and tbe retpDndent, it mast now 
be held that, so long as tbe patni mthal was 
in the bands of the respondent, there was a 
charge upon the patni v.ehal for tbe dtare- 
tal olaim of tbe appellants against Chatra¬ 
pat Singh. Bot it has been held that a 
transferee of a tenure is not personally liable 
for rent whiah aaorned due prior to the trac6‘ 
fer. See Sreemutty Jcgemaya Dam v. Qirindra 
Noth Muhherjee The reaent deiision of tbe 
Jcdiaial Committee in the aase of Nanku Fra• 
tad Singh y. Kamta Prasad Singh (unrepcrted) 
pronounced on the 19th January supports 
this contention. That was a aase in whioh 
it was sought to make the purchasers of 
mortgaged props: ties personally liable for the 
mortgage debt. The Judicial Committee in 
a very short judgment said as follows : — 

"Tbeir Lordships have considered this 
case, and they think it is clear that no 
personal liability was incurred by tbe 
purcba c ers of the equity of redemption, 
who, their Lordships understand, are defend 
ants Nos. 2 to 11, of nboro only five are 
respondents here. Their Lordehipr, there- 
fore, think that the decree of the High Court 
was right and that tbe point made by tbe 
appellant faile." 

The position oaaupied by the respondent is 
iu no way different from tbe position whiah 
a purchaser of the equity of redemption 
oaaupies. The utmost that can be said in 
favour of tbe appellants is, that they had a 
charge upon the tenure in the hands of the 
respondent. The respondent was the pur¬ 
chaser of tbe tenure which was already 
subject to a charge in favour of the appel¬ 
lants. He is in tbe same position as the 
purchaser of an equity of redemption, and, 
in my opinion, no personal liability was incur¬ 
red by him by such purchase. 


OASES, 


In my opinion, tbe decision of the learne 
Subordinate Judge is right and must ba 
affirmed. I would dismiss this appeal with 
costs. 

Rosp, J.—1 agree. 

J p - App;al dismissed. 


ALLAHABAD HIGH COURT. 
Sec'H) Civil Appm No. 967 op 1920 
March 3, 1922 

Pre-ent-. —Mr. Justice Stuart. 
SARABJIT M AL—PLMNr.p? -Appsl-ast 

re-i us 

RAM KHELAWAN MAL and othirs- 

DmSDiNTS— Rl'PO'DIST/. 

Res judicata— 0 / Revenue Court—Agra 
Tenancy Act (II of 190IJ, w 5 W , 1^9— Ejectment auif 
— Question of proprietary title referred to Civil Court 
—Question already determined by Revenue Court — 
Jurisdiction of Civil Court. 

The decision of a Revenue Court does not operate 
as res judicata in ft civil suit unless the case comes 
within the purview of sections 1°9 to 201 of the 
Agra Tenancy Act. [p 716, col. 1.1 

Therefore, in matters outside the purview of those 
sections, when a decree of a Revenue Court is 
pleaded os har to a civil suit, there is no question 
of res judicata, but simply whether the point * 
before the Civil Court has been decided by a Rent 
Court under its exclusive jurisdiction in such a 
manner as prevents the Civil Court having juris¬ 
diction to decide it and if it is not so decided it is 
not open to a Civil Court to refuse to determine the 
point, [p. 715, col. 2.] 

The defendant sued plaintiff for declaration that 
he was the proprietor of the plot in question and 
that the latter was his tenant. The plaintiff asserted 
his own proprietary title. Tbe suit was decreed. • 
Subsequently the defendant sued to eject the plaint- • 
iff. The plaintiff again asserted proprietary title, 
and was referred toa Civil Court under section 199 
of the Agia Tenancy Act. He brought this suit 
accordingly but the Civil Court considering it barred 
under the provisions of section II of the Civil 
Procedure Code refused to entertain it: 

Held, that the issue as to the question of proprie- 
tary title was not res judicata, and that it was not 
open to the Civil Court to refuse to determine it. 
[p 71P. -ol. 2.] 

SeioDd appeal agamst a detree of tbe 
Offiaiating District Judge, Azamgarb, dated 
the 2Cth April 1920. 

Mr. Banians Sahai, for the Appellant. 

Meeerp. Jang Bahadur L>1 and 9. P. Sinha, 
for the Rsspondente. 

JUDGMENT.—The plaintiffs, the defend- 
ante and others are reaorded to sharers in 
Taloqa SultaDpnr io the Azirogarh Diatritt. , 
Plot No. 1871/2 is osanpiod and eultivated 
by tbe plaintiffs, Parmesbar Mai, father' 


(2) 4 C. w. N. &9U. 



Vol. LXVI] INDIAN CASKS, 

GOEHLCL KiBN'iNI t. OIHOUL ASSIGNEE OP OAtCOTTA. 


716 


when the matter of the plaintiff’s ejectment 
noder section 58 of the Tenaney Aet aame 
before an Assistant Collector of the First 
Class he was in no way bound by the deci¬ 
sions of the Assistant Collector of the 
Seaond Class to find that the relationship 
of landlord and tenant existed between the 
parties, and it was open to him either to 
The suit "was 7n the Court of an Assistant determine himself when the plaintiffs set 


of the present defendant, Rim Khelawau 
Mai, instituted a Bait against the plaintiffs 
in 1915 asserting that he was one of the 
proprietors in the plot in question and that 
Sarabjit Mai, one of the plaintiffs, was a 
tenant. Sarabjit Mai in that suit asserted 
proprietary title. The suit was desreed 
against him for six aDnas, arrears of rent. 


Collector of the Second Claes. In 1917 the 
defendant, Ram Khelawan Mai, appears to 
have obtained an ex parti deorje for rent 
in respeot of the same plot in the Court 
of an Assistant Oolleator of the Second Class 
against the plaintiffs. In 1919 the defend¬ 
ant then sued to eject the plaintiffs from 
this plot onder section bi of the TenaDiy 
Ast. The plaintiffs asserting their pro¬ 
prietary titls, the Assistant Collector of 
the First Class who was trying the suit 
referred them to a Civil Conrt under the 
provisions of section 199 of the Tenaney 
Act. They instituted a soit within three 
months acsording to that order. The Civil 
Courts have refused to adjudicate upon 
their title, bolding that the suit is birred 
under eeotion 11 of the Code of Civil Pro¬ 
cedure on the principle of re* judicata. 
They appeal here. 

No question of ret judicata properly arises. 
Id scch esses the question is not whether 
the tuit ia barred on the principles of ret 
;udicata, for a Revenae Court decision oan- 
not operate as res judicata in a Civil Court 
unless the case oomes within the purview 
of sections 1£9 to 2Dl of the Tenaocy Act, 
but whether the pom? before the Civil Court 
has been decided by a Rent Court under 
its exclusive joritdiolion in such a manner 
&■ prevents the Civil Court having juris- 
diction to decide it. The tjUo dtcidtnii ia 
given in Bam Singh v. Qirraj Singh (1). 

Now, it is clear enough that as against 
the aotual defendants and as between parties 
the relationship of landlord aDd ienaut in 
respect of this plot was held to exist in 
so far as the Courts of the Aesistact Col¬ 
lectors of the Second Class are concerned. 
The 1915 and 1917 decisions certainly 


no proprietary right, that the relationship 
of landlord and tenant did or did not 
exist, or to refer the plaintiffs under eeation 
K9 of the Tenancy Act to the Civil Conrt 
for a decision as to whether they had pro¬ 
prietary right in plot No. 187 /2, He 
took the latter coarse. ft ia not open to 
the Civil Courts to refuse to determine the 
point. The point as far as they are con¬ 
cerned is not determined by ret judicata 
and the point under the Tenancy Act itself 
is within their jcrisdiction. I, therefore, 
set aside the decisions of both the Conrts 
below and send the case back to be restored 
to its original Dumber and determined on 
its merits by the Mansif of Mahammadabad 
Qohna, Azimgarh District. Costs here and 
hereafter will follow the result. 

**• H. Oate relumed, 


CALCUTTA HIGH COURT. 

Aipial f*om Omoical OaiEit No. 5 cr 1921 
in Inuolvk.' c/ Soit No. cr If 23. 
March 17, 1921. 

r raent :—Sir Lancelot Sanderson, Kt, 
Chief Justioe, and Mr. Jnetioe R'chardeon. 
Re ALBERT FELIX SELDANA, Insolvent, 
Bxparle RAI SUKHLAL KARNANl 
BAHADUR— -Appellant 

tersuc 

The OFFICIAL ASSIGNEE or 
C tLOUTTA— Ribpondsnt. 

Presidency IWns Insolvency Act (III of 1900J a 
86 1 1 )—Application for examination of witness—Pro, 
ccduie—Person aggrieved , retnedy o}. 

Applications under section 38 (0 of the Preci- 
dency Towns Insolvency Act for the examination 
of persons thereunder are intended to be made 
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operated as ret judicata binding the Courts and rule ao ofVhos^ r^i?ip3iLhW CoUrt ,’ 
of the Assistant Collealors of the Setond applications, and not rolos 17 and Tn 7 ift 0 
Glass in suits for urreira of rent until the * LP ‘ * l ? 
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is tomoTe the Court to eet aside such order. i'p. 719. 
col. l.J 

Appeal from the judgment of Mr. Justice 
Greaves, dated the 7th Jar,nary 1921. 

Messrs, F. E. Bar, S. \V. Banner* ee and 
J, Langjord James, for the Appellant. 

Mr. A, A. Atetoon, far the Respondent. 

JUDGMENT. 

Sandkbion 0. J.—This is an appeal from 
the judgment of my learned brother, Mr. 
Jaslioe Greaves, whereby he refused an 
application made on behalf of one Rai 
Sukhlai Karnani Bahadur in the insolvency 
of one Albert Felix Seldana, 

The application sonsisted of a prayer (1) 
for an order that the order of the 29th 
of November 1920, should be set aside, (2) 
alternatively, for an order that the pro- 
•eedings thereunder should be set aside, 
(3) alternatively, for directions as to the 
scope of the enquiry before the Re 
gistrar. 

The matter arose in this way: Seldana 
was adjadicat-d an insolvent on ths 2nd of 
July 1920, and, on the > Sth August 1920, 
a oomplaint against Seldana was 6Ud by 
the Munitions Board, charging him with 
certain offences under certain sections of 
the Indian Penal Code which may be shortly 
described as cheating, conspiracy to cheat 
and forgery. On the 26th of August 1920, 
a complaint was made against Sukhlai 
Karnaoi, the appellant in this appeal, 
charging him with conspiracy to cheat, 
The Official Assignee made an application: 
before the Registrar in insolvency, in res¬ 
pect of which an order was made on the 
29th of November 192'J. In that application, 
after stattog that 8eldana had been ad! 
indicated insolvent on the 2nd of July 1920, 
the Official Assignee went on to allege that 
Sukhlai Karnaoi was capable of giving in¬ 
formation regarding the dealings and prop¬ 
erties of the above named insolvent, and 
the Official Assignee applied that Karnani 
should be summoned and examined by the 
Couit on a day and hour to be 6xed there¬ 
for and to produce all books, papers, 
correspondence, accounts relative to trans¬ 
actions bad between him and the insolvent 
in connection with their partnership and 
dealings with the Munitions Board from 
ti e 16th of March 1918. That application 
was made ex part ", and the order of the 
29th of November was to this effect, vie., 


that Sukhlai Karnani being served with 
a sealed sopy of the order should, on Wed- 
nesday. the 8th of December, at the hour 
of 11 o’clock in the forenoon, attend before 
the Registrar lo be examined regarding the 
dealings and properties of the insolvent and 
that he should bring with him and produce 
at the time and place aforesaid all books, 
papers, correspondence, and accounts re- 
lating to transactions had between him and 
the said insolvent in connection with their 
partnership and dealings with the Mani. 
tions Board from the 16th of March 1918." 
On the 15lb end 17th cl December 1920 
Karnani appeared before the Registrar in 
Insolvency and was examined by learned 
Counsel on behalf of the Official Aesigoee, 
It was alleged by the learned Counsel 
appearing on behalf of the appellant that, 
although the 'earned Oouneel nominally 
appeared for the Official Assignee, he was 
really instructed by the insolvent Seldana, 
who war represented by the Attorney who 
was appearing for tbe Official Assignee: 
and, it was alleged, that the real object of 
the examination of Karnani was to obtain 
information which might be useful to tbe 
prosecutioQ instituted by the Munitions 
Board. Karnani was represented by learned 
Counsel who took objections to oertain ques¬ 
tions, and it is stated that the Official 
Assignee had alleged that the object of tbe 
examination was to ascertain whether or 
not Karnani was indebted to Seldana in a 
eum of Rs. 2,64,000. A petition was then 
presented by Karnani to tbe learned Judge, 
on tbe 4th of January 1921, applying for 
the reliefs to which I have already re¬ 
ferred. 

Tbe main ground of the argument in this 
appeal was, that tbe further examination 
of Karnani ought to be stayed until after 
tbe criminal prosecution has been finished, 
for, it was alleged that, although the 
answers which might be given by Karnani 
in his examination might not be need against 
him, still it might be that those who were 
conducting the prosecution might obtain 
information from the answers which migb 
be useful in the criminal proceeding*. 

Tbe learned Judge stated in bis judgment 
three grounds on which the matter wai 
argued before him: 


.V 
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Firii, it was said that under the Ineol- 
yacay Rules of this Court such an appli«atioD 
must be verified by atfiiavit and that the 
verification was insufficient as it only related 
to the information and belief of the Official 

Assignee. . 

Secondly, it was said that the application 
was insufficient, in that it only referred to 
information regarding the dealings and prop¬ 
erties of the insolvent, that it eontained no 
reference to any indebtedness of Sukhlal Kar- 
nani to the insolvent and that being so the 
insolvent had wrongly been questioned with 
regard to his indebtedness, espeeially having 
regard to the terms of an agreement be¬ 
tween the insolvent and Sukhlal Karnani 
dated the 22nd of August 1918; and laitly, 
it was said that with regard to the Police 
Court proceedings pending against the in- 
solvent and against Karnani the examination 
was being used for an improper purpose 
and, amongst other things, to displase clause 
7 of the Gaid agreement. The learned 
Judge declined to aoeept any of these argu¬ 
ments, and said that there was ample 
material before him to show that Sukhlal 
Karnani was in a position to give some 
information with regard to the dealings and 
property. Be made an order that the 
examination ahonld prooeed. Then he added 
as followe: "This being sc, I think it is 
difficult to say that questions were incom- 
patent with regard to any question of the 
indebtedness of Sukhlal to Seldana, if they 
arose in the souree of the examination, 
altboogh I think that if it had been de¬ 
sired to establieh thie, the application 
should have so speoifieally stated but I am 
not prepared to interfere under the air- 
eumetames on the ground that saeh ques¬ 
tions have been put, Then, lastly, with re¬ 
gard to the alleged improper purpose of 
the examination, it teems to me that it is 
for tie witness to objeat to euah questions 
as be eoneidera are put for an improper 
purpose and, if neoessaiy, I think he would 
be justified cn the advioe of Counsel in 
refusing to answer tush questions even if 
dirested to do to, Under these oiranm- 
stanaes, it would be for the Registrar in 
Insolvency, if he thought the refusal was 
ill-founded, to report to the Coart the re¬ 
fusal, in order that the Court might coniider 
the nature of the question and of the objeition 
»nd I think that if this course ie (olio wed 


the witness will be amply protected with 
regard to the putting of any question which 
may be improper ; and I only desire to add 
that I think the Official Assignee in future, 
when he makes similar applications, should 
place the Court in possession of farther 
materials for considering if any application 
under section 36 is well-founded or not.” 

The first two grounds which are referred 
to in the learned Judge’s judgment were not 
seriously argued in this Court. But a 
new point was taken, namely, that the order 
of the Regi6trar was made withont jurisdic¬ 
tion, or, at any rate, that it ought not to have 
been made e» patte. 

The learned Counsel who appeared for the 
Official Assignee assured us that it is tha 
practice of this Oonrt that such applications 
as this by the Official Assignee are always 
made <x parte before the Registrar; and that 
practice was not dispated by the learned 
Conneel who appeared for the appellant. Bat 
the learned Counsel for the appellant nrged 
that the practice was wrong and was not 
justified by the rules of this Court. Since 
the argnment, of this case the officer of 
the Conit has drawn my attention to a 
case, Kmoty Mohan Bey Shaha, In re (I), 
in which the very point was decided by 
my learned brother, Mr. Jnetice Greaves. 
Neither of the learned Counsel drew our 
attention to it. It is a decision direotly in 
point and authorizes the practise to which 
l bave referred. The learned Judge baeeij 
his judgment upon the grounds which were 
suggested by my learned brother, Mr. 
Justice BicbardsoD, during the coarse of 
the argument, aod I assume that since 
this judgment, which was in 1916, the prac- 
tiae has never been questioned until the 
hearing of this appeal, The application waa 
made nnder section £6 (1) of the Presidency 
Towns Insertveucy Act, which runs as fellows; 

The Court may, on the application of the 
Official Assignee or of any creditor who baa 
proved bis debt, at any time after an order of 
adjudication has been made, summon before 

it m snob manner as may be prescribed the 

insolvent or any person known or euspqsted 
to have in his possession any property belong. 

ing to the insolvent.or any person whom 

the Court may deemoapable of giving iuforma. 
tiou respestiug the insolvent, hie dealing! Jr 

(1) 3d Ind. Cfts. 990, 20 0, W, V, 1133; 410. m 
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property ; and tbe Court rn^.y requiro any 
sa#h person to prodose any documents in 
bi3 custody or power relating to the in¬ 
solvent, bis dealings or property.” There is 
nothing in tbe section wbish goes to show 
that notice of the application has to ba 
89rved upon the person who it is desired 
should be examined. Ba. it is saii that tbe 
Insolvency Rnles of this Coart make it 
obligatory that notiae of the application 
should be given : and reliatoa was pliosd 
npon rules 17 at,d 13 of tbe Insolvency 
Roles of l.'l4. Those roles are ti be found 
in the portion of the roles whiah deals with 
"Motions and Practise,” and there is another 
role, No. 30, (whiah is under the heading 
L/iraovfry of Dobtoi’s Property") whiah is 
clearly Applicable to an appliaation ucder 
station 36, and it is as follower ‘‘Every 
application to tbo Court under section 36 
of the Aot shall ba in writing and shall 
state shortly the vroucds apon which the 
appliaation is made". It appeared to us in 
tbe course of the argument that that role 
showed that it w&s not intended that rules 
17 and IS should apply to an application 
under seation 36 by tbe Offisial Assignee for 
an order that a person should be examined. 
1 now refer to the oase whiah was dtoided 
in 1916 by my learned brother Mr. Justice 
Greaves; The bead note ip, "Applications 
under seation 36 (1) of the Presdsnoy 
Towns Insolvency Aat for examination of 
persons thereunder are intended to be made 
ex pirte onder tbe rules framed by tbe 
Calcutta High Court under section 112 of 
tbe Aat, To snab appliaatione rule 30 
applies and not rales 17, 18 and 19, and 
this view is supported by tbe English 
Bankruptcy Aat ( lyl4), 4 and 5 George V, 
Ch. 59 acd tbe rules thereunder”. The 
portion of tbe learned Judge's judgment 
whiah I desire to read is this: After 
referring to the section (36) and rales 17 
and 18, be goes on to say, ‘ If these rules 
govern applications under section 36 of tbe 
Act, then the tx parte order was clearly 
wrong unless the Registrar thought that any 
delay would entail serious mischief. But I 
was referred to another rule by Ooonsel who 
opposed the application, that is to say, to 
rule 30 whiob is as follows;" (then he reads 
the rule). ' This rule to my mind clearly 
contemplates a procedure other than that 
Jaid down under rules 18 and 19 and it 


contains no p ovision for ssrvios of the 
applisitiiu noon tbs psrsoo sought to be 
examined sa»u as is contained in rale 19, 
Under these circumstances, the iofereooa to 
my mind is irresistible, that applications 
under section 36 ara intended to ba made 
ex pirte and that this is tbs manner pres, 
oribed by the rules framed under seation 
112 of the Act.” Speaking for myself, ( 
en'irely agree with the learned Judge. I 
only regret that the learned Counsel did not 
draw onr attention to that oas9, which would 
hava eaved considerable argument and time 
of the Court. 

Consequently, the first mint whiah was 
reled upon, namely, that this order should 
not have been made ex pirte, is without auy 
foundation. 

Tbe other ground, namely, that th9 examin¬ 
ation has bean n3ed for an improper purpose, 
in my judgment, equally fails. I am not 
satisfied that this examination was used for 
any nlterior purpose. The learned Counsel 
for the appellant did not draw our attention 
to aDy passages iu the evidence or aDy 
questions whiah were pat daring the ex' 
animation to justify this allegation. On 
the other hand, the learnsd Counsel for the 
Official Assignee drew our attention to some 
of tbe questions and some of the answers 
which were given by the witness, and such 
answers led me to think that they were by 
no means satisfactory and that the attitude 
of the witness was obstructive. Farther, 
this was a matter for tbe discretion of tbe 
learned Judge, and I am not prepared to 
interfere with that discretion, especially 
having regard to tbe fact that in tbe order 
which I have r.ad, in my julgment, the 
learned Judge has provided a safeguard which 
will protect the witness from improper ques¬ 
tions being put to him during the course of 
his examination. 

For these reasons in my jadgment the 
appeal fails. 

Ihere is one other matter to whioh I must 
refer. The learned Counsel for the Official 
Assignee took the point that the application 
before Mr. Jastice Greaves was in fast an 
appeal from the order of the Registrar in 
Insolvency, and if it were an appeal he argued 
that it was out of time. 

Id ray jadgment this w&9 not an appeal^ 
it was, as 1 have already eaid, a petition to 
set aside tbe order of tbe Registrar ill 
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Insolvency, and it then proceeded to ask in 
the alternative for a stay of the examination 
of the appellant or for direoticin as to the 
aeope of the examination and, in my jndg- 
meot. in a oase of this kind where an ex parte 
order is made for the examination of a 
witDesa by the Registrar in Insolvensy, if 
there are aDy grounds justifying an applica- 
tion to the Court, the proper course is to 
move the Conrt to set aside the order which 
has been made by the Registrar in losol- 
venoy and that is what was done in thissase. 
In my jadgment it was not an appeal, an 1, 
lonsequently there is nothing in the point, 
which the learned Counsel for the Offiiial 
Assignee raised with regard to the bo sailed 
apoeal being oat of time. 

Tbelearnei Counsel for the Offiiial Assignee 
raised a farther point that thore was do 
appeal to this Court from the judgment of 
my learned brother, Mr. Jastias Qreives. 
Having regard to the fait that I have <omo 
to the (onalosicn that this appeal should ba 
dismissed, it is really Dot Deoessary t> deaide 
that point but, as at present advised, I am 
inalioed to the opinion that the order of 
M-. Jostiae Greaves was an appeal ible order, 
bscause it involved not only a desision that 
there ehonld be no stay of the examination 
bat also a refusal of the application of the 
appellant that the order of the 29th Novem¬ 
ber 1920 ehonld be set aside. 

For the foregoing reasons, the appeal is 
dismissed with costs. 

RioaiRDSPs, J.—I agree. The prelim- 
ioary question whether this appeal is compe¬ 
tent involves two points. The first is, whe¬ 
ther the application to Mr. Justice Greaves 
to let acide the order made nnder section 
36 to examine the appellant wao an appsal 
nuder clause (2) ofseition 8 or an applioa- 
tion under chase (1), If it was an appeal 
it was out of time under section 101 and the 
appsal bsfore as ought to bs dismissed 
in limine on that ground. Bat I think it 
should be regarded, for reasons whieh have 
jast been stated by my Lord, as an application 
under the first clausa for the revie v of an 
ex parte order. The second point is, whether 
the order of Mr. Justice Greaves from which 
thU appeal has been taken, is a "judgment" 
within the msaaing of elaase It of the 
Litters Patent. I ehonld bs disposal to eay, 
if it wore nsossaary to decide this questioa, 
fhieb it is not, that the order is ft "jul|- 


meot," because it assumes, if it does not 
decide, that the Register had jurisdiction 
to make the order, and because, at aoy rate, 
it decides that on the merits the appellant bad 
shown do cause suffiiient to justify the order 
baiog set aside, that is to eay, it rejects the 
claim made on the appellant'* bshalf that do 
order for his examination should ever have 
been made and that the whole proooediogs 
ehonld be qaasbed. 

Toe Dext question relates to the jarisdic- 
of the Registrar. I agree that the Regis¬ 
trar had power nnder eeotion 6 Oil and (c) 
to deal with an application made ex pvt: 
on bshalt of tha Offiiial Assignoa that 
the appellant should bo examined under 
section 36, and, further, that nnder 960-ion 
35 and role 30 of the Rales o' the 
H'gh Court, ihe Registrar had also power 
to make the order for the appellants’ exami¬ 
nation ex parte, without notice to the 
appellant. 0a this part of the case l have 
nothing to add to what my Lord ha3 said. 

Listly, on the merits, l ean see no reason 
why we should disturb the order made by 
Mr. Jastice Graves, The appellaot ik 
entitled to the protectioo afforded by section 
132 of the Evidencs Act. Mr. Justice 
Greaves had been careful to conple his 
order with a safeguard againct improper 
questions being put to the appellant. The 
appellant undoubtedly oomsc within the 
description of a person oepable of giving 
information regarding the insolvent, bia 
dealingp, or property, lu the interest of 
the general body of the creditors the Official 
Assignee is entitled to have him examined 
and I feel confident in my own mind that 
if the appellant ia au honest man be will 
lose nothing by being frank. I heiitate to 
suggest any other hypothesis, but, if any 
other hypothesis ba suggested, I ean see no 
reason why we should go further than Mr. 
Jastice Greaves has already done to relieve 
the appellant from the situation in whish 
he finds himself. 

For these reasons, I agree with my Lord 
that this appsal should bs dismissed. 

w. o, A. 

4pp«jl diivniisi, 
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TIRlTHMiL LOKOOMAL V. TflAWaKBiNG. 

SIND JUDICIAL COMMISSIONER’S 

COURT. 

Sicoml Civil Appx*l No. 35 of 1918. 

November 8 , 1921. 

Present: —Mr. Kennedy, J. C., and 
Mr. Kemp, A. J. 0. 

TIRATHMAL LOKOOMAL- 
Apfillaht 
versus 

THAWARSING ahd othxbs — 
Rcspofdistb. 

Will, interpretation oj— "Malik" and “varia,” mean¬ 
ings if-Intention of testator, 

1 he words “mahk'' and “van.'' connote absolute 
ownership, [p. 720, col. 2.] 

Where the word “mahk'' ia used and where there 
is nothing in the text or circumstances of the " ill 
which indicate an inteution on the part of the 
testator to cut down the absolute estate clearly or 
unmistakeably then the absolute estate should be 
taken to have been bequeathed. [p. 7*0, col. *.] 

Appeal from a decree of the District 
Judge, Snkknr. 

Mr. Tahilram ltamtam, for the Appellant. 

Mr. Isardus Udharam, for the Respond¬ 
ent. 

JUDGMENT.—In this oase one Ohellaram 
died leaving a widow called Premibai and a 
daughter tamed Devibai. Daring the life¬ 
time of Ohellaram, Devibai had become a 
widow of one Lokcomal and had one eon. 
Subsequent to the death of Ohellaram but 
before the death of Premibai, Devibai died 
having re married and given birth to three 
cone, the father being one Jassomal. This 
is a suit by one of the eonc of Dsvibai by 
Jas’omol against Tirathmal, a son of Devibai 
by Lokoomal and the other eons of Jaseomal 
(formal defendants) to partition oertain family 

property. 

This property was originally the property 
of Ohellaram, Lot the distribution of it does 
not depend upon the ordinary law of 
succession, but has to be -rettled according to 
the provisions of two Wills. Premibai by 
her Will, ei6cuted on the ;tb April H09, 
left half the property to Tirathmal and the 
remaining half to the three eons of Jaseomal. 
But it is necessary to refer to the Will of 
Ohellaram from which Premibai purports to 
derive her interest in tbe estate whioh she 
bequeathed to tbe parties to the presant 
litigation. That Will is da ed lb4S and 
seems to have been 6xeonted about seventeen 
years before the death of Ohellaram, at a 
time, ns I have said, when Devibai wee etill 
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the widow of Lokoomal, and had only this 
son Tirathmal, ard had not contrasted a 
marriage with Jassomal and it would 
appear that no eush marriage with Jassomal 
was at that time contemplated. The question, 
of course, is what interest did Premibai take 
under the Will of Ohellaram, because the 
Will of Premibai purports to dispose off 
properties wbieh she took under that Will 
as if she were the complete owner, Ou the 
side of Tirathmal it is set up that all she took 
by reason of the Will of Ohellaram was a life- 
interest and that the Will by implication gave 
to Tirithmal the reversion after the death 
of Premibai, which be, in any ease, would 
have had, had there been no Will and had 
his mother remained unmarried at the 
death of Devibai as they stood at tbe 
time of tbe Will of Ohellarnm. Ou tbe 
other hand, it was set up that tbe Will 
of Ohellaram gave complete ownership to 
Premibai without retrying aoy interect to 
Tirathmal and that the interests of tbe parties 
are dependent on tbe Will of Premibai. 

Both the Courts below have interpreted 
this Will in a sense wbieh gives complete 
ownership to Premibai and we concur with 
them in this. The words used by the 
testator are eueh as in tbe ordinary inter¬ 
pretation convey the meaning of complete 
ownership. He used the expression maliV 
and “cam." He did not nee the words 
'usual enjoyment or management." Bat the 
words which be does use, tie, ‘malik' aod 
'cariV connote absolute ownership. In 
sueh cases it has been held, vide case 
quoted in Motilal llithalal v. Advocate General 
of Bomb v (l),where tbe word "malik” is used 
and where there was nothing in the text or 
circumstances of the Will which ind oated 
an intention on the part of the testator to 
cut down the absolute estate dearly or 
unmistakeably that the absolate estate 
should be taken to have been bequeathed. 
In the present case there is no clause 
wbieh clearly or unmistakeably cats doirn 
the estate. There is certainly a negative 
clause in which tho testator says tba 
during the lifetime of his wife, Tiriathmil 
should not have aoy interest bat it “OBJ 
not seem eorreit to dedace from that, that 
his intentions ware that if Tirithmal earvival 
Premibai he should hava ths absolute 
estate. He probably meant to emphasise 
(l) U lad. Oas. 647; 33 B. 275; 13 Bom l B. 47b 
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hie detire to prevent any inte:feren»3 in 
the property by Tirithmil, daring the life¬ 
time of Pramiba', and reading the olante 
which follows that statement it eeann to ns 
that that really was the intention of the test¬ 
ator. 

It is not propjr for as to make a Will 
lor the testator and we may have to in¬ 
terpret the Will as it stands, in the light 
of the eirenmitansee, bat in any ea9e there 
dos3 not appear to bs any strong reason 
fbr thinking that the teitatar probably 
meant to give the wife a life-interest 
merely and his grandson a reversionary 
eitate besanse in that easa there does not 
seem any necessity for him to make any 
Will at all. Moreover, the Will was made 
in 1861 and this widow was then 40 and 
Tira'hmal was then quite a yoaog ebild 
and we do not think it is at all nnlikely 
that a Hindu having a family of that 
sort to deal with (a middle-aged wife, a 
yoaog widow daughter and a ahildish 
grandson) would leave the ultimate destina¬ 
tion of his property in the haudi of hi) 
wife to dispose of assording to theoirinm- 
staneos whish might exist after she had 
sloppsd needing it. We think, thsrefora, 
that the interpretation pat on this doiaonat 
by tbe lower Ooarl is sorre*'! and wj 
dismiss this appsal with io3ts. 

. r < Appeal diiminei. 
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In the case of au application for leave to appeal 
to His Majesty in Council where a portion of the 
decree is in favour of the applicant and the other 
portion, which is adverse to him and against which 
he seeks to appeal, is in confirmance of the decree of 
the Coart of first instance, he is not, as a matter of 
right, entitled to prefer the appeal. 

Application for leava to Appsal to His 
Majesty in Council. 

Mr. N. P. Aethana, for the Appellants. 

Mr, S. A. Haidar, for the Respondents. 

JUDGMENT.—-This is an application for 
leave to appeal to His Majesty in Conneil 
on the ground that this Court did not 
affirm the decision of the Court below, and 
as the value of the sabjeot matter exceeded 
R». 10,000 the applicants were entitled a9 
of right under sestion 110 of the Code 
of Civil Procedure to appeal to His 
Majesty in Coanoil. 

The Bait was one to enforse a mortgage 
and the amount claimed far exaeeded 
Rs. 10,000. The present applicants for leave 
to appeal were ecme of the defendants to 
the suit, they being the grandsons of 
tbe mortgagor. In tbe Court below it was 
contended that the property comprised in 
the mortgage was anoestral property, that 
the debt was Dot inourred for family no- 
aessity, and that, therefore, the portion of 
tbe debt which wae not for family necessity 
conld not be recovered from the ancestral 
property. There were other pleas also, 
aooh as a denial of the fact of the mort- 


gage, and also as to other portions of the 
mortgaged property beiDg or not being 
aoaestral property. Tbe Court of first 
instance fonnd in favonr of the plaintiffs 
and held that the whole of the mortgage-debt 
had been incurred for family neoessity and dec- 


ALLAHABAD HIGH COURT, 
Psivr Codicil Appsic, No. 40 ot 1921. 

■ March 30, 1922. 

• PremU -Sir Grimwood Malta, £t., 
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reed tbeolaim in full. Tbe defendants, thi 
present applicants, appealed to this Ooar 
and this Court held that a portion o 
tbe property comprised in the mortgagi 
was ancestral property and that two o. 
the items whieh formed the consideratioi 
for the mortgage were not itemi 
for which the family property wai 
legally liable. As to these two items, thi 
total amount of whieh was over Rs. 1J,00( 
including interest, this High Oonr 
held that the present applicants and thi 
ansestral property were not liable. So (ha* 
as regards this portion of tbe claim, th< 
decree of this Court wa9 in favour of th 
applioants, and as regards the remainde 
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of the tlaim it was a decree in affirmance 
of the decision of the lower Coart. The 
applicants defendants, now e^ek to appeal to 
Hie Majesty in Oouneil against that portion 
of the decree which ij adverse to them, 
that is to say, in regard to that portion 
of the decree of this Coart which affirmed 
the decision and the decree of the Court 
of first instance. We are of opinion that 
they are Dot entitled to appeal to His 
Majesty in Council as regards this part 
of the claim and to re open that part of 
the case which wa9 decided adversely to 
them by the lower Ooart as well as by this 
Coart. As observed by the Calcutta High 
Court in the case of Roja S'ts Noth Roy v. 
Secretary of Shte jor India in Council (1), 
the Coart has to look to the substaDoa of 
the matter. It is trae that this Court 
varied the decision of the Court below but 
that modification was in favour of the 
present applicants and did not afford them 
a right to appeal because the decision wss 
in their favour. As regards the portion 
of the claim which was decided agaiDst 
them there was in substance an adverse 
concurrent decision of both the Courts, the 
decision of this Ooart being a concurrent 
decision .with that of the Court of first 
instance and in affirmance of that decision* 
In this view, the present application cannot 
be granted. No question of law is in¬ 
volved in the case. 

A similar view was held by this Court 
in Kamal Nath v. Bithal Das (2). 

We accordingly reject the application 
with costs including fees on the higher 
scale. 

J. p. 

Application njictel. 

(1) bO. W. N. 294. 

W .64 Ind. Cas. 9JG, 2) A. L, J. 9. 


MADRAS HiGH COURT. 

Ap?m against Ordir No. 314 of 1920 . 
April 15, 1921 . . 

Present Mr. Justice Oldfield and 
Mr. Justice Ramesam, 

N. K. M. MEYYAPPA CHETTI 
—Rispondiet No. 2—Appxllant 
term 

V.E. MEYYAPPAN bERVAf-PiTiTitNiR 

—Rispowdent. • 

Transfer pendente lite - Decree, ejectment ayanU 
transferor—Transfer pursuant to prior ayrccmcnt t 
validity of—Civil Procedure Code (Act Vo) IV 08 J, 
*• 47, 0. XXI , r. 97—Decree in ejectment—Resistance 
to possession by purchaser pendente lite— Order o) 

removal-Appeal-Limitation-Act (IX of 19^, 
Sch.I t Art jrt7, application oj--Application against 
second obstruction 

A transfer pendente lite t even though made iu 
pursuance of a registered agreement to sell executed 
prior to suit, is inoperative against the holder of a 
decree in ejectment, where there is nothing to show 
that the seller had, at the date of the agreement, 
any better title to the property than at the time 
of the suit. [p. 7*.'4, col. 2.] 

Savithri Ammal v. Ramasami, 8 M, L. J. 260, 
lbbala Venkata Rcdii v. Manyadu Yet lappa Chetty, 
88 Iud Cas. »07; 6 L. W. 284; Madan Mohan Dc 
Sarkary Rebati Mohan Poddar t 34 Ind, Cas. 95*| 23 
C. I/. J, J15; 21 C. W. N. 158, Chamiyappa Tharakan 
v. Rama /yer,62lnd Cas. 11:44 M 282; *0 M. L. J. 65j 
(1921) M. W, N. 53 aud Kupjyana Kaundan v. Kumara 
Kavundan , 7 Ind. Cas. 418; 34 M. 460; 8 M. L. T, 
240; (1910) M. W. N. 574; 20 M, L. J. 861, distin. 
guiahed. 

Orders of removal of obstruction are appealablo if; 
passed under Order XXI, rulo 98, Civil Procedure 
Code, against the judgment-debtor or an obstructor 
at his instigation. The latter description does nob 
necessarily apply to a person who merely relies on ft 
title derived from the judgment-debtor. Such a 
person can prefer an appeal only if he is authorised 
to do so under section 47 of tho Code, i. e. t if ho can 
show that he was a party, or tho representative of ft 
party, to the decree, [p. 723, cols. 1 & ?•] 

A decree-holder in ejectment was resisted iu 
gutting possession of the property in execution by 
a person who had purchased the property in suit 
pendente lite On an application under Order XXI, 
rule 97, tho obstruction was ordered to be removed, 

'J he purchaser appealed: 

Ucld t (by Oldfield , J., Ramesam, centra) thatus 
tho seller had no title to the property, his trans¬ 
feree could not be considered to bo a representative 
of a party to tho suit to enable him to prefer the 
uppeal under section 47 of the Civil Procedure Code, 
[p. 725, cols. 1 A 2.] 

Order XXI, rule 97 is permissive and merely 
affords a summary procedure which an obstructed 
person has the option to use or forego. Failure to 
avail of it does not deprive a person entitled to 
possession of any further right to obtain it « 
execution.. [p. 7*6, col 1.] * * 

An application for removal of a second obstruction 
thuughmado more than 80 days aftor an aoquiosoonoe 
jo ail earlier one, is not barrod by Article 167 w 
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Limitation Act ns the obstruction reforred to in the 
third colamn of the Article refers to tint men¬ 
tioned iu the complaint and not to tbe one previous 
to it. [p, 725, cols. 1 A 2.] 

Ranuisekara Pillai v, Dharmaraya Goundan t 6 M. 
113; 2 Ind. Dec. (k, p«) 79, followed. 

Appeal against aD order of the Ooart of tbe 
Subordinate Jndge, Sivaganga, dated tbe 16th 
November 1920, in Execution Applioation 
No. 462 of 1919, inExesution Petition Revi¬ 
sion No. 555 of 1919 (Original Sait No. 2 of 
1908 on tbe 61e of the Ooart of tbe 
Temporary Subordinate Judge, Madura). 
Mr. K. P, Rriehnaneamy Iyer, for the Appel¬ 
lant. 

Messrs. T. Naratimha Iyengar and K. P, 
Ra-agopahn, for Respondent No. 1. 

This appeal soming on for hearing on 
the 30ih and 31st of Marsh 1921 and having 
bsen posted to be spoken to on the 5th and 7th 
of April 1921 and the ease having stood 
over for sonsideration till this day the Court 
delivered the following 

JUDGMENT. 

Oldfielp, J.—The order under appeal was 
passed on an application under Order XXf, 
rule 97, Civil Prossdure Code, by respondent, 
assignee of a dearee in a suit in ejectment, 
for removal of the obstrustion to delivery iu 
execution, raised by appellant, eesond respond¬ 
ent in the lower Court, aDd his eon, third 
respondent, now deceased, whom he rapre- 
eents. Appellant claimed tbe property in 
virtue of a pursbase, valid, as he contends, 
against respondent, notwithstanding that 
it was pendants lift. We bava to deolde 
whether an appeal lies against the lower 
Oonrt’s order removing his obstruction and, if 
bo, whether that order was right on tbe merits. 

Orders of removal are appaalable, if passed 
under Order XX!, rale 98, against the 
judgment debtor or an obstrustor at his 
instigation. But the latter dessription does 
not necessarily apply to a person, who, like 
appellant, merely relies on a title derived from 
the debtor. Sash a person will, if hie good 
faith is established, ba maintained in posses¬ 
sion under rnle 99 noises, with reference 
to role 102, the transfer to him was after 
the institution of the suit in whi.h the 
deiree was passed. Rule 103 deals with 
the farther remedy open to the nnsaisessful 
party by suit or appeal, but not exhaustive¬ 
ly. For it has been held in Mevyappa Ohgtty 


v. Ohidambara Ohdly (L) and Veyindramuthu 
Pillai v. Maya Nadan (2) that this rale do9s 
not exclude an appeal, if one is authorised 
by section 47. These decisions were no 
doubt given in sases of delivery to the 
purchaser in execution, not to the holder 
of a deiree in ejectment like respondent; and 
in tbe second, the obstrnoior relied on a 
pursbase at Court-sale, iu execution of a 
different deiree, not, a9 here, on a private 
conveyance. But, although these faots may 
bs material in connestion with tbe merits 
of the appellant's claim, they justify no 
distinction against the application of these 
authorities ; and iu fast iu the penultimate 
paragraph of my judgment in Veyindramuthu 
Pillai v. Maya Naian (3), when it was 
before a Full Bsnsh, the positions of 
a decree-holder purchaser in exeoution of 
another decree and of a stranger purchaser, 
whether in execution or private sale, were 
expressly treated as the same. 

But, whilst these authorities justify an 
obstructor pleading a conveyance from the 
judgment-debtor in proiaediog afier an 
order removing his obstruction by appeal 
under section 47 and not by suit, that only 
means that in order to have bis appeal 
beard on its merits and to have an adjudica¬ 
tion on hii paramount right to possession 
against the pnrobaser be mast first satisfy 
tbe Appellate Coart that he is a party or 
the representative of a party to the deiree; 
and not the less so, besause in many eases, 
of which thi» is one, that adjudication and 
the deiision whether he is entitled to proceed 
under section 47 will rest on tbe same 
foundation. la the present ease it no 
doubt appears that appellant was for a 
short time on the raoord of the suit in 
which the decree was passed as 105th 
defenlant. Bat he was impleaded withont 
natioe and his nam3 was removed without 
his participating in the proeeedings. Hit 
ease, therefore, resembles Gadicherla Ohina v. 
Gadieherla SeetayyiU) not fiamai torn Saetrulu 
v. Kamesiearamma (5) and we mast, therefore, 

(t) 61 Ind. Ca3. 849; 39 M. L- J, 603; 12 IL W 278. 
(1920) M. W.N. 662 1 |L ’ W * a78 ‘ 

(2) 69 Ind. Cm. 691; 43 M. 690, (1920) U W N 
239; 89 M. L. J. 4.16, 29 M. L T. 818. J ’ * 

<3 64 Ind Ons. 20 >i 41 M. 107* (1919) M w v 
891, 28 M. L. T. 89', 88 M. L. J. 82, ' 1 

Is! oi il* nfl V Dd Do °- 383. 

^(5) 23 U, 801, 10 M. L. J. 186, 8 I n ,l. U 00 , («.,,) 
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decide whether he is a proper party to pro- 
•eediDgs under section 7 in the other obarac- 
ter on whiah he relies as the representative 
of a party to the decree. That ip, whether 
hia eonveyanae cf the suit property is for 
the present purpose valid. His connection 
with the property is alleged 28 originating 
in Exhibit I, a eale by 5Cib defendant on 
4th September 1901 to the sons of Nainar 
Mahomed, of whom one is 71st defendant, 
and Exhibit II. a sale by them to him on 
3rd Oatober 1901. These sales were, it is 
not disputed, pendente lite, the plaint in 
respondent’s suit having been presented on 
2nd August 1901 and registered cn 3rd 
September 1901, the day before the former 
doenment. The lower Court has, however, 
found, and these 6ndings are not disputed, 
that 50th defendant bad already on 2nd 
December 1896 given Nainar Melamed, 
who died before the suit, a registered 
agreement to eell, Exhibit III, although 
possession did not pass to the latter or 
bis sons, but only later to appellant. 
The sontention is that appellant’s title 
relates bask to the date of Exhibit III and 
is, therefore, unaffested by the doatrine of 
lit pendent. 

This has been supported only by referenae 
to sasee, in wbioh an agreement to 6ell or 
mortgage made before attachment, but 
merged later in an aatual transfer, was 
held enforeeable against the subsequent pur¬ 
chaser at Court-sale, Savithri Ammal v. Rama- 
»mi (6), Bapineedu v. Venkayya (7), Rebala 
Venkata Reddi v. A langadu Yellappa Ohetty 
(8) and Madan Mohan De Sarkar v. Rebiti 
Mohan Poddar (9), the two last mentioned 
being referred to with approval by Seehagiri 
Aiyar, J. in Ohamiyappa Tharakan v. Rama 
Iyer (10). These decisions, it should be 
observed, were given in suits and aooordingly 
were also referred to as direst authorities 
against the admissibility of this appeal and 
a?, so far, icsoneistent with Kuppana Kaun. 
dan v. Kumcra Kavundan (11) on which 


(«) 8M. L. J. 266. 

(7) 7 Iii'l. Cas.795; 21 M. L. J. 82; 8 M. L. T. 197; 
(1910) M. W. N. 440. 

18) 38 Inc!, ('as. 107; 5 L. W 234. 

(9) 3Uo-l^g7 mSTmC. l '• US, 21 C. W. N. 
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(10) 6JI.H1. Cas 121; 41 M. 232; 40 M. h. J.6>; 
(1921) M. W. N. 53. 

(11) 7 Iud. Cas. 4!8; 34 M. 4)0| 8 il. “• 4-210, 
(mo. 1 51. 17. H. 574,20 M. L J.C01. 
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appellant originally relied in that oonneo. 
tion. Bat it is a sufficient answer to this 
that there was do qoestioD, except in 
Bap-.needu v. Yen\ayya (?) cf any order in 
claim or obstruction proceedings ; and in it 
the order on the plaintiff’s claim was passed 
before be had completed bis title by taking 
a eenveyanoe. To return, however, to the 
main argument, it derives no assistance from 
these cases. For, if they were in point, their 
tenor, and in particular the reference in tebala 
Venkata Reddi v. Mangadu Yellappa Ohetty (8) 
to section 40 of the Tramfer of Property Aot, 
suggest that the enforcement of prior 
agreements to purobase is contemplated only 
against subsequent purchasers, who have 
notice of thorn; and appellant, who in fact 
did not refer to Exhibit IV in hie counter- 
petition at all, has not proved that respon¬ 
dent or his assignor had notice of it either 
daring the suit or before the litters pur¬ 
chase. And next, a fundamental ground of 
distinetion, there is no analogy in this respect 
between deliveries after attachment and 
Court-sale and those made under an 

ejectment deoree. For in the former the 
original title of the judgment-debtor is 
oommon ground for all concerned and, in 
the words used in Rebala Venkata Reddi v, 
Mangadu Yellappa Ohetty (8), the decree- 
holder can be regarded as selling the 
property subject to an obligation attached 
to its ownership, whereas in tho latter that 
ownership is ordinarily, as it is here, 
precisely the matter in dispute and has 
been negatived by the decree under execu¬ 
tion. No suggestion has bsen made that 
the tiilo of 50th defendant as against 
respondent was any better at the date of 
Exhibit III than it was when the euit 
began or the subsequent conveyances were 
giver; and farther 71st defendant, one of 
appellant's transferors and a party through¬ 
out to the suit, failed equally with 50th 
defendant to establish his claim. To allow 
the validity of that claim to be agitated 
by appellant in the present proceedings 
would involve rot otly an infringement of 
tho doctrine of lit pendent, bat the authorisa¬ 
tion of an attack in execution on the 
correctness of tbe deoree, to which principle 
and ooDveaienoe are opposed; and 1 . 18 
immaterial that, in spitj of its being 

ptnients lite, appellant's eanveyame may, 
my barns! broiber poinb oat. nw 
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some legal soneequaooes against 50th defend- 
ant, when it has dodo against respondent, 
who alone is engaged in this dispate. 

This entails that appellant's sonveyanse 
muBt for the present purpose be regarded 
as invalid against respondent and, therefore, 
that the former has not established his 
right either to retain possession on tb9 merits 
or, as the representative of a parly, to 
appeal nndersestion 47. The two remaining 
points raised may, therefore, be dealt with 
shortly. The first is that the respondent 
is now debarred from applying for removal 
of appellant's obstrustion, beoause the deeree- 
holder did not apply under Order XXI, 
rale 97, when he was ob-troited in a 
previous attempt to obtain delivery on 23rd 
Marsh 1919, This is argued alternatively 
on the grounds that an applieation for 
removal of a seeond obstrustion made, as 
this is, more than thirty days after arquies* 
sense in a previous one is barred by Artisle 
167, Sshedule I of the Limitation Act, and 
that eush ajquiesoeDse deprives (ha person 
entitled to possession of any farther right 
to obtain it in exesution and, therefore, of 
the right to removal of obstrustion to his 
doing so, As regards limitation, the obstrua- 
tion referred to in the third solumn of the 
Artisle mast, as this Oonrt held in Rama- 
wfcira Pillai v. Dharmaraya Qoundan (12), 
be that referred to as aomplained cf in the 
first and it wonld not he in assordanse with 
fast or the ordinary nee of words to treat 
the two obstrustioDs wbieh are in qreetion, 
as sontinuone and to refuse to distinguish 
between them. Ae regards the more general 
•ontention it is material that the Code 
nowhere eupports it explicitly and that 
Order XXI, role 97 ie worded as merely 
permissive and as affording a summary 
proaedure, whish the ohstrusted person has 
an option to n?e or forego. That is one 
ground taken in the judgment in Muttia v. 
Appatami (13) and is the basis of tho 
exhaustive dissuasion of the matter in 
fla^unanian Pro,ad Mura v . Rwicharan 
Manda ( 14 ). Reepondeut would distinguish 
the former ease on the ground that the 
parties lonierned were the desree-bolder 
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pursbaser and judgment debtor, relying on 
Vinayakrar Amrit v. Devrao Qivini (15) and 
tha judgment of Aikman, J., in Ketri tJarain 
v. Abul Satan (16). But, whatever tbesigni- 
6 »anse of this distinstion might he, if the 
question were still of the right of appeal 
against an astual order under rule 9g or 
rale 99, the fasts in the first of these 
desisions acd the reasoning in both are 
too ob 3 sore to support it for the present 
purpose; and in the seeond, Knox, J,, held 
that the principle eontained in the rating 
in liuttia v. Appaiami (13) governed the 
ease. That priceiple, whish was applied by 
the Patna High Court between the judgment* 
debtor and a stranger purshaser, was 
enunsiated by it and in Sultia v. Appatami 
(13) generally and as founded on the 
somprebensive language of rule 97 aud the 
sorresponding language of the earlier Code; 
aud the raferenoos in the later desisions 
to the position of those sonssrned tan be 
justified on the ground that the argument 
before the Court was sonaerned mainly with 
the question whether, with referense to the 
then Bastion 244, an appeal would lie. In 
these siroumslanses, this objestiou must be 
disallowed. 

Lastly, appellant demurs to the lower 
Court’s refusal to award him sompaniation 
for the building, whish he has ereeted on the 
propsrty daring his possession. That ean 
be shortly dealt with. No aush slaitn is 
sountenanssd by the dearee ; and the ques. 
tion, whether it is sustainable and agaidtt 
whom, respondent, who is alleged to have 
aaquiesaed in the expenditure, or the 50th 
or 71st defendant, who gave appellant a bad 
title, would (even if the present proieBilinga 
could be regarded as under seition 47) not be 
one arising in exesution whish sould be dealt 
with in them. The appeal fails and is 
diemised with sosts. 


LMATt&JAU. tl. 


itsais are 


the judgment of my learned brother aud need 
not be repoated. 

The Brsk question that arises is. whether 
the order of the Court below was pi , 9! ,d 
under sestion 47 and is, therefore, appealable. 
Who her the purshase by the appslU D | i. 
affeited by the rule of Us pend,*, or not 
it is aertainly not void. A transfer pendent* 
Ute is inoperative only to affest the opposite 

(15) 11 B. 473j0 Ind. Deo. (x. a.) 3H. 

(18) 26 A. 365} l A. L. J. 86, A W. N. (190*) 43 , ; 
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party's rights under the decree; it is 
certainly operative to transfer sash rights 
of the vendor as may exist in the light 
of the findings in the suit. It is an 
assidenl that it was found that the vendor 
had no title in this ease. It is also operative 
to enable the transferee to maintain a suit 
for damages for breath of soveDant for 
title. In this sase it also operated to pass 
the vendor’s possession to the transferee. 
In my opinion there is a valid sontract 
of sale, as between the appellant and his 
vendor and whatever its effect may be 
on the respondent’s rights, tbe appellant 
is the representative of the 50th defend¬ 
ant. The order of the Court below is a 
deiree and tan be questioned only by way of 
appeal. 

ComiDg to the merits, I agree with my 
learned brother in holding that the purchase 
by tbe appellant is inoperative against the 
respondent by reason of tbe rule of lie pendent 
and sannot be relied on for the purpose of 
risisting delivery to the respondent or for 
olaiming compensation. As to the «a6es 
relied on by the appellant, Savithri Ammal 
v. Ramatami (6), Bapineedu v. Venkayya (7) 
and Madan Mohan De 8arkar v. Rebati Mohan 
Poddar (9), I do not think they are relevant 
as there is no mere than an apparent analogy 
between tbe question arising in these eases, 
tie , the validity of the purchase of property 
attached in execution of a dearee after 
the attachment and that of a purchase 
pendente hte cf property tbe subject of 
the suit. It may be that where A agreed 
to cell property to B t and 0 then purchased 
it with notice of tbe agreement, B has an 
equitable interest in the property [Thiruven- 
kata Ohariar v. Seihadri Iyengar (17) distin¬ 
guishing Kurri Vcerareddi v. Kurri Bapi • 
reddi (18) vide also section 91 of tbe Trusts 
Act and tbe definition of "Trustee” in lection 
3 of tbe Speoi6o Relief Act and illustration 
0)), But where we have merely an agree¬ 
ment by A to B and no more, B has no in¬ 
terest in tbe land [Kurri Vecrareddi v. 
Kurri Bapxreddi (Its), Rainanathan Ohetty v. 
Banganathan Chetty (19), Maung Shue Qoh v. 


(171 31 Ind. Caa. 48?; 30 M. L. J. E59; 3 L. W. 467; 
19 M. L. T. 389. 

(181 29 M. 336:16 M. L. J. 496; 1 M. L T 153 (F.B.). 
(19) 43 Tnd Cns; 138; 40 M. 1134: 6 L. W. ?00; ^2 
Ji L T. 179; 33 M- L. J. 262; (1917. M- W. N. 767. 


Maung Inn (20)]. The passage at page 277 of 
Bennett on LiiPendens relied on for the appel¬ 
lant is perhaps based on tbe fact that in 
England and America B would be regarded 
as an equitable owner of the property [8ee 
Rebala Venkata Reddi v. Mangadu Yellappa 
Ohetly (8) and Maung Shite Ooh v. Maung Inn 
(-)-'•] To allow the appellant’s contention is 
to allow tbe rights of the respondent under 
tbe decree to be affected —the very result 
sought to be avoided by section 52 of the 
Transfer of Property Act. The appeal, there¬ 
fore, fails on the merits. 

The only other question in the case is tbe 
question of limitation. As to this, I have 
nothing to add to tbe reasons in my learned 
brother’s judgment. It follows that ne do 
not agree with the remark in Ramaiehara 
Pillai v. Dharmur iya Ooundan (12) that a 
Court ought not to issue a second warrant 
for delivery of possession. 

In tbe result tbe appeal is dismissed with 
costs. 

M. 0 P. • 

N. H. 

Appeal diimutei, 

(20) 38 Ind.Cas: 938; 44 0. 542 at p. 652; 21 M. L. 
T 16; 15 A L. J. 82; *19 7) M. W. N. Il7i 31 M. L. 
J. 0; 25 C. L. J. 103; 19 Bom. L. R. 179; 21 0. W. N. 
500; 6 L. W. 532; 10 Bur. L. T. 09; 41 I. A. 15 
(P. C.\ 
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Contract for sale of thares-Share certificate! 
iveabU property—Contract obtained by fraud " 
rating, effect «)-Certified brokers of Native Stock and 
are Brokers' Association -Del credere ogen/c-JVcB*; 
iorms, blank, delivered to brokers-Trans/eree for 

ftiei iri t h mi t nflttCP 


hare certificates are moveable property ?Jg 
refore, “goods" within the meaning of seotion 108 
ho Contract Act- [p. 731, col. 2.J 
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If a contract is obtained by fraud or cheating, it 
Ss voidablo at the instance of the party defrauded 
or cheated, but if the performance of the contract 
is obtained by fraud or cheating, the contract can* 
not be avoided, [p. 734, col. 1.] 

Where a seller is induced to perform his part of 
a valid contract of sale and to deliver the goods to 
the buyer in performance of that contract by fraud 
or cheating on the part of the buyer, the property 
in the goods delivered to the buyer passes to the 
buyer, and if the buyer sells and delivers the goods 
to a Aona fide purchaser for valuable consideration 
■without notice, such a purchaser gets a good title 
to the goods and the soller cannot recover the goods 
from such a purohaser. The seller has his remedies 
against the buyer under the contract and can 9uo 
him for the price of the goods, [p. 734, col. 2 ] 

Au agent by express coutract with his principal 
or by the usages and rules of the particular place, 
market or business in which he is employed, may 
become personally liable to the principal, [p 730, col. 
1 -] 

Certified brokers of the Bombay Native Share and 
Stock Brokers’ Association are del credere agents of 
their constituents. They are in a fiduciary relation¬ 
ship to their constituents Their duties are strictly 
to adhere to the position of agents, to act diligently 
for their principals, and to make enforceable bar¬ 
gains for them and keep those bargains open. [p. 
73P, col. 1.] 

Where an owner of shares either signs the trans¬ 
fer forms and delivers the same with the certificates 
to a broker or where, never having had possession 
of tho blank transfer forms and share certificates 
but knowing them to bo in such condition that a 
broker could deal with them, he allows them to 
remain in tho brokor's possession and thereby onables 
the broker to part with thorn to another who takes 
them upon tho faith of the apparent authority of 
the brokor to doal with them, then the true owner 
is estopped from questioning the title of tho person 
takiog upon the faith of tho apparent authority of 
tho brokor to deal with them. (p.74l, col 2 ] 

Mr. Vakil (with him Sir Thomat Strang . 
man), Advocate-General and Mr. Incerarity, 
for the Plaintiffs. 

Mr. Taraporesalla, for the Defendant. 

JUDGMENT—The plaintiff is a partner 
in the firm of Allan*, 8one & Oo. Up 
to 19th January 1921 Ebrahim Fetal, Boga, 
and Anvery were carrying on baeineea in 
partnership in the old Bombay Share 
Market as Share and Stook Brokers. Ebra* 
him Fatal was a member of the Native 
Stosk and Share Brokore* Association and 
the card issued by the said Aaeociation 
stood in the name of Ebrahim Paul. 
U Oitober |92Q the plaintiff employed 


the said firm of brokers, whom I iball 
hereafter refer to as ‘the brokers to 
transact share business for bis firm oi 
Allans, Dossa & Oo. The plaintiff in 
Oitober 1920 through the brokers bought 
twenty-five Oentral India Mills shares for 
Oitober 1120 settlement at Bi. 4,800 per 
share and sold twenty five Oentral India 
Mills shares for Moorat (November) settle, 
ment at Bs. 4,860 per share aisording 
to the rules and regulations of the Native 
Stoik and Share Brokers’ Aeaoeiation for 
hie firm of Allan?, Dossa & Co. The twenty, 
five share* bought for Oitober settlement 
were for the sake of eenvenienee transferred 
to the plaintift’a name in the hooka of 
the Oentral India Mills Co., and the firm 
of Allan 1 ), Dossa A Co., paid to the brokers 
Rs. 1, 20,000, being the priie of the said 
ihares. 

At the time of the November settle¬ 
ment, plaintiff delivered five ont of the 
said twenty-6ve shares and received from 

the brokers payment of the priie at 

whieh the said five shares were sold. 

At the same time, the plaintiff through 
the brokers sarried over the remaining 
twenty shares to the next settlement, e., he 
bought twenty shares for the Moorat (No* 
vember) settlement at Bs. 4,600 and eold 
the same number of shares for Desember 
1920 settlement at B«, 4,646 asiordii g 
to the rules and regulations of the Share 
and Stosk Brokers’ Assooiation (tee 

Exhibit H). 

In the month of Desember li>20, the 
plaintiff through the brokers budlxed nine* 
teen shares of the Central India Mills, t. s, 
he bought nineteen shares for Daeomber 
1920 settlement and sold the same number 
of shares for January 1921 settlement 
aosording to the roles and regulations of 
the Native Stosk and Share Brokers’ As¬ 
sociation, 

As there was no further builey boBi- 
ness done in respest of the said nineteen 
shares the plaintiff had to deliver the 
same at the time of the January settle* 
ment. Seventeenth of Janaary 1921 was fixed 
by the Native Share and Stosk Brokers' 
Assosiation as the payment day (». the 
day for the payment of money in rjspost of 
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shares delivered in the market) and 20th 
January as the valan day, ». e., (the day 
for the payment of differences in respeot 
of transactions of Jannary settlement). 

Defendant No. 1. in the middle of De¬ 
cember 1920, employed V. 0. Sbrcff, a 
certified broker, of the Native Share and 
Stcok Brokers’ Association, as his broker 
to buy for him one Central India Mills 
share, for Jarimy 1921 delivery. Shroff 
bought one share for and on account of 
the defendant from Shiv Narian Nemani, 
certified brokers at Rs. 4,215 for JoDnaiy 
1921 delivery. Defendant No. 1 told Sbrcff 
in December 1920 tbat he would take 
delivery of the oto share bought by him. Ac 
•ording to the rules and custom of the 
said A6iosiation, Shroff, who had to take 
delivery of one share on the January settle¬ 
ment, iseued on or about 6th January 1S21 
a kapli (Exhibit No. 4) and eent tie 
same to Chimanlal Hiralal with whom 
be had an outstanding contract for one 
Central India Mills ehare. Tbat kapli was 
•irculated amongst the certified brokers bet- 
ween whom coDtraots in respect of one Central 
India Mills share were outstanding, and 
ultimately that kapli came into the hands 
of Ebrahim Fazal (i ho brokers), Tbe 
brokers retained the kapli because they 
bad to deliver ene Central India 
Mills ehare and informed Shroff on cr 
before the 11th January that they bed 
retained tbe kapli. Tbe brokers, before 
9th January, gave tbe transfer forme 
for the said nineteen chares Eold by tbe 
plaintiff for January settlement to Eemail, 
a conein of tbe plaintiff, fer tbe plaintiff's 
signature in performance of the plaintiff’s 
tiencaction of December 1929, Esmail 
handed over the raid transfer fcrm6 to 
the plaintiff for his signature. On tbe 
9th January 1921 (Sunday), tbe plaintiff 
bigned tho eaid transfer forms and gave tho 
came to Esmail for being handed over to tbe 
brokers and left for Pconu. On 10th Jnnuaiy 
Esmeil delivered the ceid transfer forms 
signed by the plaintiff to J, J. Trivedi, 
an employee of tbe brokers. According 
to the rules and ocages of tbe raid As¬ 
sociation, (be brokers delivered the trans¬ 
fer form for cne ebaro duly signed by 
the plaintiff to Shroff on tbe 11th January 
1921. Sbrcff Bent tbe said transfer form 
to defendant No. 1 for bis signature. 
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Defendrnt No, 1 signed, the transfer form 
and returned tbe same to Sbrcff. 

According to tbe rules and usages o! 
tbe Association the brokers had to deliver 
tbe share certificate cr certificate in respect 
of the one share to Shroff on 17th January 
1921 and Sbrcff had to pay tbe price 
of tbe same to the brokers on tbe sane 
day, an hour or two after the share car- 
Iterates were delivered to him. Tbe bro¬ 
kers who have to deliver shares in thB 
market on the payment day, according 
to tbe usages of tbe market, receive tbe 
share certificate from their constituent 
before the payment day and make pay¬ 
ments to tbeir constituents on the payment 
day or a day thereafter. So, on 15th 
January 1921, Auveri saw tbe plaintifl's 
cousin, Eemail, and demanded from him (he 
share certificates. 

According to tbe evidenoe of Esmail be 
asked for moneys when Anveri demanded 
from him share certificates. Account cl 
tbe prise was then made up. Tbe prise 
of nineteen shares at the rate of Re, 4.6C0 
per share wes Rc. 87,4C0. Tbe firm of 
Allans, Dcssa & Co., bad given a lean 
to tbe brekers of Fa. 4,000. Balance cue 
in respect of tbat lean was Re. 2,775 
and interest on Rs. 2,775 amounted 
to Re. 85-6 0. The total amount v88 
Re. 91,134 6-0. Anveri gave a post-dated 
cheque (Exhibit B) for Rs, 91,134 6 0 but 
Esmail refused to take it. Thereupon, Anveri 
told Esmail tbat be bad no money tbeD in 
the Back but be would get moneys on tbe 
18th or 19th January from the purchasers cf 
nineteen shares and would pay tbe moneys 
into hie current eocount with tbe Bank and 
the cheques would be honoured on the 20th 
January. Esmail further says tbat, relyteg 
on tbe said representations of Anveri, he gave 
to Anveri the ehare certificates. Esmail 
forgot to calculate in the aooount that was 
made up interest on tbe nineteen chares for 
one month from November 1920 to December 
1920 which interest amounted to Rs. 874. So 
on the same day be, through his servant, 
demanded Rs. 874 from the brokers and tbe 
brekere on the same day eent to him another 
cheque for Re 674 post-dated the 20th 
January 1921 (Exhibit O). 

On the 16th Jannary, the plaintiff returned 
to Bombay from Poona and bis cousin Esmail 
showed to him the said post-dated cheque 
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and informed him of what had happened on 
the 15th January, 

On the 17th January, at about 12 o'clock, 
(he brokers delivered share certificates in 
respeet of two half shares of the Central 
India Mills to Shroff, who compared the 
transfer forms and the share certificates and 
found them in order and at 5-80 p.h. on the 
same day made payments to the brokers in 
respeet of the said half shares. He bad at 
that time the moneys of the defendant in his 
hands. He bad sold five Indore Malwa and 
five Onrrimbhoy Mill shares of defendant 
No. 1 in the market, and, according to hisevi* 
denee, had received the sale proseeds of these 
shares before be paid the brokers. The brokers 
absconded on the 19th January without paying 
the moneys in respest of the said nineteen 
shares to the plaintiff. The plaintiff presented 
the cheques to the Central Bank on 20th 
January and 21st January, but the same were 
dishonoured. Plaintiff gave a publia notice 
in the lima of India of the 21st January to 
the effect that the brokers had fraudulently 
received nineteen shares from the plaintiff 
and had absconded and that no one should 
deal with the said nineteen shares, 

On the 19th or 20th January 192', defend¬ 
ant No. 1 sent the transfer form and two 
half shares to Shroff, asking him to gqt the 
came transferred to the name of defendant 
No. 1 in the Company’s books. Shroff lodged 
the transfer form and two half Bhares with 
the Company on 20th January and the 
Company gave him a temporary receipt 
(Exhibit No. 10). 

On 20th January 1921, the plaintiff wrote 
a letter to the Central India Spinning and 
Weaving Co. asking the Company not to 
transfer the shares standing in the name of 
the plaintiff to the name of any person. The 
Company, by their letter dated 22nd January 
1921, stated that the transfer deeds in respect 
of thirteen shares standing in the plaintiff’s 
name bad been properly ezesuted and called 
upon the plaintiff to obtain an injunation 
restraining the Company from transferring 
the shares. On the 25th January the plaintiff 
wrote to the first defendant asking him to 
ret , Qr . n * b8 * wo b»lf shares, Nos. 12234 A 
and 1272 A, whioh the first defendant had 
lodged with the Company for getting the same 
transferred to his name. 

The plaintiff in February 1921 filed this 
suit against defendant No. 1 and against the 
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Central India Spinning and Weaving Co., 
defendant No. 2, praying that it might be 
declared that he was entitled to the eaid two 
half shares and that the first defendant 
might be ordered to deliver to him the share 
certifiaates and the transfer forms in respect 
of the said half shares, 

On 3rd February 1S21, the plaintiff 
obtained an interim injunction and by a 
consent order, dated 24th February 1921, 
the said interim injunction was dissolved on 
defendant No. 1 undertaking to pay the value 
of the shares mentioned in the plaint as of 
26th January 192 L in the event of a decree- 
being paseed against him. The 6aid consent 
order was without prejudice to the rights 
and oontentione of the parties. Subsequently, 
the shares were transferred to the Dame of 
the first defendant in the books of the 
Company. By the eaid oonsent order it was 
agreed (hat tbs suit was to be decided as if 
the sharec had not been transferred to the 
first defendant's came. The plaintiff also 
filed similar soils against the purchasers of 
the remaining eighteen shares, Similar 
consent orders were passed in the 9aid suits 
also on the application of the plaintiff for 
an injunction against the purchasers of 
shaies and the Company. Six suits filed by 
the plaintiff were tried by me. The parties 
to this suit and to the other five suits tried 
by me are agreed that evidence given in all 
the six Baits filed by the plaintiff should be 
treated as evidence given in each of (he 
lix suits. In the plaint as originally drafted 
plaintiff’s care was that in December 1920 
he agreed to esII nineteen shares for cash 
payment in January 1921 through Ebra- 
him Fml, Boga and Anveri and (hat, 
according to the usage of the Bombay 
market, ths brokers were liable to the 
plaintiff for the performance of the said 
contract. Oa 15th January 1921 Esmail 
handed over share certificates for nineteen 
shares to Anveri on the representation of 
Anveri that on 17th or 18th of January, the 
brokers would receive moneys from the 
purchaser and that the moneys would be 
paid into the brokers’ current account with 
the Bank and the post dated cheques which 
Anveri gave to Esmail would be honoured. 
When Anveri made the eaid representation^ 
the brokers had no intention to make avail! 
able at the Bank sufficient moneys to meet 
the cheques and the share certificates an* 
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transfer forms were obtained from Esmail 
by means of an offence and frand and 
. tbe plaintiffs were entitled to tbe two half 
shares. 

After the issues were raised Counsel for 
tbe plaintiff applied for amendment of the 
plaint and the same was granted. 

The plaintiff's case as amended is as 
follows ; 

Tbe plaintiff dealt with tbe brokers a3 
principal with principals and not as prinei- 
pal with agents, that the contracts of the 
plaintiff with the brokers in Oatober, 
November and Deaember 1920 were voidable 
on the ground that tbe brokers bad at the 
time of the said aontrasts formed the 
fraudulent intent of not payirg for the 
said shares and bad no intent of performing 
their promise to pay eash for tbe said 
shares and that the original sontraats enter¬ 
ed into in Oatober 1920 and tbe subsequent 
aontraats in November and Deaember 1920 
were eaah of them voidable by the plaintiff. 
In the month of January tbe brokers 
bad tbe said fraudulent intention and they 
bad no intent of performing tbeir promise 
that the cheques given by them would be 
aasbed on presentation and that tbe aoDtraat 
then made was also voidable by tbe plaintiff, 
and further, that plaintiff wa9 also entitled 
to avoid tbe aontraat under seation 39 of 
tbe Indian Contrast Aat even if the contrast 
or aontrasts to sell were not voidable 
ab initio. The brokers were the purahasers 
of the shares from tbe plaintiff and the 
brokers dealt with the purchasers in the 
market (tbe brokers of defendant No. 1 
in this suit and defendants in other suite) 
as priLoipals with prinsipals and that the 
brokers’ title beiDg bad, they aould not 
give to the purebaeer, defendant No. 1, a 
better title to the shares than they them¬ 
selves had (eestion 108, Indian Contrast Ast) 
and that none of the Exceptions to section 
108 of tbe Indian Contrast Ast applied, and 
so tbe plaintiff was entitled to the half 
shares in this suit and to tbe shares in the 
other suits Bled by him. 

It was sontended on behalf of defendant 
No. 1 that the plaintiff dealt with the 
brokers as principal with agents and not 
as principal with prinsipals, and that the 
plaintiff did not sell tbe shares to tbe 
brokers but sold the same in the market 
through thp brokers and the brokers gave 


the share sertiBsates in the market in 
performance of tbe sontrast whish tbe 
brokers had entered into for and on b 3 half 
of the plaintiff, and that tbe plaintiff 
being the seller of shares the plaintiff’s 
title to the shares was transmitted to the 
first defendant. It was further sontended 
that even if the plaintiff dealt with the 
brokers as principal with prinsipals and 
the shares were purchased by the brokers 
from the plaintiff, tbe brokers were in 
possession of the shares under a valid con¬ 
trast with tbe plaintiff and the properly 
in the shares raised to tbe broken and the 
brokers socld give a good title to the shares 
to defendant No. 1 who was a bona file 
purchaser for valne without notice of tbe 
two half shares of tbe Central India Spioniog 
and Weaving Company. 

It was also eontended on behalf of de¬ 
fendant No. 1 that tbe plaintiff having 
delivered transfer formsdoly signed by him 
and the share certificates to tl e brokers 
who handed over the same to tbe broker 
of tbe firet defendant and received tbe 
price of the shares from the broker of the 
first defendant was estopped from questioning 
the title of the first defendant, who was a 
purohaser for valoe without notise, to the 
said two half shares. 

All the three partners, Ebrahim F»z<), 
Boaa and Anveri, absoondid on 1 9th January 
1921 and their whereabouts are Dot known. 
The cheques given by thorn to the plaintiff 
on 15th January were dishonoured. From 
tbe current aocount of Messrs. Boga and 
Anveri with the Central Bark of India 
(Exhibit F) it appears that from 1st 
January 1921 up to 19th January 1921 
there was a debit balance of Rs. 1,115-6 1C 
against Messrs. Boga and Anveri. From 
the current eoconntof Ebrahim F„za1 Visram 
with the National Bankaf India (Exhibit Q) 
it appears that on 31st December 19*0 
there was a credit balance of Rs. 8 15 2, 
and on 31st January 1921 a credit balance 
of Rs. 5 13-2 Thirty-three certified brokers 
of the Native Share and Stock Brokers’ 
Association have sent in their claims against 
tbe brokers to the Secretary of the Associa¬ 
tion in respect of the ehare certificates de¬ 
livered by them to the brokers at the time 
of the January settlement. AcsordiDg to 
the said claims the debts due by the 
brokers amount to R>. 1 or 5 laklji* 
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Thirty certified brokera have aent in their 
olaims to the said Secretary against the 
brokers in respest of differences dne to them 
for the January settlement, The total amonnt 
ofelaimin respect of 6uah differences is 
Es. 40,000. Haji Baahn Ali, the father- 
in law of Boga, eaya in hie evidenae that 
he bad entered into large budley transaa- 
tione through the brokers, and the brokers 
bad to pay to him on the 17th or 18th 
January 19^.1 a sum of Rs. 1,89,010 in 
respeet of budley transitions; ttat the 
brokers, on 17th January 192!, took away 
from him share aertifioales of 6,500 shares 
of various lorupanies and transfer forme 
signed by him in reepeat of the eaid shares 
and the brokers gave him on 18tb 
January 1921 twenty three sbequee all 
payable to Ebrahim F#za1 or bearer of 
the value of Ri. 1,27,000 and sta'el that 
Ibey would send to bim the balanse of 
Es. 62,500 the next day. Oat of the said 
twenty three cheques, tweDty-two were 
crossed and one was not eroesed. On 19th 
January the one cheque that was not 
sroeaed was eashed by Aladin, an employee 
of Haji Baehn Ali. Haji Baebu Ali 
farther says that ae bis son was not in 
Bombay ar.d that as he did not koow 
how to read or write, he gave 6fteen 
cheques to Vieram, Eimail & Co. and eix 
sbequee to Mahomedali Vieram. Visram, 
Esmail it Co. paid the eaid fifteen cheques 
into their current asaonnt with the Bank 
of India and gave to Haji Basbu Ali 
the taeh amount of the fifteen ohequep. 
Mahomedali Vieram paid the eaid six 
ebpquas into hie surrent asaouut with the 
Central Bank of India and gave to Haji 
Bishu Ali the sash amount of the eaid 
eix eheqnes. One eroesed cheque was eaahed 
by ShariS Hasham by paying the same 
into his aooount with the Imperial Bank 
of Persia. Haji Baiba Ali reseived the 
moneys in respeot of all the said twenty* 
three cheques on 18th or 19th January. 
Assording to his evidence he has a olaim 
of Rs. 62.619-5-0 against the brokers. 


On the evidenee before me, it is quite 
•lear that the drat defendant (and defend- 
ante in the other suite filed by the 
plaintiff) acted with perfest good faith 
and purchased the shares for value, Exsept 
Where e, shareholder ip estopped frpax 


denying the title of some particular trans¬ 
feree the general rnle of English Law is 
that a pnrsbaser of shares asqnires no 
better title than bis vendor himself has 
[Colonial Bank v. Cady (1)! and that 
shares in tbia respest are like other goods 
and abattel?: tee Cole v. North 1 Vetfern Bank 
(2), and Lindley on Companies, Vol. I, p. 
568. 

The expression ‘goods’ in sestion 103 of 
the Indian Contrast Ast includes all move- 
able property. See section 76 of the Indian 
Contrast Aat. The General Clauees Aat 
No. 1 of 1868, eeetion 2, sub eeatioD (6), defines 
moveable proporty as meaning property of 
every description exeept immoveable prop¬ 
erty and eub eeation (5) de6nes immove¬ 
able property as inslnding land, benefits 
to arise oat of land and things attached 
to the earth or permanently fastened to 
anything attaohed to the earth. It is 
enaated by eeation 25 of the Irdian Com¬ 
panies Aat that shares in a Company shall 
be moveable properly. Share sertiGaates 
are moveable property and are, therefore, 
‘goods’ within the meen : ng of settion 108 
of the Indian Contrast Aat. See ill. (o) 
to sestion 81 of the Indian Contrast Aat 
and Hatarimul Shohanlal v, Satiih Obandra 
Oho'h '.I). Counsel for the plaintiff, as well 
as for the defendant, admitted that Chapter 
VII of the Indian Contract Aat applied to 
ebare aertifioates. Under lection 108 of the 
Indian Contrast Aot no seller ean give to the 
buyer of goods a better title than be himself 
has 6xsept in saees falling within the exoep- 
tioDS to that 6eetioD. 

AsEuming that the plaintiff dealt with the 
brokers as priteipal with principals, the 
question ip, whether the first defendant is 
entitled In the two half shares mentioned in 
the plaint P 

It was argued for the plaintiff that the 
Court most infer that the brokers in Oatober, 
November and, at ail events, in December 
1920 conspired together to pnrohase a lot of 
shares without any inteDt of paying for them 
and that they had, at the time they entered 
into the transactions with the plaintiff in 
Ootober, November and Deaember 1920, 


'I'"'*’ ' ' “a- ou u, j, ch 181 i 

L. T. 27; 89 W. R. 17, 1 

‘ (2) (1875) 10 O. P. 854, 44 h. J. O. P. 238- 82 
T. 738# 

(3) 4^ Ind. Gas. 068; 46 O, 331, ?2 g. w, If. 1C! 
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formed the fraudulent intent of not paying 
for the said shares and had no intent 
of performing their promise to pay for 
the said shares sold, from the foil iw^ng fia'p, 
namely: 

(a) the brokers bought a large number 
of shares. The plaintiff had filed eight 
suits against ultimate purchasers in respast 
of the nineteen Central India Mills shares 
sold to and through the brokers. The brokers 
had bought from others also; 

(b) the brokers took from the plaintiff 
share aertifiaates and gave to him bogus 
ehcques on Banks where they had no credit 
and that they gave cheques to others also 
whiah were dishonoured ; 

(c) the debts dae to other brokers from 
the brokers in respeet of the shares delivered 
to them in the market amounted to four or 
five laas. The debts due to others brokers 
from the brokers in respect of differenies 
amounted to about R 9 . 30,000; 

(d) all the three partners Ebrabira Fazil, 
Boga and Anveri absaonded ; 

(e) Exbbit F shows that between 1st 
January and 19th January in the aurrent 
aaaouot of the brokers with the Central 
Bank of India, there was a debit balanie 
of Re. 11,0C0 against them. 

I do not think the Court aan infer any 
sush fraudulent intent in Oitober, November 
or Detember 1920. In Oatober the plaintiff 
bought through the brokers twenty-five shares 
of Central India Mills for Oatober and sold 
the same number of shares for Moorat 
(November). The brokers brought to the 
plaintiff twenty five share aertifiaates and 
transfer forms, The brokers must have 
got transferred twenty-four shares to the 
plaintiff’s name in the books of the Com¬ 
pany in Oatober. The plaintiff kept with 
him the share sertifiaate and transfer form 
in respeet of one share with the name of 
the transferee in blank. If the brokers 
had aoy sush fraudulent intent as is con¬ 
tended for, in Oatober, they would not 
have given the share aertifiaates and trans¬ 
fer forms to the plaintiff. In November 
19k0, at the time of tbo Moorat settlement, 
the plaintiff delivered five shares in the 
market and budliei twenty shares. The 
brokers paid to the plaintiff the price of 
the five shares delivered to the plaintiff, 
lu Deoembsr, aaaording to the plaintiff, 
the brokets told him that the purohaBers 


[1922 

of twenty-five shares wore willing to budky 
(carry over) the .transaction for January 
settlement and the plaintiff instructed the 
brokers to bulky nineteen ehares of the 
Central India Mills and accordingly the 
brokers sold nineteen shares forDeaember 
and bought the same number of ehares 
for January 1921. Some differenae was due 
to the plaintiff in respect of Deeember 
settlement. That was not paid to the plaintiff 
by the brokers then. The brokers pro- 
mised to pay to the plaintiff the differenae 
in January. There is no ovidenae before 
me that in October, November and Decem¬ 
ber the brokers had not entered into hona 
fide transactions and it is too mush to aek 
the Ccuit to infer that in October, Novem¬ 
ber and Deaomber 1920, tbe brokers who 
were aarrying on businees in the share 
market bad not tbe intention of paying 
for tbe shares bought by them and of 
performing their promise because on 19th 
January they absconded with a heavy 
liability and gave post-dated aheques to 
their constituents which were dishonoured. 

I hold, therefore, that the plaintiff has 
not proved that tbo brokers at tbe time 
they entered into the transactions in Oatober, 
November and December 1920 fcrmed the 
fraudulent intent of not paying for tbo 
ehares sold by the plaintiff and bad no 
intent of performing their promise to pay 
for the said shares. The result ie, that if 
the plaintiff dealt with the brokers al 
principals and not as agents and if tfco 
transactions of October, November and 
December were contrasts between tbe 
plaintiff and brokers as between principal 
and principals as contended for by the 
plaintiff end not as between principal and 
agents, the said contracts were not voidable, 
as consent to the same was not caused by 
fraud or misrepresentation. The said con¬ 
tracts, in my opinion, were, when they were 

entered into, bona fide aontraote. _ 

Then, it was contended for tbe plaintiff 
(bat in January tbe brokers formed the 
fraudulent intent of not paying for the 
said shares and had no intention of P 0r * 
forming their promise that the cheques 
given by them would be cashed on repre- 
sentation and that the contract then made 
was also voidable by the plaintiff. 1U 
plaintiff has given his evidence in a verr 
straightforward manner apd I aciepl 10 
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evidence in its entirety. Now it ie clear 
from the eyidenae of the plaintiff and 
Esmail that on the 15th Jannary the 
brokers gave to the plaintiff two cheques 
post-dated the 2 >th January 1921. Anveri told 
Esmail on the 15th of January that he would 
get moneys from the purchasers on 17th 
or 18th January and would pay the amount 
he received from the purchasers into his cur- 
rent eoaonnt with the Bank and eo he would 
be able to meet the obeques. From what 
transpired subsequently, it might safely be 
inferred that when Anveri made theee 
statements neither be nor his partners had 
the intention of making available at the 
Central Bank of India sufficient money to 
meet the said obeques. The said state¬ 
ments were false. If Anveri induced Esmail 
to deliver to him the said share certificates 
by tendering the post-dated cheques drawn 
on the Central Bank where he had do 
money and by whioh Bank he expected 
the cheque would be dishonoured, he made 
the plaintiff perform hi9 part of the con¬ 
tract by cheating Esmail, but the question 
is, whether Esmail was induced by tbe 
said fraud and dishonest statements to 
deliver tbe said share certificates to 
Anveri. 

Esmail in his evidence says that he would 
not baye delivered the share certificates 
but for tbe representations made to him by 
Anveri. But both Fasal and Esmail ad¬ 
mitted that according to the usage they 
were bound to deliver the share certificates 
before payment was made to them. Esmail 
m bis evidence statsd that he had no 
reason to distrust the brokers on 15th of 

, - n ?-T ,. He aIso at first that the 

plaintiff did not tell him anything about 

the share certificates. When asked why be 
demanded payment and refused to part with 
the chare certificates without payment, he 
stated that tho plaintiff had told him not 
to part with the share certificates without 
receiving payment and that he did not like 
to part mth theebare certificates without 
Wkmg the plaintiff about it. Plaintiff eays 
he expested Esmail to hand over the share 
certificates to tbe brokers in the regular 
course of busineea and that be was bound to 
deliver the share certificates before the 
payment day without receiving aDy pay. 

EtnVn R* *i he bcoker8 ‘ and that il ha had 
tea ta Bombay and the brokers had aiked 


for the share certificates he would h'ave de¬ 
livered the same to tbe brokers. 

It eeems to me, therefore, that there is 
no reason why Esmail should refuse to part 
with the share certificates without money, 
and when he says be demanded money when 
Email asked for the share certificates, J. 
think he believed that to be tbe case after 
tbe {rands of tbe brokers were discovered. 
It seems to me that tbe brokers, who bad by 
that time formed the fraudulent intent of 
not paying for the shares in order that there 
might be no snspioioDB against themselves, 
volunteered to give a post-dated oheque and 
when Esmail asked why tbe sbeque was post¬ 
dated told him that the purshase money 
would be pat into the Bank and tbe aheque 
wonld be honoured. 1 am of opinion that 
Esmail wonld have parted with the share 
certificates even though no sbeque or money 
bad been paid to him and no representa¬ 
tions made to him, though now be honestly 
believes that he would not have done eo 
without being paid. 

I hold, therefore, that tbe plaintiff handed 
over tbe transfer forms and delivered the 
share certificates in performance of the 
contraot of December 1920 and that Esmail 
was not induced to deliver the share 
certificates by reason of the fraudulent 
representation of Anveri and that the share 
certificates and transfer forms were not 
obtained from the plaintiff’s couiin, Esmail, by 
means of an offence and fraud. The nineteen 
shares were appropriated by the plaintiff 
for the purpose of the contraot of Decern- 
ber 1920 with tbe brokers and that ap. 
propriation was assented to by Anveri 
who took the share certificates, and the 
plaintiff’s title both legal and equitable in 
the shares pasted to the brokers and the 
brokers transmitted their title to the shares 
both legal and equitable to tbe first de¬ 
fendant and the other purchasers. 

But. in my opinion, the result would be 
the same if Esmail was induoed to per- 
form his park of the contrast of Desember 
1920 and to deliver tho nineteen share 
certificates on the fraudulent representation 
of Anveri that he would get the purchase- 
money of the nineteen abarei from the pur- 
chasers in the market and would pay the 

an T?‘ of purchaso-mnney into his aceount 
with the Bank and the post-dated cheques 
would be honoured. The contrast of Desembw 
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1920 was valid whou made. In performance 
of that oon'r.»ot the pla : nti5 had to deliver 
to the brokers and did deliver to the brokers 
transfer form3 duly sigoed by him about six 
days before the payment day. The plaintiff 
had also to deliver the nineteen share 
•erti6iates before the payment day (17th 
January). The brokers had to pay the prioe 
to the plaintiff on the payment day or on 
the day following the payment day. Now, I 
assume that the brokers induced the plaintiff 
to perform bis part of the aontrast by repre¬ 
senting to him that the brokers would per- 
form their part of the contraot of 29th 
January, and the plaintiff performed his part 
of the contraot because ho was dosoived 
into belioving that the brokers would per¬ 
form their part of the eontraet. If eon- 
traot is obtained by fraud or shooting, it is 
voidable at the iostanee of tho party defrauded 
or sheeted ; but if the performame of oon- 
traot is obtained by fraud or ebeatiog, there 
is no authority for saying that thesontraet oan 
be avoided. It was held in Jamsitji Natiar- 
loan i v, Bir ibhai Navro i (4) that fraud in 
the performanee of a oontraat, apart from its 
making, is no ground for ressiseion and 
restoration of the parties to the position in 
wbioh they were before tbe contrast was 
entered into. From sestion 10i (3) of the 
Indian Contrast Ast, it appears that if tbe 
oontrast is rendered voidable beoause it was 
obtained by sbeating or any other offense, no 
property passes to tho buyer. Bat there is 
no authority for extending that proposition 
and saying that where performance of the 
contrast is obtained by fraud or sheating, tbe 
property in the goods delivered in perform- 
anse of tbe oontrast does not pass to tbe 
buyer. In my opinion where a seller is 
indused to perform hig part of a valid oontrast 
of sale and to deliver the goods to the buyer 
in performance of that oontrast by fraud or 
cheating on the part of the buyer, the property 
in tbe goods delivered to the buyer passes to 
tbe buyer and if the buyer eells and delivers 
tbe goods to a bona fide purchaser for valuable 
consideration without notioe, such a pur¬ 
chaser gets a good title to tbe goods and the 
seller cannot reoover the goods from such a 
purchaser, The seller has his remedies against 
the buyer under the contraot and oan sue 
bim for the prise of goods. When goods 

^4; 1U lnd, Cac. W"*! 37 B. 15S| 10 Bom, L, 11. 103, 



sold have been delivered to tbe buyer and 
the prioe of the goods is not piid by the 
boyer, the seller sin only sue the buyer for 
tbe prise of goods exsept in the following 
oases: — 

(a) A seller is entitled to resoind the ooDtrest 
and retake possession of the goods delivered 
to the buyer on failuro of the buyer to pay 
prise at the time fixed whero it is etipulatid 
by the oontrast that he should be no 
entitled : seotion 121 of the Indian Oontrast 
Aot. 

(b) Where tbe lontrast is voidable or 
terminable by the seller, the seller maz 
disaffirm tbe oontraot and re-take possession 
of the goods whioh have been delivered under 
tbe oontraot. 

(c) Toe seller may also ro«oiod the contrast 
and re-lake possession of the goods where the 
contraot is unlawful for causes not apparent 
on its faoe, and the defendant is more to 
blamo than tbe plaintiff. In such a one 
if the parties are tn pari delict >, the seller 
cannot resoind tbe oontraot and re-take 
possession cf the goods from the buyer. 

Even in cases (a), (6) ar.d (c) the seller 
cannot re-take possession of the goods which 
have been delivered to the buyer under tbe 
oontraot where the ownership of the goods 
is transferred by tbe buyer to a third person 
who before the oontract is rescinded buys them 
in good faith of the buyer who is in possession 
of the goods unless the circumstances which 
rendor tbe contraot voidable amount to an 
offenoe committed by the buyer or those 
whom he represents : see section 103, Excep¬ 
tion 3, Indian Contraot Aot. 

I hold, therefore, that even if Ejraail was 
induced to part with the share certificates 
on the fraudulent representations of Anveri 
which amounted to cheating, the plaintiff s 
titlo both legal and equitable in the shares 
passed to the brokers and the brokers passed 
their title in the two half shares to defendant 
No. 1 who is entitled to retain the two half 

fibdrBB* 

Then it was •ontended that the plaintiff 
wa9 entitled to avoid the contract under section 
39 of the Indian Oontract Aot. Section « 
deals with discharge of oontract by breaoQ. 
Tbe Indian Law on the subject of discharge ot 
oontract by breach is oontained in sections 
51, 53, 51 and 55 of the Indian Contract Aot. 
Section 39 deals with tbe two oases in whi«U 
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a party to a contract before or at the time 
fixed for its performance (a) refugee to perform 
hie promise, and (b) disables himself from 
performing bis promise. Jneither aase the 
promisee may put an end to the eoutraet 
unless he has signified by his words or 
•ondaot bis acqaieseenee in its eontinaanae. 
Where a parly to a oontraet refuses to perform 
cr disables himself from performing his 
promise before the aontraatual time for 
performance has arrived, the promisee 
may put an end to the sontraet, aid 
if he does eo. an antiaipatory breaah of 
the aoDtraat oaaurs. When a party 
to a aontraat refuses to perform cr disables 
himself from performing his promise at the 
time fixed for its performance, be oommite a 
breaah of the contrao* unless, by agreement 
between the partiep, further time is given 
and the sontraat ie kept alive. In thi9 aase 
the time for performance of the aonlraat on 
the part of the brokers was 17th cr ISth 
January. The plaintiff took th6 post dated 
torque and gave time to the brokers till 
2Ulh Jantary. The totqnes were dishonoured 
on iOth January and eo the brokers failed 
to perform their part of the aontraot and 
•ommitted a breaah of the eontraot on 20th 
January 1921. If on 15th January when the 
brokers gave the bogus abeques they are to 
be deemed to have refused to perform or 
disabled themselves from performing their 
promise, the refusal or inability to perform 
was before tha oontraatual time had arrived, 
Bed as the plaintiff did not aeeept ihe brokers’ 
repudiation of the contrast that day no 
entiaipatory breaah occurred. In my opinion, 
therefore, section 39 of the Indian Oontraet 
Act doee not help the plaintiff. 

Then it was argued on behalf of the plaint¬ 
iff that the plaintiff’* signature as seller in 
the transfer foims wae not attested and the 
transfer deeds were not slampsd at. the time 
the plaipliff and defendant No. I signed the 
»me. It was farther contended that by 
delivery of tranafer forms in blank signed 
by the seller and the share certificates 
property in the shares doee not pass to the 
purchaser. 

Section 28 of the Indian Companies Act 
enacts that eharea shall be transferable in 
manner provided by the articles of the 
Company. Article 33 of the Articles of 
Association of the Central India Millc 
proTidw that flbarfs will be transferred by 
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an instrument in writing. It gives a transfer 
form. Article 34 provides that every instru¬ 
ment of transfer shall be executed both by 
the transferor and transferee. The Articles 
do not require aDy attestation. So there ia 
nothing in the sontention that the plaintiff’s 
signature was not attested when the plaintiff 
signed the transfer forme. Under the Indian 
Stamp Aetif the transfer forms are not 
duly stamped on payment of the penalty 
required by law, the defect is cured. 


It is a sommou practice for a seller of 
sbare3 to sign an instrument of transfer with 
th9 came of the transferee in blank. The 
buyer then inserts his own name or without 
doiDg so resells and hands the blank transfer 
to the dbw purchaser who again either inserts 
hie own name as the transferee or resells 
and delivers the transfer still in black to 
the purchaser from him and eo on. Delivery 
of the share certificates with the transfers 
executed in blank does not invest the holder 
of the certifioat6s and the transfer forma 
with the ownership of the shares io the 
sense that no farther act is requited in 
order to perfect his right. The transferor 
oontinuea to be the share holder resogniied 
by tho Company. As pointed oat by 
Lord Watson in Co’onial Bank v.' Oady 
(1), delivery of the share certificates 
with tie transfers execnted in blank passes 
not the property in the shares bat a title 
legal and equitable which will enable the 
holder to vest himself with the shares 
without the risk of hia right being defeated 
by the registered owner or any other 
person deriving title from the registered 
owner. 

In my opinion, therefore, assuming that 
the shares were purchased by the brokers 
from the plaintiff as contended by tbe 
plaintiff, the first defendant ia entitled (o 
retain tbe Bharea and to fill in the blanka 
in the transfer forms and get the shares 
registered in his name in the books of tha 
Company. If I am right in holding that 
even if the brokers dealt with the plaintiff 

as principals with principal, the first defend- 
ant h entitled to retain tbe shares and 
the plaintiff hai no claim to the same it 

de ‘ eptnin8 «ie question 
whether the brokers acted as the plaintiff’s 

agents and if so whether tbe plaintiff i, 
liable for the fraud of the brokers end 
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has do olaim to the shares and the question 
ef estoppel raised by the first defendant's 
Counsel. Bat as this ease may go fartbe-, 
I 6ball express uiy opinion on the above- 
mentioned questions. 

Mr. Inverarity has eonteuded that the 
plaintiff dealt with the brokers as principal 
with prinoipals aDd not as principal with 
agents, He farther contended that tbe con- 
traote of chare-brokers with their eon- 
stitnente in Bombay are eontraets on pakki 
adat terms. The ineideDte of a ooDtraets 
entered into on pakki adat terms are given 
in Bhogtcandag v. Kar.ji (5). No evidenee has 
been sailed to show that the relations 
bstween the plaintiff and the brokers were 
governed by the nsages of the Bombay 
market known as the pakki adat system. 
No attempt has been made up to now in 
any oase between a share-broker and his 
•onstituents in these Courts to show that 
transactions between a share broker and 
bis aonstitnents are entered into on pakki 
adat terms. The evidense slearly shows 
that the broker is boord to sell the shares 
in tbo market at the proper rate and 
•annot boy for his aonstituents his own 
shares nor sell to himself the shares of bis 
•onstituents. I, therefore, hold that the 
•ontraats of the plaintiff with the brokers 
were not on pakki adat terms, 

The next question is, whether the 
tranoaetions between the plaintiff and the 
brokers were between principal and prinaipals, 
in other words, between buyers and sellersP 
In the plaint as originally drafted it is 
stated that the plaintiff sold nineteen 
shares through the brokers who were carry- 
ing on business as share-brokers on the 
old Stook Exohange and that according to 
the usage of the Bombay Share Market 
tho brokers were liable to tbe plaintiff for 
tho performance of tbe aontraot. Ebrahim 
Fazal was a member of the Native Share 
and Steak Brokers’ Association and the 
brokers' card stood in hie name. The 
plaintiff has produced the contract note 
dated 22od November 1920 sent to the 
plaintiff by the brokers. According to the 
contrast note, Exhibit H, twenty shares 
were bought for Moorat (November) 
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settlement at Rs. 4,600 and sold for Decern-’ 
ber settlement at R?. 4,646 by the brokers 
by plaintiff's orders and on plaintiff's 
accouot subject to the rules and regulations 
of the' Native Share and Slock Brokers’ 
Association. The plaintiff has admitted 
that all his transactions with the brokers 
were subject to the rules and regulations 
of the Native Share and Steak Brokers’ 
Association. It is argued that as by the 
rules and usages of the Bomb6y Share 
Market brokers are personally liable to 
the brokers with whom they transact 
business and are also personally liable to 
their constituents they deal with their 
constituents as principals and net as agents. 
According to tbe rules aDd regulations of 
the Native Share Bnd Stock Brokers’ 
Association, between tbe brokers all basinets 
is done on the footing that they are acting 
as prinoipals. Brokers can enter into 
transactions on their own account, Brokers 
when they enter into transactions on behalf 
of a principal do not disclose tbe Dame 
of the priDoipal for whom they are acting, 
According to tbe rules of the English 
Stock Exchange, business is done between 
members of the Stook Exchange on the 
footing that they 6re acting as prinaipals 
but it has never been decided that a broker 
on tbe English Stock Exchange deals with 
his constituents as principal with principal'. 
It does not follow that because brokers 
are personally liable to the brokers with 
whom they transect business in the market 
they deal with their constituents as princi¬ 
pals. Every ageDt who contracts personally 
though on behalf of his principal is per¬ 
sonally liable and may be sued in bis- 
own name on the contract: see section 230 of 
the Indian Contract Act, Further,it appears 
that by the rules and usages of tho Stock 
ExohaDge, stook brokers are personally 
responsible to their clients in the event of 
the person with whom they have made 
bargains for their clients failing to carry 
them out. 4n agent, by express contract 
with his principal cr by tbe usages and 
rule* of tbe particular place, market or 
business in which he is employed, may 
become personally liable to the prinsipal. 
Such an agent is called a del credere agent. 
Further it is in evidenee that the broker 
is bound to Bell the shares of his olient 
in tbe market at tbe proper rate. He »l 
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not entitled to bay bis client's eesnrities 
from bis alient nor o»n be sell his own 
eeaaritiee to his client witbont full disclosure 
and is bound to aaoonnt for all profits made 
by bim in the course of agenoy beyond 
his ordinary remuneration. Mr. Inverarily, 
in his eoosluding address, sontended that 
the brokers were the plaintiff's agent to 
sell and bny shares but that after they 
bad bought and sold the shares they were 
not agents but principals. He argoed that 
it appeared from what happened at the 
time of the settlement that the brokers did 
Dot keep the soDtraots, which they entered 
into for their clients, alive and they were 
allowed to do so by the usage of the 
Stock Erohange and, therefore, they were 
not agents, bat principals. Now it appears 
that a broker who enters into a oontraot 
for sale of a certain number of shares 
of a certain Company on behalf of his 
constituent X with brokers M does enter 
into a oontraot with the same broker if for 
the purchase of the same number of shares 
in the same Company on behalf of another 
aomtituent F before the settlement day. 
The broker, it is contended, thereby oacoels 
the contract of his constituent X with the 
broker id because at the time of the settle¬ 
ment the brokers who have bought and 
sold equal number of shares of the same 
Company pay differences oQly. Daring each 
settlement there are in the ordinary coarse 
numeroue dealings in the same kind of 
securities and on the settling day there are 
many brokers who have bargains to oomplete 
and some of these brokers may have both 
bought and sold the same securities. It 
would cause great delay, ioconveniense and 
expense, if every seller bad to deliver 
securities to bis immediate purchaser and 
astually transfer to bim and reoeive pay. 
ment from bim who a both may have had 
other dealings in the securities and have 
bought from or sold to other members who also 
may have re-eold or re-pursbaeed. To aVaid 
this, the following method is adopted by the 
brokers who are members of the Native Stock 
and Share Brokers' Association. The brokers 
who have bought and sale equal number 
of shares in the same Companies pay 
differences only. A broker who wants to 
take delivery on the settlement day, on 
behalf of his constitnent, sails upon a 
'broker with whom he has an outstanding 
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oontraot for pnroh&se of the shares of which 
he wants to take delivery, even though the 
broker did not buy from him the shares 
of bis particular oon3titutent on whose 
behalf he wants to take delivery. The 
broker who has to take delivery issues a 
kapli (known as ticket on the London Stock 
ExohaDga) on the 6rst day of the settlement 
month to the broker with whom he has an 
outstanding contract in respect of the shares 
of which delivery is to be taken. On the 
kapli the purchasing broker writes the 
number given to him by the clerk of the 
Association who gives the printed form of 
the kapli. The purchasing broker also 
writes on the kapli the name of the shares, 
the date, bis own name, and the name of 
the broker with whom be has an outstand¬ 
ing contract and to whom he passes the 
hapli. That broker sends that kapli to the 
broker who has an outstanding contract 
with bim and so on. The kapli is thus 
circulated amongst certified broker with 
whom there are onitandiDg contracts till it 
•ome9 into the hands of the broker who has 
to deliver shares on behalf of his constituent. 
The selling broker retains the kapli and 
informs the purchasing broker about the 
retention of the kapli. Transfer forms are 
signed by the constituent of the selling 
broker a week before the payment day. 
The selling broker then gives the transfer 
forma duly signed by his constituent to 
the pursbasing broker who sends the 
same to his (purchasing broker’e) con¬ 
stituent. The transfer forms are then 
signed by the constitnent of the purchasing 
broker. The constituent of the selling 
broker delivers to the selling broker the 
share certificates before the payment day or 
on the morning of the payment day. The 
selling broker gives to the pnrchasing 
broker the share certificates on the payment 
day. An hoar or two thereafter on the same 
dey the purchasing broker pays the selling 
broker for the shares according to the rate 

fixed by the Association. Eaoh intermediate 
brok ® r . ln tbe pays orreseives from 
the broker in the kapli with whom he baa 
an outstanding contract the difference betwen 
tbs rate fixed by the Association and tha 
rate in the contraot between them as tha 

oasa may be When the transfer forms are 

signed by the seller and the buyer, they are 
not stamped. The purchasing broker, after 
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the share certificates are received by him 
from tbe selling: broker and after he makes 
payment, pats the requisite stamp on tbe 
shares and lcdgc-s the transfer forms and 
shares with tbe Company for getting the 
shares transferred to the tame of his consti- 
luent. Tbe purshnsing broker gets temporary 
receipts from tbe Company and hands them 
over to the pnrobaser. Under tbis praotice, 
tbe ultimate pnroha=er, t. e , the issuer of the 
kapli, is substituted as tbe broker with 
whom tbe ultimate seller is to aomplete the 
transaoticn. 

I am of opinion that certified brokers of 
tbe Bombay Native Share and Stoek Brokers’ 
Assoeiation are del credere agents of their 
constituents. They are in a fiduciary relation* 
ship to their constituents. Their duties are 
strictly to adhere to tbe position of agents, 
to act diligently for their prino : pals, to carry 
out the instructions of their principals and to 
make enforceable bargains for them and keep 
those bargains open. If A, a broker, has 
bought from B, another broker, a certain 
number of shares and B has bought from A 
tbe same number of shares in the same Com¬ 
pany for a certain settlement, they may on 
the settlement day agree to set eff one bar¬ 
gain against tbe other and so save the neces¬ 
sity of completing both bargains. 

I think, on the whole, that in the plaintiff’s 
transactions for October, November, and 
December 1920, the br< kers aoted as tbe 
plaintiff’s agents, atd did not deal with the 
plaintiff as principals with principals. 

The next question that arises if, whether if 
tbe brokers acted as plaiotiff'e agents tbe right, 
legal and equitable, of tbe plaintiff in tbe 
shares passed to defendant No. 1 (and to 
defendant No. 1 in ether suits) enabling him 
to get the shares registered in his name in the 

hooks of the Company. 

Tbe plaintiff authorised tbe brokers to sell 
the shares and the brokers sold them for and 
on acocunt of the plaintiff in tbe market. 
Tue plaimiff gave to the brokers the transfer 
forms and the share certificates in order that 
tbe same might be delivered by tbe brokers 
iothe maiket. When tbe plaintiff delivered 
the transfer forme and the share certificates 
to the brokers, be intended to part with bis 
interest in the shares to tbe transferee. A 
broker in the Stock Exchange has authority, 
which arises from his employment, both to 
rauko noil tftke payments on bohalf of bio 


principals. The brokers in tbis case as 
plaintiff’s agents delivered the transfer forma 
and share certificates in the market and 
received as tbe plaintiff s agent the purchase 
money of (be 6baree, lD6tead of paying tbe 
money to their principal, the plaintiff, tbe 
brokers appropriated the same to their own 
use. It was contended that if the brokers 
were plaintiff’s ageDte they obtained tbe share 
certificates from the plaintiff by cheating, 
and, therefore, tbe first defendant acquired 
no title to tbe shares. But tbe principal and 
not the third party is responsible for the 
fraud cf tbe agent. Every act done by an 
agent on tbe principal's behalf and within 
tha scope of bis actual authority is binding on 
the principal with respeot to persons dealing 
with the agent in goed faith. Tbe plaintiff 
having pnt forward the brokers as their 
agents in the market to make representations 
to innocent third parties to tbe effeot that 
the brokers were antborieed to transfer tbe 
plaintiff’s title in tbe shares and toreseive the 
purchase price of the sbareB cannot be heard 
to 6ay, if those representations have been 
acted on by the innocent third parties, that 
the brokers obtained the share eertifieates by 
cheating the plaintiff, 

Lastb'i 1 have to consider the question of 
estoppel. When the blank transfer forms 
and share certificates are delivered under a 
contract by a registered holder of shares and 
tbe buyer sells tbe ebares and delivers tbe 
blank transfer forms and shares to a bena fide 
purchaser for value or where blank transfer 
forms and the share eertifieates are delivered 
by a registered bolder of shares to bis broker 
for sale in tbe market and the broker eelli 
tbe same as tbe ageDt of the registered bolder 
to & bona fide purehaser for value, tbe bona 
fide purchaser gets a good title to tbe shares 
and can insert bis own name iD the transfer 
form and procure himself to be registered as 
owner. In such laeee tbe question of estop¬ 
pel does rot arise. 

Air. Taraporevalla has argued that even 
if there was no valid contract between tbe 
plaintiff and the brokers and even « 
brokers were not acting as tbe plamtifiB 
agents, if the plaintiff signed the transfer 
forms and delivered the same and tbe share 
certificates to tbe brokers, by that aet of his 

be placed tbe brokers in a position to give 
a good title to defendant No. 1, who was a 
bona fide purobaser for value without noti»#i 
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and that the plaintiff was estopped by the 
eaid aat of his from asserting any right to 
the sharer. Mr. iDVsrarity for the plaintiff 
sontended that there is no estoppel and has 
relied on France v. Olark (6). Tayler v. Great 
Indian Peninsula Railway Co. (7) Hutchison 
v. Colorado Unite 1 Mining Company and 
Bamill v. LilUy (8) and Fox v. Martin (9). 

in Stance v, Olark (6),the registered holder 
of shares deposited share ■erti6s*tes and 
blank transfers with 0 as sesarity for £150. C 
deposited tbe asrtifiostBs and the eame trane- 
fers still in blink with Q a 8 eejority for £250. 
It was desided that Q aonld only hold them 

as against the registered owner as sesarity for 
» 150 

lD n ToV ,l e s v ' Qreat Indian Peninsula Rail, 
mag Co. (7), the plaintiff who was entitled 
to some £ 20 shares and some £ 2 shares 
la a Company directed his broker to sell 
ths lattar. The broker obtained forms of 
trinsfera stamped snffisiently to pass the 
£ 20 shares. The plaintiff exesoted these 
forms saving the blanks to be filled in by 
the broker The broker inserted the dessrip- 
tnn of £ 20 eharea bat left the name of 
the transferee still in blank and sold the £ 20 
shares m fraud of the regislered holder. The 
tiamas of the purchasers were ultimately filled 
Jn, they knowing that the transfers had been 
previous^ exesuted in blank. ' It was held 

shares ragl8t0red holder wa " entitled to the 

In Hutchison v. Colorado l/nited Minina 
Compaq and HamiU v . LilUy (8-, 

5“'I' . W \°. was the owner or shares, de- 
!1 m V° h ' 3 , B0D the transfer forms signed 
the b Ia Dk ? d c th ° 8bare ‘eftifisates to deliver 
® K 6 t0 SD ,ntendin « purchaser. The 

rtifi n °Z Wea ,T e78 by p,ed « in * the ^are 
t e the transfer forme in blank. 

shares! h * ***** HamiU waa entit,ed to the 

In Fox v. Martin (9), a registered holder of 

lash 6 « ] n3t ™ ot ° d 6 broker to sell them for 
“ d . 8, «. D ® d a blank transfer whi.h 

brok h er Dd The W, h h k® ^ 8ertifi ' ate8t ° the 
USE*.I “ broker deposited the share 
•ertifisates and the blank transfer with his 

° 257}53 L ‘ J ‘ Ch W*,; 60 L. 

WaVi 5 } ? L - J - Ch 7 ^ 6 .Tur. 
(8) (1888) 8 T. L. R B * R ’ 2l?i 124 B ’ B - 3S9. 
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banker as eeearity for an adv-iaaa to him¬ 
self. It was hsld, following Franc) v. 
dark (i) that the banker had no title to the 
shares as against the regislered holder of 
shares, 

Aasordingto the artioles of the Comoiny, 
the shares in France v. Clark (d), Tayler v. 
Great Indim Peninsula Railway Co (7), and 
hutchiton v. Colorado Unitei Mining Com¬ 
pany and Bamill v. LilUy ($) were trans¬ 
ferable only by deed. Whsre the aonstita* 
tion of the Company requires transfers to 
be by deed, transfers in blank are void and give 
no title to tbe transferee, nor hae the trans¬ 
feree aDy authority to 611 op the blank : see 
Tayler v. Great Indian Peninsula Railway 
Co. (7). 

No doubt these oases are, therefore, dis- 
tiogaishab’e from the present oase, where 
tbe artisles of the Company do not require 
a deed for transfer of shares but it appears 
from the lodgments in the above oiled oases 
and from Fox v. Mar/m (9), where the artistes 
of the Company did net require a deed, that 
the registered holders of shares were not 
estopped, bssause the rosaipt of the blank 
transfers signed by third parties affaited 
the mortgagees and tbe pnrebaears with 
notios. Aoaprding to these oases, a peraoa 
who takea from another blank transfers of 
ebaraa in raspeot of the debts of snob psrsoa 
is boana to look to tha anthority of tha 

person to naa snob blank transfer forms ai 
hu own. 

It may be observed that the authority 0 8 

Franc, v. Ofar* («) and Hulchieon v. Oohrado 
United Mining Oo and H,miU v . LWey (8) i* 

•oueiderably shaken by the speeches of Lord, 
Watson and Lord Hersohell in Colonial Bank . 
v. Oady (1). The House of Lords in that 
ease desided that there was no estoppa ( 
because the acts of the eieantors of th* 
deceased registered owner in signing and' 
delivonrg the blank transfers did not amount 

to an estoppa I, bat both Lords Watson 

Hersshel said that tbe same aola °o n X?. 
part of the registered owner himself would. 

w.ufr, b ,: 

thereafter sent by hii to 
Oo, for safe eusTody 
have hesitated to hold that nTi* D °‘ 
though a,ting fraudulently 
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planed by hie act in a position to give a 
title to an honest purchaser which his emp¬ 
loyer sonld not dispute. Bat that ie not 
the ease with whiah we have to deal.” 

Lard Hersahell said (p. 285): 

If in the present aise the transfer 
had been signed by the registered owner 
and delivered by him to the brokers, I 
shonid have sorn3 to the conclusion that 
the baoks had obtained a good title as 
against him, and that he was estopped by 
hie aot from asserting any right to them.” 

At page 286 he said • 

The aase seems to me to differ essentially 
from that of a transfer signed by the 
registered owner. H 9 most, presumably, 
have signed it with the intention at some 
time or other of cffeeting a transfer. No 
other reasonable sonstrustion ean bs put on 
his aet. And if le entrusts it in that eondi- 
tion to a third party, I think those dealing 
with 6ush third party have a right to 
assume that he has authority to oomplete a 
transfer,” 

These obittr dicta were not followed in 
Fox v Marlin (9) on the ground that France v. 
Clark (6) was not expressly overruled by 
the ease of Colonial Bank v. Oad y (I). 
France v. Clark (6) was followed by Bigham, 
J., in Samuil Montague and Co. v. Weiton, 
Olecedon andPortiihead Light Railwayt Company 
(111), where a sub mortgagee of Lloyd's bond 
with blank transfer from Ohisk and Go. 
who had only a limited authority to deal with 
the security was held not entitled to mover 
the amount of the bonds whieh were 
issued by the defendant Company. It was 
observed by Bigham, J„ in that aase that the 
diotum of LoPd Hersahell in Colonial Bank v. 
Cady (1) must be used in aonneation with the 
fasts of that aase and was not intended to 
aonfliot in any way with ibe deaision in 
in France v. Olarh (6). The learned Judge 
further observed that it might bs that if a 
bond with a blank transfer on its biek suah 
as an Amerisan Railway Bond were handed 
to any one with the transfer exsouted by the 
owner, the own9r would bs estoppad from 
denying the authority of the person so 
entrusted to deal with it but that would 
only bs because of the inferenae in favour 
to suah an authority whiah would bs drawn 


from the deposit of bonds in that particular 
form. 

The dicta of Lords Watson and Hersahell 
were followed in the Irish aase of Waterhom 
v. Bank of Ireland (11), where some Pennsyl¬ 
vania Rail Road Company shares were hand¬ 
ed by the plaintiffs, who were the registered 
owners, to a broker as margin to eover a loan 
with whiah the broker wa9 to purchase shares 
in osrtain other aompanies for the plaintiffs. 
The broker pledged the shares for his general 
loan aaaount at bis banker.), He did not 
purohase any share for the plaintiffs bit sent 
the aontraat notes purporting to have done so, 
The broker absaonded and the plaintiffs gave 
notiaa to the bankers that they were the 
owners of the shares. Thereafter the 
bankers having Sited up the transfers were 
duly registered in the books of the Company. 
The bankers claimed to hold the shares as 
seourity for the amount advanael by them to 
the broker. It was held that the plaintiffs, 
having delivered to the brokers share certifi- 
aates with transfer forms signed by them, 
were estopped from asserting their owner¬ 
ship against the defendants who had takin 
them bona tide for value without notiae. 

The above mentioned obiter dicta were 
also followed by Piskfnrd, J„ now Lord 
Sterndale, M. R., in Puller v, Olyn, MiUt, 
Ourr.'e Sc Co. (121, where the owner of shares 

after purahasingthemtbroughabrokerallowed 

the certificates, on which were endorsed forms 
of transfer whieh were executed by the 
registered bolder of shares, to remain in the 
hands of the broker and the broker deposited 
the same with his bankers as security for 
bis aaaount with the bankers, it was held 
that the owner was estopped from setting up 
his title against the bankers. See also 
Hone v. Boyle (13), and the observations of 
Fitzgibboo, L J., at page 173. 


The obiter dicti of Lords Watson and 
Hersahell are, in my opinion, at varianie 
with France v. Clark (6). Brokers or 
bankers dealing with brokers are not pn« 
upon enquiry by the mere fasts that the s art 
certificates and transfer forms are not 10 
the names of the brokers bringing them but 
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are in the names of third parties. Accord¬ 
ing to Eoglieh Law, where the owner of 
shares either eigne the transfer forms and 
delivers the same with the isrtifisates to a 
broker, or where, never having bad possession 
of the blank transfer forme and share lerti- 
fisates bat knowing them to be in sash son- 
dition that a broker san deal with them, he 
allows them to remain in the broker’s posses • 
■ion and thereby enables the broker to part 
with them to another who takes them npon 
the faith of the apparent anthority of the 
broker to deal with them, then the trae 
owner is estopped from questioning the title 
of the person taking npon the faith of 
the apparent authority of the broker to deal 
with them. 

The law of estoppel is sontained in sestion 
115 of the Indian Evidence Ait, whiah is in 
these termer— 

When one person has, by hii declaration, 
ait or omission, intentionally eaneed or per* 
njitted another person to believe a thing to 
be trae and to ait npon enih belief, neither 
he nor his representative shall be allpwed, in 
any enit or proieeding between himself and 
epih person or bis representative, to deny the 
troth of that thing.” 

It wag laid down by their Lordebipe of 
the Privy Oonnsil in Sarat Churrfsr Dev V, 
Gopal Ohuader LiU (14). that the terms 
of the Indian Evidence Ait did not enait as 
law in India anything different from the 
Uw of Eogland on the subject of estoppel. 

I have held that 'the plaintiff delivered 
the transfer forme and share vertiGiatee to 
the broker. 

In my opinion, even if there wa 3 no eon* 
tract between tbe plaintiff and -the brokers 
and even if the brokers were not transmitting 
the plaintiff's title to tbe shares as the 
plaintiffs agents, tbe plaintiff by signing the 
transfer forms and delivering the same and 
the ebare certificates to the brokers plated 
them in a position to give a title to defend* 
ant No. 1, who was a bin a Me purohacsr 
for value withont notiae, and is estopped 
by hie aet from asserting any right to tbe 
shares. The resolt is that this enit and the 
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other saits filed by the plaintiff will be 
dismissed with soats. 
j. p. A k. h. Suit ditmiued. 


CALCUTTA HIGH COURT. 

Appeal prom Oriqiral Orbir No. 54 
of 1920. 

Jane 16, 1920. 

Pretent :—Sir Asatosh Mookerji, Kr„ 
Acting Chief Jastise, and 
Sir Erneet Fletober, Kt. 

JNANENDRA KRISHNA BOSE- 
Plaintifi— Appillant 
venue 

SINCLAIR MURRAY A Co.— 

Dsfindant—Rmpohdikt. 

Arbitration Act (11 of 1899), g. 19—Stay of luit 
—Action not relating to matters submitted to arbitra¬ 
tion. 

Before an order can be made to stay a suit nnder 
section 19 of the Indian Arbitration Aot.it must be 
established that tbe suit has been instituted iu 
respeot of a matter agreed to be referred to arbi. 
trarion [p. 74 1 ', col. 2.] 

A Court will refuse a stay, where the action 
commenced relates to matters outside the submission, 
[p. 74«. col. 2.] 

Appeal against the order af Mr. Jaetise 
Buskland, dated tbe 3rd April 1920. 

FACTS appear from tbe following jndg. 
ment of 

Bocelakd, J.-On the 3rd Joly 1919, the 
parties to this applieation entered into a 
aontraot. whereby MeBsn. J. K. Bose A Co. 
sold to Messrs. Sinclair Morray A Co., 500 
bales of jnte npon sertain terms which are 
not material to this application with the 
exception of the arbitration dance in the 
emtrait. This danse is one with the terms 
of which thie Court is familiar, and provides 
for disputes arising oat of the sontrait to 
be referred to the arbitration of tbe Bengal 
Chamber of Oommeree. J. K. Bose who 
earned on business upder the name of J K 
Bose A Co has filed a aoit against 'the 
applicants, Messrs. Sinolair Murray A Co 
for a decree for Rs. 1,500 by way of 
damages for breach of the contract, for » 
declaration that it is a nullity, and that 
it should bs sanoslied, and for an injans- 
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tioD restraining the defendant firm from 
proceeding with a reference to the arbitra¬ 
tion of the Bengal Chamber of Commerae. 
This appliaation ha9 been made on behalf 
of Meters Sira'air Murray A Co., n^der 
aeation 19 of the Indian Arbitration Act 
to stay that tuit. The matters in iesuo in 
the suit are mattore whiob the arbitrators 
are ccmretent to deaide, and nnder section 
19 of the Ast, 1 mns-t be satisfied that there 
is a Enffiaient reason why the matter 
should not be referred and sesondly, that 
the applicants at the time when the pro¬ 
ceedings were commenced were and si ill are 
reedy and wiiliDg to proseed to arbitration, 

It is nrged that I should not exereise 
my dissreticn in favour of the applicants 
in the eircumstanoes of this case. There 
are two ways of regarding this application: 
there is the tarrow view, strictly in 
accordance with the eeotion nnder which 
I should 663 whether or not the matter in 
iieae in the suit i9 one whiob is within 
the arbitration clause, and whether the 
terms of the eeoticn are otherwise complied 
with. That view tttos no aejount of the 
claim which the applicants desire to refer. 
The other is the broad view which takes 
aoaount of the real noii.t of Eubstanoe, which 
is the same both in the suit and in the 
arbitration preceding?,which Messrs. Sinola.r 
Murray A Co, doeiro should take place 
with referenoo to their claim against J. K. 
Bore. I think that I am entitled to take 
the la'ter, because this is Dot tho normal 
case for which the section primarily provides, 
where a parly to a submission 61e» a suit 
nnd the 6ole question is whether that claim 
should be roferrod to arbitration or desided 
by the Court in the Fuit. 

The oiranmstat 028 of the mattor are as 
follows : On the 3rd July a (notract similar 
to that In'.w en tho applicants and J. K. 
Bjsj was cctorod into between Messrs, 
Sinclair Murray A Co., and Messrs. D. L. 
Miller A Co. Tin latter wore the buyers 
tberennaer, Meters. f>. J- Millar A Co, 
made a claim in respect of the goods which 
the applicants received from J. K B)9e 
nnder their contract with J K. Bjse and 
delivered nnd*r their contrast with Messrs. 
D L, Millar A Oo„ cr.d an arbitration was 
bold by the Bengal *'hambsr of Commerce. 
In that arbitration Messrs, Sinohr Murray 
A Co., put forward a numbsr of contentions 


which are to be found in an exhibit annexed 
to the affidavit of J K. Bose filed on tbie 
application, amcDg whiob were that the 
goods were delivered in time: that tfcry 
were of contract quality, and that tbe 
Bengal Chamber of Ccmmerie had no 
jurisdiction. Primarily theeo ccntenliciH 
were put forward by J. K. Bue iu respome 
to Meeere. Sinclair Murray A Co., but tbe 
latter adopted them and made them their 
own. J. K Bose did so, though be had taken 
cp tbe position that he was not a parly 
to tbe contract under which that arbitration 
was held and had notbirg to do with it, 
Ad award was made on the 27th November 
1919 in favour of Messrs D, L. Millar A 
Co, by which Messrs. Sinclair Murray A 
Co., were direoted to pay Re. 9,625 ard 
costp, Messrs. Sinclair Murray A Co, 
claimed that amount from J. K. Bose, and 
at the end of January last took steps to 
refer their olaim to arbitration. Tbe 9nit 
was filed on tbe 2nd February this year, 
ard I held, therefore, that at the time when 
tbe suit was commenced, Messrs. Sinclair 
Murray A Co. werp, and still remaiD, ready 
and willing to do all things nsceesary for 
tbe proper conduct of the arbitration. It 
has been urged that the order now asked 
for should cot be made io the applicants’ 
favour in view of tbeir attitude, first, became 
they now suggest that they were merely 
brokers though the two contracts were 
entirely distinct. Mr. Bleuot iu bis affidavit 
treats his firm's claim as if it were almost 
a matter of course by reason of Messre. 
Sinclair Murray A Co. beiDg merely brokers 
id the traorautioDe. This view I do net 
agree with. The two contrasts are entirely 
distinct, end Merer?. Sicelair Murray A 
Co. are earned as principals in each. An¬ 
other ground urged ie that Messre, Sinclair 
Murray A Co. are bound by what they 
put forward at tbe arbitration between 
Messrs. D. L. Millar A Co. and themselves 
and they cannot now resile from what 
they then eaid. That u a matter which J. 
K. Bose aan urge before the arbitrators 
and one whieb the arbitrators should consider. 
Were this all that I had to consider, t 
might have been disposed to refoee 
order, but I cauDot ignore the plftxnt'fi 
attitude. In view of the fact that J. K. 
Bose was ready enough to make. .nbm* w» 
for Messre. Sinclair Murray A Co. to pla«a 
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before the arbitrators when be was not 
directly involved, while as noon as he wa9 
fated with a refereme he filed a- enit to 
avoid it, I do mt think ho is entitled to 
a very great dost of sonsideratioo. This 
noit, moreover, is one of those w'oiob have 
beiotne more frequent of late io this Court 
and are filed »n order to st'fls arbitration 
proeeediDge. The omduat of a plaintiff to 
each init ie, tVerefore, a material fattor in 
considering whether or not he should be 
allowed to prcceed with it. 

Having regard to all the oirsamataneea 
to the fact that the appliaaot has oomplied 
with the seotion, an order to stay the suit 
will be made in terms of the prayer of the 
petition with costs. 

Messrs. Jackion, H. D. Boie and if. N. Boie, 
for the Appellant. 

Sir A. Ohaudhuri and Mr. Amir Ali, for 
the Respondents. 


the present suit was instituted by J. K 
Bose against Sinalair Murray A Oo. Thie, 
apparently, was a mistake. At the time 
when the suit was instituted by J. K. Boss 
against Sinalair Marray it Co. no referenas 
bad been made by the latter to the Bengal 
Chamber of Oommeree Arbitration Tribunal 
in terms of the arbitration alanse aontained 
in the aontraat between them. That alanse 
was in these terms: ' Any dispute arising on 
or out of this aontraat shall be referred to the 
arbitration of the Bengal Chamber of Gom- 
merae under its rules applieable for the time 
being for decision, and sash decision shall be 
aseepted as final and binding on both the 
parties to this aontraat.” The object ap. 
pareotly is to forae J, K. Bose to have recourse 
to the arbitration alanse. Mr. Justice 
Buakland has held that under the airoum* 
stances of the cane the suit should be stayed. 
We are of opinion that this order cannot be 


JUDGMENT. 

Mooeirjee, Actq. C. J,—This is an appeal 
from the judgment of Mr. Justice Baaklaod 
OQ an application under seat ion 1 y of the 
Indian Arbitration Act, 1899, for stay of a 
suit. 

. It appears that on the 3rd Jaly 1919, 
the appellant, J. K. Bose, sold certain goods 
to the respondents, Sinclair Murray A Co. 
On the same date, there was a sale of the 
identical goods by Sinalair Murray A Co. to 
D. L. Millar A Oo. Subsequently, disputes 
arose between Sinalair Murray A Oo. and 
D. L. Millar A Oo, with the resoli that 
there was a reference to arbitration in terms 
of the arbitration clause contained in the 
aontraat between those parties. This refer¬ 
ence resulted in an award for a large sum of 
money in favour of D. L. Millar A Oo. against 
Sinalair Marray A Oo. Sinalair Marray A Oo. 
thereupon olaimed to recover from J. K. 
Boas the sum which they had bson made 
liable to pay to D. L. Millar A Oo. On 
thie J. K, Bose instituted the present suit 
for recovery of a aum of R<. 1,500 from 
Sinalair Murray A Co. Sinclair Marray A 
Oo. then.applied under section 19 of the 
Arbitration Act to stay the suit. 

Mr. Juetice Buakland states in hie judg. 
meat that towards the end of January lait» 
Sinalair Murray A Oo. took steps to refer 
their claim against J. K Base to arbitration, 
and that thereupon, on the 28nd February 


supported. 

Seotion IS of the Indian Arbiration Aet 
provides that ‘where any party to a submis¬ 
sion to which thin Act applies, or any 
person claiming under him, ooramsnass auy 
legal proceedings against any other party 
to the submission, or any parson claiming 
under him, in resp9at of any matter agreed 
to be referred, any party to sash legal 
proceedings may, at any time after appear- 
anos and before filing a written statement 
or taking any other steps in the proceed, 
ings. apply^ to the Court to stay the pro- 
aeedioga ...” Consequently, before an order 
aau be made under section 19, it must be 
established that the suit has been instituted 
in raspaat of a matter agreed to be referred 
We have read the plaint in tho suit 
instituted by J. K. Bose: and, in view of 
the order which we propose to make we 

shall not discuss its terms. We need only 

observe at the present stage that from the 
plaint it is by do means clear that the 

claim of Rs. 1,500 relates to a matter 

agreed to be referred That it is essential' 
that the claim ehonld rolato to a mttier 
agreed to be referred, is established by the 
dea.oion of the House of Lords in Thomas J- 

?• m \ L Po . Tlsea Steamship (Wpa.V 
Wei (1). It is well settled by a bng 
aeries of eases that the Oonrt will refuse 
a stay, where the action commenced relates 

(1) (1912) App. Oaa, h 105 L T Q T „ 

12 Asp, M. 0. 23, 49 So. h. B. 62s!‘ 2 * W ’ S# 0l6>; 
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to matters outside tbe lubmicsion ; Smith v, 
AlUn (2), Daunt v. Liiiri (3), Lncsonv. Wil- 
laity Local Board (1), Suiney v. BaVt/mena(b), 
Workman v. Belfatt Barbour Oomminionen (5). 
We farther Bad that Sioslair Marray & Oo. 
did not apply to tbe Coart to sompel J. K. 
Boee to give farther particular, eo that 
it might be ascertained what was the real 
basis of tbe cause of action alleged by 
J. K. Boee against them. They did not 
do eo, it is said, beoanse they apprehend¬ 
ed that sash attempt on their part might 
be treated as equivalent to taking a step 
in the proceedings and might thereby 
disqualify them from having the benefit 
of section 19. Tbe appellants have argoed 
that the apprehension was really ground- 
less and that mere request to be further 
informed of the matter alleged against the 
respondents could not constitute a step in 
the proceedingr. But we need not discuss 
whether such apprehension was or was rot 
well founded in view of the observations in Ivei 
v. Wiliam (7) and whether the respon dent 
would have been affected by tbe deoision in 
Parker Qainet Sf Oo. v. Turpin (fe). This much 
is dear that there is no reason why, for tbe 
purposes of section 19, tbe Court should cot 
compel J. K. Bose to give further particulars, 
so as to enable the Court to determine, 
whether tbe claim of Rs. 1,500 can be treated 
as a matter agreed to be referred under tbe 
contract between J, K. Bose and Sinclair 
Murray & Co. In these circumstances, it is 
impossible for us to uphold the order of Mr. 
Justice Buckland. 

The result is that tbe appeal is allowed, 
the order made by Mr. Justice Backland set 
aside and the matter remitted to him in order 
that he may reconsider it and determine, 
after taking such steps as he may consider 
necessary to ascertain from the plaintiff the 
basis of bis claim against Sinclair Murray 
A Co., whether an order should or should 
not be made under section 19 of tbe Indian 
Arbitration Act. 

(2) (1862) 3 F. & F. 156. 

(3) (1858. 27 L.J. Ex. 399; 114 R. R. 1055. 

(4) (1833) 11 Q. 13. D. 2.'9; 52 L.J. Q. B. 302; 47 
L. T. 625. 

(6) (1888) 23 L. R. Ir. 12?. 

(0) (1890) 2 Ir. R. 234; 4 Ir. L. R. 733. 

C>) (1804) 2 Ch. 478; 63 L. J. Ch.6*l; 7 R. 243; 70 
L. T. 674; 42 W. R -83. 

(8) (1918) 1 K. B. 368; 8" L. J. K B 367; 115 L. 

246; 62 S. J. 331. 
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The oosts of this appeal will be eoiis in the 
proceedings. 

The hearing of this matter will be expedit* 
ed a* far ae practicable. 

Fletcher, J.— I agree. 

B. N. 

Appeal aVowei; 

0(ue remitted, 


ALLAHABAD HIGH COURT. 

Civil Revision No. lor 1921. 
Mar«h*7, 11*22. 

Present— Mr. Jnetiee Walah and 
Mr, Jaetice Staart. 

Seth B1THAL DAS— Applicant 
terms 

JIWAN RAM and others—Oppoiiti 

Parties 

Execution—Deposit oj decretal amount—Application 
for refund by sons oj decree-holder—Notice to decree* 
holdcr-Ux parte order—Payment to sons—Decree* 
holder s application for refund-Procedure. 

A decree-holder applied for restoration of certain 
sums of money deposited in satisfaction of tbe 
decree and paii to his sons under an exports 
order after notice to decree-holder. The Court 
took security from the sons for the repayment of 
tbe money and ordered the decree-holder to file 
a suit within three months to have his title 
declared: 

Held, that the Court had no authority to direofc the 
decree-holder to tile a suit nor had it authority to 
take security for the return of the money and that 
the application of the decree-holdor should have 
been treated as an application to set .iside the ex 
parte order against him. [p. 716, cols. 1 A 2.J 

Civil revision against an order of the Sub¬ 
ordinate Judge, Aligarh, dated the 1st 
September 1920. 

Mr. Uma Shankar Baipai, for the Appli* 

Dr. Eailai Bath Katiu and Hon’bls. Mr. 
N. P. Aithana, for the Opposite Parties. 

JUDGMENT.—The applicant, Seth Bitbal 
Das, hac two sons, JiwanRamand Jagan- 
oath. We hove it that a mortgage-dM* 
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waB executed in favour of Bithal Dae and 
hi* three brothers and that in a subsequent 
partition the rights under the mortgage- 
deed were assigned to Bitbal Da9 and 
a brother sailed Kanhaiya Lai; that sub¬ 
sequently a suit was brought upon the 
mortgage-deed and a desree obtained, half 
the benefits of whish aesrued to Kanhaiya 
Lal’e heire and half to B thal Dae. Sub¬ 
sequently, a sum wae paid into Court in 
satiefastion of the whole desree. Half of 
that sum has been taken away by the heirs 
of Kanhaiya Lai, and we are in no way 
soqterned with that. With regard to the 
remaining half, the present dispute has arisen. 
Jiwan Ram same into Court requesting that 
1.6th of the desretal amount in the hands of 
the Court should be paid to him. Jagannath 
same later and requested that 1 6th should 
be paid tolbim. Their father, Bithal Dae, 
states that he sent many telegrams of protest, 
but that he was not aware of the date 
when the applications of his sons would 
some on for hearing, The sons’ applisations 
were heard, Bithal DaB being absent and 
unrepresented, The Court found that the 
notice whish had been issaed to him was 
refused by him, ard deeided the applioa- 
tions tx parte against him. The order 
was that 1-tfth of the amount in question 
•hould be paid to Jiwan Ram and 1-tith 
to Jaganra'.h. Disbursement was made 
aseordicgly. Then Bithal Das same into 
Court with an applisation that his sors 
should be made to refund the money on 
the ground that he bad received no notise 
and that they were not entitled to the 
money. The learned Subordinate Judge 
took sesurity from them for re-payment of 
the amount whish they had reseived, and 
dirested Bithal Das t) institute a suit 
within three months to have his tills to 
the amount deslared. If he did not institute 
ibis suit, the security filed by the aone 
was to be deslared eanselled. This is the 
matter whieh has eome before us in revision. 
We agree that the learned Subordinate Judge 
had no authority to pass these orders. He 
had no authority to direst Bithal Das to file 
a suit and be had no authority to take sesurity 
foe the return of the money. The appli¬ 
cation of Bithal Du was somewhat unfor¬ 
tunately worded but the application should 
have been dismissed, unless the ex parte 
order -agsiost Bithal Dai. waa set aside. 
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The applisation soold be read as an appli- 

cation to set aside the » f 
this is how the ease stands. If Bithal Dai 
really refused notise, we see no reason 
why the previous orders directing disburse- 
ment to Jiwan Ram and Jagannath should 
be interfered with. Bat if Bithal Das did 
not receive notise, these orders would be 
automatically set aside, and the Court aa a 
Court of execution would determine the 
matter upon its merits, and would either 
pay the money jointly or separately as the 
merits of the case required. For the above 
reasons, we set aside the order demanding 
security and the order diresting Bithal 
Das to file a suit, and we send _ the 
aase bask to the learned Subordinate 
Judge or hia successor to hear the case 
out as an applisation to set aside 
the ex parte order against Bithal Das, 
and after determining that matter, to past 
on to sash other aetion as hia deeision may 
render necessary. In the sirsumstaneoB o! 
the ease we direst the parties to bear their 
own eo3ts. 


J. p. & H. H. 


Order set aside; 
Oase sent back. 


CALCUTTA HIGH COURT. 

Appkil rao* Oaiaim Dioaii No, 311 
or 1919. 

February lfi, 1921, 

Present Justice Sir Aeutoah Mookerjee, Kt., 
and Mr. Jasliae BuakUnd. 

W. J. REES—DcriNOiRT— 
Appilllkt 
twritu 

JOHN YOUNG—PiiUSTirr— 
RsjpoKomt. 

tfegligince—Collision — (Juft for]dimagei~Weighing 
oI conflicting evidence —Appellate Courts duty of , 


INDIAN GASES, 


74« 

SEE! V. T09KG. 

A Court of Appeal should, in order to reverse the 
decision of the Court below upon a point where 
there is a conflict of testimony, not merely entertain 
doubts whether the decision below is right but he 
convinced that it is wrong, [p. 74$, col. 1 j 

Although the parties to a cause are entitled, ns 
well on questions of fact as on questions of law, to 
demand the decision of the Court of Appeal, and 
that Court cannot esouse itself from the task of 
weighing conflicting evidence and drawing its 
own inferences and conclusions, it should always 
bear in mind in deciding a point on which there is 
conflict of oral testimony that it has neither 
seen nor heard the witnesses and should conse. 
quently make due allowance in this r“speet. [p, 
74*. cols. 1 A 2.] 

Appeal against the decree of the Subordi¬ 
nate Jndge, Second Court, BnrdwaD, dated 
tbe iOth September 19;9. 

Babns Dwarha hath Chuc'ieibulty and 
Mrituniov Chatter jee, for the Appellant. 

Mr. Langford James and Baba A mb hap da 
Ohaudhuri, for tbe Respondent. 

JUDGMENT. 

Mookkrjee, J.—This is an appeal by tbe 
defendant in a snit for damages. The plaint¬ 
iff is a Blast Farnace keeper in the Bsngal 
lion and Steel Co.; tbe defendant is 
a Superintendent of Collieries. On the 
Dight of tbe 9tb December l&l'i tbe 
plaintiff was proceeding on his motor ayale 
from Asansol to Knlti along tbe Grand 
Trank Road, tbe defendant was driving his 
motor ear in tbe opposite direction, The 
■ar and tbe ayale eollided with tbe remit 
that the ayale was damaged and the plaint¬ 
iff sustained severe injuries. He was 
detained in hospital for a aonsidarable time 
and has become maimsd and di-6gored for 
life. The plaintiff asserts that the collision 
was dne to tbe negligence of tho defendant 
and alaimb Rs. 10,534 as damages. Tbe 
substance of the oi’e for the p.aintiff is 
set ont in the third and fonrth paragraphs 
of the plaint 6led on the 6th Angnst la!7. 
wlere it is alleged that while the plaintiff 
wi.e proceeding on his motor cycle along 
the left side of the road, ho saw two 
motor aars aoming at a great speed from 
tbe opposite direction cne behind the other, 
that the plaintiff pa c s:d the first motor 
tar whereupon the defendant who was driving 
Lie -w jaet behind tbe firifc tar, without 


[1922 

any warning and contrary to the rules of 
the road, suddenly and negligently swerved 
out at a high nod dangerous pass to the 
right in erdor to pass the first ear, with the 
resnlt that his aar dashed into the ayale 

ff tho plaintiff. The oase for the defendant 

is set out in the seventh paragraph of hie 
written statement filed on the 1st Oitober 
1917, in which it is stated that he had 
pissed the ear in front (wbioh was driven 
by one Mr, Gibbon) as also another 
gentleman (one Mr. Hall) who wai aomiDg 
in a motor ojole evidently in the same 
direction as the plaintiff, and that there- 
after the plaintiff ran into and acllided 
with his ear. The defendant stales that 
the distance between Mr. Gibson’s oar and 
Mr. Hall’s eyole was 100 ft,: and that 
between Mr. Hall’s eyole and tbe plaintiff’s 
eyole was 300 ft. He farther adds that 
at the moment of oollision, he was pro¬ 
ceeding by his left side of the road, 
leaving more lhan half the width of tbe 
road for vehicles aomiDg from tbe opposite 
direction to pass. In the 8th paragraph 
of tbe written statement, the defendant 
alleges that on enquiry be lsamt that 
tho plaintiff bad consumed a quantity of 
spirits at a refreshment room at Asansol 
which made him negligent, reckless and 
ooDfnsed, and aooonnted for his suddenly 
mooing into tbe sir, The respeative 
allegations, it may be observed, had been 
formulated by the parties in the course 
of correspondence antecedent to the suit, 
namely, on the 19th May 1917, on behalf 
of the plaintiff and the 19th June 1917, 
on behalf of the defendant. Tbe Sub¬ 
ordinate Jndge has fonod that the collision 
was brought about by negligenoe on tbe 
part of tbe defendant. He has disbelieved 
the 6tory that tbe plaintiff was under the 
influence of liqaor, and, nnable to control 
himeelf, dashed into the oar of the defendant. 
He has also accepted the plaintiff's story 
that the accident happened at the time 
when the defendant was trying to pa«s 
Mr. Gibioo'fl oar. The Subordinate Judge 
Ins accordingly decreed the suit, holding, 
as regards tho measure of damages that 
the amount claimed was not unreasonable. 
Oo the present appeal the judgment of 
th 9 Subordinate Judge his been attacked 
on the gronod that his conclusions are 
not supported by the evidence on tbs 
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record and that ha ha* io fas- given, tbs 
plaintiff a decree on a theory incoreieieot 
wilh the case made in the plaint. It has not 
been disputed oo behalf of the respondent 
that, as pointed ont by Lori Westbory io 
Ethen Ohunder Singh v. Shamachurun Ekulto 
(1) and recently affirmed by S»r Liwrence 
Jenkins in Mahant La^ihmi Venkayyamma 
Bow v. Venkatadri Appa Row (2),itisab3oIalely 
neoesiary that the determinations in a causa 
should be founded upon a ease either to be 
found in the pleadings or involved iD or 
•ocsieteut with the ease thereby made. The 
fundamental principle that the plaintiff 
canuot be permitted to follow a line of 
attaok which the defendant had no opportu¬ 
nity to meet i8 of special importance in 
sollieioo caste, where the aicident happens 
vary often in an entirely unexpected manner 
and in an extremely short space of time, 
thus rendering an aoccrale observation of 
the elements of the incident diffiiult in 
the highest degree. In this class of 
cases, it has consequently been considered 
specially necessary that the plaintiff, in 
framing his statement of claim, should set 
out the circametanoes of the collision, eo 
far as they are known to him, with clearness 
and accuracy to enable hie adversary to know 
the casehe has to meet; he chould also state 
in specific terms the particular acts of negli¬ 
gence which, according to him, caused the 
collision [see the observation of Lord Chelms¬ 
ford in Alice (The) and Rotita (The) (3).] We 
consequently to consider, whether the 
accident took place in the manner described 
in the plaint. 

In the determination of this question, we 
must remember that aciording to the plaintiff 
be was always on bis proper sido of the 
road; the defendant did not serionely shal- 
lenge this, bnt asserted that the plaintiff was 
so intozieated that he lost all eontrol over 
bimaelf and ran into the tar. This theory 
has been negatived by the Subordinate 


(O H M. I. A. 7i 6 W.R. P.c.67, 2 Ind. Jnr. 
(n. s.) 87* 2 Sar. P. 0. J. 200| 20 E. B. 3. 

*2) 59 Ind, Q U< 767* 40 M. L. J. 1<4,- 10 A L. J, 
07* 83 0. L. J. 17 113 L. W. 256; (1021) M, W. N. 

H , o ^0 D ^ ^\ L • T ' 1041 25 °- W - N - fl54 > 23 Boa »- h. B. 

713 (r.O,), 

2 P-214; 5 Mooro P. 0. (n. 8 .) P0 D, 
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Judge, and, in my opinion, no solid foundation 
was laid for it in the evideno*. Immediately 
after the a.aident, a msdi.al man was on the 
epat; no suggestion wa9 made to him by the 
defendant that the plaintiff was iotoxiaated; 
and the information subsequently e: Heated 
with mush assiduity from the refreshment 
room is entirely inoonelusive. In this Court, 
no endeavour has baen made to sontrovert 
the aocolasion of ih ) Sabrrdinate Jadga on 
this point The position eonreqaently is that 
the assertion of the plaintiff that he was on 
the proper side of the road praatiaiHy re* 
mains uneontradiated, while the only theory 
suggested why he should have run into the 
• ar of the defendant has oompletely broken' 
down. We pass on nait to the ease of the 
defendant. Admittedly, there was another 
oir in front of his oar; he did swerve oat of 
what wa9 his proper traak with & view to get 
in front of that oar; to this extent, he did 
violate the rule of the road, Eb is thus 
constrained to take up the position that 
be suaoessfully pas=od the oar in front 
and managed to get again on the proper 
side of the road before the aosident 
bad happened. The burden of eatab* 
liahiog this assertion lioa primarily on 
him. If this allegation is not proved, the 
ao.ident is explained. Upon the question, 
whether he bad astually passed the oar in 
front of him and re-gained the proper side of 
tho road, the evidonoe is ooeflioting. The 
plaintiff asserts that the first oar passed him 
quits safely and tho seoond oar, evidently 
with the objeot of pissing the first oar, 
swerved out of its way, thersby oatobiog him 
just when he had passed the first oar. Hi« 
statemout is quits precise and he adds that 
when the rear ear stru.k him, 6ome portion of 
it caught his right thigh and some other por¬ 
tion oaught his right leg below the knee, 
Mr. Hall first oame up to him, after the 
aooident, and the plaintiff is definits that both 
the .are had passed Mr. Hall before tho 
aoiident. This dosoription is borne out by 
Mr. Hall. He states that he and the plaintiff 
left the refreshment room together, bat oat- 
side tho station he went ahead. He then-wait- 
ed for the plaintiff to oome op to him and waa 
abcoi ICO ft. to . 5Cft. off from the plass of 
aooident. Ha saw the two oars paso him. and 
immediately after the second car had pared 
him, it swerved to the right, evidently with 
the intention of overtaking and paesiug the 
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first ear. At that time, the plaintiff was 
approaohing from the opposite direction, He 
then dessribes how the plaintiff strnek the 
side of the second ear as the position of the 
seiond car did not give the plaintiff room 
enough to pass. The witness substantially 
adhered to this description even after a severe 
•ross-examination. I see do reason to 
distrust the testimony of Mr. Hall and there 
is no doubt that he sould see how things 

happened in the bright moon light ae it was 

the night of the full moon. On the other 
hand, the defendant asserted that be had 
passed the ear in front of him and had 
reashed the proper side of the road before the 
assident happened, and in this version he was 
supported by bis wife who was with him in the 
•ar. There is thus a tlear ooiflict of testimony 
upon this, the fundamental point in the ease, 
The Subordinate Judge has aosepted the 
version given by the plaintiff. I am nnable 
to say that the story narrated by the defendant 
should have been preferred: it ie to my 
mind plain that his estimate of the distances 
between the oars and the aysles and the 
speeds of the two ears is inassnrate. The 
same remark applies to the evidense of 
Mr. Gibson. This is presisely the ola 98 of 
•ases where a Court of Appeal should, as 
Lord Kingcdown said in Bland v. Bon (4), 
in order to reverse the desision of the 
Court below upon a point of this des- 
sription, not merely entertain donbts whether 
the desision below is right bat be eonvinted 
that it is wrcng. The same view has be c n 
emphasised by the Judisial Committee in later 
eollision sases: Alice (The) and trinceti Alice 
(The) (&), Taimania (The) (6), Riven Steam 
Navigation Oo. Ltd. v. Bathor Steamihip Oo. 
Limited (l). No doubt, as was observed in 
Qlannibanta (The) (8), the parties to the sause 
are entitled, as well on questions of fast as 
on questions of law, to demand the desision 


(4) (I860) 14 Moore P. C 210 at p. 235; 15 E. B. 
284; 184 R. H. 43; Lush 224. 

(6) (IHB8) 2 P. (J. 245; ?8L. J. Adm. 6;19L.T. 
678; 17 W. B. 209, 5 Moore P. C. N. s.) 333; 16 E B. 
541. 

(6) (1890) 16 A. C. 223; 63 L. T. 1; 6 Asp. M. 0. 
617. 

(7) 36 Ind. Cas. 193; 20 C. W. N. 1022; (1916) 1 
M. W.N.4KM. M. L.J. 159; 4 L. \V. 170 (P. 0.). 

(8) (18761 I P. D. 283; 34 L. T. 934; 24 W. B. 1033; 
3 Asp. M. C. 339. 
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of the Court of Appeal, and that Court sannot 
exsuse itself from the task of weighing son* 
listing evidense and drawing its own infer, 
enses and sonslusions, though it should 
always bsar in mind in desiding a point on 
whish there is a socflist of oral testimony 
that it has neither seen nor beard the wit. 
nesses and should jonsequently make due 
allowanse in this respeat. In the present 
ease, we have the sardinal fast that the 
defendant at one stage took his ear to the 
wrong side of the road whish would inevit¬ 
ably lead to an aeeident if another vebiile 
same from the opposite direction before the 
oar sould be taken again to the proper side 
of the road. That the sar of the defendant 
did asiually get bsok to the proper side has 
not, aesording to the Subordinate Judge, 
been established by the evidenoe, and I do 
not see adequate grounds to dissent from this 
•onslusion. 

I may add that the Subordinate Judge prop¬ 
erly declined todraw any inference adverse to 
the plaintiff merely from the position in which 
he was found lying on the road immediately 
after the assident. It is manifestly impos¬ 
sible to re construct, even in imagination and 
wi'hany approach to assurasy, the condi¬ 
tions under which the collision took place, 
solely from the position in which one of the 
oceupants of the cycle or oar is found after 
the aeeident, that position is the resultant of 
a number of factors which are absolutely 
unknown in the case before us. I hold 
accordingly, in concurrenee with the Court 
below, that the aeeident was due to the neg- 
I'genee of the defendant. 

As regards the quantum of damages, no 
coDelusive reasons have been assigned in 
support of the contention that the assessment 
has been excessive; it ia certainly neither 
perverse nor based upon a misconception of 
the facts of the case. 

The result is that the appeal must be 
dismissed with costs. 

Bockunp, J.—On the 9th December 1916 
the plaintiff bad been spending the evening 
at Asansol, and at about 11 p. m. he left to 
return to Kulti, a place about ten miles away 
where be lived, A Mr. Hall accompanied 
him, aod they both rode motor cycles. Tb6 
defendant and his wife and child, and a 
Mr. Gibson and hie wife had been spending 
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the lame evening at the bouse of a Mr. 
Maskay which lies off the road from AsaDBol 
along which the plaintiff had to travel. 
Shortly after 11 P. Mr. Maekay’e gueete 
left hie boose in two motor oars, the Rets 
being in one and the Gibsons in another. 
Very soon after, they bad torned into the 
main road they passed Mr. Hall, wbo was in 
front of the plaintiff and wae standing by the 
side of the road waiting for the plaintiff to 
overtake him. Thie the plaintiff never did, 
for within a very ehort time of the ears 
passing Mr. Hall the plaintiff’s motor oyele 
and the defendant’s ear eollided, with the 
molt that tbe plaintiff was thrown on the 
road and Bosfained e6V6re injnries, his motor 
eysle also being sonsiderably damaged, Tbe 
plaintiff brought tbe suit, wbieh has resulted 
in this appeal, for damages whiah be has 
suffered in sonsequense of tbe collision 
whisb be says was due to tbe negligenae of 
defendant. 

The plaintiff’s sase is that he had passed 
one of the ears when the other, whieh was 
oisupied by the defendant, Bwerved out 
into the read in order to pass the first ear 
and in so doing sollided with his motor-eysle 
which was on its proper side of the road. 

The defendant's eaee is that be bad already 
passed the other ear, in pursuante of some¬ 
thing that was said before the ears left 
Mr Maekay’s bouse, and that his ear was 
leading. He denies that he swerved at all 
and says that "for some reason,” as be 
puts it in one of his letters, tbe plaintiff 
turned into bis ear, whish he says was on bis 
own side of the road. 

On tbe eases as presented by tbe parties 
there ie, therefore, a direst eonflist of evidenee 
ae to (l) whiah of the oars was leading, (2) 
tbe position in tbe road of the defendant’s 
•ar, (3) whether the plaintiff turned into the 
defendant’s oar. 

The Subordinate Judge has found that the 
asoident was due to the negligenae of the 
defendant. Hie findings as to the relative 
positions of the two oars are not olear, but 
he does not assept the allegations of the 
defendant and his witnesses as to tbe defend¬ 
ant’s oar having passed the other and being 
800 or 300 feet ahead. He has found that 
the asoident happened to the south of the 
sentreof the road, whiah means that the 
ftffttiwt’e tar was not in its proper trask 
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at the time of the oollisioD. This finding also 
impliedly negatives tbe defendant’s sase that 
the plaintiff turned into him. In effest the 
Subordinate Judge has accepted tbe evidenee 
of tbe plaintiff and rejected that of the 
defendant &Dd of hie witnesses. 

Tbs plaintiff's account of the incident is 
contained in a very few lines of his evidence. 
He eaid “When the two motors approached 
me, the first oar paesed me quite safely and 
tbe second sar, evidently with the objeet of 
passing the first sar,swerved out of ite way, 
and caught me just as I had got past tbe 
6ret oar . . . . As I passed the first 
ear tbe rear oar aame aoross tbe road 
evidently with the intention of passing 
tbe first sar. Bat when the rear oar 
strutk me, some portion of the rear oar 
•aught my right thigh, some other portion 
of the oar oanght my right leg below the 
knee. This knocked me on to tbe side of 
the oar wbioh went past.” 

1 do not propose to examine in detail 
the evidence of the defendant and of bis 
witness, GibsoD, as to their positions at 
the-time of the asoident. The Subordinate 
Judge has not assepted it and I am not 
prepared to say that he ought to have 
done so, They both, however, say that 
when Gibson passed tbe eoene of tbe 
aooident be was going very slowly; he 
himself says be "was simply trawling 
along, ” while the defendant says, Gibson's 
speed was 4 cr 5 miles an hour, Gibson 
further says that he did not see how the 
aooideDt happened. I find it quite impossible 
to rroinoile these statements with the sate 
that tbe defendant bad passed Gibson some 
way further bask and that the sars wire 
prosesdiDg at a diatanse of 200 or 300 
feet apart, at a normal speed, hoth on 
their right side of the road when the 
collision oeenrred. Were those the fasts 
Mr. Gibson must have seen, if not the 
aosident, at least the plaintiff lying in the 
road where he had fallen. Nor is his 
slowing down to 4 or 5 miles an honr in 
those sironmitanses explained. On the 
other hand, the redneed speed wonld be 
explained if it was for the purpose of 
allowing the other sar to pass. If this is the 
explanation, then it follows that the eollieion 
took plaos either as the defendant's sar had 
jnst passed the other, or as it was passing, or, 

as it wae on the point of passing. Tbe plaintiff 
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says he had passed the H;st car when the 
otter oar swerved and the ocliisiou took 
plaie. Which of the other two alterna 
tivee represents the faota is not, in my 
opinion, very important. It is olear both 
on the evidenae and on the findings of 
the Subordinate Judge that the second car 
was very near, and so near, in my view 
of the evidenoe, that the defendant in try- 
log to pass the first oar without satisfying 
himself that the read was olear and that 
he oouli get by, vas goilty cf negligeneo 
which resolced in the aollision. 

The Sobordidate Judge has oome to 
his oonclusion prinaipally on the evidenoe 
of the witnesses other than Mr. Hall, 
whose statements, he says, he has not mnoh 
referred to, for, he has boon aosased of 
having instigated the plaintiff in bringing 
the suit, He does not say that he has 
aoy reason ’or cot believing Mr. H ill, and 
thongh his disregard of that gentleman’s 
evidenoe emphasisoc his eonviotien of the 
troth of the plaintiff's evidenoe, I think 
he has 6rred on the side of exae-sivt cau¬ 
tion in not taking moro into aoocunt what 
Mr. Hall said about the oaaurrer.ae. Mr, 
Hall appears at the time to have cx ore sed 
an opinion adverse to the defendant, but 
that is not unnatural if his evidenoe is 
true. Beyond that there is nothing in 
the evidenoe to justify the aooosatioo to 
whish the Subordinate Judge refers, even 
if that is a justifioatioD. Mr. Hall, besides 
the partior, was the only person whe saw 
the accident. It was a moonlight night 
and be was at a short distanae away. 
Irrespective of the estimates of the distance 
given by witnesses, this is proved by the 
faot that after tho aollision the defendant 
pulled up about 20 feet off from whore 
it oeourred, spoke a fow words to his 
wife and ran back (o where the plaintiff 
was lying and found Mr. Hall already there 
attending to the plaintiff. Mr. Hall’s state¬ 
ment as to tho aollision is that the oars 
paEsed him ; then be says:—"immediately 
after tho seoond oar parsed me it swerved 
to its right evidently with the intention of 
overtaking and passing tho first car 
. . . . plaintiff was approaching . , 

. . . . when he was about in a 

line with the first aar the second oar evi¬ 
dently sesing that tho road was not clear 
pltomptod to get behind tho first car again 


tut as he w*e so near the first car that 
at tho time of swerving to the right he 
ooold not get back to his loft side of the 
road and did not give Mr. Young room 
to pass.” This is an intelligible account of 
the noanrrence corroborating the plaintiff 
and I see do reason for not aooepting it. 
This aoaount is also corroborated by the 
defendant’s etatemeot of damage done to bis 
oar. Tho Subordinate Judge has not accept* 
ed the statements of the defendant and 
of Mr. Gibson as to the defendant’s aar 
having gono ahead before reaching the 
plaos whore Mr, Hall was standing. Not 
or]/ is this finding supported b 7 the evidenoe 
of Mr. Hail but the evidence generally 
supports the argument advanoad on behalf 
of tho respondent that it was on aajouot 
of Mr. Hall boing on th9 road that the 
defendant did not overtake and pass Mr. 
Gibson earlier, bat waited till the ears 
were olear of Mr. Hall. 

A great deal has boon made on behalf of 
the appellant of the position in the road in 
which the plaintiff was found to bo lying 
after the oollision. It has been argnei 
that as he lay practically on the centre line 
of tho road the defendant's oar mast have 
been on its proper sido or it would have ron 
over him. I find it impossible to draw 
any inference from this. The colliding 
vehioles ware approaching each other at a 
speed aggregating botween 30 and 40 
miles au hour, the plaintiff must have been 
thrown violently from his machine, oontaot 
with the car projected him in another 
direction How is it possible to say after 
he bad been thus thrown about that the 
plaos where he came to rest gives any 
prosise indication of bis position before he 
was subjected to these forces P 

Though it has not been contended on 
appeal, and the point has vary properly 
been abandoned, that the plaintiff was under 
the influence of alcoholic stimulant on tbs 
ooaasion in question, I wish to say a word 
with regard to the matter. The Subordinate 
Judge has found that the suggestion is 
without any basis. Not only do I agree 
with tbia finding but the euggestion ought 
nevsr to have been put forward. It is ' n 
evidenoe that the very day after the 
aciidont the defendant made enquiries at 
Messrs, Kellner and Oo.’e refreshment-room 

at Ajansol, yot hs slid nithiog io his life**, 
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of the 19th Jane about the plaintiff boir.g the 
worse for liquor. On the oocasion of the acci¬ 
dent a Dr. Tomb was pre-ent and attended to 
the plaintiff, but be was not called to support 
this suggestion. Yet the charge was 
made in the written statement 61ed on 
the 1st Oitober 1917 and persisted id when 
the plaintiff was cross-examined, though 
the defendant and hie advisers mast have 
known that there was not a word of truth 
in it. Sash sharges, irresponsibly made, 
may do inoalsulable barm, and they ehonld 
be finally laid to rest. 

Od the question of damages, I sanonly 
6ay that I think that, soDsidering the 
plaintiff’s injuries, the pain and suffering, 
whish he underwent, at one time hie life 
was eaid to be in daDger, his slaim is 
extremely moderate, and that I know of no 
reason for redusing them even by the 
smallest soin of the realm. 

I agree that this appeal should be dis¬ 
missed with oosts. 

H. H. 

Appeal diimisiei. 


ALLAHABAD HIGH COURT. 

Exicdiion Fikst Appeal No. 325 op 1S20. 

March lb, 1922. 

Preient Mr, Jastio9 Walsh and 
' Mr. Jnstioe Ryves. 

Husanmnt MUHAMMADI BEGUM 

AMD ANOTHER—JUDGMENT DiBTOBS 

—Orjsctoks—Appellants 
venui 

Mwammat UMDA BEGUM and after her 
death Muiammat AF3AR JAHAN BEGUM 

' AMD OTHERS—DeCSSE-HoLDSKN— 

■ Respondents. 

Execution application—Notice to judgment-debtor 
—Failure to appear—Decision, ox purto— Objection, 
that application teas time-barre l, whether maintain¬ 
able. 

Whore notice of an aopliention for execution is 
issued to tbe judgment dobtor to appear on a given 
date to decido whether or not the application was 
barrod by timo and ho fails to appoar and tho point 
is decided against' him, his failure to opposo tho 
application preoludes him afterwards in n iaiug that 
objection, not on the ground of fes judicata bnt upon 
tho ground of a decision in tho very litigation upon 
the same application, 
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Exsoution first appeal from a decree of the 
Subordinate Judge, Bijoor at Moradabad, 
dated the 13th Sep'ember 1920. 

Dr. S. M. Sulaiman and Mr. 5. Abu Alt, 
for the Appellants. 

Dr. S. N, Sen and Mr. A.uihta Nath, for 
the Respondents, 

JUDGMENT.—This is an appeal in exe- 
eution proceedings. A decree was obtained 
as long ago as the 15th of September 
1913 by the respondent, Musammat Umda 
Bsgum (the widow of a Muhammadan 
gentleman), against her eo widow, step-son 
and itep daughter. Various applications 
were made until we oome down to the 
preeent application which was filed on the 
let of August 1919. The office reported 
that this application was time-barred. 
Thereupon the Court issued notice to the 
parties to appear on a given dale to deside 
whether or not the application was barred 
by limitation. On the date fixed no one 
appeared on behalf of the judgment-debtors 
and the Court held that the application was 
within time. This was on the 12th of 
January 1920. Thereupon attaehment 
issued, and on the i'th of April 1920 the 
judgment debtors took objection to the 
attachment on the ground, among others 
that the application for execution wafc 
time-barred. The Court below held, on the 
evidence, that the notice to the jndgment- 
debtors to appear on the 12th of January 
1920, had been duly served on them, and 
held that as they had not objected, the 
order of the Court concluded the matter 
and it was no longer open to the judgment! 
debtors to sontest this decision except bv 

way of appeal. This is the point raised in 

appeal before as. We find on the evident 
that the judgment-debtors had notisa tn 
appear on the 12th January 1920 and th * 
they knew that the issue then to be de.M 

tu? 7‘ waB ,h °-£8: 

tion. That being so we think that their 
failure to oppose the> application then p r ? 
sladee them afterwards. It is not a quesHop 
m our opinion, of ret judicata at all u * 
a deaieion is the very li,i M ,"• 
,a»,e appl„at,on. Ip our op,'sips th . 0 " 
fails and is dismissed with oosts in.i3r 
in this Court fees on the higher scale ^^ 

Afreal diimitted. 


J. p, 
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CALCUTTA HIGH COURT. 

Appeal from Original Dechii 
No. 71 of 1919. 

March 24,1920. 

Tretent :—Mr. Justice Richardson 
and Justice Sir Syed Shamsul 
Huda, Kt. 

JOGENDRA NATHCHAKRABARTY 
—Defendant No. 1— Appellant 
vnsus 

D1NKAR RAM KRISHNA CHETTEL 
Plaintiff, and NAGENDRA NATH 
OHAKRAB ARTY— Defendant 
No 2— Respondents. 

Limitation Act (IS of 1908J, Sch. I t Art*. 6P, 60— 
Suit to recover money kept with Jefendant~Dema>ui % 
what is—Request lor money on account , whether 
constitutes demand • 

The plaintiff from time to time entrusted money 
with the defendants who were to hold the same for 
safe custody, and by way of deposit they were at 
liberty, if they thought it safe and on their own 
responsibility and risk, to lend the money to others 
and, in case they did so, they were to pay a certain 
sum to the plaintiff as interest on the money go 
lont Tho money was payable on demand. The 
plaintiff on several occasions wrote letters to the 
defendants for payment and finally addressed a 
letter through his Solicitor demanding the entire 
amount in deposit with the defendants. In a suit 
by the plaintiff brought within three years from the 
date of the Solicitor’s letter for the recovery of the 
money duo from the defendants: 

Held, i l) that the suit was governed not by 
Article 69 but by Article tO of Schedule I to the 
Limitation Act and was not barred by limitation; 
[p 164, col. 2.] 

(2. that the relation between the plaintiff and the 
defendants was not that of a l(*tader and a borrower, 
that the defendants did not take the money for their 
own benefit and did not agree to pay interest on it 
themselves; [p 764, col. 2.J 

(3) that before the Solicitor’s letter there were no 
demands properly so-called but only requests for 
money on account and limitation, therefore, did not 
run from those dates. ‘_p. 764, col 2 tJ 

Article *0 of the First Schedule to the Limitation 
Act is not limited in its application to claims against 
bankers only. [p. 764, cob 2.] 

Appeal against a deeree of the Additional 
Subordinate Judge, Howrah in Hooghly, 
dated the 23th of November 1918. 

Babue Ram Ohunder Ma umdar , Nagendra 
Nath Qhose and Suir Kumar Qhoial, for the 
Appellant. 

Babue Dwarka Nath Ohukeibuttg and 
Karunamo p Qhoie, for the Respondents. 

JUDGMENT.—Thie appeal arises out of 
» suit brought by the plaintiff against the 


defendants Nos. I and 2 to reaover a anm 
of Rs. 19,^18-7-0 according to the assonnt 
given in the schedule annexed to the pl.int, 
The defendants are brothers living in joint- 
mess, the defendant No. i being the eldest 
member of the joint family. The plaintiff’s 
ease is this : In the year 1896, he .ame 
to a plaoe sailed Foleswar where the 
defendants were oarrying on business. 
The plaintiff gradually during his stay it 
Faleswar beeame very friendly with the 
defendants and mutual ooDfidense scon grew 
op. From time to time, from the year 
1899, he entrusted money with the defend' 
ants and np to the year 1903, the total 
amount entrusted to them citne np to 
R’. 6,700. The terms agreed upon between 
the parties are Baid to have been these: 
The defendants were to keep the money 
entrusted to them for safe oastody ; they 
were at liberty to employ the same in 
their money-lending business upon their 
own responsibility; the money so employed 
was to sarry interest at Rs. 1 4 0 per sent, 
per mensem and the rest of the money 
was to remain with the defendants as 
deposit and would aarry no interest; interest 
was to be oalonlated with quarterly rests;' 
and the money was payable on demand. 
The plaintiff says that from time to time 
he received about Rs. 1,40G from tbs 
defendants, that subsequently the rate of 
interest was modi6ed and rednsed to 12 
annas per sent, per mensem and that, 
aasording to the agreement between tbs 
parties, the total amount due to the plaint¬ 
iff now is the sum slaimed in the plaint. 
The defendants deny everything exsept 
the fast that in lb96 the plaintiff and 
the defendant No. 1 same to know eash 
other. The plaintiff has filed a number 
of letters purporting to have been written 
by the defendant No. I and also aieonnts 
submitted to him by that defendant from 
time to time. If these letters are genuine, 
they fully make out the ease of the plaintiff 
and show that the defeme is a dishonour¬ 
able one. The assount, Exhibit 4 (a), end 
other aisounte show that interest 
sompoond interest were salsulated at 
the rate slaimed in the plaint. That 
compound interest was agreed upon, also 
appears from thd letter. Exhibit 4, m 
which Jogendra, the defendant No. 1, W®- 
"it becomes quite hard and impossible IQ 
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realizi- aompouod interait of the money 
from them” that is, the debtors. The 
fast that interest was payable on money 
l&Dt to others aod not on money that 
remained in deposit with the defendants 
is also proved by the anoante which 
show that the defendants divided the 
accounts under two heads—one was aalled 
the deposit account and the other the 
account of the money lending transaction, and 
that while interest was salenlated on money 
leDt bat do interest was oalanlated on money 
that remained in deposit. These letters 
aod aaoouots exhibited in the ease, if 
genuine, prove the plaintiff’s ease to the 
hilt. The ooly qaestion of fact that we 
have to aoosider is, whether these letters 
and aesonnt9 are gennine or Dot The 
plaintiff had eonaiderable diffiialty in prov¬ 
ing his ane as he is a straogsr to the 
pla«8 where the transaction took plaie, 
being a resident of the Feudatory State 
of MaurbhaDj. The defendants are men 
of some ioflienoe in the losality. The 
plaintiff folly satisfied the learned Sib- 
Ordinate Judge by the evidenae of some 
of his witnesses that these letters were 
written either by or on behalf of the 

defendants. The letters purport to be 
signed by Jogendra, the defendant No. 1, 
but it appears that only Exhibit 2 bears 
his genuine signature. It is proved, though 
denied by the defendants themselves, that 
the accounts and the body of the letters 
were mostly written by Jotindra, the son 

of the 'defendant No. 2, and that the 

signatures, though they purport to be of 
the defendant No. 1, are really in the 

handwriting of the defendant No. 2. Only 
is regards Exhibit 2, it has been shown 
fbat the signature is of the defendant No. 1, 
It seems to us, even if the other letters 
were signed not by Jogendra but by his 
brother, that they were signed on behalf 
of Jogendra, the defendant No. 1 and at 
his instance, The learned Subordinate 
Judge has disbelieved the defense and the 
evidenae cf the defendant], aod we see no 
reaecn (o differ from his view. There 
Besots to ba no reason why the story told 
By the plaintiff from the witDess box 
should not be believed in its entirety, It 
is difficult to imagine that the plaintiff, 
who is o strarger to the plate, should 
have souiciUd a fslee ease and forged a 
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serial of letters aod aaaonnts to support 
it. The defendants say that they are at 
enmity with a man named Anukal and 
that it was at hie instance that the 
plaintiff instituted this false suit against 
them, although his real debtor was the 
said Aoukul and Dot the defendants. The 
plaintiff swears that he reaeived the letters 
from time to time and that he replied to 
them, Seme of these letters themselves 
show that they were written in reply to 
plaintiff’* own letters. There seems to be 
very little room for doubt that the 
plaintiff raaeived these letters and that 
they were written, if not by the defendant 
No. 1, at least, at his instan»e. Even 
the letter, Exhibit 2, whiah as the learned 
Subordinate Judce has foaod b9ars the 
signature of the defendant No. 1, shows that 
the defendants had aorrespondenae with 
the plaintiff. In that letter, Jogendra 
aaknowledgas the reaaipt of a letter from 
the plaintiff and he says that be was 
trying his best to assure money but eould 
not say how far he would suasesd. That 
letter alone is suffiaient to show that 
Jogendia's allegation that he had bad no 
dealings with the plaintiff at all, is false. 
In our opinion, the letters are genuine, 
and so aho the atioants that have bBen 
filed by the plaintiff. 

It has, however, been contended that 
the learned Subordinate Judge has not 
believed the plaintiff in so far as the case 
agaiost the defendant No. 2 is concerned, 
and that we should not believe him 
altogether. This is not quite correst. 
The learned Subordinate Judge has refused 
to pass a decree against the defendant 
No. 2 on grounds which do not appear to 
us to be quite sound, He says; "An 
attempt is made to charge him (that is, 
the defendant No. 2) with liability on 
the allegation that the brothers were joint in 
mess and property and that they had joint 
money-lending business and a joint karbar 
in paddy. It is true that the brother* 
are joint in mess and that the anoestral 
property is joint. There is nothing to show 
that they had a joint money-lending business 
or that the defendant No. 2 had any interest 
in the paddy business." The slaitn of the 
plaintiff was not dependent on the brother! 
carrying on any joint business, His ease wet 
that bis dealings were with both the brother*. 
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and, cn that ha6ip, he claimed a decree 
against both of them. It ip, however, cot 
necessary to go into the matter farther as 
there is no arose appeal against that part of 
the deoree of the Subordinate Jadge which 
exonerates the defendant No. 2 from liability. 
The Ending of the Subordinate Judge dees 
not affect the substantial truth of story told 
by the plaintiff. 

It has next been argued that the plaintiff 
is cot entitled to any interest after the year 
1910. It is urged that the stipulation for 
the payment of interest was only with 
reference to the sums that were lent out to 
others, and that there is nothing to ehow that 
after the year 1910, any money was so lent. 
This sontention, in our opinion, is not sound. 
The assount of 1910 shows that there was co 
money left in deposit with the defendants 
and that tbe whole money bad been lent out to 
others. If at any time after 1910 any money 
same bask into the hands of tbe defeDdante, 
that was a matter wbish was specially within 
their knowledge and the onus to prove that 
fast was rn tbe defendants under section 
1(6 of tbe Evidetie Act and they have 
failed to dissharge that onus. It was next 
urged that the plaintiff’s suit was barred by 
limitation under Artiole 60 of the Limits* 
tion Aat. The learned Vakil for tbe appel¬ 
lant bae contended that several demands 
were made by the plaintiff and that if time 
is calculated from tbe dates of any of these 
demands, tbe suit not having been instituted 
within three years of aDy of these dates 
must be held to be barred. If any demand 
was made, it most have been made by letters 
witten by tbe plaintiff to the defendants. The 
defendants deny that they received any letters. 
That denial is, co doubt, false. They have 
not produced tbe letters and tbe inference is 
{hat if they had been produced they would 
have gone against them, Tbe plaintiff dees 
not admit that he made any demand such as is 
contemplated in Article 6U of the Limitation 
Act except cne mado on the i.Oth January 
1916 when his Solicitor wrote a lotter to tbe 
defendants demanding from them a sum of 
Re. 18,81:0 which was said to be dee op to the 
ecd of December 1 fc 15. Calculated from the 
date of tbe letters tbe suit is in time. Plaint¬ 
iff, no doubt, speaks of other demacds but it 
appears that those were cot demands properly 
Bo oalled but only requests fer money on 
locount. It nowhere appears thut before the 
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Solicitor's letter the plaintiff bad demanded the 
whole of the money that was due to him. In 
that view, of the case if Artiole 60 applies, 
tbe claim is not barred by limitation. It 
has, however, been argue i that Arti¬ 
ole 60 has no application to this case, 
that the money paid to the defendants wai 
cot at all a deposit ecd that the case h 
gov6iDed by Artiole 59 of tbe Limitation 
Aot. That Article refers to money lent under 
an 8gr6emnet that it shall be payable on 
demand. It is argued that this was really 
moD6y lent to the defendants. We do not 
take that view. The relations between the 
plaintiff and the defendants was not that cf a 
lender and a borrower. Tbe defendants did 
not take the money for their own benefit 
and did not agree to pay interest on it them¬ 
selves. The nature of the arrangement 
already eet out wae this: Tbe defendants 
Nee. I acd 2 were to hold the money for 
safe custody; acd by way cf deposit they were 
at liberty, if they thought it safe and on 
their own responsibility and riek, to lend the 
money to others ecd that, in case they did so, 
they were to pay a certain eom to the plaint¬ 
iff a9 interest on tbe motey so lent 
presumably after realizing such interest from 
the debtors. It has, boweyer, been urged 
that Artiele 60 only applies to cases where 
money is deposited with Bankers and reliance 
is placed cn the decision of this Ocart in the 
caee of Iskur Chundtr Bh'.duri v. Jibuti 
Rumcri tibi (1). That was a caee of 
money deposited with a firm cf Bankers 
and Article tO was held to apply. That caee 
is not an authority for the proposition that 
that Article is limited in its application to 
claims against Bunkers only. This view is 
supported by the decision of the Madras 
High Court in the case of Subramanian 
Cheltiar v. Kadireian Ohaltior (2), where 
it wae held that nnder Artiele 60 of the 
Limitation Act money left in the hands of a 
trader who ie cot a Banker will be a deposit 
in ciroum6tanees eoeh as would make it 
money of a customer where Jbe depoeitee is a 
Backer BDd that the word deposit” in that 
Article ie used in a noD-legal seDee. Id oor 
opicioD, tbereforo, it is Dot Article 59 hot 
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Artiole 60 that applies to the present ease 
and thB plaintiff’s enit is not birred b/ 
limitation. 

Aa regards the queatioo of interest, the 
learned Subordinate Judge has held that 
there are no grounds for interfering with the 
‘agreement b3tween the parties ; and in that 
view we agree. Although in the beginning 
the interest was rather high, it afterwards 
same to be rsduied to 12 annas per sent. P9P 
month and that sanoot be said to be a high 
rate of interest. It is not a ease where the 
defendants were nnder any nesessity to take 
the money from the plaintiff. There is no 
ease of any undue inflaense. Very likely the 
defendants found it profitable to invest 
the plaintiff’s money. That being so, they 
are bound by the sontrast whisb they entered 
into with the plaintiff. 

We assordingly affirm the decision of the 
learned Subordinate Judge and dismiss the 
appeal with eoets, 

Richardson, J.— I agree. 
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tho sale-deed it was specified)* 0 sAlidi that the 
vendeo was to redeem the mortgage and a specihc 
sum was left in deposit with him for the purpose. 
This sum was to include tho principal and interest 
as well as any amount spent by the mortgagee 
and interest thereon, and the vendee undertook to 
be responsible for any sum in excess of the sum 
left in his hands Plaintiff sued to redeem the 
mortgage on payment of principal and interest: 

Held, (l) that the covenant in the mort¬ 
gage-deed coupled with tho subsequent conduct of 
tho mortgagors left no doubt that tho re-construc- 
tion of the house took place with the assent of 
mortgagors! [p. 757, col, 1.] 

(2/ that, therefore, tho plaintiff could not redeem 
the house without paying to tho mortgagee the 
c.nstof re.ninstructiou of the house, [p. 758, col. 1-J 


Seeoni appeal from a decree of the 
Additional District Judge, Gnjranwala at 
Sialkot, dated the 10th February 1917, 
varying that of the Subordinate Judge, Firat 
Class, Gajrauwala, dated the 26th June 

19*6. 

Dr. Nani Lai, for the Appellant. 

Dr. 0. 0, Narang, for the Respondents. 
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LAHORE HIGH COURT. 

Sigond Oivu, Appeal, No. 744 of 1917, 
Oitober 21,1921, 

Pretent: —Mr. Justice Broadway and 
Mr. Jnatiie Abdal Qidir. 

KIRPA RAM— Vsndh— Plaintiff— 
Appilijit 

venue 

JOWANDA MAL—Dbfindant—Mortgage! 

and GHASITA SINGH and others— 

DiFENDANTS—MORTGAGORS —RiePONDE»T8. 

Mortgage—lledemptivn—Improvement*—Liability of 
inortgagor, 

A mortgaga.decd provided for tho payment of 
costs with intorest of re-building the mortgaged 
house in case the moitgageo chose to re-build it. 
Shortly after tho execution of tho mortgage, tho 
mortgagors vacated the mortgaged house at the 
request of the mortgagoo, as the latter wanted to 
pull it down and re-build it The mortgagee then 
pulled down tho house and constructed a double. 
^ n . ed * Q »t» stead. Subsequently, tho 

mortgagors sold the houso to tho plaintiff, aad« 


JUDGMENT.-Gbasita SiDgh and Kata, 
on the 8th Oatober 1905, mortgaged a half 
share of a honse belonging to them to Devt 
Ditta Mai, for Rs. 900. Ra. 700 of this was 
to earry interest at Re. 0 10-0 per tent, per 
mensem,7 i per sent, per annum and in¬ 
terest on the remaining Rs. 200 was to be eel 
off against the rent of the honse mortgaged. 
The mortgage-dood eontainoi the following 
•lause ;— 

“Rharch ihikist rekht tea lipaihamare Zim¬ 
ina hat , Agar murtahin hhareh karega to 
ihamil ur irehn, mat i ud ba sharah bold 
detenge. Agar murtahin noo tamir karega 
to ham ear i lagat, mai tui be tharah bah bar 
waqt faqqul rehn detenge," 

Subsequent to the mortgage, the mortgagee 
pulled down the building after evieting the 
mortgagors therefrom, and oonetraeted e 
doable-storied building in its stead. This wai 
done under the impression that the mortgage* 
deed oontained a provision authorising the 
re-building of the house. 

Ou the 4th November 1913 the mortgagors 
sold the honse, a9 it then stood, t, e , stood 
re-built, to Kirpa Ram, for Rs. 2/ 0), In 
this sale deed it wa9 spesifioally stated that 
the vendee was to redeem the mortgage in 
favour of Devi Ditta Mai, and a sum of 
Ra. 1,700 waa left in deposit with the vendee 
for the purpose, This aum waa to inoladf* 
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the principal and interest as well as any 
amount spent by the mortgagee and interest 
thereoD, and the vendee undertook to be 
responsible for any sum in ezsess of the 
Hs. 1,700. 

On the 23rd Oetobsr 1915, Kirpa Ram, 
vendee, brought a suit for redemption claim- 
ing to be entitled to redeem the mortgage 
on payment of Rs. 1,372 8-0 and asking for 
the issue of a perpetual injunstion to the 
effest that the defendant mortgagee should 
remove his materials from the site of the 
house, on the ground that the mortgagee 
was net sompetent to build the boose in the 
way he had built it. The original mortgagee 
was then dead, and his sen contested the suit 
•laiming to be entitled to be reimbursed all 
sums expended by the mortgagee in eon- 
neolicn with the re building of the house as 
well as tto principal and interest tberecr, 
and claimed a sum of Rs. 7,027 8 0 in all 
before be mold be made to surrender poeees 
sion. The Trial Court granted the plaintiff 
a desree for possession by redemption con¬ 
ditional od bis paying a tom of Rs 5.CC0 to 
the defendant-mortgagee within six months 
from the date of the decree. The claim for 
perpetual injunction was dismissed. The 
sura of Rs. 5,0C0 was made up as under:— 

Rs. 

Principal mortgage money ... 900 

Interest on Rs, 700 at Re. C-.0 0 per 
sent, per mensem to date of institu¬ 
tion of suit ... 470 

Cost of re building the house ... 2,500 

Interest at Re. 0 10 0per cent.per men¬ 
sem, after a deduction of Rs. 370, 
being the increased rental value of 
the re built bouee, fer a period of 
eigth years ... 1,130 


Rs. 5,CC0 

Against this decree both parties preferred 
appeals to the District Judge, the plaintiff 
claiming to have the amount reduced and 
the defendant claiming to be entitled to a 
larger sum. The District Judge came tc the 
conelaeion that although under the mortgage- 
deed no power of re construction bad been 
conferred, such a power had actually been 
recognised. He also held that the principles 
(Duneiated io eestioD 72 of the Transfer of 
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Property Act could not b9 invoked by the 
defendant mortgagee in the circumstances 
of the case. He held further that the con¬ 
duct of the mortgagors dearly showed that 
the improvements which had been made had 
been so made with the assent cf the mort¬ 
gagers. This conduct may briefly be sum¬ 
marised as their vacating the premises at the 
request of the mortgagee in order to enable 
the mortgagee to demolish the existing 
building and re build the present one, and 
further their failure to raise any objection or 
take any action to the conduit of the mort¬ 
gagee in demolishing and re-building and 
finally the sale by them of the re built bouse 
to the plaintiff five years after the house bed 
been built and the absence in the deed of sale 
of any eeserticn that the house bed been 
re built without rarolicn or against their 
wishes or bad in any way been unautbor'zsd, 
He then examined the question as to the 
actual amount expended by the mortgagee 
and came to the conclusion that the figure 
fixed on by the Trial Court, v'e. Rs. 2,500 wee 
•erreet. He further considered that the 
deduction of Rs. 370, cn account of an 
inoreared rental value resulting from the 
improvements was not warranted. The 
decree of the Trial Court was, therefore, 
modified by the addition of this Rs. 370 to 
the sum of Rs. 5,000 fixed by the First 
Court. 

Against this appellate decree Kirpa Ram 
has come op to this Court in second appeal 
challenging the finding of tfce District Judge; 
and the defendant-mortgagee bee filed croes- 
objects d?, under Order XLf, rule 22, 
through Dr. G. C. Naracg, in which it is 
urged that interest should have been 
allowed to date of redemption and not to 
date of euit, and further that the cost d 
re building bad been wrongly fixed by the 
First Court. 

Dr. Nand Lai contended that the learned 
District Judge erred in holding that the 
demolition and re building bad been carried 
out with the assent cf the mortgagors. 
He has dwelt at some length on sections 
63 and 72 cf the Transfer of Property Ait, 
but we do not consider it necessary to 
discuss all his arguments, as, in our opinion, 
the construction to be placed on the moil* 
gage-deed is that placed on it by tbs 
learned District Judge. It seems to m 
that the parties to the mortgage-deia 
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clearly contemplated tbe possibility of tba 
premises being demolished aod re-built and 
that beoause of that a stipulation was 
entered in tbe deed itself to the effect that 
in the event of tbe mortgagee creating 
any new building the aost thereof, to¬ 
gether with interest at the stipulated rate, 
would be payable at the time of redemp¬ 
tion, This covenant aonpled with the 
fast that the mortgagors vaaated the pre¬ 
mises, soon after the mortgage deed was 
exeauted, at the instause of the mortgagee, 
in order that be might demolish the exist¬ 
ing building and build a new one on the 
site without any protest on their behalf, 
renders it impossible to doubt that tbe 
premises were re-built with tbe assent of 
the mortgagors. This view is further forti¬ 
fied by the provision in the deed of sale 
in favour of Kirpa Ram by tbe mortgagors 
m which the mortgagers vary sarafully 
provided for the payment of any slaims by 
the mortgagee for improvements made by 
him, and the fixing of a definite sum, 
namely, Rs. 1,70 J for whish alone the 
mortgagors were held liable. We, there¬ 
fore, agree with the learned Oistriot Judge 
in holding that the improvements were made 
with the assent of the mortgagors. 

In this view of the case it is unnecessary 
dissnss Sathu Piraji v. Umtdnal 
Gaiumn* (1; and Nar^ana v. Ohengahmma 
(2), sited by Mr. Nand LJ. Wa would 
note that Aruwchella Ohetti v. 8ithayi Amm l 
( 0, referred to by Mr. Nand Lai, was dis 
lented from by the Allahabad High 
Court io Rahumatullah Bej v.Yutaof Ali (i), 
and, in our opinion, the Madras authority 
goes too far. Ws would also refer to 
Mspard v. Jone, (5), in whi.h it was held 
that a mortgagee is anti.led to bs re paid 
his expenditure so far as it has increased 
the value of the property mortgaged and 
in sush ease it is immaterial whether the 

2fT r ai, had nQti ‘ 0 0f the «P«Mnre, 

notise to the mortgagor being only material 
when the expenditure is unreasonable, for 
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the purpose of showitg that he aiquiesied 
in it. In tbe present saee it is elear that 
tbe mortgagors had notise of what the 
mortgagee was doing, and that he was 
pnrportirg to aot under bis mortgage-deed: 
and as we have held above, tbe mortgagors 
clearly acquiesced in tbe conduct of the 
mortgagee. 

Turning now io the amount to which tbe 
mortgagee is entitled, it has been urged 
that it is necessary for the mortgagee to 
prove the amount of his expenditure and 
we certainly agree with this contention. 
The evidence on the record, we are told, 
consists of two estimates, one prepared on 
behalf of Kirpa Ram and the other cn 
behalf of Jowanda Mai. Tbe former esti¬ 
mates tbe oost at R®. 1,100 and tbe latter 
estimates it at Rs. 3,500. The Courts be¬ 
low cote that these estimates are clearly 
biassed. Tbe Trial Court inspected the 
premises itself and same to the conclncion 
that, after allowing a sum of Rs. kOO for 
the materials of the old building, the cost 
of re building, the house can very fairly be 
fixed at Rs. 2,500. The learned Dis¬ 
trict Judge has ooneideied this to he the 
correct estimate audit appears to ua that 
this is a finding on a question of fact, that 
we, sitting in second appeal, are unable to 
interfere. At tbe same time we would note 
that this sum appears to ue, in the sir- 
■nmstanece, to be as nearly as may be, tbe 
cost incurred by the mortgagee, ard we 
bold assordingly. 

The tew building is said to have been 
made eonce eight yeare prior to suit and 
inasmnch as tbe increased value of tbe 
premises would inoreaee its rental value as 
well we consider that the learned District 
Judge was wrong in not dedusting at least 
Rs. 370 on that acsonnt as had been done 
by the Trial Court. 

Turning now to the erosa-objestions there 
is some force in Dr. Narang’e eontention 
that the interest should be allowed up to 
the date of redemption. At the earns time 
it seems to ns that while on the one hand 
the mortgages can claim interest on the 
principal amount decreed from the date 
of enit up to date of redemption, Kirpa 
Ram would be entitled to be given tha 
benefit of an enhanced rental owing to 
the improved eondition of the mortgaged 
premises, and after a lawful loneideratiop 
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it S6ems to us that the most equitable 
method of dealing with the ease is the one 
adopted by the Courts bslow, namely, the 
fixing of a lump sum to be paid on re¬ 
demption. 

We accordingly accept this appeal and 
give the plaintiffs a decree for redemption 
conditional on bis paying a sum of Rs. 5,000 
within six months of this date. The arose- 
objections are dismissed. and parties will 
bear their own oosta in this Court, 
z. x. 

Ajpeol accepted, 


CALCUTTA HIGH COURT. 

Appeal prom Obiginal Order No. 2C6 

op 1920. 

July 29, 1921. 

T re lent : — Justiae Sir Aantoah Mcokerjee, 
Kt., and Mr. Jcsliee Panton. 
BARANA8HI KOER— Jddgment-Debtor 

—Appellast 
ter tut 

BHABADEB OHA1TERJEE— 
Respondent. 

Mortgage-decree—Personal decree - Date from which 
period ol limitation runs—Civil Procedure Code (Act 
V of 1903,), 8 , 43, 0. XX, r. 6 —Insolvency oj judg¬ 
ment-debtor—Application by decree-holder to have his 
name entered in list ol scheduled creditors—Bar of time, 
whether available after adjudication—Provincial 
Insolvency Act (III oj 1107 ), *• 24 

Whore a mortgage-decree directs that the avail¬ 
able proceeds of the sale to fce held thereunder bo 
paid in satisfaction of the decretal debt, but that 
if the amount duo is not satisfied by the sale of tho 
mortgaged properties, tho balance be realised from 
the other property and person of tho morigogor, 
the period of limitation applicable runs not from 
the date of tho eale of the mortgaged properties, 
but from the date of tho decree aa fixed by Order 
XX, rule 6, Civil Procedure Code. [p. 758, col 2.] 

A debt barred by tho Statute of Limitation is not 
provable in bankruptcy proceeding. But tho bar of 
time ceases to run tor to further run) after adjudica¬ 
tion—as the effect of tho bankruptcy is to vest tho 
property of tho bankrupt in the trusteo for the 
benefit of the creditors, and all personal remedies 
against tho bankrupt are also thereafter stayed, 
[p. 76 H, col. 1.] 

In bankruptcy a debt does not become barred by 
lapse of time if it was not so barred at tho com¬ 
mencement of the bankruptcy, [p 760, col. I.] 


[1M2 

Appeal against a decision of the District 
Judge, Hogbli, dated the 9th June 1920. ' 

Dr. Lworka Noth Milter, Babua Biraj 
Mohm Ma.umdar and Ehitith Ohvnder 
Ohuckerbutty, for the Appellant, 

Babua Mahsndra Nath Kip and Baran:ihij 
bm Mukh.er^ce, for the Respondent. 

JUDGMENT.—This is an appoal from 
an order made under eub-sestion 2 of 
eestion 24 of the Provincial Insolvency Ait 
of 1907. The events antecedent to the order 
may be briefly stated. 

On the 3rd Ostober 1907 the responded 
obtained a decree against tbe appellee) 
in a mortgage enit. Tbe deeree directed 
that tbe available proceeds of the eale to 
be held thereunder be paid in latisfaitioo 
of the decretal debt, but that if the 
amount due to ibe plaintiff was Dot latie* 
fied by tbe tale of mortgaged properties, 
tbe balanoe be realised from the other 
property and person of tbe defendant. 
Tbe decree bae been exeented and the 
hypothecated properties have been sold, lot 
a large tnm is still dee under tbe decree, 
In (he case of a decree of this character, 
the period of limitation applicable rod 
not from tbe date of the eale of the 
mortgaged property, but from the dateol 
tbe deeree as fixed by Order XX, rule 6, Civil 
Procedure Cede ; Khulna Loan Oo-, Limited 
v. Jnunendra Nath Eose (1). The same prin- 
eiple must be applied to test the applic¬ 
ability of section 48, Civil Procedure Cede, 
whieh provides that where an application 
to execute a decree (not being a decree 
granting an injunction) has been made, 
no order for the execution of tbe same 
decree eball he made open any freeb 
application precentcd efltr the expiration 
of twelve years from ibe date of the decree 
eoogbt to be executed. Consequently, in III 
present caer, tbe term of 12 years mnet 
be taken to rnn from tbe 3rd October 

1907. to 

It appears that od the 22cd June 1918 

tbe appellant made an application under 
eeetion 6 of the Provincial Insolvency Ad 
1107, to be adjudged an insolvent. Tbe ad¬ 
judication order was made under section 
16 (1) od tbe 4th April 1919, The 
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r e9D lt of this adjudication order was 
that under section 16 (2) the whole of 
the. property of the insolvent beosms vested 
in the Court and thereafter no sreditor to 
whom the insolvent was indebted in respect 
of any debt proveable under the Aat could, 
during the pendency of the ioeolvenay 
proceeding*, have any remedy against the 
property or person of tho insolvent in 
respest of the debt or commenoe any suit 
or other legal proceedings, except with 
the leave of the Court and on such lerma 
as the Court might impose. Under section 
16 (t), a similar consequence followed in 
respect of all each property as might be 
aoquired by or devolve on the insolvent 
after the date of the order of adjudication 
and before bis discharge. Under section 
16 (6), the adjudication order also related 
back and took effect from the date of the 
presentation of the petition on which it 
was made. On the 21st May 1920 the 
respondent as judgment-oreditor of the 
insolvent, applied under section 24 to have 
his name entered in the list of scheduled 
creditors, and the application was granted 
on the 9th June 1920. The validity of 
this order ia now questioned on the gronnd 
that on the 21et May 1920, when tho 
application under coition 24 was made, 
it had beoome impossible for the mortgagee 
decree-holder to apply for execution in 
the face of the provisions of section 43, 
Civil Procedure Code. In our opinion, there 
is no room for doubt that this contention 
has been rightly overruled by the Distrist 
Judge. 

It is well-settled that a debt barred by 
the Statute of Limitation is not provable 
in bankruptsy proceedings. This role was 
enunciated by Lord Eldonin Leiedney, Ex 
parte (2) and was re-affirmed by him in 
Roffey, Ex parte (3). But it is equally plain 
that the bar of time seases to run (or to 
further run) after adjudication—as the 
effeot of the bankraptsy is to vest the 
property of the bankrupt io the trustee 
for the benefit of the creditors, and all 
personal remedies against the bankrnpt are 
also thereafter stayed. This principle is 
dedntible from the provisions of the Pro- 


«?» MVes. 470, 38 E. R. 836, 149 R. R. 1 
(3) (1815) 19 Ye#, 4fljj 2 Rose 243, 84 E, fi. 59: 


vincial Insolvency Act, 1907, whiob 
make it impossible for a creditor to take 
pro«8eiiD(?8 in execution after the adjndita- 
tion order has been made and during the 
psndenoy of the insolvency proceedings. 
Tee rale has been recognised and applied 
io England in sasee of high authority. 
In Rost, Ez parte; Oelet, In re ( 4 ) this principle 
was enunciated by Vice-Chancellor Leach ; on 
appeal against his order, Lord Lyndhurst 
observed that the effect of the commission 
in bankruptcy clearly is to vest the prop* 
erty in the assignee for the benefit of 
the creditors ; they are, therefore, in fact 
trustees, and it is an admitted rule that 
unless debts are already barred by the 
Statute of Limitations when the truat is 
sreated, they are not afterwards affected by the 
lapse of time, The question was again raised 
in Lineitter Banklnj Corporation, Ex pir/e; 
Weitbu, In re (5) where BasoD, C, J„ observed 
as follows : "The argument founded on the 
Statute of Limitation as an answer to this 
claim is oot tenable for a moment. The 
Statute of Limitation has nothing to do 
with the bankruptcy laws. When a 
bankraptsy ensues, there is an end to 
the operation of that Statute with reference 
to debtor and oreditor. The debtor's rights 
are established and the creditor's rights 
are established in the bankraptsy and the 
Statute of Limitation has no application 
at all to such a case or to the principles 
by which it is goveroed.” This rale has 
been reoogcizsd in later cases amongst 
others, in Oroiley, In re, Munnt v. Burn 
(6), Slock, In re\ Amot, Ex parte (7) and 
Oullwic'c, In re; Official Receiver, Ex parte 
(?). It may at first sight appear that 
in Benton, In re; Boner v. Ohetayni (9) 
a different view wae indicated. In 
that case debts were inaarred by the 
bankrupt before his two bankrnptsies 
which oscorred in 1890 and 1892. He 
was the donee of a general testamentary 


(4) (1825) 2 Gl. & J. 40 and 330. 

Ifi) (1S78) 10 Oh. D. 770 at p. 785; 48 L, J, Bk. 89, 
39 L. T. 673; *7 W. R. 292. 1 

(61 (1887) 35 Ch. D.206;67 L. T. 298,35 W.R. 790. 
(7) (1830) 3 Manson 324; 00 h. J. Q. B. 148; 75 L. 
T. 422; io W. R. 483. 

18) (1918) IK. B. 040; 87 L.J.K. B. 827; 113 L. 
T. 31; 84 T. L. R. 843. 

(9) (1914) 2 Oh. 03 at p.7h 81L.J. Oh. OH, 110 

L. T. 9Jl; 21 Mansia 8; 01 S J.-433; 93 T. L, R. 
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power of appointment and died in 1911, 
baviDg exercised tbe power by his Will 
bnt witbont having obtained bis discharge. 
The Oonrt held that tbe Statute of Limitations 
applied and that the oreditors who had 
proved in the bankruptcy were barred and 
not entitled to be paid out of the appointed 
fund. Ohannell, J., in delivering tbe judg¬ 
ment of the Court, stated that cases were 
quoted beginning with Ron, Ex parte-, Colei, 
In re (4)'whiih showed that in the bankruptcy 
a debt does not become barred by lapse 
of time if it was not so barred at the 
commencement of tbe bankruptcy and of 
this there can be no boubt, bnt this is 
only in the bankruptcy. The learned 
Judge further added as follows : "The 
real difficulty in the way of the appellants 
is tbe well established rule that if tbe 
Statute once begins to run it continues 
to run whatever happens.” No such 
difficulty however arises in tbe case before 
us because in tbe events which have hap¬ 
pened the Court is not called upon to 
make an order for execution of tbe mort¬ 
gage decree. Indeed under tbe provisions 
of the Provincial Insolvency Act if 6uoh 
application were made it would not have 
been entertained. Consequently there is 
no question of the applicability of section 
48 and tbe name of the respondent has been 
rightly entered in tbe list of scheduled 
creditors beoaoee at the time when tbe 
adjudication order was made the deor. e 
had not become barred by limitation err 
bad tbe right thereunder become extingu¬ 
ished by tbe application of tbe rule 
contained in section 48. 

Tbe result is that the order of the 
District Judge is affirmed and this appeal 
dismissed with costs—one gold mohur. 
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madras high court. 

Civil Apfeal No. 67 of 1920, 
January 1C, 1^22. 

Fresent Mr. Jnstiee OldHeld and 
Mr. Justiee Venkatasobba Rao. 
JOSEPH NICHOLAS—Plaintiff — 
Appillant 
versus 

M. R. SIVARAMA A1YAR and noma 
—Difendants—Respondent*. 

Damages, suit lor—Civil Procedure Code (Act V 
of l^ObJ, 0. XXXVIII , r, o—Attachment before judo . 
menf, malicious - Reasonable and probable cause^ 
Malice—Inference—Attachment incomplete , effect o/— 
Pleadings—Omission to state how proceedings termi. 
nated t effect of. 

An action lies for the taking out of a malicious 
attachment before judgment under Order XXXVIII 
rule 5, of the Civil Procedure Code, and the party 
aggrieved is entitled to compensation for the injury 
actually sustained even though the attachment was 
not completed, [p. 7<il, col I.] 

The absence of reasonable and probablo cause 
for taking legal action in execution or otherwise 
is itself some evidence from which malice may be 
inferred, [p. 762, col. 1.] 

Where an attachment before judgment is taken 
out only with the object of securing, for satisfac¬ 
tion of the plaintiff’s debt, money in the possession 
of the defendant, the order must be held to have been 
obtained not only without reasonable and probable 
cause but also without any justification and the latter 
is entitled to substantial damages [p. 763, col. '.] 

Where the plaint in an action for damages for 
illegal attachment fails to set forth how the pro¬ 
ceedings terminated, the Court may allow it to be 
amended by setting forth the necessary particulars, 
[p. 763 col. 1.] 

The termination of proceedings in plaintiff's 
favour is essential to sustain an action only where 
a distinct termination in favour of one party 
or other is possible and not where the proceed¬ 
ings cannot end by their nature in a judicial . 
disposal, a9 where money is paid to avert tho 
process and settlement reported to Court, [p. 70?, 
col. 2.] 

Appeal against a decree of tbe Oonrt of tbe 
Sabordinate Judge, South Malabar at Calient, 
in Original Suit No. 9 of 1919. 

FAOTS appear from tbe judgment. 

Mr. 0 . Maohavan Nair (with him Mr. 
Krishna Menon ), for tbe Appellant.—Tbe 
affidavit in support of the defendants’ appli¬ 
cation for attaibment before judgment does 
not show aDy probable eause for taking oat 
the prooess. It dcei not satisfy the require¬ 
ments of Order XXXVII/, rule 5, Oivil 
Procedure Code. It is only under one of the 
•onditions mentioned in the rule that the 
writ ean be apked. The defendant was 
annoyed at plaintiff’s transaetioo with thj 
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Nedugaudi Bank in supersession of himself. 
From absence of reasonable sanse malice 
may be inferred. The ODly object of the 
attachment was to secure the money in the 
plaintiff’s possession. The plaintiff suffered 
injury beaause the Amin took out bis 
•lotbes though the attaabment was not com- 
pleted. 

As the proaeedinga terminated by payment 
of the amount, it does not affect the plaint¬ 
iff's right of suit. 

Mr. C. V. Ananihakriihna Iyer, for the 
Respondents.—There is no evidenoe of 
malice. 

The aation is unsustainable beaause the 
attaobment was not in fee* effected. Tbe 
money was paid and settlement was reported, 
fijma Aiyer v Oovinda Pilhi (l). 

Tbe plaint does not elate, ae it ought to 
have that, tbe proaredings terminated in 
plaintiff’s favour. 

Tbere were fasts cn wbiah the defendants 
aocld reasonably have applied for attach 
ment, e.g., the execution of documents in 
plaintiff’s wife’s ramp, In any event tbe 
elaim for R?, 5,1.00 and odd is ezaessive. 
At least, ody ecnlimptucus damages aocld 
be awarded. 

JUDGMENT.—This appeal is against tbe 
loner Conn’s dismissal of tbe plaintiff’s soil 
for damegee in connection with tie defer d- 
anl’t appliratioc for attaabment befcre judg¬ 
ment. Tbe fasts aro (bat the attaabment 
before judgment was ordered by tbe Dis¬ 
trict Mnnsif ef Caliaut on tbe 10th February 
1919 and tbat 1st defendant accompanied 
by an Amin proceeded to tbe plaintiff's shop, 
Tbe lower Court has dealt at considerable 
length with what happened tbere. It is not 
necessary to repeat its observations on tbe 
evidence. We need only say that there is a 
preponderance of evidence, ineluding tbat of 
an European Sergeant whom we have no 
reason for distrusting, to tbe effect tbat tbe 
AmiD proceeded so far as to take ont tbe 
plaintiff’s elothss from tbe shelves of bis 
chop and began to measure them, when the 
plaintiff who had beard by then of what had 
happened paid the amount of the claim. 
We, therefore, reject tbe defendant! 1 taae on 
this point, that nothing was done towards 
making tbe attachment at all. It is i Q 


(1) 82 Ind. Cos. 448, 89 M. 952: 30 
1P16) 1 M. W. N. 150; 8 h. W. 82, 


M. L. J. ieO; 


respedt o! this aition of the defendants and 
the Amin at their instance that plaintiff 

alaims damege?. , , 

No doubt, tbere was not, in our optnton, a 
completed attaohment by seizure of any of 
the plaintiff’s property: but tbat is not 
material. For tbe elaim, as Btated in tbe 
plaint, is generally in respect of the acts 
done and not expressly or exclusively in 
respect of a completed attaabment; aod there 
is, in our opinion, no doubt that tbe plaint¬ 
iff may be entitled to aompensation, even 
though the attaahment was not completed, 
if, notwithstanding that, he sustained injury 
by what was actually done. No authority 
has been adduced by the defendants to show 
tbat a completed attachment is necessary, 
In Rama Aiyer v. Qasinda Pillai (1) it was 
held that a mere procuring of an order for 
attaabment before judgments did not afford 
a cause of action for damages. Without 
expressing any opinion as to the correctness 
of certain parts of that desisioo, we can 
distinguish it from the fads now before us 
on the ground that (key include several acts 
of the de'endants and the Amin, by whish 
injury to tbe plaintiff has, as we shall show, 
been established. 

That being our sonclosion as to the actual 
occurrence proved, in respect of which tbe 
plaintiff claim’, we have now to see whether 
be has established what, according to the 
authorities, he must establish, tbat the 
defendants aated maliciously and without 
reasonable and probable cause. Certain 
heads of proof of this were attempted at 
the trial, for instance, the plaintiff’s refusal 
to sell to the defendants a pony and Jntka, 
the institution by the defendants of the snit 
in which this attachment was made in a 
Oonrt which would not ordinarily exercise 
jurisdiction over the plaintiff and, lastly, the 
fact tbat the plaintiff had borrowed from 
Nedungadi Bank at 12 per cent, interest 
instead of continuing to borrow from the 
defendants as he had done in the past. In 
this Oourt the pony transaction has not been 
relied on. It is not shown that tbe defend¬ 
ants' ohoise of the Court in whish they 
brought their suit was in any way unreason¬ 
able, The plaintiff's resort to the Nedungadi 
Bank instead of to the defendants for a loan 
is explained by tbe admitted fast tbat 
tbe defendants had refused to advanse him 
more than they had already done, In these 
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cireumstanees, these items of evidence are 
nseless to establish maliee. 

This part of the plaintiff's case is, however, 
far better supported with reference to 
Exhibit XV filed by the first defendant in 
order to obtain the sonditional attachment, 
with whish we are eoocerned, sinee the 
allegations in it are, in our opinion, Dot 
merely unfounded, but sash as he aould 
Dot have possibly supposed himself entitled 
to make. The absenae of reasonable and 
probable aause for taking legal aation ia 
exeaution or otherwise ie, as was deaided by 
the Court of Appeal in Broirn v. Hatckei 
(2), some evidence, from whieh malice may 
be inferred; and we may say at once, 
that in this ease with reference to the 
surrounding ciroumstances, we shall be 
prepared to infer it therefrom. The defend¬ 
ants were proceeding under Order 
XXXVI1J, rule 5, Civil Procedure Code, and 
under that provision they had to satisfy the 
Court that the defendant, with intent to 
obstruct or delay the execution of the decree 
that might be passed against him, was about 
to dispose of the whole or any part of his 
properly. That beiDg the only matter 
whiah they aould legally present to the 
consideration of the Court to obtain the 
order whiah they desired, it is useless 
for Mr. Anantbakriebna Aiyar on their 
behalf to represent to us that there were 
other fasts available to them, on whiob tbe'r 
application might have been founded and as 
to the truth of whieh there can be no doubt. 
We must confine ourselves to what they, in 
fact, bad to submit to the Court. We find 
in paragraph 2 of Exhibit XV that the first 
defendant said, that the defendant beaomirg 
aware of tbefaat that the aforesaid plaint was 
being prepared, with the intention of defraud¬ 
ing the creditors exeauted (to amend the 
Court translation in accordance with tbe 
agreement of tbe practitioners before us) 
documents in respect of the properties belong¬ 
ing to him in the name of bis wife aod others 
and borrowed large amount from tbe Nedun- 
gadi Bank on mortgage of his properties. 
If the defendant receives money and appro¬ 
priates the same and alienates the properties 
as aforesaid,there will be no remedy whatever 
to realise the amount in respect of tbe decree 

(2) (1S91) 2 Q. B 719; Cl Ij. J. y B. lot; Ci L T. 
108; 5& J. P. 923. 
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that may be passed against him.” The 
substantial allegations here on whiah the 
Court was asked to act was that the plaintiff 
on becoming aware of the fast that the 

plaint was being prepared executed documents 

in respect of the properties belonging to him 
in the name of his wife. The only matter 
relied on by Mr. Auanthakrishna Aiyar as in 
any degree supporting this statement, as it 
stands, is that the plaintiff had in 1916 par- 
chased some property in his wife's name aod 
that he had subsequently paid for improve¬ 
ments to it. The only admissible evidence 
of payment for improvamente to the property 
is given by plaintiff himself, other evidence 
bsing admittedly hearsay. The sixth de¬ 
fendant’s witness, no doubt, epeaks to the 
purchase of property by tbe plaintiff m hie 
wife’s name, and it may be true that he did 
so or that even though he purehaeed the 
property in hie wife’s name, it was intended 
to be at his own disposal. That, however, 
is absolotely immaterial, besause tbe charge, 
in eoDseqaenee of whieh the Court was asked 
to pass the order of attachment, was that he 
had done this in eonsequeDse of his know¬ 
ledge that tbe plaint in the suit was being 
prepared. The plaint io the euit was, accord¬ 
ing to Exhibit II, and that is the earliest 
evidenee we have on the point, being pre¬ 
pared on 8th June 1918, that is, long after 
tbe ODly purchase in the plaintiff's wife’s 
name, of which we have any information. 
Id these eirsumstauces, there ie nothiog to 
justify the allegation in Exhibit XV aod it 
was, as the plaintiff must have known, ilearly 
untrue. There i9 also a statement in Exhibit 
XV that plaintiff, in oonsequeoee of bis know¬ 
ledge of the preparation of the plaint, exeeut- 
ed doeumects in respect of whieh properties 
in the names of others also, although there is 
no evidenee whatever and no sore of attempt 
has been made to justify this. In these 
circumstances, our finding must be that the 
affidavit on wbiob the defendants oblamed 
the order of attachment was not merely given 
in a material particular without reasonable 
or probable cause but was also known to 
him to be without aDy justification at all. 

Ae throwihg light on defendants' conduct, 
there are, further, their relations with the 
plaintiff. Toe defendants appear to hava 
lent money to the plaintiff for some time an 1 * 
to have been quite nnsnoaessful in obtaining 
ro payment thoieof, It ie uuneeeisary to 
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go through the details which appear in the 

oral evidence and from correspondence. It 
ia clear that the plaintiff was living from 
hand to month and not paying debts until 

he had no alternative bat to do so and that 
the defendants bad shown very considerable 
forbearance. The crisis was evidently reach- 
ed just before the soit was brought, becaose 
the plaintiff exceeded in borrowing from 
the Nedangadi Bank already referred to at 
12 per oenti the sum of Rs. 15,000, and be 
even promised to me a portion of this in 
re-paying the defendants. The eitnation then 
was that thedefendants having no alternative, 
brought their suit and that they knew that 
there was in tbs plaintiff’s hands a means 
by whioh they could get satisfaction of Ibair 
debt, if they only could secure it. It is a 
fair presumption, which there is nothing to 
rebut, that the defendants actually did wbat 
they did in order to secure for the satisfaction 
of their own debt the money of which the 
plaintiff bad become porse'sed, Taking that 
ae their motive, and having regard also to 
the uBju8ti6able character of the allegations 
in the affidavit, we have no hesitation in find¬ 
ing, differing on this point from the lower 
Court, that they aoled not merely without 
reasonable and probable cause of setting 
the law in motion, bat also maliciously. 

Before dealing with the question of 
damages, we consider an argument advansed 
by Mr. Ananthakrishna Aiyar, that the 
plaintiff had no came of action, because he 
did not allege in his plaint that the proceed- 
jng, by which he was aggrieved, had ended 
in his favour and because it never in fact did 
bo end. The faots are that the proceeding or 
the application for and the lower Court’s oou- 
ditional order of attachment under Order 
XXXVIII, rale 5, same to an end, as the 
plaintiff paid the amount of the defendant's 
claim and the warrant was returned to the 
Court with the endowment by the first de¬ 
fendant that "the matter of the plaint having 
now been settled, there is no necessity for 
attachment.” It does not appear from the 
reiord wbat happened to the suit; but, as the 
amonnt of the defendants had been paid, it 
either has been or should have been dismissed. 
Ae regards the failure to mention the resalt 
of the proceedings in the plaint, it need only 
he eaid that no objection was taken with 
reference to it at the trial and that, if each 
an objection ^ere pressed before us in appeal, 


we ehonld meet it by allowing an amendment. 

As regards the more substantial objection that 
the proceedings are not shown to have termi¬ 
nated in plaintiff’s favour and that they 
could not be regarded as having so terminat¬ 
ed, so long as the order for conditional attach¬ 
ment was not discharged at his instance or 
otherwise, we observe, first, that it would be 
quite useless for him to obtain such a dis¬ 
charge, when his creditor himself had in¬ 
formed the Court, as he did by the endorse¬ 
ment on Kxhibit XVI and elsewhere, that 
the attachment need not be proceeds 1 with, 
because the matter bad been settled. On 
the broad question whether the termination 
of the proceedings in the plaintiff’s favour 
is essentia), there is, no doubt, abundant 
authority that it is so ; but such authority is 
applicabla only to cases in which a distinct 
termination in favour of one party or other 
is possible, and not to a case (uih as 
that before up, in which the proceed¬ 
ings cannot end by their nature in any 
judioial disposal and in fact have been 
terminated by an act of the first defendant 
himself. In support of this distinction we 
were referred to Oilding v. Eyre (.5) and 
Slexard v. Qromett (4). In the former of 
these oases the faots were vary similar to the 
present and the Conrt dealt particularly with 
one feature of the case, the abandonment of 
the proceedings by tbs creditor in consequence 
of the payment which the debtor, plaintiff, 
made in order to obtain his release from 
arrest, holding that nothing arose in favour of 
the defendant from it. In these circumstances 
the argument fonnded on the absence of 
the termination of the proceedings in the 
plaintifl’a favour must fail. 

We have now to settle what damages 
we Bhall award. Reference hac already 
been made to the state of the plaintiff's 
credit and we need not deal with it in 
greater detail. It is clear that he found 
it most difficult to obtain funds at any 
reasonable rate of interest, that there had 
been other claims against him in theOourts, 
that he had lost bis credit with tbs 
defendants at least and that it was pocsi- 
ble for him to borrow elsewhere only at 12 

(8) (1801) 10 O.B. ( h , s.) 692, 31 L. J. O. P. 174, 
6 L. T. (n. a.) 180: 9 W. R. 916, 142 E. R 684- 7 W 
(N.c.) 110S, 128R.U.S47. 

(4) (1856) 7 0. B. (N. 3 )191, 29 I., J. 0. P 170, 
0 Jur. (N. 8,) 770; HI E, R 788, 1?| R. R, 45,. ,UJ 
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per oent. There ie practically no evidence 
of value as to aDy detriment to hie credit 
or position generally owing to the defendants’ 
astioD. He himself says that customers 
did not reaort to his shop, bat it is not 
possible to soonest the falling off in his 
retail sloth trade with the state of his 
sredit. He says again and has addased some 
evidense that the eobsaribers to a Chit Fand 
vrhish he was sondustiog began to default 
after this oacurrenee. The Ohit Fand has 
five hundred enbssribers, and it is not, in 
our experienae, unusual for a proportion 
of the subscribers to suah Chit Funds to 
default. It is not shown by any evidenee 
whiah we aan aaaept that the default of 
some fifty eobsaribers in the present 
sase is due to what happened on the 10th 
February 1919. If it had been so, it should 
have been ea»y for the plaintiff to adduae 
mush bettir evidense by sailing some of 
the defan.tiog eobsaribers or producing 
aaeounts of the Chit Fond and he tai not 
done either. Lastly, there is the evidense of an 
apparently respestable gentleman, plaint¬ 
iff’s fifth witness, that the plaintiff’s aredit 
had suffered. He, however, gave no details 
and his general aesuranaes do not seem to 
us of any affirmative value. In these 
sirsumstanaes, we are unable to aaiept the 
plaintiff’s skim for the large sum of 
Rs. 5,250 as damages. At the same time, 
we are not prepared to grant only son- 
temptuous damages. The facts ate, that 
the plaintiff was put to annoyanse and no 
doubt to some extent to dishonour by this 
publis employment of soeraive processes 
without legitimate nesessity and without 
justification. We think that, in the circum¬ 
stances, Rs. 50 will beasuffiaient compen¬ 
sation for suah mental pain and loss of 
reputation as he may have sustained. 
We, therefore, allow the appeal, set aside 
the lower Oourt’s decree and grant the 
plaintiff a decree for Rs. 50 with costs 
thereon throughout. The plaintiff will pay 
the defendants their costs throughout, not on 
the whole amount in respect of which the 
suit was filed, but, in the circumstances of 
the case, on Rs. 1,500. 
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Appeal allcieed. 


SfcoKD Civil Appx*l No. 26 op 1921. 
January 31, 1922. 

Present Sir Norman Maaleod, Kt., Chief 
Justice, and Mr. Justice Ooyajee 
MAHAMAD3ABEB 1BRAHIMSAHEB- 
DepgMD*Nr—A ppillant 
versus 

TILOKCHAND ABHEEROHAND 
MARWAD ‘— Puintifp—Rjspondiht. 

position under title, continuity o]-Presumption 
-Ejectment, suit for-Plaintiff, duty of-Admse 
potsc&iion. 


In a suit for ejectment, it is for the plaintiff to 
prove possession prior to the dispossession which 
he alleges. If it is proved that he has title, and he 
obtained possession under that title, the general 
presumption of law is that possession goes with 
title, and unless the defendant shows that he has 
been in possession adversely to the plaintiff for 
more than twelve years, the plaintiff would be 
entitled to a decree, [p. 765, col. 1 ] 

Saaond appeal from a decision of the 
Assistant Judge, 8holapur, in Appeal No, 
145 of 1917, reversing a dcc-ee passed by 
the Joint Subordinate Jadge at Sholapur, in 
Civil Suit No. 5)6 of 1916. 

Mr. Qo\hah (with him Mr. V. V, Bhidkam- 
kar), for the Appellant. 

Mr. P. B. Shingne, for Respondent No. 1. 


JUDGMENT,—The plaintiff filed this 

suit to recover possession of the two open 
sites described in the plaint. He alleged dis¬ 
possession by the defendant unlawfully 
about three years prior to the suit. The 
defendant alleged that the plaintiff was not 
the owner of the plaint property ; that he 
had never been in possession or enjoyment 
of it ; that the defendant bad been in posses¬ 
sion for many years as owner ; that the 
suit was time barred ; and that the cause of 
action did not accrue in 1913. The main 
issues were : (1) Does the plaintiff prove that 
the plots in suit were purchased by him 
at the auction sale in 1893 ; and (2) Is it 
proved that the plaintiff was in possession 
within twelve years before the suit P The 
first issue was found by the Trial Court in 
the affirmative, the second, in the negative. 
The result was that the suit was dismiss¬ 
ed. 

In appeal the learned Judge was of opinion 
that the evidense of the witnesses on both 
sides was unworthy of credit. But the 
plaintiff having established his title over 
the plaint property, he could rely upon 
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the presumption that possession goes with 
the title. There being no eatisfastcry 
evidence in rebuttal, the presumption must be 
g.'van effect fo. 

Tbia raises a question which has often 
been discussed in these Courts, and even¬ 
tually it may have to tome up for decision 
before a Pall Bench. No doubt if the suit 
comes under Artiole 142 of the First Schedule 
of the Indian Limitation Aat, time begins 
to run from the date of tbe dispossession, 
but if tbe plaintiff alleges be is dispossess¬ 
ed within twelve years of the suit, then the 
question must arise, auording to the cir¬ 
cumstances of eaoh ease, bow far the plaint 
iff has correctly fixed the date of disposes- 
eion, and how far the onus lies on the 
defendant to show that that date was wrong. 
I may refer to Secretary of State for India 
v. Ohelikini Ram Rao (I) and Kuihali 
Moothavar v Feringati Kunharan'tully (2) 
where their Lordships said on the question 
of the onui probandi in sasee where title has 
been proved : 

" Btandicg a title in ‘ A ’ the alleged 
adverse possession of ‘ B ’ must have all 
the qualities of adequacy, aontinaity and 
exslnsiveness which ehonld qualify such 
adverse possession, But the onus of estab¬ 
lishing these things is upon the adverse pos¬ 
sessor, ” 

We take it that tbe general principle 
is, as laid down by the Privy Council in 
Bant BemanlaKumari Debi v. Mahara.a Jaga • 
dindra Nath Rcy Bahadur (3), that it is 
for the plaintiff in a suit for ejectment to 
prove possession prior to the dispossession 
which be alleges, At the same time, on 
this question of evidenos the initial fast 
of the plaintiff’s title comes to his aid, 
with greater or less force according to 
the circumstances established in evidence, 
If it is proved that the plaintiff has title 
and obtained possession under that title, then 
the general presumption of law is that posses¬ 
sion goes with the title. 


(1) 33 Ind. Gas. 902; 43 I, A 192; 18 Bam. L. R. 
100?; 31 H. L, J. 334; 20 C. W. N. 1311; (1916) 2 
M. W. N. 234, 89 M 617, 14 A. L. J. 1114, 20 H. L. 
T. 416; 4 L W. 416, 25 0. L. J. 63 (P. 0.1. 

Oas.451, 48 1. A. 335 ot p. 401, 41 U. 
L ; w - (1921) M. W. N. 817, 41 31. L. X. 
839,30 M. b.T. 43 (P.G.). 

a - 4 33.- IOC. Vf. N-613, 3 A. L.J. 
333) t Jf. h.T. 1)5) 16 tt. [,J, a?2, 33 0. 21 (P, 0.). 


In Qanopativ. Raghunath (4) the plaintiff 
sued to have it declared that tbe land des¬ 
cribed in the plaint belonged to him and to 
reoover damages from the defendant for 
wrongfully takirg possession cf it, and for 
possefsion. Tbe learned Chief Justice at 
page 715* after referring to the evidence with 
regard to possession, which had been found 
to be unsatisfactory, said : 

“ Upon that finding as to the present state 
of facts and having regard to the statement 
of the defendant’s father to whioh we have 
already referred, we have to oonsider whom 
the possession of tbe vacant land mast bo 
presumed to have teen with, in tbe absence 
of direct evidence. Now it is held in the case 
that tbe title to this land was in the 
plaintiff, and it is held that the defendant 
has made no permanent nee of it inconsis¬ 
tent with its being the plaintiff’s land. 
That being so a ease is made out for 
the application of the presumption stated 
by their Lordships of (he Privy Council 
in Runnel Ram Pandoy v. Qoburdh'-.n Ram 
Fanday (5) that pcesassion goes with title. 
No contrary presumption adverse to the 
plaintiff caD, we thick, arise from the 
wrongful aits of the defendant’s father 
in 1880, whtch were promptly repudiated 
by him when he was oharged in the 
Magistrate’s Court.” 

Now a reference to the map in this 
•ass wonld show that the plaint sites {lie 
adjacent to and appurtenant to tbe shop 
whish was purehased by the plaintiff to¬ 
gether with the sites and it certainly 
would not be. necessary for him to pre¬ 
serve evidence that ever since the date 
of his pnrchaEe he was in active possession 
of those open sites. Possession of those 
6 itej would naturally go with tbe posses¬ 
sion of the shop, and when the defendant 
asserted his right over the open sites he 
would have to show in the absence of any 
evidence that these sites ceased to be 
appurtenant to the shop, and that he 
had been in possession adversely against 
the owner of tbe shop. Therefore this 
is one of those oases in which the fast 
of tbs plaintiff’s title somaa to his aid 
with greater foros as far as tha evidence 
goes with regard to the possossion of the 

«! mw.SimS. 11 ,0! “ h - *• «*» 

’•Fage of 83 B—[M.] ~ --- 
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open sites, and eliminating all the oral 
evidence on both aides as baiog unsitis- 
faetory, (and naturally, considering the 
position of these open sites, and the difficulty 
of proving astive nser, it wonld be on- 
satisfactory), we think the learned Assistant 
Jndge was perfeelly right in holding that 
possession went with the title. Therefore, 
unless the defendant sould show that be 
had boon in possession adversely to the 
plaintiff for more then twelve years, the 
plaintiff wonld be entitled to a deoree. 
The desree of the lower Appellate Court 
is varied by eliminating the direotion as 
to past me3ne pro6ts. In other respects 
the desre8 is confirmed and the appeal 
dismissed with costs. 

Tv, C- A. 

Decree variel ; Appeal disiniued. 


* here a valid tenancy is created, and it con- 
tmucs in operation, the tenant can only be ejected 
therefrom in accordance with the provisions of tho 
Bengal Tenancy Act, notwithstanding that the 
tenancy was created under a consent decree 
which provided for the ejectment of the tenant 
upon a breach of any of its terms, as under 
sect.on -78(1) «c) of that Act, nothing contained 
in any contract between a landlord and a tenant 
entitles a landlord to eject a tenant otherwise than 
under the provisions of that Act. [p. 767, col. l.j 

Appeal against the decision of the Addi. 
tional Judge, Noakhali, dated the 3rd 
January 1921, affirming that of the Munsif, 
Lskhmipore, dated the 22nd June i9k0. 

Babu Subodh Chandra Boy Ohoicdhury, for 
the Appellant. 

Babu Barnes Chandra Sen, for the Respond¬ 
ent. 


CALCUTTA HIGH COURT. 
Appeal from Appillate Order No. 46 

OF 1921. 

July 28, 1921. 

Present: — J a&tiae Sir Asutosh Mookerjee, Kt., 
and Mr. Justice PantoD. 

GOPAL KRISHNA NaTH-Dif*ndant 

—Appellant 
tersui 

HARI NATH KAPURTH— Plaietiff 
— Respondent, 

Bengal lenancy Act (VIII o) 1885), s. 178, (1) (c) 
—Tenancy created by compromise decree—Ejectment, 
provision for, legality of-Relief against forfeiture, 
jurisdiction of Court to gran*,. 


JUDGMENT,—This is an appeal by a 
judgment-debtor against an order for eject¬ 
ment passed in execution of a decree. The 
decree wee made by consent of parties on 
the 30th September 1919. A petition of 
compromise was filed on that date and a 
decree was drawn up on the basis thereof, 
Most, bat not all, of the terms of toe petition 
were ineorporated in the decree. Under 
what circumstances some of the terms were 
omitted, does not appear from the record. 
Under the decree, the plaintiff, now the 
respondent, settled with the defendant, now 
the appellant, an os.I raiyati interest in 
2 annas 5 gandas share of the lands then in 
dispute, at an annnal rent of Rs. 40, and 
for a period of 9 years from 1326 to 1334 
B. S The defendant undertook to eieoute 
a registered osat raiyati kabuliyit in favour 
of the plaintiff within two months from the 
date of the deoree aod also to pay rent in 
accordance with law. The decree further 
provided that the defendant would pay to 
the plaintiff a sum of Rs. 150 as rent for 
the years 1322 to 1325 as also Rs. 5 as 
■esses making an aggregate of Rs. 165, and 
that such payment wonld be made within two 
months from the date of the decree. In * 
subsequent slaoee, it was stated that the 
defendant would not be able to cot down 
trees on the lands in suit, and would neither 
be able to alter their shape iD any way nor 
dig 8Dy earth frem them or do aDy »« 
prejodicial to the plaintiff nor be able to 
transfer them or get any substitution Q| 
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n&mes. Then followed the provieion that, if 
the defendants violated any condition of the 
toropromiee, they would be ejected from the 
lands in enit. The decree-holder made the 
present application for ejcofcment of the 
defendant on the allegation that tho kab-diyat 
had not been delivered within the period 
gtated Dor bad tbe arrears of rent beeD pa-'d 
within two months from the date of tbe 
deiree. The defendant alleged that the snm 
had been deposited in Oonrt within the 
preBsribed period and aUo that the kabuliyat 
had been transmitted to the decree-holder by 
po6t. The Courts below have sonsnrrently 
held that the judgment debter bad not oom- 
plied with the term9 of the desree, and, in 
this view, have direited that tbe defendants 
be forthwith ejected from the land in execu* 
tion, We are of opinion that this order 
cannot be maintained. 

It ie plain that a tenanoy wae oreated by 
virtue of the desree for a period of nine 
years from 1326 to 1334 B. S, to be held 
at an annual rent of Rs. 40. The defendants 
were consequently liable to be ejeoted only 
in aisordame with the provisions of the 
Bengal Tenanty Aot. As prescribed by anb> 
seition (1), clause (e) of section 178 of the 
Bengal Tenanay Aat, nothing in aDy aontraet 
between a landlord and a tenant made before 
or after tbe passing of tbe Aat, shall entitle 
a landlord to eject a tenant otherwise than 
in atoordanee with tbe provisions of the 
A.at. No donbt, the terms of the aontraat 
between tbe parties have been incorporated 
in the dearee made by the Oonrt. But, as 
was pointed out by the Oonrt of Appeal in 
the »ate of Buddeufield Banking Co. v. Litter 
(1), tbe real truth of the matter ia that a 
•oneent order is a mere sreature of the 
agreement, and if greater eanatity were 
attributed to it than to the original agree* 
menfc itself, it would be to give the branah 
an exiBtenae which is independent of the 
tree. To n3e the language of Kay, L, J., 
A consent order is only an order of the 
Court carrying out an agreement between 
the parties.” The same idea was expressed 
in.different terms by Mr, Justice Parke in 
Wpntuorth y, Bulltn (2), when he said that 


20U ' 273 ' 01 L. J. Ch. 623; 12 K, 
7 i h. T. 703j 41 W. B. 607. 
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the contract of the parties is not tbe less a 
aontraat, and 6nbjeafc to the incidents of ft 
contract beiause there is snperadded tbe 
command of the Judge. Ooneeqaently, the 
legality of the provieion for ejeatment must 
be tested in the light of the rules formulae 
ed in the Bengal Tenancy Aat, even though 
tbe provieion originally appearing in tbe 
petition of compromise has been incorporated 
in the decree. The Oonrt, will not, in suah 
airaumetanaep, assist tbe dearee bolder (o 
aahieve hie illegal purpose in defiance of 
express statutory prohibition. 

Apart from these considerations, it is 
plain that this is pre-eminently a case in 
which, assuming that a forfeiture has been 
incurred, the Court should afford relief 
against tbe forfeiture. That it is competent 
to the Court to grant each relief in exeoation 
is clear from tbe judgment of this Court in 
tbe case of Kandarpi Nag v. Banwati Lai 
Nag (3), where the cases on tbe subject 
including the earlier decision in tbe case of 
Surendra Nath Banerjet v. Secretary of State 
for India (4) will be found reviewed. Tbe 
circumstance that a consent decree has been 
passed on the basis of a compromise does not 
oust the jurisdiotion of the Court to grant 
relief against forfeiture, and the Court must 
determine whether, on equitable grounds, 
relief sould have been granted against 
forfeiture, if it bad been sailed upon to 
enforce the agreement itself. In the present 
ia?e, it cannot be maintained that the time 
mentioned, namely, a period of two months, 
was of tbe essence of the contrast. Besides, 
it cannot be disputed that tbe tenant has 
substantially peformed what he was required 
to carry out under tbe terms of the torn* 
promise, He has deposited tbe money in 
Court and tbe sum may be withdrawn by 
the decree holder at his ohoise. The tenant 
has also transmitted by post the kabuliyat to 

the landlord. Oar attention, however, has 

been drawn to the fast that tbe kabuliyat does 
not incorporate one of tbe terms originally 
intended to be inserted therein, namely, the 
slaise which would entitle the tenant to ask 
for renewal of the lease after the expiry of 
the prescribed term of 9 years, It has been 
explained on behalf of the appellant that this 
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term was not iuiorpjrated beaaaaa it might 
ideate a diflBoalty iu the registration of the 
agreement as an under -raiy ti leaie. It is 
anyhow plain that the omission to insert this 
term, woith would have operated to toe 
bensSt of tbe tenant alone, has not prejudiced 
the landlord. 

In these eirsumstames, we are of opinion, 
that a valid tenansy for 9 years was treated 
by the decree, that Bush teDansy is still in 
operation, and that the tenant sannot be 
ejested in execution of the decree. 

The result is, that this appeal is allowed, 
the order of the District Judge is eel aside 
and tbe application for execution is dismissed 
with oosts, in all the Courts. 

We assess the heariDg-fee in this Court at 
one gold mohur. 
w. c. A, 

Appeal allotted. 


BOMBAY HIGH COURT. 

Civil Extraordinary Application No, 

: 312 of 1921. 

February 6, 1922. 

Present Sir Norman Maaleod, Kt., Chief 
Justice, and Mr. Justice Coyajee. 

NASARVANJI CAWASJI ARJANI— 
Defendant—Appkllam 
versus 

SHAHAJADI BEGAM andotoers— 
Plaintiffs—Respondents. 

Civil Procedure Code (Act V of 1008;, 0. XXXlX t 
rr. 1, 2— Tenant obtaining decree against sub-tenant 
lor possession—Suit by landlord against tenant for 
possession and injunction not to execute decree— 
Temporary injunction 1 legality of—Proper remedy . 

Plaintiff let a house to defendant on lease which 
expired on 30th June 1020; defendant sub-let the 
premises, and as he could not get pos6cssior. from 
his sub-tenant he brought a suit and obtained a 
decree. Plaiutiff then tiled a suit against defendant 
claiming possession and that the decree obtained 
against the sub tenant was not binding on him, 
and for an injunction against defendant not to take 
possession. After the suit was tiled he applied for, 
and was granted a temporary injunction restraining 
defendant from executing- his decree against tho 
sub-tenant \ 


U:l [■ tlia > plaintiff's suit not Using of the uatnre 
prescribe! iu either rule l or rule iof Order XXXIX 
of the Civil Procedure Code, the Court had no 
jurisdiction to restrain defendant from obtaining 
the benefit of his decree, which had nothing to do 
with plaintiff s claim, and that plaintiff's proper 
remedy was to ask for tho appointment of a 
Receiver pending settlement of the dispute between 
himself and the defendant. 

Application against an order passed 
by the Distriak Jodge, Satara, in Mil. 
ssllanooos Appeal No. 7 of 1921, son6rin. 
ing an order passed by tbe Subordinate 
Judge at Wai, in Civil Sait No. 302 of 
1921. 

Mr. 0. N. Tkakor, for tbs Applicant. 

Mr. A. 0. beni, for the Opponent, 

JUDGMENT.—The present plaintiff! 
were owners of a bungalow a‘Pansbgaui- 
wbish bad been let to the defendant on 
a lease, wbish the plaintiffs say expired 
on tbe 20th Jane 1920. Meanwhile the 
defendant had sub let tho premises, or part 
of them, and as be sonld not get 
possession from bis sub-tenants, a sait had 
to be filed in wbish there was a desree 
in the defendant’s favour. The plaintiffs, 
as owners of the property, filed a suit 
against the defendant slaiming that they 
were entitled to possession, and that the 
decree wbish the defendant had obtained 
against hia sob-tenants was not binding 
npon them, and for an injanstion againBt 
the defendant not to take possession. 
After the suit was filed, an application 
was made by tbe plaintiffs for a temporary 
injanstion restraining tbe defendant from 
exesoting bis desree against tbe sab-tenants, 
The Trial Court granted tbe injunction, atd 
an appeal against that order was dismissed 
by tbe Distrist Jndge. 

In revision it is urged for tbe defendant 
that the Court had no jurisdiction to grant 
the temporary injanstion aekei for 
Order XiXlX, rales 1 and 2, premibe 
in what oases the Court oan grant a 
temporary injanstion, and it is quite slew 
that the plaintiff*' suit is not a suit of 
tbs natnra p.-eisribsd ia either rale I or 
rals 2. Toa primary objeot of the plaiotiffs 
sait is to got po33303ioa of the property 
wbish they slaimil ao belonging to them, 
oa tho groaui that the term of-Wf-- 
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.defendants leace bad expired,^ and aoiord* 
ingly possession aboald be given to the 
owner. That is an entirely different 
question from that which had already baen 
decided between the defendant aod the 
sablenantp. The Court has no jurisdiction 
to restrain the defendant from seeking to 
get the beneBt of the decree he has 
obtained, which has nothing whatever to 
.do with tb8 plaintiffs 1 claim* .What the 
plaintiffs oagbt to have aiked for was the 
appointment of a Receiver, so that the 
Court might taks oharge of the property 
through its Receiver p6niiog the settlement 
of the dispute between the plaintiffs and 
the defendant. The Rale will be male 
absolute, and the order staying execution 
and restraining the applicant from executing 
hie decree set aside with cost* throughout. 


w, c. A; 


Rule midi absolute. 


PATNA HIGH COURT. 

Sxcoho Civil Appial No. 2i4 of 1921. 

1 March 2i 9 1922. 

Present i —Sir Dawson Miller, Kt., 

Chief Justice, and Mr. Jastics Adami. 
fclSlK BEHARI PRASAD OHOUDHURY 

AND OTHERS—APPELIANTS 
versus 

HBIDOY NARAYAN and another— 
Respondent*. 

' Oourt*fee-*Appeal t second—Cross-objection* by 
appellant in Appellate Court insufficiently stamped 
^-RiyK Oourt t pouter of t to order deficiency to be made 
food btjore proceeding with second appeal . 

Where in a second appoal it is discovered that a 
motnoraudum of croas-objootions by the. appellant 
in tho lowor Appellate Court was insufficiently 
•tampfid, a High Court has an inhoreut jurisdiction 
to insist upon his paying the proper Court-fees 
throughout the litigation as a condition prooedent 
to procoeding with tho appoal, oven though he 
does not appeal from that part of the dooree which 
disallowed his oross-objections [p. 770, ool. 2,] 

Mr. Janak Kuhore t for the Appellants. 

Mr. 5am6fcujaran, Government Advo¬ 
cate, for the Respondent. 

Mr, Sufeaa Ahmd t Government Advocate, 

for the Grown. 


ORDER.— The question for decision in 
this ease is whether the Court has power 
to order the appellant who is ^e plamt ff 
in thie suit to pay a deficit Court It 
upon his memorandum of cross objection 
the lower Appellate Court before it will 
entertain his appeal here. The .ircnmetances 
are a little pe.uliar and the question arises 
in this way. The plaintiff brought a cult 
against the defendante for a declaration 
of his title and recovery of possession in 
respect of 10 gandas share in certain prop¬ 
erty. TLe fee he paid upon his plaint 
was bated opon a valuation of ten times 
the Government Revenue and the fee actually 
paid arrived at in that manner was 
Re. 3-12. In the Trial Court the plaintiff 
succeeded ae to half hie claim, that is to 
say, he get a dcoiee in respect to 5 ganaat 
only aDd not 10 gandcs. From that decree 
the defendante appealed eontestieg tho 
plaintiff’s right to recover even 5 ganiat. 
The plaintiff entered a cross-objeotion claim¬ 
ing that he was entitled not only to the 
5 gandai under the decree of the Trial 
Conit but that be wae entitled to the 
other 5 gandat also. In respect of hie 
•reel-objection he paid a Oonrt-fee of 
Re. 1-14 upon the same basis of calculation 
ae in the Trial Court. The defendants’ 
appeal in the lower Appellate Court succeed- 
ed and the plaintiff’s crces-objeotion failed. 
The result, therefore, was that the plaintiff 
recovered nothing. From that decision he 
entered a second appeal in thia Court. 
That appeal, however, was concerned only 
with what I may call the first 5 panda* 
or that part of the claim which was 
decreed in the Trial Court. As far aathe 
5 ganda$ refused by the Trial Oonrt were 
concerned, the plaintiff did not pursue his 
appeal in thie Court, 

Now, when the ease came before thta 
Court, the Taxing Officer came tothe conclusion 
that the fee payable by the plaintiff appel¬ 
lant wac not a fee based upon ten times the 
Government Revenne bat an ad calore* fee. 
Therefore, he was ordered to pay a deficit 
npon his memorandum of appeal. It was 
also fonnd that hie plaint in the Trial 
Oonrt was deficient in the matter of fet 
and thore two fees he has now paid. . It 
was also fonnd by the Taxing Officer that 
hie memorandum of crots objeetion in tha 
lower Appellate Oonrt vil deficient Id th| 
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amount of Rs. 88 2, that is to say, there was 
a defisiensy in respeot of property which 
is no longer the snbjeot of appeal to this 
Court, and the question for os to determine is, 
whether before we allow his appeal .0 prooeed 
we should insist npon hie paying the fee 
whioh be ought to have paid in his cro 3 s- 
objection in the lower Appellate Court. It 
ie iontended on behalf of the appellant 
that this Court has not juriediotion in the 
matter because the subjesf-matter of hie 
•roes-objestion in toe lower Appellate Ooart 
is not now before the Court, and he relies 
npon the ease of Kerala Varma v. Chadayan 
Eutti (1). The faate of that ease, however, 
are entirely different from those of the 
present. What happened in that ease was 
that the plaintiff obtained a deiree for 
arrears of rent and possession of certain 
parsels of land. There were four defendants 
and he recovered" against them all, One 
of the defendants appealed and during the 
apptal it was discovered that the plaintifl- 
reipondent had not paid the proper Court- 
fee on the plaint. His decree was not 
objected to except by one of the defend¬ 
ants who only objected to it in so far 
as it related to his interest, namely, one- 
fourth of the whole. The District Judge, 
before whom the appeal came, considered 
that he was entitled to give the defendant 
a deoree, beaause the respondent, the plaintiff, 
had not paid the full Court-fee in 
the Court below, He made an order that 
the defendants appeal ehould be allowed 
merely npon that ground. When the matter 
came before the High Court, it was pointed 
out that the Court had no jurisdiction over 
the whole subject-matter of the suit as 
the appeal by the fourth defendant related 
to one item only, and it seems obvious that 
as the plaintiff bad a vested interest in 
that part of the decree whioh had not been 
appealed from, the Court clearly had no 
jurisdiction to interfere with that interest 
merely because one of the defendants ap¬ 
pealed against another portion of the 
deoree. 

Now, the matter so far as this Court 
is concerned appears to me to depend upon 
whether or not where there has admittedly 
been a de6iit in the Court-fee in the lower 
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Appellate Court and the ptrson by whom 
that daSoit wa9 payable apoeala to this 
Court, this Court has power to refuse to 
entertain his appeal until the de6cit in the 
lower Appellate Court has baen paid. Tbe 
q lestion is not one which arises under any 
particular provision of the Court Fees Act 
bat it is a matter which, as has been held 
in this Court, is within tbs inherent jurisdio- 
tion of the Court. In the oase of Karat* 
Praiad v. Kaneihiear Period Singh (2) 
it was laid down by the late Chief Juitics 
and Mr. Justice Jwala Prasad that the 
plain doty of the Conrt wa9 to require the 
appellant to pay a dehaienoy in tbe Court- 
fee in the Court below before they soold 
entertain any appeal arising out of the 
same suit by that appellant. Now, although 
it is true that in the present case the 
appellant is not appealing from that part 
of the decree of the lower Appall ate Court 
which disallowed hie cross-objection, never- 
thiess he was in default, and it is a dffaolt 
arising out of tbe same suit, and be is now 
asking this Court to bear his appeal although 
be in the lower Court did not oomply with 
the provisions of law requiring him to pay 
a serfain Court-fee. There can be do doubt 
ae to his liability in the lo ser Court and 
I think that the Court has discretion in 
the matter to insist upon his paying tbe 
proper Court-fees throughout the litigation 
ae a condition presedent to allowing him to 
come before this Court in appeal and ask 
it to set aside tbe desree of tbs lower Appel¬ 
late Court. 

The result is that the appeal will be 
stayed until tbe appellant has complied with 
hie obligation to pay tbe deficit Court fee 
in the lower Appellate Court whish amounts 
to Re. 83-2. Toe appellant will be allowed 
ten days' time within which to pay the 
Court-fee. 

w. c. A. 

Apreil itjysd. 

(2) 41 Ind Cus. 4S3; 3 P. L J. 101. 
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LAHORE HIGH COURT. 

FULL BENCH. 

Siond Civil Appeal No. 767 op 1917. 

January 26, 1922. 

Pretent :—Sir Shadi Lai, Kx. t Chief Justice, 
Jagttoi Sir William Chevis, Kt., Ur. Juatiie 

SeotLSmitb, Mr. Juitiie LeRwsigool 
and Jlr. JaBti«e Broadway. 

MOTAN MAL a*d oxaias — DirEfourrA 
—Apprllaats 
versus 

MUHAMMAD BAKH3H amd omne, 

HRISI AND LlGiL R«PUt8XNr*TlV*S OP 
ALLAH BAKHSH, dkciabbd—Pliiuxifm 

and AHME J KHAN— Driemdakib— 
&R9P0MDItfrB. 

3/uWyayc—Post diem interest , no sfijjutofion as to-* 
Interest , whether allowable—Damages, 

In the absence of any stipulation, expross or 
implied, in an instrument of mortgage aa to 
the continuance of interest after the due date* 
tho mortgagee is not entitled to iuterest after 
the due date but he is entitled to damages to be 
calculated ordinarily at the oovenant rate of interest 
and for the entire period during which the principal 
sum haa remaiued unpaid, unless the mortgagee is 
himself the plaintiff in which case th6 period is tho 
same as that prescribed by the Statute of Limitation 
for a suit for the recovery of damages on the footing 
of the mortgage in his favour, [p. 773, col. 2.] 

• 4 • 

Por J.—In the case of mortgages com¬ 

prising a stipulation of conditional sale, a covenant 
to pay post diem interest up to date of redemption 
must be implied, unless thero are very strong reasons 
to the contrary, (p. 773, col. 2.] 

Second appeal from a desree of the 
Diatri.t Judge, Multan, dated the 11th 
Deeember 1916, varying that of the Senior 
Subordinate Jndge, Molt an, dated the 3 let 
May 1916. 


Bskhshi Te'c Ohand and Lala Jagan Nath, 
lot the Appellants. 


Lala Mott Sagar, R, S., for the Respond* 
ante, 


ORDER. 


% 

Shadi Lap, 0. J .—(January 21, 1922.)— 
The propositions of law, whieh have bean 
formulated by the Division Bmih for 
determination by the Pall Bene'i, are in the 
folio ring terma 

(1) If in an insiraomt of mntg\g) there 

h QJ sMpaUthn as to tho eoaiumaie of 
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intfrest after the one date and the intention 
of the parties cannot be deduced from tbe 
inetrament iteelf, is the creditor ordinarily 
entitled to interest at the late speeded m 
the deed for tbe entire period during whieh 
the mortgage-money remains unpaid P 

(2) If he is Dot eo entitled but entitled 
only to reseive post diem damages, should 
those damages be awarded fir the same 
period and ordinarily at the rate as that 
epBci6ed in the instrument of mortgage. 

On the first question we have been 
referred to a large number of desided safes, 
most of whieh do not enuneiate any principle 
of law, but determine only the question 
whether tbe terms of tbe particular eontraet 
entered into by tbe parties leed to an 
inference that they intended that the mort* 
gages should recover interest after the due 
date, Whether interest post diem ehoold or 
should not be allowed is a question whieh 
depends upon the interpretation of tbe 
instrument of ^rortgoge. If there ie an 
express covenant on the subjeet one way 
or the other, then the Oonrt fcai only to give 
effect to that covenant. The difficulty, 
however, arises when the deed contains no 
express stipulation, and tbe question then is 
whether an implied s ipnlation to pay 
interest after the due date can be deduced 
from the terms <f the instrument. : It is 
dear that for a solution of. a problem of 
this charaottr, which dependc upon the 
particular terma of each contract, no general 
rale oan be laid down, and it ie, therefore, 
unnesessary to travel through the mass of 
authorities which have been eited by the 
learned Advcoatea on both sidei. On behalf 
of the mortgagor, we are asked to endorse 
tbe rule whieh appears to have been enunciat¬ 
ed in Bulanda v. Fateh Din (I) that if the 
transaction entered into by the parties is a 
mortgage by way of conditional sale, then, 
in tbe absence of an express stipulation, it 
mast be presumed that interest waa not 
intended lo be paid after the due date. 
There ie, however, no valid reason for laying 
down auth a broad proposition. Indeed, 
there are eeveral eases decided by the Privy 


(1) 25 Ind Oua. 501, 67 P. B. 1914; 816 P. I, tt, 
10U, 177 P. W. 11. 1014, ‘ 
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Coonoil and the High Courts dealing with 
mortgages by way of conditional sale in 
whieh interest after the doe date has been 
allowed simply on the strength of an implied 
argument to that effect, tide, inter alia , 
Btndetri Naik v. Oar.ga Scran Sahu (2) and 
Sordar Umrao Singh v. Sardar lhakur Sinah 

(3). 

On the other hand, it is nrged on behalf 
of the mortgagee that where the mortgage- 
deed sontains a covenant for the payment 
of the principal debt with interest at a 
•ertain rate on a certain day and is silent as 
to the r oit diem interest, then in the absence 
of an express provision to the oontrary, a 
farther contract for the continuance of the 
came rato of interest until actual payment 
must be implied. There are dicta to that 
effect in some jedgments, but the correct 
rule, in my opinior, is that the law raiees 
no presumption either in favour o*. or 
against, an intention (o pay in'eroat after 
the dne date. 

The determination of (he qneslion re.ti 
entirely npon the interpretation of tbe in- 
trumect, and in this sonneotion no definite 
role of oonstrnation ean be laid down 6ieept 
that tbe deed mast be viewed as a whole and 
that tbe Oonrt should, if possible, avoid an 
interpretation whioh would, to use the 
language of tbeir Lordships cf the Privy 
Oouneil in Mathura Dai v. Baja Narindar 
Bahadur (4), aeeribe to the parties "an 
intention that, however payment may be 
delayed beyond the fixed day, tbe debt shall 
•arry no interest, that the oreditor shall have 
do remedy provided by sontrast, but shall 
be driven to treat the sontraet as broken, and 
to seek for damages, which lie in tbe dis¬ 
cretion of a Jury or a Court, and are subjeit 
to a different law cf prescription.” As 
observed by their Lordships, it is more 
reasonable to "aseribe to tbe parties the 
intention of making a perfeet sontrast, 
especially when eueh a contrast is of a very 
common, kind and suitable to the ordinary 
expestations of persons entering into a mort¬ 
gage transastion.” 


(J) 20 A. 171 j 2 C. W. N. 129; 25 I. A 9; 7 San P. 
0. J. 273, 9 Ind Deo. (n. b.) 471 ,P. C.). 

(3) 77 P. B. 1898. 

(4) 19 A. 89; 23 I. A. 138; 1 C. W. N. 62; 6 M. L. J. 
jji 7 Sar. P. 0. J, 88; 9 Ind. Dec. (n, b.) 26 (P, C.). 


If tbe Court, after taking into considers- 
tion all the terms of th9 instrument in the 
light of the observation quoted above, reashe 3 
the sonaloeion that there is neither au 
express Dor an implied eovenant for payment 
of interest after the fixed date, then the 
mortgagee oannot resover interest as snsh 
after that date. 

The mortgages is, however, entitled to 
damegis on aesount of tho failure of tbe 
debtor to pay the debt at tbe stipulated 
time. The latter by withholding the money 
ha9 deprived his sreditor of the interest 
wbish he oould have earned, and should 
oompensate him for the lo3s thus soused to 
him. Tbe measure of damages would prima 
fac'.e be the sam9 as the rate of interest 
stipulated for by the partie», vile Ohi mzl 
Dai v Diij Bhutan Lai (5). There is, 
however.no rule of law making that rate 
neiessarily the measure of damages and the 
Court has disirathn to redaee the rate if it 
is found to be unusual. The discretion is, 
however, not an a-bitrary one, it is a 
judieial diseretion and must proored upon 
sound priic pies, whether or not the stipulat¬ 
ed rate is unusual must depend upon various 


jiroomstaoaes, e. p., the risk undertaken by 
ihe sreditor, the nature of the seiurity offer- 
id by the debtor, tbe etringeDsy or other¬ 
wise of the money-market in tbe loiality 
its. 

Tbe period, for whieh interest by way o! 
lamages for tbe breaah of tbe contrast can 
oe recovered is a matter upon whieh there is 
lome differenee of jadieial opinion, It is 

itated in some eases that this period eannot 

nosed six years. Now, l am unable to 
inderstacd tbe rationale of tbe rule limit¬ 
ing the right of the mortgagee to damages 
! or a period of six years only, even if be 
isppens to be the defendant in tbe ease, 
rhe rule of law ie beyond doubt that where 
he mortgagor summits a breash of 0 
nntrast he ie liable to pay damages to tbe 
mortgagee, and there is no reason why be 
ihould not pay damages hr tbe end 
period during whieh he bad withheld tbe 
money and preventsd the mortgagee from 
gaming interest. So far as the substance 
law is eonoerned, there is no 
whieh eould be invoked for sonfin g 


17 A. 611; 23 I. A. 199; 0 Sar. P- C. J. 624; 8 
ec. (n. s. ) 652 (P. 0.). 
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Kia liability to any period less than tbe 
period of his default, It seems to me that 
the role allowing damages only for six 
years owes it3 origin to tbe law of limi¬ 
tation, but it is an elementary principle of 
law that limitation ODly bars the remedy bat 
does not extinguish the right. 

Now Artitle 116 of the Seeond Sebedole 
to the Limitation Ait prescribes a p9riod 
of Bix years for a enit to recover damages 
for the breach of a contract embodied in a 
registered instrument, and it ip, therefore, 
dear that if the mortgagee invokes the 
assistance of the Court in his capacity as 
plaintiff, be can recover damages only for 
the period prescribed by that Article, the 
rest of his claim being barred by time. If, 
on the other hand, he happens to be a 
defendant as in a 6uit for redemption, there 
is no valid reason why the Court should 
award him damages only for six years and 
should deprive him of his right to recover 
damages for tbe remaining period daring 
which the principal sum has been with¬ 
held. As pointed out above, the bar of 
time applies only to the remedy of tbe 
plaintiff, it has no effect whatsoever on 
the plea of the defendant. In the judgments 
each as Javahir Hal v. Raja Shah (d), 
which curtail the right of the mortgagee, 
defendant in the manner indicated above, 
I have sought in vain for any reason which 
would justify this interference with the 
right whish he undoubtedly possesses under 
tbe law of contract. It eeem 9 to me that 
there le nothing peculiar abont the period 
of eix years and that the sole ground for 
adopting this p 8r iod is famished by ihe 
fa.t that nnder the Law of Limitation as 
it elands a mortgagee suing for damages 
on the fooling of a regiatered inetrnment 
•on reaover damages sustained by him 
daring the preceding six years only, and 
that the rest of bis alaim would be barred 
by time Indeed it is diffi.alt to see why 

^ . 8 A 0n, J . g0 ‘ images even for the entire 
period °f s'x years, if the mortgage in hie 

instrument 3 l" 8 ^ of an “"watered 

nr nZl Wh, ' h ,0ald be lhe 

principal earn was less than R». 100. ■ It 

oaTme lh r 9 rD,e of ■« years was the 
win LlW ° ! Limifc a‘>on operating 

8 1 aim of mortgagee*plaintiB 

J6)85 P. R. ISO?, J}ip, L . Bil603> 
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and that it has been applied also to the 
mortaagee-defendant, though the reason npon 
whish the rule was foanded has no appli* 
•ation to the latter. 

It is to be observed that the EagluhLaw, 
as exponoded in the resent authorities, re- 
•ogniees no each limitation npon the right 
of a mortgagee defendant. As laid down 
in Dingle v. Oopper. (7), though the mort¬ 
gagee taking proieedinga to eoforea his 
leaority is entitled only to eix years’ arrears 
of interest, he may in a redemption nation 
reaover all arrears of interest, though they 
may exaeed six years. This principle is re¬ 
affirmed in Lloyd, In re, Lloud v. Lloyd (8). 

My reply to tbe first question, therefore, 
is that in the absents of a stipulation, 
express or implied, the mortgagee is no! 
entitled to interest after the due date. 

To the sesond qisetion I would return the 
following answer. The mortgagee is entitled 
to damages to be calculated ordinarily at 
tbe covenant rate of interest and for the 
entire period daring whieh the principal 
earn hae remained unpaid, unless the mort¬ 
gagee is himself the plaintiff in whieh ease 
the period would be the same aa that 
prescribed by the Statute of Limitation 
for a suit for the recovery of damages 
on the footing of the mortgage in his 
favour. 

Ohevis, J.—(January 22,1922).—I eoneur. 
Toe Lav of Limitation limits the time within 
which a person may seek relief from the 
Court and thus eurtbils the rights of a 
plaintiff. Tais law hae, I a inside,*, oftso 
been wrongly applied to aartail the defeois 
of a defendant. 

Soorr deirH, J.—l aonenr. 

Rossioi >u, J .—{January 25,1922).—I agree 
with the learned Chief Jnetiao, and would 
add that in the case of mortgages com¬ 
prising a stipulation of conditional sale, a 
covenant to pay port dien interest np to 
date of redemption mist bs implied, naless 
there are very strong reasons to the con¬ 
trary. On the fata of the aontraat in emh 
•sees, it ii the clearly expressed intention 
of the parlies that if there bs uo redemp¬ 
tion oa due date, there shall hs no redamp- 


l". (1891) 1 Ch.7M, 68 L. J. Oh. 3J7, 79 L. T. 
0 P, 47 W. R. 279. 

. ;8) (19011 l Oh 3S5,71L. J. Oh. 73j B7L. T. 5tli 
61 W. R. 177, 19 S. L R. 101. ’ 
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ticD at all, ard if owing fo waiver or the 
laihta of the mortgagee, the mortgager is 
•oropetent to enforee redemption after doe 
date, it «ancot be anppofed that the inaition 
<-t the mortgagee was intecced by the 
rarties to afford tbe mortgagor an advantage 
not sonfemplated by the eontraet. 

BBOiiw.T, J.—I sonanr with the learned 
Chief Justiie. 

"• C- A. Anttetred ac4>rdingl \/ 


CALCUTTA HIGH COURT. 

APPFAI FRO* Cr 0 ?■ al Dicbii No. 279 of 

1919. 

April 14. 1921. 

Treunt Jnstiee Sir Aeutooh Mookerjee, 
Kt. and Hr. Jaetise Bneklind. 

8AROJINI DAS — Arpi/CiKT—A fpeluht 

ten m 

HARIDAS GHOSH— Dipikdakt— 
Resfofpkkt. 

Will—Standard of prcuf—Suspicion—Consideration 
and analysis of posit ire evidence on record—Proof of 
handwriting—Comparison of signatures , value of. 

Tn tbe case of a Will, reasonable, natural and proper 
in its terms, it is not in accordance with sound rules 
of construction to apply to it those canons which 
demand a rigorous scrutiny of documents of which 
the opposite con be said, namely, that they are 
unnatural, unreasonable cr tinged with improprietv. 
fp 775, col. 1.] 

V* herever a Will is prepared under circumstances 
which raise a well-grounded suspicion that it does 
not express the mind of the testator, the Court ought 
not to pronounce in favour of it unless the suspicu n 
is removed. Dut this suspicion must be one inherent 
in the transaction itself and not the doubt that may 
ari»*e from a conflict of testimony which becomes 
apparent on an investigation of the transection, 
[p. 776, col. ?.] 


tl®22‘ 

Jn order to prevail against clear and positive evi.? 
dence the improbability in a Will must be clear! 
and cogent and must approach very nearly to, if' 
it does not altogether constitute, an impossibility.' 
IP- 778, col. 1.] $ 

A comparison of handwrritiug is at all times a 
inode of proof hazardous and inconclusive, and es¬ 
pecially when it is made by ono not conversant with * 
the .subject and without such guidance as might le J 
derived from the arguments of Counsel and the 
evidence of exports, [p. 779, col. ).] 

Although from the dissimilarity of signatures a 
Court may legitimately draw the inference that a 
particular signature is not genuine because it varied 
from an admittedly genuine signature, yet resem¬ 
blance of two signatures affords no safe foundation 
that one of them is genuine, [p 779, col. 2] 

Appeal agaiost a deeree of tbe Distri.t 
Judge, Hogbli, dated the 10th September, 

1919. 

Babus Bam Ohmdra Movmdar, Manmatha 
Nath Mukher le, Satindra Nath Mu\herjee and 
Rama Proiad Mooktrjie, for the Appellant. 

Dr. Dtrarka Nath Hitter and Baba felen- 
dra Nath Mandat, ter the Respondent. 

JUDGMENT. 

Mocrsbjii, J.—The mbjeet-matter of tbe 
litigation which has remlted in this appeal 
is the estate Uft by one Rajanimani aliai 
Rajanitala Dasi, a Hindu lady, who died on 
tbe 21st Marah 1917, She left a 6on Nitai, 
a grandson Anil, by a predeceased ion, ard 
three married daughters. Tbe relationship 
of the several members of tbe family ia 
indicated on the following genealogiial 
table : — 


RAUN’IMAN'I, ob RA>ANIBALA= 
II. ABIVASH CHANDRA GHOSE 


Satish Nitai Banibala Kalibala Prabhasini 

Chandra Chandra J I. Nagen- il. Krish- Jf. Satyes- 
Ghose, Ghose. dra Nath na Chandra war Pal. 
died 1906 — Pal. Ghose. 

widow 
Sarojini, 

(Propounder) 

Anil Chandra 
Ghoso. 

The sate for the appellart is that, three 
days before her death, Rajanimsm made • 


t 


INDIAN (USB?. 


Vel. LXVI3 

m * 

BAROJiM nil &. HABIDlB GHOSH. 

iMlnneotary disposition of her properties. 
Oq the 2sth August 1917 an application for 
Probate was lodged in the Court of the 
Diitrict Delegate by the preeeDt appellant, 
Sarojini, the widowed daughter in law of 
the deceased, but it was returned as objec¬ 
tion waa filed. An application for Litters of 
Administration with a copy of the Will annex¬ 
ed waa consequently presented to the District 
Judge on the 12th October 1S17. Objection 
was thereupon lodged on the 22od January 
191S by the respondent, Haridas Ghose, on 
tbe allegation that he had, on the 28th May 
1917, acquired title to the estate left by 
Rajanimani, by purchase from her con, Nitai 
Chandra Ghose, who bad succeeded thereto 
as tbe heir-at law. Thai emerged the ques¬ 
tion in controversy between the parties, 
namely, whether the Will alleged to have 
been executed by Rajanimani on tbe 18th 
March 1917 ia or ia not genuine. The 
Distriat Judge has some to the aonolasion 
that the Will propounded waa not duly exeaut- 
ed. On the present appeal the correatness 
of this view has bseu impeached on behalf of 
the propounder. 

The preamb'e to the Will reoitea that tha 
testatrix had been in failing health for aoms 
time and bad come to the residence of hia 
second aon-in law, Kruhna Chandra Oboes, at 
Biranagorc, in the northern snburbs of 
Calcutta. Tbe first clause enumerates the 
relations of the testatrix as S6t out iD the 
genealogisal table. The seaond eUuae states 
that her surviving eon, Nitai Chandra Ghose, 
had taken to evil ways and that she bad con- 
sequently deaided not to leave him any por- 
tion of her estate ; bat that if he left any son 
or ions of good character, the said grandson 
or grandsons would, after attainment of 
majority, be competent to possess and enjoy 
the property according to the termc of the 
Will. Tbe third clause gives a description of 
her properties, namely, two houses in Calautta, 
one purchased with her own money, the 
other obtained by virloe of a deed of gift 
from, her mother-in-law, The fourth danse 
provides for mainteoanae allowance to an 
aunt-in law dependent npon her. Tbe 6fth 
alauae gives a monthly allowanae to her son 
Nitai, her grandson Anil and to her three 
married daughters. The sixth danee pro¬ 
vides for the performanae of her Sradh from 
the sale proceeds of her ornaments, the 
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surplus to be taken by her son Nitai. The 
seventh olaue givee ODe-half of her Pf°D* r,y 
to her grandson Anil and the other halE to 
the son or sons that might be born of the 
loins of her son Nitai. The eighth paragraph 
makes the various sums payable as mainten¬ 
ance a charge on the estate. The ninth 
danse contains miaoellaDeouB directions, 
There oan be little doubt that the primary 
object of the testatrix waa to keep her property 
out of the hands of her son who had 
taken to drink and women at an early age, 
and had in 1912 bstome involved in a shoot¬ 
ing case. 

There are six attesting witnesses to the 
Will including the scribe. All of them have 
baen examined. The evidence of Baba 
Jyotiah Chandra Hazra, a Vakil of this 
Court, who is related to the family and was 
consulted by the lady as to a possible testa- 
mentery disposition, has also been recorded. 
The Distriat Judge has stated that he believ¬ 
ed in fall the evidence of Babo Jyotiah 
Chandra Harz*. That evidence shows that 
the lady eeDt for him and requested him to 
draft a Will, so that Nitai might not be able 
to destroy tbe estate. She said that she had two 
houses in Calcutta and that she wished to 
leave one-half to tbe son of his predeaeaaed son 
and tbe other half to the son of Nitai, if one 
ahonld be born, She aho desired to provide 
small monthly annuities for her aunt and her 
married daughters. Jyotiah Bibu thereupon 
told the lady that such a Will, leaving some¬ 
thing to an unborn person, was not possible 
bat that as the law might soon be altered by 
a Bill already introduced into the Council, 
she conld make the Will ahe desired after the 
law had been changed. This Bill, as we 
know, was passed on the 23lh September 
1916, and was plaaed on the Statute Book 
as Act X? of 1916, Jyotiah Baba farther 
stated that he met Krishna Chandra Ghoa 9 , 
the son-in-law of the lady, after the law had 
besn altered, and told him to inform her that 
she could then ma:e the Will she wanted. 
Sometime afterwards, Krishna Chandra came 
to the boute of Jyotish Baba at Boowanipur, 
told him that the lady was very ill at Bara- 
nagore and requested him to draft a Will, 
Jyotish Bibu told Krishna Chandra that he 
wa9 oeaupied with examination work and 
could not afford time to see the lady for the 
next ten or fifteen days. Upon this evidence 
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strengthened by that of Dr. Goknl Chandra 
Dbar, there is no room for docbt that, before 
September 1916, the lady had intended to 
make a testamentary disposition of her prop¬ 
erties so as to exclude her son from the 
inheritance, and that she retained stub inten¬ 
tion as late as the end of February or the 
beginning of Marsh 191? after she had 
removed from her residence in British 
Cbandranagore to th9 bouse of her second 
son in law at Baranagore. The question has 
accordingly to be faoed, whether she did in 
fast carry out her intention by means of 
the document under consideration. Her son- 
in law, Krishna Chandra Chose, who holds 
an important position in a mercantile firm and 
who takes no benefit under the Will, unless, 
indeed, the annuity of Rs. 2 a month in 
favour of his wife ean be regarded as such, 
has been examined and cross-examined at 
considerable length. He corroborates tbe 
narrative of Babu Jyotisb Obandra Hezra 
in every material particular, and adds that 
his mother in-law bad repeatedly expressed 
a wish to make a Will in view of the oon- 
duct and character of her son Nitai. On tbe 
refusal of Jyotisb Babu, he went to Narayan 
Chandra Chatterjee, a Pleader of Baranagore, 
now dead, who expressed bis inability to 
oome on tbe Sunday, on which the Will 
was made. Thereupon, a neighbour, Adhar 
Chandra GhoEe, a trader in rice, c£ftr<d to 
etouie tie services of a deed-writer, Nanda 
Lai Das, who was known to him. Krishna 
Chandra accordingly took Nanda Lai to bis 
mother in law who gave him instructions 
about tbe provisions to be inserted in tbe 
Will. Nanda Lai (hereupon prepared a draf^, 
which has been produoed in these proceedings. 
It was read over to Rajanimani, and, after 
gbe had expressed her approval, Nanda Lil 
made a fair copy. At this juncture, Rashbibari 
Mookerjee, the physician who attended upon 
Rajanimani, same to see her, and, as was 
quite natural, he was requested to stay and 
attest tbe Will, Krishna Chandra aleo asked 
a neighbour, Saileswar Sanyal, a trader, to 
some and attest the Will. It eo happened 
that Jitendra Nath Upadbyay, a Pleader of 
the Alipore Bar, had just at that time some 
to Saileswar Sanyal to collect some money 
due to his brother. Krishna Chandra, 
eeeing him present, and learning that be 
was a Pleader, pressed him to come and be an 
^testing witness. The Will wa9 subsequently 
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executed by the lady, and was attested by 
Nanda Lai Das, the ecribe, Kriebna Chandra 
Gbose, the son-in law of the testatrix, Adhar 
Chandra Gbose, a local trader, Rashbibari 
Mookerjee, the physician, Saileswar Sanyal, 
a neighbour and a trader, and Jitendra Nath 
Upadbyay, the Pleader. These persons have 
oome forward to pledge their oath that tbe 
Will was executed by the lady and was duly 
attested by them. They are persort of 
respectability, and no hypothesis has been 
put forward, except tbe innate perversity of 
human nature, to explain why they should 
all conspire to forge the Will, and to perjure 
themselves in Court. The version given by 
them in examination in ebief has not been 
affected by cross-examination ; on tbe other 
hand, their statements are free from material 
contradictions, and their narratives have the 
ring of truth about them. These statements 
are further supported by Sarojini, tbe 
widowed daughter-in-law of the testatrix, 
who was in the room where the document 
was executed ; she was subjected to a severe 
and prolonged cross examination, but with 
no effect. This mass of tectimony bee,' 
however, been summarily brushed aside by 
the District Judge on grounds of suspicion 
for which no foundation has been laid in 
the evidence. No dcubt, as stated by Lord 
Davey in Tyrrell v. Painton (1), wherever a 
Will is prepared under circumstances which 
raise a well grounded suspicion that it dres 
not express tbe mind of tbe testator, tie 
Court ougbt not to pronooros in fevour of 
it unless tbe suspicion is removed, Bot, as 
was explained by Jenkins, 0. J, in Ooru- 
tur Butt v. Btnetiur Dull (2), this suspicion 
must be ore inherent in the transaction 
itself, and not the doubt that may arise 
from a cot diet of testimony which tecorrcs 
apparent on an investigation of tbe transec¬ 
tion. Tbe reasons assigned by the District 
Judge for his refusal to act upon tbe testi¬ 
mony of seme, at any rate, of the witnesres 
examined in this case indicate, however, that 
he has approached the evidence from an 
entirely erroneous standpoint. Thus, with 
regard to Nanda Lai Das, tbe scribe, be 
notes that he was procured from Serampore, 


(1) (1894) P. 151 at p. 1C9; 0 R.540j 70 L. T. 453; 

42 W. R. 843. ) 

(2) 13 Iml Cas. 677s 39 0. 245, 16 0. W. N. 2«5, 
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atroBB the river, and adds that aa he has been 
a Pleader’s elerk and writes for people fre- 
renting Courts and Registration Offiies, 
beie a likely hand to be shoaen for getting 
np a deed. There is no foandation laid 
in the evidense for the imputation thus 
made against professional deed-writers m 
general. He next dismisses the evidense 
of the Dostor Rasbbibari Mookerjee with the 
remark that he does not pay iosome tax and 
was prosesuted in a forgery care. This 
somment is based apparently on a statement 
made by the witners in the following terms: 
“there was a oriminal ease against me for 
forging a currency-note ; there were fourteen 
aesneed in the case ; only odo Pbani Bbushan 
Pan wae sonvisted ; ell the others inaluding 
myself were acquitted in the fcessions Coart; 
that was seven or eight years ago,” The 
Distriot Jodge thoe overlooks the elementary 
prinsiple that where there has been an 
asquittal, the aqnittal ia sonslnaive; aa 
Jenkins, 0. J., observed in Emperor v. 
Noni Gopal (3), on the authority of the 
decision in E(Z. v. Flummer (4), it would be a 
very dangerous principle to adopt to regard a 
judgment of not guilty as not fully establish, 
ing the innosense of the person to whom 
it relates. Again, Saileswar Smyal ia 
discredited beoanse be is a neighbour, while 
Jitendra Nath Upadbyay is not relied cn 
beoanse he is ft sb&nce witness from ft 
distanse. The Distiist Judge, however, 
sonscdes that the evidenoe of all theee 
witnesses sould te accepted if the Will bad 
been exesuted in the natural way and 
publicity given to it, though be does not 
state how the execution was unnatural and 
bow secrecy coold have been iutended 
when at least half a dczan strangers were 
present in the assembly. The District 
Judge next proceeds to make the general 
obrervation that it must be atknowledged 
that there is no great relustance in our count'y 
in getting np a deed of this kind. Tbeie ia 
no trace of evidense in the reoord to 
support this remark with regard to the 
people either of the province in general 
or of the localities where the lady resided 


(8) 10 Ind.Caa. 582} 15 0. W. N. 503; 33 0. 559) 
12 Cr. L.J. 288. 

(4) ■ 1902; 2 K. B. 339; 71 L J. K. B. 805| 08 J. P. 
647i88L.T.880|18T. L. R. 050; 51 W. R. 137} 20 
CPX. 0. 0 248. 
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or the Will waa executed. The Judgtf 
then proceeds to rely upon a statement 
made by Baba Jyotish Chandra Hezra 
in cross examination to the effect that 
Kaoty Chandra Chore and Kailaah Chandra 
Ghose, two members of the Chose family 
of Cbandranagore, had propounded a Will 
alleged to have been executed by Trailokya 
Nath Ghose, brother of Kanty Chandra 
Cho6P, that Probate of the Will was re¬ 
fused by the Trial Court, and that during 
the pendency of an appeal in this Oonrt 
the matters in difference were settled by 
a deed of release dated the 9lh March 
1916. It ia difficult to see how this 
statement is relevant to the present pro 
ceediDgs and bow it can be admissible in 
evidence. The recitals in the deed of 
releare are plainly inadmissible, and the 
document was introduced into evidenoe for 
an enlirely different purpose, namely, as 
containing the signature of Rajanibala who 
had aated as the guardian of her infant 
grand-son, Anil Chandra, in the transaction. 
The District Judge plainly should not have 
allowed hie judgment n;on the question 
of the genuineness of the Will now in 
controversy to be affected in the remotest 
degtee by what took place in connection 
with the alhgjd Will of Trailokya Nath 
Gbcee. Moreover, his observation that the 
Will of Trailokya Nath was designed 
to cheat bis daughters while the present 
Will is intended to save the estate from 
the effect of the sondnct of a dissolute 
•cn san only be regarded as embodying 
a wholly misleading analogy. This is 
followed op by the entirely groundless 
imputation that a friendly neighbonr (Sai* 
leswsr Sar.jal) and a young student (the 
Pleader Jitendra Nath Upadbyay) would 
not bs averse to helping a minor. Tn view 
of these and other remarks made by the 
District Judge, we see no essape from 
the conclusion that the adverse opinion 
formed by him with regard ti the Will 
in dispute is not based upon a consideration 
and analysis of the positive evidonse on 
the record He has in fact adopted the 
method which has been more than once 
condemned by the Judi.ial Committee; 
Oholev No ram Stng\ v. Batin Koer (5) 

(6) 22 I. A. 12j 22 0. 619j 8 Ser. P 0 J li 
I ml. Deo. (H. a.) 846 (r. 0.)! 604j 11 
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End Jag rani Koer v. Darga Panhad (G 1 . 
As was observed by Lord Watson in the 
first of these eases, in order to prevail 
against such evidencs as has been addnre), 
the improbability mn it be dear and cogent 
arid most approach very nearly to, if it 
did not altogether •ODstitate, an impossibility. 
Thie was emphasised by Lsrd Shaw in tbe 
eesond sase, when he added that the 
objection that the witnesses might have 
been of a better class is at an end when 
execution and attestation are proved. A 
commant of this character ha6 no force 
exoipt upon something of a math h : gher 
level than mere suspicion, namely, proof 
which would thoroughly satisfy the mind 
of a Court that the witnesses had committed 
both forgery and perjury. In the case of 
a Will, reasonable, natural and proper in 
its terms, it is not in accordance with 
sound rules of construotion to apply to it 
those canons which demand a rigorous 
scrutiny of documents of which the opposite 
can be said, namely, that they are unnatural, 
unreasonable or tinged with impropriety. 
Iu view of all these oircumstances. we 
cannot attach much weight to the opinion 
of tbe Trial Judge who had the advantage 
of eeeiog the witnesses and noticing their 
look and manner, as laid down by the 
Judicial Committee in Sham Oharn Kundu 
v. Khettromoni Dasi (7), Shunmugaroyi 
Mulaliar v. Manika Mudaliar (8), Bombay 
Cotton Manufacturing Co. v. Motilal (9» t 
Beg. v. Bertrand (10) and othir decisions 
reviewed in Lalljet Malo.r.td v. Dadcbni 


[1922 
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(0) 22 Ind. Cas. 103| 41 I. A. 70; 36 A. 93; 19 C. 
L. J. 103; 10 0. 0. 390; 12 A. L. J. 125; 26 M. L. J. 
153; 16 U. L. T. 125; 11914) M. IV. S. 137; 18 W 
N. 521; 16 Born. L. R. 141; 1 0. L J. 57:1'. C ). 

(7 1 27 I. A 10; 27 C. 521; 2 Bom. L. R. 513; 4 C. 
W. N. 601; 7 Sar. P. C. J. 08; 14 Ind. Dec. is. s ) 
313. 

(8) 3 Ind. Cas 799; 30 I, A. 185; 32 M. 400; 10 C. L. 
J. 276; 11 Bom. L. E. 1200; 0 M. L. T. 301; 19 M. L 
J. 640 <V. 0.). 

»9) 29 Ind. Cas 229; 41 I. A. 110; 3) B. 384; 21 C. 
L. J. 5 9; 19 C. W. N. 617; 17 M. L. T. 409; 28 M. L. 
J. 693; 17 Bom. L. H. 455; 2 L. Vf. 521; (1915; 11. W. 
N. 783 P. C.). 

(10) (1-67) 1 P.C.5’0 at p. 635; 4 .Moore P. C. 
(.v. s ) 460: 31 L J. P. C. 5 ; 10 L. T. 752; 16 IV. R 
9; 10 Cox C. C. 618; 10 F-. E. 391. 


Ji>an,i Qutdar (11) and Surendra Kri,h 
Mondal v. Bane* Daui (12). 

We may further observe that the evidence 
addneed by the propoander is practical!* 
uncontradiated. We have, on the other side 
some evidence as to realisation of rent from 
the tenants of the houses after the death 
of the testatrix. On one o.aasion Nitai and 
Kmhna jomtly demanded rent; that was 
apparently to meet the expenses of the 
Sradh ceremony. The tenant, however, did 
not pay the rent, and he oontinned to with, 
hold it when he foand there was a dispate as 
to the title. The only evidence worthy of 
notice addneed on the side of tbe caveator is 
the signature of the testatrix on the release. 
There may be a controversy a* to whether 
the document was dnly proved and received 
in evidence, bnt even if we assnme that it 
was really executed by the lady, it dors 
not assist the case of the caveator, Tbe 
District Judge limited himself to the observa¬ 
tion that the signature on the Will ie 
firm and not like that of a pale and 
emaaiated lady on the point of death. 
V7e have no evidence to show how mcoh 
vitality the lady possessed three days before 
her death; bnt this mnoh is plain that a 
comparison of the signatnre on the Will 
with that on tbe deed of release is not 
calculated to excite suspicion. In this 
connection, reference may be made to the 
exposition of tbe methods of proving band¬ 
writing given by Jenkins, 0. J. ( in the 
caee of Barindra Kumar v. Emperor (13) 
which was followed in Pulin Behary v. 
Emperor (14). Tbe ordinary methods of 
proving handwritings are: («') by calling ac 
a witness a person who wrote the document 
or saw it written, or who is qualified to 
express an opinion es to the handwriting by 
virtue of section 47 of tbe Evidence Act; 
(»V) by a comparison of handwriting as 
provided in section 73 of the Evidence 
Act; aod (m) by the admission of the person 
against whom the document is tendered. 
A document does not prove itself, nor is 

(It) 81 Ind. Cas. 807; 43 C. 833; 23 C. L. J. 1 90; 20 
C. W. N. 335. 

(12) 69rnd. Cas 814; 47 C. 1C* C ; 33 C. L. J.31; 
24 C. W. N. 660. 

113) 7 Ind Cas. 359; 37 C. 457 at p 502; 14 C. A- 
N. 1H4; 11 Cr. L. J 45'. 

(14' 16 Ind. Cas. 257; 15 0. L. J. 517 at p. 69J; 15 
C. W. Jf. 1105; 13 Cr. L. J. 609. 
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tn unproved signature proof of its having 
been written by tbe person whose 
signature it purports to bear, In applying 
tbe provisions of jeetion 73 of the 
Kvidenie Act it is important no" to lose 
sight of its exast terms. It does not 
sanation the somparison of any two docu¬ 
ments, but requires that tbe writing with 
whish the soroparieon is to be made, or tbe 
standard writing as it may be sailed, shall 
be admitted or proved to have been written 
by tbe person to whom it ie attributed, and 
next the writing to be sompared with the 
Biandard or, in other words, the disputed 
writing, most purport to have been written 
by the same person, that is to say, the 
writing itself must slate or indisate that 
it was written by that person. The sec¬ 
tion does not specifically state by whom 
the somparison may be made, though 
the sesoEd paragraph of the eestion dealing 
with a related snbjest expressly provides 
by way of sontrast that in that particular 
connection tbe Court may make the com- 
parison. A somparison of handwriting ie 
at all times as a mcde of proof hazardous 
and ineontlueive, and espeeially when it 
is made by one not sonversant with the 
subjest and without sash guidanse as might 
be derived from the arguments of Connsel and 
tbe evidense of experts. In Sreemuttu thoo'.ee 
Bibee v. Oobind Ohunder Roy (15) it was said 
by tbe Oonrt that "a somparison of eigna. 
tnre is a mode of assertaining the truth 
whish ought to be used with very great 
sare and eantion." It is trae that the 
opinions of experts on handwriting meet 
with their full share of disparagement at 
times, but at any rate there is this use 
in their employment, that the appearames 
on whish they rely are disslored, and san 
thua be supported or eritioieed, whereas an 
opinion formed by a Judge in the privaey 
of his own room is snbjest to no sash 
sheik. And that tbe aid of an expert may 
be of value was charly the opinion of eo 
distinguished a Judge as Mr. Justice Black, 
bom, who in Reg. v. Barren (16) refused to 
allow a comparison to be made without 
the help of experts, A comparison of 
writings has eonaeqnently been deemed a 


(16) 22 W. R. 272. 

(16) (1869) H Cox 0, C. C43at p. 648. 
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mode of ascertaining the troth which oaght 
to be need with very great eantion: Nob.n 
Krishna v. fl'ioici Ml (17), Kurallee rertaud 
1 litr v. Ananiaram Bajra (l8) specially if no 
skilled witness has been sailed to make 
tbe aomparisoc; Reg v. ' i-viflock (19), Vs 
Barrey (16), Doe d Muddv. Suckermore 
Ra endro Rath Boldar v Jogeidro N*th B Jnsr- 
jet{i\), Romeih Ohunder Mu'.er i v. Rajani 
Kant Mukerji (22). We mnst further bear in 
mind that, although from the dissimilarity of 
signatures, a Court may legitimately draw 
the inferense that a partisnlar signature is not 
genuine beesuse it varies from an admittedly 
genuine signature, yet, resemblance of two 
signatures affords do safe foundation that one 
of them ia genuine. Now, it may be conceded 
that if two signatures are exactly identical, 
there ia room for suspicion that the one 
in question may be a eopy or oireful imi¬ 
tation of tbe gennine eignatnre. It is a fact 
well-known and may be readily verified that 
no two signatures, actually written in 
the ordinary sonree of writing them, are 
precisely alike. The character of a per* 
con’s signature is generally of aliform 
appearance, and the reiemblancs between 
one and another signature of tbe same 
person is thne apparent, bat tbe coincidence 
is seldom known where a genuine signature 
of a parson superposed over another genuine 
signature of the same pereon is euoh a 
fac-simile that one is a perfect match to 
the other in every respect. There ia 
generally diversity in tbe marks of tbe 
pen, the eizJ of the letter, the level of the 
eignatnre and tbe space it eeenpies, that 
stands as a guard over the genuine eignatnre 
and oharasterises it as the true signature. 
But, as was observed by Coleridge, J. in DoeJ. 
Mudd v. Suehnr.ore (20), “the test of genu* 
inenees ongbt to be the resemblance, not 
to the formation of the letters in some other 

specimen or enetimens, bat to tbe general 

(17) 10 C. !017 at p. 1031; 6 Ind Dec. (jj. s ) 700. 

(18) 8 B. L. E. 410 at p 502; 10 \Y. B. 16 (P. 0 ). 
2 Sar. P. 0. J. 695; 2 Siitli P. 0. J. 454. 

119) (1894) 2 Q B 700; 03 L. J. M. C. 233. 10 B 
431; 72 L. T. 299; 43 W. B. 14; 18 Cox C. C. 104; 68 
J* P* 7o8, 

(20) (ISfO) 5 A. & E. 703 at p. 705; 2 N. and P. is. 

7 L. J. (n. b ) K. B. 8-’; W. W. and D. 405. Ill jj ’ 
1331; 44 R. R. 633. K ’ 

(21) 14 M I A. 67: 7 B. L. B. 216: 15 W. R p r 
41; 2 Sutk. P. 0. J. 422; 2 Sar. P. C. J. 066; 20 E. r! 
711. 


(22) 21 0.1; 17 Ind. Jur. 428, 6 Sar. P. 0.J 
10 Iud. Deo. (N. b.) 688. 
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•bara.ter of writing, whiah is impressed on it 
as the involuntary and uneonseiona result of 
aonstitutioD, habit, or other permanent aause, 
and is, therefore, itself permanent ” Again, 
as Sir J. Niaboll said in Robson v. Rode 
(23), the best, usually perhaps, the only 
proper, evidense of handwriting is that of 
persons who have acquired a previous 
knowledge of the party’s handwriting from 
seeing him write, and who form their 
opinion from the general cbaraoter and 
manner of this, and not from sritiaising 
partianlar letters." I have aompared the 
two signatures, and the impression left upon 
my mind by their prevailing aharaater is 
that they are signatures of the same person, 
although on one doaument she signs her 
name as Rajanibala and in the other as 
Rajanimani. But, notwithstanding this 
general aorrespondenoe of the signatures, 
justifying a reasonable inferenae that they 
were made by the same person, I do not 
desire to base my oonalusion upon the 
similarity of the signature', beoanee, as has 
been well obsei ved, it is not diffiault to 
forge the band writing of almost any person 
so that it may be impossible for even the 
most aaule and ezperienaed Judge to disari- 
minate between the false and the true. 
Besides, sueh relianae upon similarity of 
signatures is unnesessary in the present ease, 
aa Here is, in my opinion, a macs cf direst 
and oireumstantial evidence which points 
nnmistakably to the genuineness of the 
Will, Afteran examination of that evidenie 
ar.d a consideration of the critiaisms thereon 
by the District Judge and by Conreel fcr 
the reepoident in this Court, I feel no 
doubt that the Will was duly executed and 
attested by the testatrix. I may add that 
it is cot necessary here to consider what 
may be the legal effect of the grant of 
Probate upon the title set up by the 
caveator. 

The result is, that the appeal must be 
allowed, the decree of the District Judge 
set aside and the application for Letters cf 
Adminittration with copy of tte Will 
annexed granted to the appellant with costs 
in both Courts. 

Bocvlahd, J.— I agree. 

M. H, Appeal allowel, 

(23 (1824) 2 Add. 63 nt pp. 8", 81j 162 E, It. 216. 
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or 1920, 

Appeal iaom Appellate Oedib No. 32 

or 1921. 

June 29, 1921. 

Present: —Mr, Justice Ross. 

In No. 709 or 1920. 
JlTENDRANATH OHiTTERJIamo 

A80IBSR—PlaINTIK?S —ApPILLAKTS 
t etsus 

JHAKU MANDAR and oruiRs— 
Defendants—Respondent*. 

In No. 32 or 1921. 

JHAKU MANDAR and other!— 
JucGHiNT-UiBrOBg -Appellants 
versus 

Bibu NRIPENDRA NATH OflATrfiRJI 

AND ANOTHER—DrCillHOLDERS — 
Re9FO:DKN!8. 

Civil Procedure Code (Act V of 1833J, 0. I, r. 9, 
0. XLl t r. 4— Necessary parly, omission of, in appeal , 
effect of- Lease— Kabuliyat, construction of—Produce 
rent stipulated—Arrears value , recovery of. 

A person who is a necessary party to a suit is 
also a necessary party to the appoal, [p. 781, col. I.] 

In a suit for the rent of a holding the plaintiffs, 
four in number, obtained a decree, the decree not 
being for specitic sums in favour of each plaintiff 
the defendant appealed against the decree but 
joined only two of the plaintiffs as respondents: 

Held, as the two plaintiffs joined as respondents 
could not have maintained the suit, the appeal 
was incompetent, and the decree passed therein 
a nullity, [p 781, col. ?.] 

In a Manthika Settlement stipulation as to lent 
was a9 follows : 

“Wo shall in respect of the kamat land deliver to 
the malik zemindar aforesaid at his place, grains, 
kalai and jut, two mauuds per biyha on the average 
total 83 maunds 28 seers by way of rent in this 
way, viz , each year in the month of Pous 60 maunds 
of Kalai and in the month of Baisakh 38 maunds 28 

seers jai (oats).the price approximately is fixed 

at Rs. 2-1-0 for kalai per niaund, and Rs 2-?-0 for 

jai per maund..Approximate rent comes to 

Rs. 186.” The price at which the produce was valued 
was not stipulated to be payable in default of 
delivery of produce : 

Held, that oa the true construction of the deed, 
the clear consequence of the non-dolivery of produce 
as covenanted was that the tenants were liable for 
tho market-value of these crops at the time when 
they wore deliverable, [p. 782, col. 1.] 

Me96r9. Sushil Madhab ilulltck , N. 0 • 
Sinha, B, A\ blitter and 8. S. Bose, for the 
Appellants, in No, 709 of 1920 and for the 
Respondents in No. 32 of 1921. 

Messrs Naresh Ohandra Roy and S . 
Fose, for the Respondents, in No. 709. of 
) 920 and Appellants in No, ?2 of 1921» . 
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Ross, J.—This is an appeal by the 
plaintiffs in a suit in which they claimed 
Rs. 1,319 on account of rent for 41 bighas 
17 kaihat of land for the years 1322 to 
1325, The land was held by the defend¬ 
ants tinder a Manhnnda Settlement for 3 
years from 1310 to 1312 and they have been 
holding over. The Mnnsif gave a deoree in 
fall bnt the learned Dietrist Judge modified 
tbedecree on a constrnotion of tbe lease. 

The first point taken in seoond appeal is 
that the appeal to the District Judge was 
incompetent and bis decree a nullity because 
the enit was brought by fonr plaintiffs while 
only two of these were made respondents in tbe 
appeal, In support of this contention the 
eises of Ee.oy Qopol v, Vmeih Oliandra Eo.«(l), 
Dharan.it Laroyan Singh v, Chandeiunr Frosii 
Narayan Singh (2) and an observation in the 
judgment of the Privy Oounsil in Rai Ohundtr 
Sen v. Oanga Dai Seal (3) have been referred 
to. On the other side has been sited the 
desision in Upendra Kumar Ohahrawly v. 
Sham Lai Mandal (4). This desision appears 
to be in eoi tl st with the other authorities and 
sontrary to the general aoarse of desision. 
It seems plain that a person who is a neces¬ 
sary party to a enit most also be a nesesaary 
party to the appeal. The two plaintiffs who 
were made respondents to the appeal sonld 
not have maintained the mit wbish was a 
■ait for rent for one holding, and tbe appeal 
against these two plaintiffs only ip, in my 
opinion, insompetent. It was attempted to 
support the deiree on the ground that the 
plaintiffs are brothers governed by the 
Dayabhaga Sebool of Law and that tbe two 
who were made respondents are the senior 
members of tbe family; but the desree appealed 
against was not a desree for speeifis sums in 
favour of easb plaintiff but a single deoree 
in favour of all. The appellants were not 
entitled to divide tbe amount of the deiree 
by two and appeal against two of the 
plaintiffs only in respest of half of the sum 
decreed. 

Reference was also made to Order XLT, rule 
4, but that has plainly no applioation as it 

provides for an exactly. opposite set of sir- 

(l) a 0. W. N. 190. 

1 A - h - 8 °' W. N. 
(P. of)! L A ‘ 71 ‘ 14 “• L - J ‘ Ii7 ' 8 Sar - P- C. J. 63} 

^ 3t 0. loaji 11 (J. V7. Jf, iiQOj 0 0. J. 715, 
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•□instances to the present. I, therefore, bold 
that tbe appeal was incompetent and that the 
desree passed in appeal is a nullify. 

Tbe second point is on tbe merits of tbe 
sate. It is contended tbat cn the true son- 
struation of tbe kabuliyat the Munait’s 
decree wae right. The Settlement is express¬ 
ed to be a Mantbika Settlement. The 
stipulation as to rent is as follows :— 

“We shall in respest of this kamet land 
deliver to the Malik tetr.indar aforesaid at bis 
plate, grains, Kalai, and Jai, 2 roaunds per 
bigha on the average, total 83 maunds 28 
6eers by way of rent in this way, vis., eaoh 
year in the month of Poos 50 maunds of Kalai 
Bed in the month of Baieakh 33 maunds 28 
seers Jai Coats).” 

The term of tbe Settlement is then set 
forlh and prevision is made for what is to 
be done in tbe ease of excess or defeat in tbe 
area under oultivatior, tbe rent being in- 
•reared or decreased at the aforesaid rate of 
2 maunds of Jai per bigha. Then at the end 
of tbe Iea;e tbe following words oseur ; “the 
prise approximately is fixed at Rs. 2 4 0 for 
Kalai per maund, and Rs. 2-3-0 for Jai per 
maond,” and in the Sahedule "approximate 
rent somes to Rs. 185." Various sases have 
been sited on the sonstrustion of leases more 
or less similar to tbe present lease and in 
these saees different views have been taken. 
As these deeisions proceeded on tbe terms 
of the oontraats wbish were there being eon- 
strued, they are not of muoh assistants in tbe 
present case; bnt it may be noted tbat in 
Banetuar ilukherji v. Umeth Ohandra Chakra . 
6ar<» (5) stress was laid in eonstruing the 
dooument on tbe fait tbat there was an 
express provision relating to the delivery of 
paddy in the month of Pous. A similar 
provision is found in the present lease. There 
is no doubt tbat the lease is a Manhnnda 
lease and the rent payable is rent in kind. 
There is no provision, as in some of tbe 
oases tbat were oited, tbat nn failure to pay 
rent in kind, rent at a partioular sash rate 
shall be payable. It is eontended that tbe 
last slause of the lease, whish I have already 
quoted, has this effest. It is not so expressed 
and, in my opinion, will not bear that inter¬ 
pretation. In the first place this elanse is 
not inserted along with tbe slause where the 
rent is set forth bnt in a different part of the 

(6) 7 Iud. Caa, 876) 37 0. 636, 
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loafe altogether, remote from the elanee pro- 
vidiog for the payment of rent. In the eeoond 
plaoe the priae at whiah the prodaae is valued 
is not stipulated to be payable in default of 
delivery of produae. Thirdly in both plaaee 
where sash is mentioned, the word ' approxi¬ 
mate ' is need. Now, no one grants a 
lease at an approximate rent and the fast that 
the word ‘approxima'e” is used in sonneation 
with t> e terms relating to oash is a alear indi- 
sation that these terms are not rent or any 
substitute for rent. The rent is prodnse 
deliverable in the month of Pjua 50 maunds 
of Kalai and in the month of Basiuk 33 
maunds 23 seers of Jai. It 6oems to mo that 
the alear sonsequenas of non delivery of 
produie as sovenaoted is that the defendants 
are liable for the market valae of these srops 
at the timo when thsy are dolivsrable. I 
bold, therefore, that the Distrist Judge has 
erred in his sonatrastion of this lease and 
that the appeal ought to have been 
dismissed. 

Toe result is that the present appeal must 
ba desreod with sosts, ths dearee of the 
Distrist Judge set aside and tho deiree of the 
Munsif restored. 

Kote —The above judgment was alfirmel on 
appeal under the Letters Patent of the High Court 
on the SOth December 192'.—[E<J.J 
;. p, A w. c. A. 

Order accordingly. 
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BAlRUNTHA NATH CHATTORAJ 

AND ANOTHER—ReSPONOINTS. 

fr.lI-SMndn. d of proof to establish Will -Burden 


OASES. 



OJ i rooj Attesting wit nesses, production of-A rnttl' 
laic Court, duty of-Verdict of Juilje trying case no 1 
to be lightly disregarded. 


The standard of proof to establish a Will required 
by the Indian Statutes is that of the prudent man and 
notan absolute or conclusive one. The Evidence 
Act, while thus adopting the requirements of tho 
prudent man as an appropriate concrete standard bj 
which to measure proof, is, at the eamo time, 
expressed in terms, which allow full efTect to be 
given to circumstances or conditions of probability 
or improbability, so that where forgery comes in 
question in a civil suit, the presumption against 
misconduct is not without its due weight as a 
circumstance of improbability, though the standard 
of proof to Hie exclusion of all reasonable doubt 
required in a criminal case may not be applicable, 
[p. 788, col. ).] 


The onus probandi lies in every case upon the 
party propounding a Will, to satisfy the conscience 
of the Court that the instrument propounded is 
the last Will of a free and capable testator: in other 
words, where a Will is prepared under circurastanoes 
which raise a well-grounded suspicion that it does 
not express the mind of the testator, the Court 
ought not to pronounce in favour of it unless the 
suspicion is removed. Bet tho suspicion must be 
one inherent in the transaction itsolf and not the 
doubt that may arise from a conflict of testimony 
which becomes apparent on an investigation of the 
transaction, [p. 789, col. ?,] 


Though it is desirable that all the attesting 
witnesses capable of being called should be examined 
to remove all suspicion of fraud, it is not absolutely 
necessary that where there are many attesting 
witnesses, the absence of every one not callod should 
be speoihcally explained, [p. 789, col. ?•] 


The verdict of a Judge trying the case should 
lot be lightly disregarded by the Appellate Court 
rhere tho issue is simple and straightforward and 
be only question is, which set of witnesses is to 
►e believed. But where the determination of tho 
[uestion of genuineness of a Will depends not 
uerely upon the assertions of witnesses but upon 
urrounding facts and circumstances whose existence 
3 either admitted or indisputably proved, tho 
udgment of the Trying Judge may be vitiated by 
is failure to test the veracity of the witnesses by 
eferenco thereto. Two conflicting view-points hate 
o be reconciled, namely, on tho one hand, tue 
ndoubted duty of the Court of Appeal to review 
lie recorded evidence and to draw its own inferences! 
nd conclusions, and, ou the other hand, the QD( l ll ^ a " 
ionablo weight which must be attached to - 
pinion of the Judge of the primary Court who ba 
io advantage of seeing the witnesses and noticing 
hoir look and maunor. Tp. 7S9. col. 1.] 


Appeal against the detieions of ^0 Dietfkj 
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Mr. T. 0. P. Gibbons (Advocate General), 
Dr Dirar'na Nath Hitter, Babns Pramatha 
Nath Barterj(e, Bama trosrd Hookerjte and 
Phanituira Nath Das, for the Appellant. 

Sir Aiutosh Ohaudhuri, Babas Kdrunamoy 
Bose, Bimala Charan Deb and Narendra Krishna 
Bose, for Ihe Respondents, 

JUDGMENT. 

MookCBJiB, J.—The subject matter of ibe 
litigations which have anlminated in these 
two appeals is the estate left by one 
Mandakini Dt-bi, a Hindu lady, who died 
on the 16th September 1918, On the 1st 
Ostober Is 18 Baiknntha Nath Chattoraj, 
the mrviving brother of her de«6ased 
bosband, Brahmanaoda Obattoraj, made an 
applieation for Letters of Administration to 
the estate left by her. Oa the 28th July 
1919 her sister, Prasannamayi, the widow of 
Rajballabh Chattorai, another brother of her 
husband, applied for Probate of an unregister¬ 
ed Will alleged to have been ezesnted by her 
on the 14th Ssptember 1918, two days before 
her death. The relationship of the members 
of the family is set out in the annexed genea¬ 
logical table; 


MADHUSUDAN OUATTORAJ. 


Badhaballav, Brahmanamla, BajUallabh, Baikuutha 
died 1900 died 1919, died 1902, Nuth, 

i widow Maudakini widow (Caveator). 
Aeutosh (Testatrix) frasanoa* 

T '. . , 

Jamini - (Propounder) 


By consent of parties, the Administration 
and Probate prcceedirgs were tried cn tie 
tame evidence. In the Probate proceedings, 
the District Jndge same to the eonelneion 
that the genuineness of the Will had not been 
established; accordingly, be granted Letters 
of Administration to the petitioner in the 
other proceedings. Two appeals have, eon- 
peqoently, been presented to this Court by 
Prasannamayi; Appeal No. 31 of 1920 ie 
directed^ against the refusal of Probate: 
Appeal No. 35 of 1920 is direoted against tbe 
grant of Lettora of Administration. The 
substantia! point in aontroversy is the quss- 
lion of genumoueu of the Will, 


Tbe Will purport?, cn the faie of it, to h»’ e 
been exeauted by Mandakini whole name wi s 
signed by Natatar Mockerjee, who aleo 
signed his own name as the esribe, and theie 
were in addition seven attesting witnesier, 
Tbe eoribe and four of tbe attesting witnesses 
have been examined on behalf of the pro¬ 
pounded Tbe Will recites thit Brah- 
mananda, tbe husband of the testatrix, 
bad a brother Pajballav who had trkea 
her lister, PraeaDnamayi, ae bis second w'fs. 
Brabmananda and Rajballabh need to livo in 
joint mess and ostate as members of a Hindn 
family, and einse their death, Mandakini 
and Prasannamayi bad likewise lived in joint 
mess and estate. Rajballav bad bequeathed 
bis property to his widow, that is, to her 
sister Prasannamayi, and in his Will had 
appointed her hnsband as 6X6entor. Her 
husband had taken ont Probate cf the 
Will of his brother and had, out of tbe 
ineome and profile of bis own property and of 
the estate left by bis brother, acquired 
properties in his own name. AH these proper¬ 
ties he had bequeathed to her and had ap¬ 
pointed her oousin (mother’s siter’s son), 
Kalibhuean Mcokerjee, as exeautor. After 
these recitals, the testatrix proceeded to give 
direetiona for the disposal of her estate in 
five paragraphs. In the first clause, she 
dedicated a property to goddess, Durga, and 
appointed Baiknntha Nath (her hnebsnd’e 
yoanger brother) and Aeutosh (son of her 
husband’s elder brother) as managers of tbe 
property so dedicated. In the second clause, 
she directed her brother-in-law aud nephew- 
in-law to feed Brahmins annaally on the 
occasion or the Durga Paja, for the spiritual 
benefit of her husband, ont of the inoome of 
two other properties. In the third clause, 
she directed Re. 1,500 to be spent in the 
performance of her Sradh ceremony. Iq the 

fourth clause, she directed the residue of her 
estate to vest abEolately in her sister, PraeRn- 
namayi. In the fifth clause, she directed the 
expenses of the annual Sradh ceremony of 
herself and of her husband to be met ont of 
the income of the ectate vested in her sister. 
These direetions do not seem unnatural • on the 
other hand, they constitute the kind of disposi- 
tion which might well have been made by an 
elderly Hindu lady in the position of the 
testatrix. She had no ohildren ; her sister had 
married m the same family as heraelf, thsic 
baabande were brothero who bad lived join! iq 
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xne.s and estate and separate from their ether 
brothers. Her nearest relatione by marriage 
were her husband's yoanger brother and elder 
brotbei'e son. In a family so .onetitned, it 
wae not surprising that a pious Hindu lady 
would dediiate some property for the worship 
of the deity, appoint her brother-in-law and 
nephew-in law as managers thereof, make 
provision for her own Sradh oeremoDy and the 
annual Sradh ceremonies of herself and of her 
husband, and leave tie residue of the estate 
to the sister whom 6he dearly loved. These 
provisions of the Will can in no eenee be deem¬ 
ed inofficious or unnatural; on the other hand, 
they are prima facie reasonable, asthey do not 
disregard the moral alaims of the relatives of 
the testatrix whioh the ties of kinship suggest; 
they are .onsequently Dot saleulated to exoite 
tuspi.ion as to the genuineness of the dispesi- 
tiOD: Jagrani Host v.Durga Panhad(, 1). Wenow 
proeood to consider the evidence as to the aatoal 
exeootion anddue attestation of the Will by the 
testatrix; hut before we do so, it is neoessary 
to state tho circumstances whieh led up to tie 
discovery of the Will, for, as will presently 
appear, their true bearing upon the 
question of genuineness of the Will has 
Dot been fully appre.iated by the Trial 
Judge. 

As previously stated, the applioant for 
Letters of Administration prefented bis petition 
to the Distrist Judge on the let Ostoher 1918, 
On the same date, the Distrist Judge made an 
order for the appointment of Babu Lalit 
Moban Banerjee, a Pleader, as Commissioner 
to make an inventory of the articles and 
•ash to be found in the iron safe end 
boxes belonging to the deoeased. The 
Commissioner went to the residence of the 
deseaeed on the following day. Thereupon, 
Prasannamayi objected to the interference of 
the Commissioner on the ground that her 
sieter, Mandakim', had bequeathed all ber 
properties to her by means of a Will. She 
further stated that the key of the iron chest 
in whioh the moveable properties left by the 
deceased were kept was not with ber, but was 
with Kalibhushan Mookerjee, the son of her 
mother’s sister, who lived in PakhanDa 14 
miles off. She added that she trusted no body 


elee and would not open the iron sheet or box 
till he came. She farther declined to show 
acythiDgas she had got everything in pursu¬ 
ance of the Will. What she elated was 
rednoed to writing by the Commissioner, and, 
later on iu the day, she asserted again that 
ber siaf er, Mandakini, had bequeathed her 
property to her by meane of a Will, The 
Commissioner submitted a report to the Oourt 
on the following day, in which he explained 
bis inability to make an inventory. On the 
3rd Oetober, the Diefriot Judge recorded 
that Prasannamayi claimed the properly 
under a Will, direoted her to chow caucs on 
the 6th November 1918 why she should not 
be criminally proseented for disobedience of 
the orders of the Court, and issued ihetrne- 
tions that iu the meantime the boxes and the 
safe containing the property, of whieh an 
inventory was sought to be made, be kept by 
the Commissioner in a separate room under 
seal, the key of the room to remain in the 
oastody of the Commissioner. On the 4th Oslo- 
ber the Commissioner again went to the re* 
aidenoeoftbedeoeased, collected the moveables 
left by her. made a list thereof and plsesd 
them in a separate room whish was looked up 
and sealed by him. The contempt proceed¬ 
ings against Prasannamayi dragged on for 
sometime, bat were subsequently abandoned, 
Od the 2 1st December 1916 a reference to 
arbitration was made at the instance of the 
parties, but this also, as might have been 
anticipated, proved iufruatuouB in the end, as 
the question of the genuineness of a testa¬ 
mentary instrument cannot be sottled by com* 
promise. Ultimately, the Commissioner again 
went to the residence of the deceased qnder 
the orders of the Court dated the 31sl 
January 1919, He reached the place on 
Saturday, the let February, opened^tbe 
room on the following day, and made a 
list of the 6afes, boxes and other article* 
'as also of their contents. This lilt. *** 
filed in Court on the 3rd February 191» 
and contained tbe following entry; 

"IBON CHEST 

COKTKNTS. 

(1) Unregistered Will of Srimati Manda¬ 
kini Debi by the pen of Natabar Mook«- 
jee of Pratraeayar, dated 28th Bhadra, 


(1) 22 Ind. Cab. 103; 41 I. A. 76; 36 A. 93; 19 0. 
1. J. 165; 26 M. L. J. 153; 18 0. W. N. 631; 15 M. L. 
T. 125; 12 A. L, J. 125; (1914) M.W. N. 137; 16 Bora, 
l, B. 141; 16 0. 0. 366; 1 0. L. J. 67 (P . C.). 
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(2) Draft of a Will by Srimati Mania- 
kioi Debi. These two are tied in a piMI 
of cloth,” 
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Ths lisf, as expressly etaied in the 
report of the Commissioner dated 3rd Feb¬ 
ruary 1919, was prepared by him in the pre. 
flense of Kalibhusban Mookerjee, Biikantha 
Nath Cbatbraj (the petitioner) and Biba 
Dpeudranath Dab, Pleader for Praeanaamayi. 
The articles found in the room were, after 
the preparation of the list, left there, and 
the room itself waa again locked np and 
sealed. On the 3rd February 1919, that 
is, the day after the discovery of the Will 
in the iron safe, Prannnamayi made a 
petition to the arbitrators in wbioa she 
recited the previous incidents and prayed 
that they might send for the Will. On the 
requisition of the arbitrators the Distriot 
Judge directed the Commissioner on the 
10th February to bring the docamentfl and 
file them in Court, On the I6sh February 
the Commissioner wont to the house agaic, 
M brought the unregistered Will and a draft 
of a Will found in an iron saf a " and filed 
them in Court on the following day, 
wrapped in a piece of cloth," It is thus 
dear that the Will was inside an iron safe 
which was locked np and placed inside a 
room, the doors whereof were looked ap 
and sealed by the Commissioner .and re¬ 
mained bo sealed from 4th 0«tober 1918 
up till 2nd February 191$. Consequently, 
the Will moet have baen in existence as 
• early as the -lth October 1918, : It has 
been boldly suggested, however, that the 
'Will might have baen manufactured later 
and smuggled into the iron safe when the 
■com was opened and the safe was unlocked 
on- the 2nd February 1919, But there is 
manifestly no foundation whatever for this 
ingenious suggestion which is not based on 
any evidence in the record. Ac already 
atatad, the Commissioner reported to the 
Court on the 3rd February 1919, that he 
had prepared the list of tha contsnta of the 
room and of the safes and boxes in the 
presence of Paikuntha Nath Obattoraj, and 
the list epeiifiel i n explicit terms “the 
Will and draft tied in a pieea of cloth," 
»a found among th« sontents of the iron 
faiknntha Nath might have forth* 
with objeoted that this was an in.orre.t 
i tat ament, and that the Wilt was smnggled 
in when the safe was opened by the Com¬ 
mission sr; his omission to taks exisption 
*t the tima is signifiuat, and no weight 

■ an be ittaihed to tha mush belated after. 
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thought that the Will might have been 
surreptitiously introduood into the safa 
when it was opened by the Commissioner. 
Snoh a suggestion plainly involves a serious 
oharge of aaralossness against the Com* 
missioner, and he sboald, in all fairnsss, 
have been examined before the .barge 
eonld be entertained. On the other hand, 
sash evidenee a9 there is on the retord 
inalnding the statement of the saveator as 
to nbat took plaae when the Commissioner 
oponed the room and unloaked the safe, 
indiaatss that the work was dona in the 
presonos of many people, anxiously watsb* 
iog the proaoediogs ; in sash eircamstanses, 
it is improbable in the highest degree that 
a desperate attempt would be made to 
smnggle in the two dosamentp, or, that if 
made, it should esospe detection. We mast 
oousequently hold that the Will and the 
draft were inside the iron safe on the 4th 
Ostober 1918, when it was plated inside 
the room which was looked np and eealsd 
by tho Commission3r. Thie eonalasioo, as 
wo shall proseotly see, is supported by reli* 
able evidenoe on the rooord. 

Natabar Mookerjee, the god-son of the 
testatrix and the writor of the Will, has 
deposed that ho used to serve in the Na- 
karka Colliery, (Post Kofcwalgar, Distrist 
Manbhnm) 300 or 400 miles distant from 
his house whieh was about 6 miles off from 
the residents of Mandakini and that he 
•ame home in September 1919 to ese hit 
wife who was ill and also to negotiate for 
the marriage of hie daughter. On or about 
tho ;13th Septsmber, he went to see Manda- 
kim as usual as ebe was his god-mother 
and found her ill. Prasannamayi also was 
ill, and, auording to the witness, both of 
thorn probably had an attaek of inffaetza, 

, Wa ,L.n° ld Mandakini would exe- 
note a Will. Oo hia stating that he had no 
exponent m Will drafting, ehe said that 

n\hn h nV r , drft(t P repared by Upendra 

f wall ft rOm u b0fOr0, Th8 draft WM 

Th. !i 1?"?' 7 rappad °P >n a rag. 
The draft showed that Mandakini was 
willing away , Q favour of p ra8anQtftt - 

and Prasannamayi was in her turn willing 

*”Y! a favo ? r of Mandakini. The draft 

did* m*"” f ° r a ma ‘ nal WiI1 * N a**b a ; 
did no- approve of the draft, and on 

-the inggeitiaa of Bajeadr, Narft ,; o 
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Babn BhntDatb Mandal, a Pleader of the 
Bnrdwan Bar, who bad eome to the village 
on bn6inesB was sailed in. The Pleader 
examined the draft and dictated the Will to 
Natabar who wrote it ont. After the Will 
had been written ont, it was read over and 
explained to Mandakini by the witness. At 
her rtqueet, he signed her name as exeent- 
ant, Bhntnath Mandal also became a 
witness and be was followed by other 
attesting witnesses. The Will was then 
taken to Prasannamayi who was lying 
bedridden in another room. As she was 
not able to get np, she asked the witness 
to take it bask to Mandakini. After sbe 
had been helped to get np, she went into 
another room and kept the Will and draft 
tied np in a rag inside an iron sheet. It 
was in this safe that the two dosnments 
were fonnd on the 2nd February 1920. On 
this evidence, it is difficult to realise how 
a donbt sonld be seriously raised as to the 
genuineness of the Will. The Court below, 
however, has not taken a comprehensive 
view of the case and has looked at every 
incident with suspicion which appears to us 
to be groundless. Tbe attempt to break 
down Natabar Mookerjee in cross-examina¬ 
tion was by no means successful. Tbe 
suggestion was made that he was not present 
in tbe village and in the house of Mandakini 
on tbe date of exeontion of the Will. He 
emphatically repudiated the imputation. 
If his statement was untrue, be could have 
been completely contradicted by Janakibal- 
lav Harra, bis superior officer in the Colliery 
where an attendance register was kept ; but 
it is significant that though his name was 
included in tbe list of witnesses, effective 
steps were not taken to Berve the writ on 
him and to place him in the nitness-box. 
The warrant issued against Janaki was not 
served for want of an identifier, and tbe 
application for re-issue of process was 
renewed at so late a stage of the case, 
that the District Judge rightly refused to 
grant it. It is further clear from the 
evidence of Natabar Mookerjee that sub¬ 
sequent to his return to the Colliery after 
the execution of the Will, he did not go 
haok to the village for many weeks. A post 
sard written by him on the 7th November 
1918 to Prasannamayi is alleged to have 
been found on or about the 2nd December 
1918 in a window in the house, though it 
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is not mentioned by Baikuotba in his 
examination-in-ohief. The contents of this 
communication, which the witness was never 
called upon to explain, have been supposed 
to militate against tbe theory that Natabar 
was present when the Will was executed. 
The letter, however, iB capable of a very 
different interpretation, and is consietent 
with tbe view that when Natabar left 
Mandakini, her illness bad not taken a 
serious turn (as, indeed, is shown by other 
evidence on the reoord) and also that Natabar 
was not informed of her death for some 
considerable time. The letter was evidently 
written on receipt of intimation of news 
of her death from Prasannamayi, who 
communicated with him while the proceed¬ 
ings for contempt were pending against her. 
The letter brings out the very important 
fast that even on tbe 7th November 1918, 
Natabar was at the Colliery and thus 
corroborates his assertion that he did not 
return to the village till after its date. This 
also could have been verified or contradicted 
if the petitioner bad secured tbe attendance 
of the Colliery officer Janakiballav H&zra and 
secured the production of the attendance 
register. It is not enough to suggest doubts 
as to the veracity of a witness; if the means 
of contradiction are available to the party 
who challenges his truthfulness, these should 
be produced before the Court, We must con¬ 
sequently take it as established beyond 
reasonable doubt that Natabar was present 
at the bouse of Mandakini on or about tbe 
14th September 1918 took part in the 
preparation of the Will and did not again 
return to tbe village till after the 7th 
November 1918. This conclusion completely 
demolishes tbe theory that the Will was man* 
factored after the death of Mandakini on the 
16th September 1918, for, as has already 
been shown, the Will was inside the iron safe 
as early as the 4th October 1918, If 
Natabar, the soribe of the Will, was 300 or 
4C0 miles away, at tbe Colliery, from the 
15th September 1918 to the 7th Nov¬ 
ember 1918, the question inevitably 
arises when and where did he manufacture 
the Will to be placed inside the iron safe na* 
later than the 4th October 1918. No 
hypothesis, probable or improbable, ™ 
even been suggested as a sat.ifaetory .op¬ 
tion of this crucial difficulty io the of 
the respondent, 
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Apart from thin, there is other weighty 
evidence, besides that of Natabir Mookerjea, 
to support the genuineness of the Will. The 
testimony of Baba Upendra Nath Da9, a 
Pleader of long standing of the Bankura Bar, 
is unimpeachable. He asserts that he pre¬ 
pared the draft which was subsequently 
found inside the iron safe along with the 
Will. There is no inherent improbability in 
the terms of the draft, whioh eouli ba used 
either for a mutual Will or for a Will by 
one of the sisters in favour of the other. 
The Trial Jadgs has summarily disearded 
the evidence of the Pleader, beiause he oould 
not remember the date when he made the 
draft; the suggestion apparently was that he 
might have prepared it after the death of 
the testatrix. This is a mere hypothesis, not 
supported by evidenea. The Judge has 
further commented adversely upon the cir¬ 
cumstance that the witness did not produse 
his aasounts ; tha obvious answer is that b 9 
was never sailed upon to do so, even 
though he offered, when asked in croes- 
examination about hie aasounts, to produoe 
them on the following day. The objec¬ 
tion that the accounts of Mandakini were 
not prodaced is equally fatile; her papers, 
if any, were in the custody of the 
Commissioner and no attempt was 
made to examine them. In our opinion, 
there is no reason why the evidence of 
Bibu Upendranath Das, so far as it goes, 
should not be aoiepted a9 a perfestly 
honest and straightforward statement. 
But if the Pleader is nnable to re-call the 
exast time when he prepared the draft, 
the date is fixed with some approach to 
accuracy by Trailokyanath Karak who was 
formerly in the service of Mandakini. He 
iwears that he was sent by Mandakini to 
Babu Upendranath Das to get the draft 
prepared and that this took place not less 
than 10 nor more than 30 days before her 
death. The witness also describes the 
incidents connected with the actual execu¬ 
tion and attestation of the Will. There is 
no reason why he should bj disbelieved, 
except the fact that he had been in tha 
? ervi ” Mandakini. We need not refer 
in detail to the evidenoe of Nagendranath 
tthose whose statements do not seem 
probable, and whose orois-examinatiou wac 
mpropsrly disalloirad even after h 9 had 
IHTOM [Siwcodra Srithnt Mortal v, 


Souse Dasii (2)] nor, is it necessary to 
rely upon Surendranath Maod&l whose 
manner is described by the Judge as 
suspicious. But we do not see adequate 
reasons for rejecting the testimony of 
Babu Bhutnath Mandal, a Pleader of the 
Bardwan Bar. The District Judge was 
evidently annoyed when it was found 
difficult to ascuro his attendance, but the 
explanation offered by him for his failure 
to attend punctually has the ring of truth. 
Apart from this, his evidenoe in support 
of the Will was trustworthy and remained 
unaffected by cross-examination, It may 
be noted that the Judge considers him 
unworthy of credit because his professional 
income as a lawyer ic small; but clearly 
it cannot be affirmed as a general rule 
that a person is not trustworthy because 
he is not wealthy, and the Judge himself 
does not hesitate to believe Kalipada Ray, 
a witness for the caveator, thongh hie 
income as a medical man is equally 
limited. The position, theo, is that there 
is a large body of respectable evidenoe in 
support of the case made by the pro¬ 
pounder, and that evidence fits in with 
the two cardinal points that the Will must 
have been in existence as early as the 
4th October 1918, and that no hypothesis 
has been propounded to show that the Will 
could have been manufactured after the 
15th September and before the 4th 
October 1918. As against thie evidence, 
the caveator produced a physician Kalipadda 
Ray, who asserted that he was approached 
in January or February, 1919, with a 
request that he should for a consideration 
of R 9 . 400 become witness to a Will 
executed by Mandakini, and a deed-writer 
Anantalal Ghosh, who alleged that he had 
been invited in the middle of November 
1918 to forge a Will by Mandakini for a 
bribe of He, 200. These witnesses are 
obviously unreliable, and their statements 
must be deemed untrue when it is re¬ 
membered that, at the dates spoken to by 
them, the Will was inside the iron safe. 
The other witnesses give evidence of a 
negative oharacter which does not neutralisa 
that adduced by the petitioner. The adverse 

• 

(2) 69 Iud. Cas. 814; 47 C. 1043 at p. 1075, 83 Q 

J. 34, 24 C. W. N. 880. ' ’ 
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comments made upon tbe evidenoe of Pra- 
sannamsyi ore really not jnetiged; there is 
nothing to show that 6bo kcew that the 

Will which bad been taken to her and 

returned, was deposited in the iron safe; it 
is farther not shown that ste obtained the 
key cf the tafe after tbe death cf her 

lister cr that, if she had the key, she 

ever opened it and examined tbe ooDteDts ; 
she may have heard of tbe matter daring 
her illnesp, bat it is not improbable that 
as stated by her in her petiticn to tbe 
arbitrators on the 3rd Febraary 1919, it 
may have escaped her memory. In tfceie 
circumstance?, we are clearly of opinion 
that tbe Dietnct Judge has arrived at an 
erroneous conclusion on the question of 
tbe genuineness of the Will. His judgment 
shows that bis opinion is net based upon 
a taiefol analysis of the evidenoe and has 
been influenced by onfoaeded susp'oicr. 
As was pointed oat by Jenkins, C. J., in 
Gopetsur Dutt v. Btsiesiur Dutt (3), the 
standard of proof to establish a Will 
required by tbe Indian Statutes is that of 
tbe prudent man and not an absolute cr. 
conclusive one. The Indian Evidence Act, 
while thus adopting tbe requirements of 
tbe prudent man as an appropriate ocncrete 
standard by which to measure proof, is, at 
tbe same time, expressed in (ermf, which 
allow full effect to be given to oiicum- 
stances or conditions of probability or 
improbability, so that where, as in this 
•aee, fcrg6ry comes in question in a civil 
suit, the presemptien against misconduct 
is net without its due weight as a circum¬ 
stance of improbability, though tbe standard 
of preef to the exclusion of all rcascnable 
doubt required in a oriminal case may not 
be applicable: Cooper v. Slade (4), Devine 
v. ]\\Uon (5). If the evidence ie tested 
frem the point of view just indicated it 
leaves no room for escapo from the con¬ 
clusion that the Will was in fact executed 
by Mandakini. 

Tbe only other question which oould 
possibly arieo would be that of her testa¬ 
mentary capacity. On this part of the 
cate, however, Sir Asntosh Chaudhari 

(3) 13 Tnd. C;is. 577; 39 C. 246; 15 C. W. N. 255. 

(4» (16581 6 II. L. c. 746 nt p. 772; 27 L. J. Q. B. 
449; 4 Jur. (N. s ) 791; 6 W. K. 461; 10 E. B. 1466; 108 
K. R. 292. 

(5) «1S55) 10 Moo P. C. 5C? at p. 531; 14 E. R 59!; 
110 R. R 6?, 


conceded that if it was found that the Will 
had he3r, in fact, executed by Mandakini, 
be could not oenteed that she had not at 
the time a sccnd disposing mind. No doubt 
as pointed out by the Judicial Committee 
in Fairy v. Butlin (6) the onus probandi 
lies in every case open the parly propound¬ 
ing a Will to satisfy tbe ooneciecce 
of the Court that the instrument pro¬ 
pounded is tbe last Will of a free and 
oapable testator ; in other words, as stated 
by Ijord Davey in Tyrrell v. lainton (7), 
wherever a Will is prepared under oircum- 
stanees which raise a well-grounded suspicion 
that it dees Dot express the mind of tbe 
testator, tbe Court ought not to pronoutoe 
in favour of it unless tbe suspicion is 
removed. The suspicion to wbioh allusion 
is thus made must be one inherent in the 
transaction itself and not tbe doubt that 
may arise from a conflict of testimony 
wbioh becomes apparent on an investiga¬ 
tion of tbe transaction. Considered in tbe 
light cf these principles, the question of 
testamentary capatity is free from difficulty. 
Tbe evidence adduoed by the propooDder 
affords overwhelming proof that the testatrix 
was in full possession of her mental faculties 
when rhe executed the Will, 6nd this is 
borne out 6ven by tbe evidence cf Bijay- 
ebandra Gbcse, Jamicibbushan Chattoraj 
and Bipiubihari Mandal oalled by tbe 
caveator. We have further the important 
fact that tbe Will was executed according 
to a draft prepared at tbe instance cf 
Mandakini sometime before her illness and 
there is nothing to indicate that Prasauca- 
mayi irfluecced the disposition in her favour. 
Some stress was laid, not unnaturally, on 
tbe circumstance that all tbe attesting 
witnesses were not called ; but though it 
is desirable that all the attesting witoeeees 
capable of being called should be examined to 
remove all suspicion of fraud, it is not 
absolutely ncceeeary that where, as here, 
there are mary attesting witnesses, tba 
absence cf every one not oalled should be 
specifically explained ; Surtndra Eruhna 
Mot,dal v. Ranee Dasti (2). 

It has been finally urged that the Ccuit 


(C) (16.-8) 2 Moo. P. C. 460 at p. 462; 43 B. B- 
123; 12 E. R. 1089; 4 S. E C. (o.s ) 175, affirming 


urt. 614; 163 E. R. 215. w R 

(7) (1694) P. 151: 6 R. 543; 70 L, T. 453; 42 W. R. 


343 . 


Vol. LXVI] INDIAN OASKSi 



SBlYCHilD DiRTiNOMAL 0. KIsOuOJIU OHUHABMAIi. 


ehonld be slow to interfere with the findings 
of fact of the Trial Jadge who saw atd 
beard the witnesses and bad an cppoitonify 
of noting their demeanour. This ie a 
ealntory rule and it may be conceded that 
as pointed out by the Judicial Committee 
in Bombay Oolton Manufaeturino Co. v. itotilal 
(8), the verdiol of a Jndge trying the oase 
ehonld not be lightly dieregarded where the 
issue is Bimpis and straightforward and 
the only question ie which sot of witnesses 
is to be believed. The ease before us is 
of a different description. Here the deter* 
mination of the question of genainene3S 
depends not merely npon assertions of wit¬ 
nesses bat npon earroandinz fasts and 
oirsnmstanse3 whose existenae is either 
admitted or indisputably proved, and the 
judgment of the Distriot Jadge i®, >'d our 
opinion, vitiated by hie failure to te.t the 
verasity of the witness* e by reference 
thereto. The debt ions reviewed in Lull ee 
Mahomeiv. Dadalhai Jivnnii Qutdar (9),and 
Surendra Krishna Mondal v. Rants Daui (2), 
show that two oor Aiding view-points have 
to be reaonailed, namely, on the one hand 
the undoubted duty of the Oonrt of Appeal 
to review the reaorded evidence and to 
draw its own inferenass and aonalnsions, 
and on the other band the nnque3tionable 
weight whiah must be attached to the opinion 
of the Judge of the primary Court who 
had the advantage of seeing the witnesses 
and notieing their Ink and manner. We 
have kept in view these aonsiderations and 
have arrived at the oonalasion that the 
opinion of the Distriat Judge on the queition 
of the genuineness of the Will sannot be 
supported on a right approbation of the 
evidence. 

The result ie that the appeals must be 
allowed and the Will admitted to Probate. 
The application for Probate is granted 
while the application for Letters of Adminis¬ 
tration is dismissed. The appellant will 
have costs in both Courts in the two pro* 
leadings. 

Buokuid, J.—I agree, 

B. H, 

Appeals allowed . 

J29i80 B. 39’; 21 0. L, J. 526; 42 
N. «17| 17 M L. T.409; 28 M, L. 
4>j 2 L. W. 521j (1916) M. W. 

4)0. S3; at p 8l)j 2)0. L. 
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COURT. 

Revlon Appi/catioss Nos. 70 aid 71 

ov 1917. 

July 3,1920. 

Pressnt :—Mr. Kiosaid, J. 0., and 
Mr. Kennedy, A. J. 0, 

KHEMJHAND DARYANOMAL- 

PLAIHTIFF—ArPUCUT 
term* 

MENGHOMAL CHUHARMAL— 

DeFSSDAIT—R88POKDIMT, 

Provincial Small Cause Couils Act (IX of 1837J, 
g. 25 —Civil Procedure Code (Act V of 190 iJ,O.IX, 
r. 8 —Dismissal of suit for default — Revision. 

It is entirely within the discretion of the Judge 
deciding a case to wait for the appearnuce of the 
plaintiff's Pleader but if he does not do 90 and 
dismisses the case in default, a High Court will 
not iuterfore with his discretion, [p. 790, col, l.j 

Appliaation for revision against the or Jar 
of the First Class Sab-Judge, Hyderabad. 

Mr. Faiehchanl Attulamil, for the Ap. 
pellant. 

Mr. Tahilran Maniram, for thj Respond* 
eat. 

JUDGMENT.—The faate of these two 
Revision Applications Nos. 70 and 71 are 
simple and undisputed, 

The plaintiff, who is the present applicant, 
filed a aait for Ri, 226 in the Court of 
the First Class Subordinate Jadge, Hyder* 
a Sad, in the exsroise of Small Cause Court 
Jurisdiction. The defendant in his written 
statement admitted that Ri. 136-5 6 were 
due to the plaintiff bat he went on to 
urge that owing to non-delivery of the goods, 
namely, split and unsplit wood, within the' 
stipulated period the defendant had iasurred 
a loss of Rs. 73-9-0. The defendant, 
therefore, declared himself ready to pay 
not Ri. 135-5-6 bat R,. 62-12-6. Oa this 
counter-claim he paid the Court-fee stamps. 
The caBe was fixed for hearing on the 
6th of September 1917, It ie alleged that 
the plaintiff's Pleader went to the First 
Class Subordinate Judge's Court bat fouad 
him busy. Ae the Pleader had a oase on the 
sama day in the Sessions Jndge’a Court 
he went there leaving his de.-k behind 
Some time later, the plaintiff’s ease was 
tailed oat and the berfc vyent to eall (hf 
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plaintiff’s Pleader. The latter, it is said, 
was engaged in arguing the sase before the 
Sessions Jndge, At any rate, be did not 
go to the Oonrt of the First Class Subordi¬ 
nate Jndge until some 15 or 20 minutes later. 
By that time, however, the learned First 
Glass Subordinate Judge had already dismissed 
the aase for default with sosts. 

The plaintiff by bis Pleader made an 
applisation to restore his suit on the 
file. On the 21st Ssptembsr 1917, the 
learned First Glass Subordinate Judge dis¬ 
missed the applisation, Against this order 
of dismissal of the learned Subordinate 
Judge, the plaintiff has filed these two ap- 
plioations, In the one, be has asked this 
Gourt to restore his ease to the First Glass 
Sub-Judge’s file (No. 70). In No. 71 he has 
urged that in view of the defendant's admis¬ 
sion in his written statement, be Bhoold 
have been awarded a desreo for 
Rs. 136-5-6. 

As regards Applioation No. 70, we do 
not think that we should be justified in 
interfering with the learned Subordinate 
Judge’s dissretion, It is no doubt true 
that this is a revision applisatioD, not under 
ssstion 115 of the Civil Prosedure Code, 
bat under sestion 25 of Act IX of 1837. 
But even sestion 25 of Ast IX of 1887 
lays down that the High Court san only vary 
the order of the Judge of the Court of 
Small Causes if that order has not been 
made assording to law. Now under Order 
IX, rule 8, the duty laid on the Court to 
dismiss a suit when the plaintiff does not 
appear is peremptory. The words are: "The 
Court shall make an order that the suit is 
dismissed.” It has been urged by the 
learned Pleader that the Judge might have 
waited for the Pleader to some. The answer 
is that it is a matter entirely within the 
dieoretion of the learned Judge and we do not 
propose to interfere with it. At the same time 
we do express our disapproval of a Pleader’* 
•ondust who takes sush little me of his 
tlient’s ease that he does not even aik 
a brother Pleader to apply for a short ad- 
jonrnment during his absenae. 

As regards the ApplisationNo. 71, we think 
that the applisation should be granted. Mr. 
Tahilram for the opponent has frankly ad¬ 
mitted that as regards Rs. 62-12-6 the 
Judge should havs awarded to the plaintiff 

desree. Tbs question, therefore, resolyea 


itself into this, whether the plaintiff should 
be given a dearee for Rs. 136-5-6 or 
Re. 62-12-6. Mr. Tahilram has relied on 
sestion 115 of the Civil Prosedure Code 
and has urged that as the Trial Judge 
refused to allow the Rs. 73-9 0, that was 
a finding of fast whish we sannot disturb. 
But this was a sounter slaim by the defend- 
ant and it was for the defendant to prove 
it just as mush as if he bad been a plaint¬ 
iff, and as if he had filed a plaint. As 
the learned Pleader, Mr. Fethshand, sontendi, 
the defendant is no more entitled to resover 
a sounter slaim merely on a written state¬ 
ment than a plaintiff is entitled to resover 
his slaim merely on his plaint. As the 
defendant did not lead any evidense to 
prove his oounter-slaim, we must dismiss 
it, and we direst that a desree should be 
granted to the plaintiff for Rs. 133-5-6 
only. We grant sosts in the lower Court to 
the extent of Rs. 136-5-6 and we grant in¬ 
terest at 6 per sent, on Rs. 136-5-6 from the 
date of suit to the date of payment, 

We dismiss Applisation No. 70 with sosts 
and we grant Applisation No. 71 with sosts. 
w. o. A. 

No. 70 diemilied and No, 71 granted, 


PATNA HIGH COURT. 

Appeal f&om Original Dboseb No. 139 or 

1919. 

Marsh 22, 1922, 

Preient: —Mr. Justise Das and 
Mr. Justise Adami. 

Saiyid JOWAD HUSSAIN— Difindast* 

Appxllaht 

venue 

Bobu GENDAN SINGH and othibs 
—Plaintiffs. 

Afuiammat KHODAIZTUL KOBRA 

AND OrHIRS—D sFCND*NT 8—RlSPONDSNTS. 

Mortgage suit—Preliminary decree—Appeal ditmuud 
—Final decree, application tor—Limitation—Limitation 

Act (II of i9ts;, Sch. /, Art. 181. 

Where in a mortgage suit there is an appeal 
from the preliminary decree, the right to apply for 
a final decree under Article 181 to Schedule I of 
the Limitation Act accrues on the data of the 
decree or order of the Appellate Court, even though, 
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tke Appellate Court doea no mora than dismiss the 
appeal, [p. 792, col. 2.] 

Abdul Majid v Jawahir Lai, 23 Ind. Caa fl!9i •■6 A. 
8R0; 12 A. L. J. 624; 6 Bom. L. E 395, 18 C. W. N. 
903: 19 C. L. J. 820; 27 M. L J. 17: (19141 SI W. N. 

4 SB; 16 M. L. T. 4l : 1 L. W. 483 (P. C.), referred to. 

Appeal from a deoision of the Subordinate 
Jadge, Gaya. 

Meiers. Sultan Ahmad, S. it- Tahir and 
Busan Jan, tor the Appellant. 

Messrs. Hasan Imam and A. B. Muhhani, 
for the Respondent!. 

JUDGMENT. 

Das, J.—The material fast9 are all stated 
with precision in the judgment of the Court 
below; and, as I agree with the eooslusion 
at wbish the learned Subordinate Judge 
has arrived, it is nnneaeesary to reaipita- 
late these fasts. The learned Counsel for 
the appellants sontends that the right to 
apply assrued to the plaintiff* on the 22nd 
August 1915, the date fixed for payment 
of the mortgage-money by the preliminary 
desree passed by the Court of 6rst instanse, 
and that aa the respondents did not apply for 
a final desree until the 22odof February 
1919, the applieation presented on that 
date was barred under the provision of 
Artiele 181, First Sshedule, of the Limi¬ 
tation Aot. The learned Counsel for the 
respondents, on the other hand, maintains 
that as there was an appeal to the High 
Court by his slients from the desree of 
the Court of first instanse and that as 
that appeal was disposed of on the 21st 
May 1917, the right to apoly assrued to 
the respondents on the 21st May 1917, 
and the applisition was not assordiogly 
barred by limitation. To this, the learned 
Counsel for ihe appellants replies that, as 
the desree of the High Court did nothing 
more than dismiss the appeal with soats, 
time bagan to run from the 22nd August 
1915. 

1 sonfesa that toe question is not free 
from diffisnltiea. It isconssded that Artisle 
181 of the Limitation Ast applies; and I 
think that it is a matter for regret that 
there are no provisions in the Limitation 
Aat whioh would govern applisationB for a 
final desree analogous to those sontained 
in the third eolurnn of Artisle 182 of 
the Limitation Ast. It is sonseded that if 
the Appellate Court at all varies the desree 
of the primary Court, time would begin 
•W .mq frpip the ditg of th$ deerea of the 


Appellate Court, and not from the desreo 
of the Court of first instanse ; but it le 
smtended that if the Appellate Court dis¬ 
misses the appaal without extending the 
time for payment fixed by the desree of 
the primary Court, time would begin to 
run from the date so fixed. It seems to 
me that, if the argument be a good one, it 
ia possible for a mortgagor to defeat the 
mortgagee by sarrying an appeal from one 
Appellate Court to another, and ultimately 
suffering the appeal to be dismissed. Bat 
the mere fast that the argument may 
have that result ie no ground for holding 
that it ie a bad one; but it n a ground 
for hoping that the Ligislature may 
find it possible to deal with the subjest 
by providing a period of limitation for 
applisations for final dasrees iu mortgage 
astions, and the tims from whish snob 
period would begin to run on prinsiplea 
analogous to those sontained in the third 
solamu of Artiole 182 of the Limitation 
Aot. Though not atris'.ly pertinent to this 
eubjest, I may point out that, under Arti¬ 
sle 132 of the Limitation Ast, the period 
of three years limited for an applisation 
for the exesutioo of a desree or order 
begins to run from the date of the desree 
or order, unless, there has been an appeal, 
iu whieh ease the time begins to run 
from the desree or order of the Appellate 
Court or the withdrawal of the appaal. 
Bat where there is an appeal, and the 
appeal is dismissed for want of proseoution, 
since the order dismissing the appaal 
neither adopts nor sonfirma the desision 
appealed from nor is it an order passed 
oa the withdrawal of the appeal, time 
begins to run from the date of the desree 
or order appealed against, 9 as in the opinion 
of the Jadioial Committee, the party 
appaaling must be regirded in the siroim- 
Btansss as being in the earns position aa 
if he had not appealed at all. See Ablul 
Matii v. Jawahir Lai (l). This obviouily 
pats the desree holder at a great disadvant¬ 
age, where the appaal ia by the judgment- 
debtor. If the matters are at all reson- 

(U 21 Ind. Cm 649: 88 A 350, 12 A. L J, 62A-16 
Rom. L. R. 895: 18 C. W. N. 901 19 C. L ,J. BJ6-’ 27 
M. L. J. 17, ' 1914) M. W. H. 43 h 13 M. L. T. 41- 1 
L. W.4S3(P. 0 1 

[•See Ragha Prasad Singh v7 Jalunandan Prated 
Singh, 69 lad. Oas. 818;.0JP. U. J. 27, 2 P. L. T, 28- 
(1921; Pat, 81 .—Sd.J - ‘ ’ 
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eidered by the Legislature, and applications 
ter firal de.rees in mortgage notions are 
rot on the rarce footing as applications 
fer exeaution of decree?, then tbe ease 
where a mortgager or a judgment-debtor 
•arriea an appeal to the Appellate Court 
acd then eoffere the appeal to be diimiered 
for want of prceeiotion ooght Dot to be 
overlooked by tbe Legislature. 

The question wbi.h baa been argued 
before ns ia not freo from ditfioclties; but 
it ia diffiiolt to resist tbe argument em 
plcyed by Banrerjee, J , in the rase of 
Qa.adhar Singh v. Kiihin Jiuon Lai (2), 
open which tbe Ie6rced Subordinate Judge 
relied. In giving effect to the arguments 
advanced on behalf of tbe mortgagees, that 
learned Judge said as follow*:—"it seems 
to me that this role,” that is to say the 
5th rule of Order XXXIV, the rule regulat¬ 
ing applications for firal deoreea in mortgage 
aations, ' conlemplalee the passing of only 
one final deeree in a suit for sale upon a 
mortgage. The essential condition to the 
making cf r. final decree is tbe existence 
of a preliminary decree which has become 
■occlusive between the parties. WbeD an 
appeal has teen preferred, it is tbe deorce 
cf tbe Appellate Court which is the final 
decree in (bo oocee" The decision 
of the Judicial Committee in the care 
of Abdul Majid v. Jaicahir Lai (1), was relied 
on by Mr. Justice BaDerjce. Tbe fasts 
of that caee were these: by the preliminary 
decree passed by the Coort of first instance, 
12th cf August 1 £ 90 was fixed for 
payment cf the morlgage-moDey. An 
appeal was taken from that decree to tbe 
High Court, ar.d that appeal was dismissed 
on tbe bth of April 1893. Tbe mortgager 
obtained leave to appeal to tbe Judicial 
Committee, but did net proseauto his appeal, 
and on »be 13ih cf May 1901, tbe appeal 
was dismiifcd frr want cf prcsecuticD. 
On the 11 lli of June I9G9, the mortgagee 
applied to tbo Sobordirale Judge for an 
order absolute to sell tho mortgaged prop¬ 
erties. Tbe Judicial Committee came to 
tho conclusion that the application was 
barred under section 179 of lhe Limitation 
Act of 18/7 at tbo expiry of three years 
from tbe date of the decree cf the High 
Court, aDd, therefore, before the pasoiDg 

. (2/ 42 lad, Cae, 93; 89 A. 641; 15 A. L. J. 734, 


of tbe Code of Civil ProeeJnre of 1908 
and that, as the right had once bssn 
barred, no provision of tbe Code of l£0j 
eoQld operate to revive it. With this portion 
of tbe judgment of tbe Judicial Commit, 
tee, wa are not concerned, except in *o 
far 88 it held that, before tbe pweirgo* 
the Code of 1908, an application for an 
order absolnts to cell the mortgaged pro- 
pertiee was regarded as an application 
for execution of tbe preliminary decree, 
for, on no other hypothesis conld Article 179 
of tfce Limitation Act of 187/ be regard* 
ed as applicable to such an application. The 
Judicial Committee, however, held that tbe 
time for making such an application began 
to run from the 8th of April 1893, the 
date of tho decision of the High Coort 
dismissing the appeal. Mr. Justice Banerji 
took the decision of the Judicial Committee 
in the ease cited to establish that, when 
an appeal has been preferred, it is tbe 
decree of tho Appellate Court which is tbo 
final decree in the oase. Bat it may be 
pointed out that, on I he hypothesis that 
Article 179 of the old Limitation Act 
was applicable to each an application, 
under the express provision of Article 179 
time would begin to run from "tbe date 
of the final decree or order of the Appel¬ 
late Court and it is doubtfal whether 
we can apply a decision under Article 179 
of the old Limitation Act to a case under 
Article 181 cf tbe new Limitation Act, 
except by analogy. All that Article 161 
condescends to (ell us is that limitation 
begins to run from the date "when tbe 
right to arply accrues.” The question is 
when dees the right to apply arcrneF 
Under Artiolo 179 of tbe old Limitation 
Act, it accrued on tbe date of the final 
decree or order of tbe Appellate Court. 
This provision is net to be feund in Article 
161 : But neither is there ary thing in 
Article 181 to contradict the view that tbe 
right to apply accrafs on the date of tbe 
firal docreo cr order of tho Appellate 
Court, where tbore is an appeal from tbe 
deoiaioc of the Comt of first instance. 
Now the essential character of an applica¬ 
tion which fellows a preliminary decree 
for sale nmains the eame, tbongh tbe 
provisions as to mortgage suits have been 
removed from the Transfer of Property 

Ail to tbo Ciyil Procure dole and 
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order passed on sneh an application is now 
tailed a detree for tale and not an order 
for eale. The ehaDge effected by the Code 
of 1908 was a change in procedure so as 
to shut ont enth contentions as used to 
be raided that each applications were not 
under tho provisions of the Civil Proce¬ 
dure Code. Neither the Civil Procedure 
Code of 1908 nor the Limitation Act of 
>1903 has answered the question, when 
the right to make the applisation acorues. 
That being so, we are, I think, entitled 
by analogy, to apply the provision of 
Article 179, third oolumD, answering the 
qaestion, when the right to apply acerues. 
As I have said before, the question is 
not free from diffiiulty; bat, on the whole, 
I think, with great respect, that the view 
of Banerjee, J., in the «aie I have sited is 
right, 

I must dismiss this appeal with sosts. 

< adimi, J.—I agree. 

i l. p. Appeal ditmiuel. 


specification of the arrears, must contain specification 
of the balances that may be due to the zemindar 
concerned from all the patnidar* under him and 
a copy or extract of such part of the notice as msy 
npply to an individual defaulter shall be sent by 
the zemindar to be similarly published at the 
Cutohery or at the principal town or Tillage upon 
the land of the defaulter, [p 794, col 1.] 

The zemindar is exclusively answerable for the 
observance of the forms prescribed in section 8, 
clause i2) of the Patni Regulation [p. 794, cols. 1 »t 2.] 
Strict conformity with She requirements of the 
Patni Regulation in respect of the contents and 
service of the Dotiee mentioned in sections S and 10 
of tho Regulation is essential to secure a valid 
puini sale. [p. 795, col 2.] 

Appeal against the decree of the Dietriit 
Judge, Birbbnm, dated the 24th July l919. 

Sir Asutosh Chiudhri, Bibni Frto SanAar 
Majumdir, Phanindra Lai Matra, Ai tcravan 
Qhose&ni Pramatha Hath Baner ee, for De¬ 
fendant No. 1—Appellant. 

Babas Mahenlra 'Jot\ Bay, Mohini Mohan 
Ohakrabarti, Hari Narain Qhowdhry and BiVes- 
teir Bagshi, for the Plaintiff, Respondent. 

Bibn Manmotha Nat\ Roy, for Defendant 
No. 2, Respondent. 

Babu Surendra Nath Qhonl, for Defendant 
No, 3, Respondent. 


CALCUTTA HIGH COURT. 

Appiai, tao* Oaioiiul Dboxbb No. 206 

cr 1919. 

August 23, 1921. 

Pretent :—Sir Aiutosh Mookerjee, Kt., and 
Mr. Justus Panton. 

Bala BHUPENDRA NARAIN SINGH 
BAHADUR and oraiM— Diukdahti— 
ApPBLt.Atn8 
tertut 

MADARBUX SHEIKH ard oraBBj— 
Pmiktifpi—Rbspon PINTS. 

Patni Regulation (VUI of 18 tty, n 8, 10-Patni 
t ile for arrears of rent -Police, eonfenf. o/—Zemin¬ 
dar' 8 responsibility — Non-conformity with requirements 
°f Patni Regulation—Sale, validity of. 


Section 10 of tho Pa^ni Regulation ooatomplate 

a, Rolf.oontaiaod notice, which comprises not oal 

aspscifioafcion of the arrears an! notification tba 

the sale will be held on tho 1st Jaisth* following i 

the amount claimed bj uot paid before that date be 

also a atatommt of the loti propped to ba soli 

m thei ordor in which the sale will be hold, fn 79 1 
•col. 1.] up. 

t3 .u’ ***, .“?•'» Cutahory of th 
hk} the pstitwg to hint eoaUiqing ( 


JUDGMENT.—This ia an appeal by thp 
temindar defendant in a suit eommenaed on 
the 12th April 1915 under seition 14 ol 
Regulation VIII of 1819 for reversal of the 
sale of a patni taluk held under the Regu* 
lation on the 15th May 1914. Tbs talidity 
of the sale was attasked on a vare'y of 
grounds. One of these grounds was that the 
requirements of seition 8 of the Regulation 
had not been fulfilled ; and this was forms, 
lated in the ninth issue in the following 
terms ; 

'* Were the Astom pstition, noties, iihhar 
and all the proieedings aonneoted therewith, 
good and valid anording to law and were 
notiee and isiahar duly served. ” 

Tbs Distriet Judge has answered this 
question in favour of the puteijar anl has, 
for this reison, set aside the atle as invalid.' 
On the present appsil by the ipindar, the 
eonelusions of the Distriit Jadgb have been 
assailed as erroneous. 

Seition?, ilaaes (2) of the Patni RjgaUtion 
requires the teniniir to preisnl a petition 
titboOolldiior ooQtsming ft epjiiG lakkion o£ 
any bilanm due to hin oa anonut of th« 
expired fcooj Ml or any pMm fatoMaf* 



INDIAN OASES. 


BBUPIIDBi KARilH I1NOH V. MADAR BOX. 



This petitioD mast be stuck np :o eome con¬ 
spicuous part of the Collector's Ontcheri with 
a notioe that if the amount claimed be Dot 
paid before tbe 1st Jaietba following, the 
tenure of the defaulter will on that day be 
sold by public sale in liquidation. This must 
be read with section 10, which provides that 
at the time of sale, tbe notice previously stuck 
up in tbe Outchery shall be taken down and 
the lots be called up successively in the order 
in which they may be found in that notioe. 
This makes it plain that section 10 
contemplates a self-contained notice, which 
comprises not only a specification of the 
arrears and notification that tbe sale will be 
held on the 1st Jaistha if tbe amount claimed 
be not paid before that date, but also a 
statement of the lots proposed to be 
sold in tbe order in whioh tbe sale will be 
held. This conclusion is confirmed by an 
important provision contained in section 8, 
olause (2) which is expressed in the following 
terms: 'A similar DOtice shall bestuok up at tbe 
Sadar Outchery of tbe ttm'nd^r himself, and a 
copy or extract of such part of tbe notice as 
may apply to the individual case shall be by 
him sent, to be similarly published at tbe 
Cutchery, or at tbe principal town or village 
upon the land of the defaulter ” This leaves 
no room for doubt that the notice to be stuck 
up in the Outchery of the Collector, like tbe 
petition, muat contain specification of tbe 
balances that may be doe to the temindar con¬ 
cerned from all the patnidan under him and 
that a copy or extraot of such part of the 
notice as may apply to an individual defaulter 
shall be sent by the ttm ndar to be similarly 
published at the Cutchery or at the priDoipal 
town or village upon the land of tbe de¬ 
faulter. There can thus be no serious con¬ 
troversy as to the correctness of the view 
adopted by this Court in the case of Be;oy 
E riihna v. Lahthmi Narain (1), regarding the 
contents of the notice which is required to be 
stuck up in tbe Cutobery of the Collector 
under section 8 and to be taken down at the 
time of tbe sale under section 10, so that 
the lots may be called np successively in tbe 
order in whioh they may be found in that 
notioe. 

We have now to judge by this test, whether 
the temindar who is exclusively answerable 
for the observance of the forms prescribed 

( 1 ) 54 Ind. Cas. 73?i SO 0. L. J. 433; 47 0. 337; 24 
C, W. N. 972. 


in section 8, olause (2), has established that the 
statutory requirements were carried out, 
The notioe which has been produced (Exhibit 
P) obviously does not fulfil the requirements 
of the Regulation; it does not contain a 
specification of the balances due from all the 
pstnidan ; it mentions only the pilni, now in 
suit, though the oral evidence makes it clear 
that “there were about forty Astam cases in 
which the Raja of Nasbipore was interested.” 
The zemindar has consequently been driven to 
briDg forward oral evidence to establish that 
another notice, showing all tbe defaulting 
patnidari and the balances due from each 
of them was stuck up a9 required by the 
Regulation, Sailajaprasad SeDgupta deposes 
that while be was Jamanabis in the service 
of the Maharaja of Nasbipore, a notice need 
to be drawn up showing all defaulting 
patnidais in two parts— ods was published 
in the Sadar Cutchery of tbe teminhr and the 
other was sent to tbe Raj Pleader, Sasibhushan 
Chaudburi, at Birbhum. The Pleader, who 
is also tbe am mukhtear of tbe temindar, 
has been examined. He asserts that 
be stuck up in the Oollectorate two 
notioes of Astam salep, one, of the mal. 
and tbe other, of the debntter mahal. Tbs 
District Judge has not accepted this assertion, 
and after careful consideration of all tbe 
circumstances, we are unable to disagree with 
him. The memory of the witness as to tbe 
time when the alleged notices were pul up is 
clearly at fault, tie asserts that he law 
6(uck up on tbe notice-board of the Collector 
the no'ioe (Exhibit P) before the 12tb or 18th 
Baieak, and he fortifies this statement by 
tbe further assertion that he examined the 
board between tbe 10th aod tbe 13tb. This 
must be incorrect, because tbe peon, who 
etuck up tbe notices, did Dot receive them for 
publication till the 14th Baieak. Apart from 
this, no explanation is forthcoming wby notices 
in respect of indivdual patnii should be stuck 
up, though not required by the Regulation, 
and complete notices as required by the Regula¬ 
tion should be subsequently stuck up. Besides, 
it is a matter for legitimate comment that 
while the notice (Exhibit P) was stuck up by 
tbe Oollectorate peon in tbe discharge of his 
nfnal duties, the alleged comprehensive notice 
was put. np by tbe am-muhtear. It does seem 
strange that a private individual should stic 
up the proper notice ae required by tbe *• 
■gttlation, - while 4he inappropriate I9»‘H 
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it staik up by the offiier eonaerned. 
The evidenoe also shows that the 
noti«e*board is in a glass laee, that there 
are iron-safes and ehe9ts aboat a oabit below 
the plaie where the notiies are hang, and 
that a 6entry "armed with gun" walks up 
and down by that plaae. An attempt by a 
Btranger lo stiik np cotiee on a notiae-board 
so plaeed loald not fail to attraet attention, 
and independent evidence might be expeited of 
the endeavour made by the witness to aomply 
with the requirements of the Statute. 
There is finally the signifiaant faat 
that the notiies alleged to have been 
stuik up by the witness on the notiie 
board of the Collector were Dot found on 
the reaords, whioh lontained, however, the 
notiie (Exhibit P). In these lirmmetanees, 
we are not prepared as a Oonrt of Appeal 
to pronounie the opinion that the view 
taken by the Trial Court ie erroneous. 
But even if it were eomeded that the 
requisite notiie had been put up by the 
am-mu'itear as alleged by him, there is no 
evideme to show that it was taken down 
at the time of the sale as reqaired by 
Bsition 10 and that the lots were called 
np miseseively in the order in whiih they 
stood in that notioe. Indeed, the notiee 
does not appear to have been seen by any 
one cxiept the am muktear, In this aonnee- 
tior, we most take the statement of 
Upendi anath Sadhn, who was the revenne 
Pesbkar of the Odleitor at the time, that 
the Maharaja of Nashipore always has a 
separate petition for esoh tenure, ‘i be 
witness was present with the Oolleator 
when the pains was sold and so alao was 
the am-muktear of the temindar. The 
witness asserts that the am muhtear filed 
before the Oolleator a list of arrears and 
the Maffasil notiae, that the witness read 
them to the Oolleator who signed them 
and then the sale took plaae. To the same 
effeat is the testimony of Anantalal Ghosa), 
another assistant in the Oolleetorate who 
was present at the sale. The 6Tidenae of 
Surendra Mohan Ear, who was the Naib 
Nazir of the Gollestorale at the time, 
does not afford the slightest indiaation 
that the notiae alleged to have been put 
up by the am-muhtear bad ever been stuak 
up or seen by anybody or taken down at 
tbe time of the sale. He asserts that on 
(be 27|h April, that ie, the Hth Bqitahh, 


the reaords of tbe Aslam ease were made 
ever to Sheikh Amin the peon (sinae 
deaeastd) for publiaation, that the witness 
himself went later and fennd that the 
reaords were hung np id tbe proper plaae 
that they remained there till the day of 
sale, and that on that day tbe records 
were brought down and arranged by tbe 
witness and sent to the revenue Peihkar 
with reports of serviae by the peon, The 
witness added that from the time of 
publiaation until they were returned to tbe 
Munthikhana, they remained in aharge of 
tbe Natir (who has died sinae) and that 
be himself bad never notiied any reoord 
abort when the reaord was brought down. 
If the additional notiae, alleged to have 
been put np by the am-muktear himself, 
had been on the notiae board when the 
reaords were bronght down on the day 
of sale and arranged by this witness, it 
•onld hardly have essaped hia notiee. On 
a review of the evidenae relevant to this 


qubunuu, ... -*•-! — -v M .«4igu»o w I an IUO 

Diatriat Judge, that the temindar has not 
diaaharged the burden, whioh the law 
imposes upon him, to establish that a 
notiae fulfilling the requirements of seation 8 
was stuak up in some conspiauous part of 
the Cutehery of the Colleitor; the only 
notiae whiah is shown to have been stuak 
up does not satisfy the statutory require, 
menta. This by itself is fatal to the sale; 
for, as repeatedly emphasised by this 
Court as also by the Judioial Committee, 
etriat eonfjrmity with tbe requirements of 
the Regulation in respsot of the aantents 
and serviae of the notiae mentioned in 
sestions 8 and 10 is essential to seaore a 
valid sale; Maharajah of Burdwan v. Tara- 
euniari Debi (2), Maharani of Bwdttan v. 
Krishna Kamini Dati (3), Aheanulla Khan 
Bihadoor v. Huri Ohurn Motoomdar (4) 
affirmed in Ahsanulla Khan Bahadur y’ 
Baricharan Moeumdar (5), Hurra Doyal Roy v 

Mahomed Qasi Ohowdhry (fi), Bajnarain 

Mitra v. Ananfa Lai (7). 


4 i • 




J. 414,7 Ind. Jur.aU, 4 Ind. Deo. ( 8 ) 1031 iP 0 7 
(3. 14 I. A. 30, 14 0. 305, U Jad Jur > 75 . 4 ' w 
P. 0. J. 772* 7 Ind. Deo, ( s . a.) 242 (P n ) ' 

l4> 17 0. 474; 8 Ind Doo. (n. s | 855 ‘ 

( Sl 1GI - A - 20 C.00, 6Sar. P C J 252- If 
Ind. Dao. (N, a ) 68 (P. 0.). ‘ 252 ’ 

v6) 19 0. Crf9, 9 Ind. Deo. (n. .5 $m 

19C. 701, 9 Jnd. Deo, (n.V) Oil, 
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In view of oar conclusion od this point, 
it is not necessary to investigate whether 
there was due service of the reqaisite 
nofiees at the Sadar Cutcbery of the 
eemindar and at the Oatohery or at the 
principal town or village apon the land of 
the defaulter. The District Jadge has 
hell that the teminiar has failed to prove 
ly satisfactory evidence that those notices 
were really or properly published. Hie 
criticisms on the evidence may, in some 
places, seem ondoly searching, 
needless for us to embark upon 
of his conclusion baiel upon an 
tion chiefly of oral testimony, a° 
opinion, the sale mast bs cancelled on the 
ground already stated. 

The result is that the decree mode by the 
District Judge is affirmed and this appeal 
dismissed with costs. 

B. N. 

Appeal dimmed. 


but it is 
a review 
apprecia* 
io our 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Judicial Miscellaneous No. 72 of 1921. 
September 25, 1921, 

Pres nk— Mr. Raymond, A. J. 0. 

In the matter of Arbitration between The 
Firm of JAI NARAIN BABULAL 
Respondem No. 1 
and 

Firm of NARAINDAS JANIM4L 
Respondent No. 2. 

Civil Procedure Code (Act V cf 190 8),&$. 10, JJ, 
scope o)—Arbitration Act (IK of 1899 ) —Reference 
to arbitration — Award—Suit to set aside award filed - 
Stay of award proceedings. 

Sections 10 ar.d 11 of the Civil Procedure Codo 
arc concerned with the law of procedure and the mere 
user of the word “suit” in section 10 does not 
restrict its applicability to suits alone but the 
section can be extended to civil miscellaneous 


Once na award is made, there ig no equitable 
reason for staying proceedings under it because a 
suit is filed to set it aside, [p. 709, col. I.] 

An order under section 161, Civil Procedure Code 
is to be made when the ends of justico require it or 
to frustrate an abuse of the process of the Court 
and where in an application to stay proceeding 
under an award neither of the conditions prevail 
there should be no stay. [p. 769, col 2.] 

Parties entered into contract of sale of certain 
bales of cloth with the usual clause as to reference 
to arbitration of any disputes arising between the 
parties. Certain disputes arose and one party 
called upon the other party to join them in referring 
to arbitration and name their arbitrator. The other 
party failed to do so The first party nominated 
arbitrators, one on their own behalf and the other 
on behalf of the second party. Doth the parties 
were present before the arbitrators who, after hearing 
them, made the award. The arbitrators then filed 
their award in the Sind Judicial Commissioner’s Court 
and notices were issued to the parties to show cause 
why the award should not be filed. Objections were 
filed. The other party Lad filed a suit previous to 
the award at Delhi for a declaration that there 
was no contract between the parties and an appeal 
was pending in that case in the Lahore High Court. 
After the award tho second party filed another suit 
against the first party in the Sub.Judge's Court at 
Delhi questioning the validity of the arbitration 
proceedings. An application was filed in tho Sind 
Judicial Commissioner’s Court that pending the 
appeal in the Lahore High Court and the suit in 
the Sub-Judge’s Court, Dolhi the hearing of the 
petition to file tho award be stayed under section 
10 of the Civil Procedure Code: 

Held, that section 10 of the Civil Procedure Code 
did not apply to the case as tho parties in tho pro. 
cecdings sought to be stayed were not identical with 
those in the Delhi suits and as tho Delhi Court was not 
competent to grant the relief claimed in the 
application, [p. 799, col. I.] 

Mr. Rupchcni Billaram , for Respond* 
ent No. 1. 

Mr. Eimatrai Bhojro ;, for Respond* 

ent No. 2, 


application 

Prooedore 

Civil Prc- 


JUDGMENT.-Thia is an 
under 6eotion 10, Civil 
Code, read with section J41, v.... --- 
cedure Code for slay of proceedings in Judi¬ 
cial Miiiellaneoua No. 72 of 1921 which ii a 
petition nnder section 11, olanee (2) of Ait 
IX of 169) for filing an award. Before 
discussing the legal aepeot of the aPP 1 * 
cations it is necessary to set oot all W 
•iroamstanoes that have led to it, 

The firm of Jii Narain Bibnhl alleged 
that the Grm of Naraindaa Janinnl ol 
~ . -3 ~ oontract 


section can uu u*v*;uueu iu uivn niitjcmianeous , . j • • _ Ann trnct W1W 

proceedings by virtue of section 14', Civil Procedure Deni bad entered lnlo a , , fl r 

Code, if it is otherwise applicable, [p. 798, col. l.j them for the purchase of several u 1 
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that the award be set aside and caDoelled. 


white mails under various indents, which 
gontained the usual reference olaate to 
arbitration in the event o! any disputes 
between the parties. Certain disputes did 
arise and the firm Jai Narain Babulal 
•ailed opon Naraindas Janilal to join 
them in referring: them to arbitration and 
to name their arbitrator, and, as the 
latter failed to do eo. they executed a 
refereme on the 1st July 1920 in favour 
of two European merohants as arbitrators, 
nominating one on behalf of themselves 
and one on behalf of Naraindas Janimal. 
Both the parties were present before the 
arbitrators who, after bearing them, 
mado their award on the 20th January 
1921 for the payment of a sum of 
Rs. 48,000 odd to Jai Narain Babnlal by 
Naraindas Janimal. On 17th February 
1921 the arbitrators filed the award in 
this Court, and usual notice was issued 
to Naraindas Janimal to show cause why 
the award should not be filed. They 
have filed their objections to it which 
have not yet been considered. 

Now, Naraindas Janimal were undoubt¬ 
edly aware that Jai Narain Babulal con¬ 
templated a reference of the disputes 
between them to arbitration, and evidently 
with the view of fore-stalling them, filed 
a suit against them on the 8th August 
1919 in the Court of the First Class 
Sub Judge, Delhi, for a declaration that 
there was no contraot between the parties, 
and that, even if there was one, it was 
vitiated by fraud and misrepresenta¬ 
tion, and hence Jai Narain Babulal could 
not enforce the arbitration clause and 
should be restrained from doing so. This 
6uit was dismissed on a preliminary point 
on the 23th January 1S20. An appeal 
was filed against the order of dismissal 
in the Lahore High Ooort and has been 
admitted to hearing, An application for 
temporary injunction restraining reference 
to arbitration had been presented and 
granted by the Sub Judge but was dia- 
charged by High Court. 

On the 22nd Januaiy 1921, shortly after 
the award, Naraindas Janimal filed a second 
suit in the Court of the Sub Judge of 
Delhi against Jai Narain Babulal question¬ 
ing the validity of the arbitration proceed¬ 
ings aa . the matters involved were already 
the subject of a pending suit and prayed 


This suit bus not been disposed off. 

It is contended on behalf of Narain- 
das Janiram that as there is an appeal 
pending in the Lahore High.Ccurfc arising 
out of the suit for a declaration that it 
bs held that there was no contract bet¬ 
ween the parties and consequently the 
arbritation olauee was not enforceable, and, 
secondly, as there is a suit pending in 
the Oonrt of the Sub-Judge seeking to 
set aside the award, the hearing of the 
petition to file the award in thie Court 
should be stayed, as it directly and sob- 
etantially covers tbe same ground, and 
the same parties are concerned therein. 

Admittedly, the first suit was filed in 
the Court of tbe Sub-Judge, Dehli, before 
the reference to arbitration, and the second 
after the passing of the award. Further! 
it is well established that the word 
“suit,” in section 10, Civil Procedure 
Code includes an appeal, and, therefore, ae 
an appeal is pending against the first 
Bait and has been admitted to regular 
bearing, there can be no bar to tbe appli¬ 
cability of section 10, if it is otherwise 
applicable. 

The first question ie as to the appli- 
eability of section 10 to proceedingc to 
file an award under the Indian Arbitra¬ 
tion Act. 

There is do doubt that a petition 
presented in Court for tbe filing of an 
award is to be reckoned sb a miscellaneous 
judicial proceeding and not ae a suit. 
The award does not- culminate in a 
decree, though it is enforceable as if it 
were a decree and may be executed as 
if it were a decree, Now section 10, 
Civil Procedure Code, refers to the atay of 
“suits” and it bae been eoatended that 
this section is inapplicable in the preient 
case as what is sought to he Btayed is 
Dot a suit but a miscellaneous proceeding, 
To thie argument, however, applicant’s 
Counsel^ has retorted that, even il the 
word 'suit” be eonstrued in its strict 
technical B ense, section 141, Civil Pro- 
oednre Code, applies to miscellaneous pro¬ 
ceedings the procedure provided in the 
Court iu regard to suite eo far as it can 
be made applicable. Mr, Rupehand chal- 
leuged the applicability of section 141, 
Civil Procedure Code,' to section 10, Civil 
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Procedure Code on tbe ground that both 
sections 10 and 11, Civil Prccednre Code, 
are not concerned with procedure bat 
with substantive law, In my opinion this 
is rather a bold asjertion, Both seatioDs 
lJ and 11 belong to tbe domain of ad- 
jeotive law. Seotion 10 bars the trial by one 
Court of matters whith are on prose's of 
adjudication by another Court and is an 
application to pending suits of the principle 
of ret judicata. The rule in section 10 
relates to matters sub judice and that in 
section 11 to matters which have passed 
into rein judicatom. Now, as said in 
Casp6rz on Estoppel and Bes udicati ‘‘the 
rules of res judicata are roles of procedure 
which is but the machinery of the law after 
all tbe channel and means whereby law is 
administered and justice reached," and in 
■Sifa Bam v. Amir Began (1) it was said, 
"the plea of ret judicata as a bar to an action 
belongs to tbe provision of adjective laws.” 
In my opinion both seotions 10. and 11, Civil 
Procedure Code, are concerned with tbe law 
of procedure, and tbe mere user of tbe word 
"suit" in the former section does not restrict 
its applicability to suits alone but the section 
could be extended to civil miscellaneous 
proceedings by virtue of section 141, Civil 
Procedure Code, if it is otherwise applicable. 

Now, one of tbe essential conditions to 
attract the applicability of seotion lO is, that 
tbe same party must be concerned in 
both the proceedings or the parties under 
whom any of them claim, litigating 
under the same title. The application be¬ 
fore me is one by the arbitrators to file 
an award, the parties in the suits at Delhi 
being respondents one and two respectively. 
The arbitrators have no interest in the 
Delhi suits which are to be fought out 
as between Jai Narain Babulal and Narain- 
das Janimal. Prima facie, therefore, the 
parties in tbe two proceedings are not 
identical. To meet this aspect of the case, 
Mr. Kimatrai has taken up a very ingeni¬ 
ous point which, so far as 1 can see, 
is res integra. He contends that under the 
Indian Arbitration Act it is not the Court 
that files an award but the arbitrator does 
■o under section 11 of the Act and unless 
it is limited or set aside it becomes en- 

( 1 ) 8 A. 324>iA, W. N. (1686) 101; 5 lad. Dec. (n. ■) 
106. 


foroeable as if it were a deoree of the 
Court under section 14. Though on the 
presentation of an award in Court and the 
issue of a notice to tbe parties concerned 
to show cause why the award should not 
be filed, the application is described one for 
the filing of an award, yet the real point 
for decision by tbe Court is not whether the 
award should be filed but whether it should 
be remitted to tbe arbitrators or set aside 
on good grounds shown. Hence, when ob¬ 
jections are lodged to an award, the con¬ 
flict is confined exclusively to the two 
parties whether the objections are to be 
upheld, and the arbitrator is a mere figure¬ 
head. Therefore, says Mr. Kimatrai, tbe 
parties in the proceedings before me are 
identical with the parties in the Dslbi 
suits. Now, under role 7 of the rules 
framed by this Court under section 20 of 
tbe Arbitration Act, and which is virtually 
the iptissima verba of rule 6 of the rules 
framed by tbe Bombay High Court, upon 
any application under the Act tbe Judge 
shall direct notice to bs given to all persons 
specified in the petition requiring them to 
show cause within the time specified in the 
notice why tbe relief sought should not 
be granted; and if no sufficient cause be 
shown the Judge shall pass such order a9 
the circumstances of the case may reauire. 
Section 15 of the Indian Arbitration Act 
states that, “an award on a submission, on 
being filed in the Court in accordance with 
the foregoing provisions, shall (unless the 
Court remits it to the re consideration of 
the arbitrators or umpire, or sets it aside), be 
enforceable as if it were a decree of the Court. 
Now, it is obvious that though the filing of 
the award is the act of the arbitrators, 
the award does not become enforceable as 
if it were a decree of the Court immediately 
on its presentation to tbe Court. The 
Court allows an opportunity to the parties 
adversely affected by it to move to have it se 
aside or remitted to the arbitrators, and , 
within the period allowed, no application is 
made to the Court for either of these purposes, 
the award is enforceable as if it were 5 
decree of the Court. The objection* 
an award, therefore, cannot be dissocia 
from the petition to file the award, i urtM*. 
I do not think it correct to say that on 
objections being lodged againct an awaro, 
the disputes are relegated only to the P»*' 
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tie3 concerned in the result of the award. 
The arbitrator is as much interested in his 
award being npbeld as tbe party in whose 
favour it is made; iD faet, in view of the 
Datura of tbe objeitions that can ba raised to 
an award under tbe Indian Arbitration Act, 
the dispute substantially eonverges between 
the arbitrator and tbe party prejudieially 
affected by it, I oannot, therefore, agree with 
Mr. Kimatrai’s view that on objections being 
filed to an award they are to be considered 
divorced from the petition to file tbe 
award, and that tbe only parties aonaerned 
are those that referred their disputes to 
arbitration. I am, therefore, of opinion 
that -the parties iu the proceedings sought 
to he stayed are not identical with those, 
in tbe Delhi suits. Another essential con¬ 
dition to render section 10 applicable is that 
the Court wherein the suit has beeD pre¬ 
viously instituted has jurisdiction to grant 
,tbe relief claimed. As 1 have remarked 
above, both the suits filed by Naraindas 
.Janimal were in the Court of the First 
Clais Sab>Judge, Delhi. I have described tbe 
nature of the two suits. Tbe proceedings 
before me are concerned with an applica¬ 
tion under the Indian Arbitration Ast, and 
-i)iat the award should be eet aside. (Section 
1,4 of this Act) on the ground of misconduct 
on the part of the arbitrators, and that 
the award has been improperly procured. 
Admittedly, the First Class Sub-Judge has 
no jurisdiction under the Indian Arbi¬ 
tration Act either to oonBider an application 
for filing an award or any objections to 
its being filed. It is, therefore, not com¬ 
petent for that Court to grant tbe relief 
claimed in tbe application before me. It 
ic probable that in the second suit filed in 
the Delhi Court, the award will be attacked 
inter alia on the ground of its having been 
improperly procured and it may bs contended 
that it should ba set aside on the ground of 
misconduct on the part of tbe arbitrators. 
Mat this suit was filed only after the award 
was passed though prior to the petition for 
filing it in the Court- Once an award is 
made I see no equitable reason for checking 
its legitimate consequences because a suit 
has been filed to set it aside, And a party 
who has obtained an award in his favour 
under tbe Indian Arbitration Ast is not to 
>0 dste|Fre4.ffpm reaping the fruits of his 
f.Bfffi'N, nnlun by an order of] the Opart he 


is prevented from executing it. Further, it 
must be remembered that the jurisdiction of 
a Court in setting aside an award is limited. 
Arbitrators are judges both of law and faots 
and an erroneous deoision by them is not by 
itself sufficient ground for setting aside an 
award, whereas in a suit an award may bs 
attacked on grounds which are not open under 
tbe Indian Arbitration Act. 

It was finally argued that this Court 
should exercise its inherent powers under 
section 151, Civil Procedure Code, and stay 
the present proceedings, Prastisally, the 
only ground put forward for invoking the 
aid of this section is that both the parties are 
residents of Delhi and it would be highly iocon* 
venient for members of the firm of Naraindas 
Janimal to some to Karaohi for the porposes 
of the application. One of the members of 
this 6rm did attend before the aribtratorB, 
who held their sittings in Karachi and in 
view of the number of tbe references to 
arbitration, in whioh the firm was interested, 
be must have attended on more than one 
ocoaesioo. An order under seotion 151 
is to be made when the ends of justice 
require it or to frustrate an abuse of the 
process of the Coubt, neither of which condi- 
tions prevail in the present case. 

I reject the application under section 10 
with costs on the applisants. By sonsent of 
the respective parties, this order governs 
similar applications in Miscellaneous Judicial 
Noe. 67 to 74. 

3. P, & X. H. 

Application rejected , 
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A suit for possession of land coupled with an 
ancillary prayer for the removal of the trees planted 
on it is governed by Article 112, Schedule 1 to the 
Limitation Ait. 

Batlal v. Btibu Xagelhicar Bakhsli Singh, 52 Ind. 
Tas 858; 6 0. L.J. 32fl and Mushjrf Aii v. IUkhar 
Husain, 10 A. 614; A W. N. (1688) 257; 6 Ind. Dec. 
(N. s.) 42 7 , distinguished from. 

Appeal from a dc-oree of the Subordinate 
Jndge, Unao, dated the 22nd Mareh 1921, dd- 
holding that of the Mnnsif, Purwa, dated the 
27th November 1920. 

Mr. Matushuar Prasad Attiana, for the 
Appellant. 

JUDGMENT.—This is a second appeal 
for the possession of plots Nos. 81 and 82 in 
Maozi Kndra in the Parwa Tahsil of the 
Unao District on the allegations that the land 
was formerly grove, that it ooasod to be grove 
and escheated to the Zemindar some thirty 
years ago and that the defendants have taken 
nDlawfnl possession by planting Dew trees 
in the year 1915. The lower Appellate Oonrt 
has fonnd that the land did oease to b9 a 
grove and did esoheat to the Zemindar, that 
tbe plaintiff has beeD iD possession of it within 
limitation and that all the tree?, for the 
removal of whiah tbe plaintiff asks, wore 
planted within twelvo years of the suit. 
Tbe finding that tho land soased to be grove 
is strongly snpportod by tho entry of tbe 
last Settlement which the lower Appellate 
Conrt has disanesed, and is not now open to 
attaak. The main ground of appeal has been 
that the snit is govorned by Artiole 129 of the 
Limitation Aot, and the learned Plead9r for 
the appellant has referred to a decision of a 
Jndge of this Conrt printed as Badal v. Babu 
Nageshunr Bakhsh Sinjh (0 in support of 
his view. That ease purported to follow tbe 
decision in Musharf Ali v. Iflkkar Husain 
(2), bat the latter ease was not at all paral¬ 
lel to that dow before me. It was purely a 
•laim for removal of trees on waste land 
belonging to the Zemindar and tbe defend¬ 
ants had no right in the land of any sort 
whatever. Here the suit wa?, on tho fate of 
it, one for recovery of possession of immove¬ 
able property governed by Artisle 142 of the 
Limitation Aot. Trees beiDg things per¬ 
manently attashed to the earth are immove- 


(1)62 Ind. Cas. 858; 0 0. L. J. 323. 

(21 10 A. 634; A. W. S. (1388) 257; 6 Ind, Dec. 

. 8.) 427. 


able property under the definition given in 
sestiou 3 of the General Olacsss Ait'for tbe 
purpose cf tbe Limitation Aot. The answer, 
ing defendant, Ghafar ShaD, (the other 
defendants have admitted the plaintiff 1 * 
olaim) in his written statement, paragraph 
14, elaimed to have been in adverse proprie¬ 
tary possession of the grove for more than 
twelve years and he 6aid the same in hie 
oral statement. It may be that he only 
olaims possession in the ebaraeter of a groTe- 
holder. Nevertheless, he did set np adverse 
proprietary possession iD answer to the elaimi 
The prayer for removal of the reeeDtly 
planted trees is merely anoillary to the claim 
for possession. It appears to me, there¬ 
fore, that the Oonrt below has rightly applied 
Artisle 142. 

The appellant also relies on tho fast, that a 
Commissioner who was appointed to examine 
the spot reported one of the new trees tohavA 
been planted about thirteen years ago. Tbe 
lower Appellate Court has considered this 
report and has come to the conclusion that 
tho tree is not so old as alleged and that 
all the new trees were planted within 
twelve years. The decree of the lower 
Appellate Conrt must, therefore, be upheld 
and I dismiss tbe appeal. I make no order 
B9 to eosts as the respondent has not been 
reapresented. • • > 

• J. p. 1 

Appeal divr.ined, 



MADRAS HIGH COURT. 
Referred Case No. 7 of 1921. 
JaDnary 1), 1922, 

• Present: —Jnstiee Sir William Ayling, Kt., 
and Mr. Justice Venkatasubba Rao. 

The SUN LIFE ASSURANCE - 
COMPANY of CANADA— AppbllawI ~ 

vctsus 1 . 

The CORPORATION of MADRAS-' ! 
Respondent. • 

Madras City Municipal Act. (IV of 1919),'Sen* 
IV, rr. 7, 17— Case stated Jor opinion oj High Courtrt 
High Court, whether bound to give opinion on point* 
of law other than comprised in referencef 
Assurance Companies Act • (VI of 101 Vt * ** 
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Income Tax . Act (VII of I918J, rules under—Income t 
tozalle. 

• When a case is stated to the High Court under rule 
17 of Schedule 1\ to the Madras City Municipal Act 
(LV of 1919;, that. Court is not bound to givo a 
decision on questions of law involved in the suit other 
than those comprised in the reference, fp. 60?, col. 

ilylapore Hindu Permanent Fund Limited v. 

Corporation of .Madra a, 31 M. 408: 18 M. L. J. 349; 3 
M. L, T, 400, explained 

Under the rules made under the Incorao Tax Act 
read in conjunction with section 8 of the Indian 
Life Assurance Companies Act t VI of 19121, the tax¬ 
able income of a Life ineaiauce Company, which makes 
default in gettingan actuarial valuation once in five 
years, is regarded ae the aggregate of the interest, 
dividends and rents received br it during the pre¬ 
vious year, Cp. 807.col. l.J 

The onus lies on the Company to show that such 
income did not exceed Rh. 20,000 in the year previous 
to the year of taxation to entitle it to the bonefit of 
the proviso to rule 7 to Schedule IV of the Madras 
City Municipal Act. • [p. 608, col. l.j 

of?^M?i erre ^^ nd M ril ' d - Slfa0 * ale ^3 maintaini an offiie and has 

?. ®^? dra " M “ D ' 0,pal Aat of 1919 « «lerka ander him. This oifiie.it is admitted, 

Mi‘ B lUn° nr ? ° a °r Madra9 ' in iB D ot a braneh offiie of the San Life Assar- 

fit ' 00 ; Pe “‘ 10n f N t °- 61 * 192>o D it9 an.9 Company, bat-is merely a lo.al agew 

^ ‘ h A, de r n .° f th8 . Hi8h ° 0nrl iD There appears to have been a finding to S 

' .. ft 1 i0 8 8aitia th. Oonrt of Small OaVm 
. r ,-f! aL /S by the ffro ' 8 >n«crae’’ Madras, to whieb the Snn L : fe Asiaranie 
_ a Life Annranae Company for purposes ot Company was a parly, a finding whiah «u 

7 .’ A S ‘ had0la 17 ot the aoiepted by the Uigh Ooart ’ 

T( I ^ Aflk ^ Ssotion no of the City Mioitinal Att nrn 

eompliao.e with the videe that every ioeqrporoted Company trana’ 


General, and Mr. P, Dorauwamy Aiyangir* 
for the Respondent, and the saee having stood 
over for consideration till thie day, the Coart 
delivered the following 

JUDGMENT. 

AyuIF'i, J.—I have had the advantage of 
perusing the judgment whith my learned 
brother is aboa‘ to deliver, and I agree in the 
answers proposed by him to be given. 

VcsKiTiSGUBi RiO, J.—TheOhief Jndgsof 
the Court of Small Canoes ha«, under rnle 
17 of Sihednle IV to Madras Ait IV of 1919 
(the City Municipal Aib), referred lar.aia 
questions for our deeisioo. 

Before stating the qaestions that have bean 
so referred, I propose to set forth the fails 
that have led op to this referents. 

The Snn Life Asacranoe Company of 
Canada has its head offiie at Montreal,' 
Qiebeo, and a braneh offiie for India at 
Bombay, The Company has an agent at 
Madras who maintain! an offiie and has 


. • --— r ..« uva mm kUO 

provisions of the Ait for the Life Assnran.e 
Company to ehow that its gross in.oma 
•oold not have exeeeded He. 25,000 in 
the year immediately preeeding the year of 

iaxution for the purpose of obtaining the 

Suf a , l e l P ? ,0? (lk » deelared 
entitled to that bonefit when it shows that 

!" gross iniome reseived in or from the sity 
has not eiseeded Rs. 25,000). ' 

ak 11 /' payments of premia made in 
•be first instants to sub-agents of the Com. 
pany m the Mofassil and remitted by them 
to Madra, be treated as, part of the gross 

o! } h ® ^mpany reo lived "in or from 
•be City of Madras? 0 

| ,0 n‘° 8for hei,rill « a, 

5!“ ?°l 7 ‘ h , 0i P'“ mbsr 1821. upon perusing 
c.« Ou,r, uud ib, material rLrda g 

Hnin T t; h r™ 9 oi 

Bethany for the Appellant, and tho Advoi|1e 

SI 


. -- —sy-uy V««UD- 

aetmg business within the City shall p a y ; 
by way of liianse-fee "a half-yearly tax on ill 
paid up oapital on the aaale shown in the 

taxation rules in Sihedale IV," and the Ex-' 

plauatioo t» that seition adds that "whenever 
a Company has an offiie, agent or firm tof 
represent it for the pnrpoae of transaitinn 
holiness in the eity, snih Company ifaall be 
deemed to traniait businesi in tbq #i|y.», 

S°raJ3 , i # 7 ,v t * he L Taxation Ralea *°Dtftioe4 

made to depend , n the first inetan.a upoq 

If 3 finaVi" QP 8 *? , / al . of Company. (Glased) 
1 M,h 19 over twenty lakhs of 

(Class' B) 9 H IT 11 " UX u WlH ba ^OOO. 
toiass B) If it is more than ten bat leu 

m«nt i tW - a M 7 U i hb o£ rapeea - the aeifsii 
ment leviable ,9 Ri. 50) for the half 3J’ 

S® re ^°. wav ® r ». ap important proviin^j 
hi rale whith shifts the basil of *££ 

d oertam .asoa from ft e paid-up lanital 

tl,a oI th, 
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provided tbat "any Company, the head cffice 
or a branch or principal cffice of 
which is rot in the oity and whieh shows 
tbat its grcis intone received in or from the 
aity has not, in (be year immediately 
preaedirg tbe year of taxation, exaeeded 
Rs. 25,000 shall psy only Re. 125” for tbe 
half year. 

Tbe Standing Committee of tbe Corporation 
of Madras, on tbe gronnd tbat this was a 
Company with a paid-up aapitalof more tban 
ten lakhs of rupees and less tban twenty lakhs 
of rnpeee, aoDfirmed tbe assessment levied by 
tbe Revenue Offiaer, and plating tbe Compary 
in tbe seaond or "B” Class 6zed tbe assess* 
ment at Rs. 500. 

From this order an appeal was filed by tbe 
Compary under rule 15 of Part V of Schedule 
IV to Madras Act IV of 1 y19 to tbe Court 
of Smell Causes at Madras. Tbe learned 
Chief Judge of tbat Court found tbat tbe 
gross intome of tbe Company was consider¬ 
ably less tban R 9 . 25,000, tbat tbe Company 
distbarged the onus that lay upon it under 
tbe proviso referred to above, ana be held 
that tbe Company was liable to re assessed 
on tbat basis aod fixed tbe assessment at 
Rs. 125 for tbe half year. He delivered 
judgment on the 31st Marsh If 21. 

On tbe 11th April 1921, tbe Corporation 
of Madras applied to tbe Court of Umall 
Causes that a sase might be stated for a deoi- 
eion of the High Court on sertain points; 
and on the 14th April 1921 tbe Company 
similarly applied tbat a sase might be stated 
for a desision on sertain other points. 

Tbe learned Chief Judge observes: I 
have been asked to refer several points but 
consider tbe following questions of law to be 
of sufficient public interest for invoking the 
decision” of their Lordships tbe Judges of 
tbe High Court. (( 

I, What is meant by the gross income" 
of a Life Assorance Company for purposes of 
taxation under rule 7, Schedule IV of the 
Madras Oity Municipal Act ? 

II. Is it sufficient compliance with the 
provisions of the Act for the Life Assurance 
Company to show that its gross income oonld 
not have exceeded Re, 25,00u in the year 
immediately preceding the year of taxation 
for tbe purpose of obtaining the benefit of 
tbe proviso ? (It is declared entitled to tbat 
jjsnefit when it show* that its gross income 


received in or from the city has not exceed¬ 
ed Rs. 25,000). 

IU. Can payments of premia made iD tbe 
firet instance to enb-agents of tbe Company 
in the Mofussil and remitted by them to, 
Madras be treated as part of tbe gross income 
of tbe Company ' received in or from lbs 
City of Madras ?” 

Mr. Veckatarama Sastri on behalf of tbe 
Company contended before us that it was 
open to him to argue on this reference the 
whole care and tbat be was not to be confined 
to tbe points specifically referred to us by 
tbe learned Chief Judge. His clients in their 
application to tbe Small Cause Court under 
rule 17 bad asked tbat two further ‘‘questions 
of law” might be stated for tbe decision of 
tbe High Court," The Chief Judge presum¬ 
ably did not consider it necossary to refer 
them for our decision. 

Role 17 consists of two parts 

(а) “The Small Caute Court may, if it 
thinks fit, state a caee for tbe desision of tbe 
High Court.” 

(б) "The Court shall state a case when¬ 
ever a question of law is involved if either 
tbe Commissioner or tbe appellant applies m 
writing in tbat behalf.” 

It seems unreasonable to hold tbat beoanee 
a doubt is entertained on a particular ques¬ 
tion of law which leads to an application 


eing made under rule 17 and to a care 
eicg stated, tbe High Court is bound to 
onsider and decide all tbe questions 
f law involved in the care. In other words, 
i may be tbat tbe party applying, finding 
bat tbe Judge does not accept bis contention 
n a particular question of law out of several 
bat ariee in tbe case, applies, under rolo 17, 
or a caEe being stated; does it follow that, 
be moment a case is stated to the Hig 
)ourt, either party is at liberty to argue 
iefore the High Court all tbe points of law 
hat arise in tbe case and request its decision 
n all of themP Tbe party who is dissatisti- 
d with the terms of reference mey have 
tber remedies open to him ; and I express 
0 opinion on this point. Tbe Q 00 -' 
efore us ie s—Is tbe High Court bound to 
eside questions other than the Questions 
eferred to it for decision? I am incline 
o think that it is not. If the view con- 
ended for by the learned Vakil is com , 

; will be open lo either of the P« »« * 
sk tbe High Court to arrive at a decision 
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pal Aat III of 1904, whiah aorrsspond to role 
17 under dissuasion. The wording of the 
sections of the old Aot and rale 17 
is almost idenliaal, and any slight differ* 
enaa that may exist is immaterial. I am, 
however, enable to agree that Mylapore 
Hindu Permanent Fund Limited v. Corpo¬ 
ration of Madras (1) supports the aontention 
pat forward. It doss not deaide that when 
a ease is stated, the High Conrt is boand 
to deside every question of law arising in it. 
In the opening paragraph of the judgment, 
the question referred is stated, and the jndg* 
ment proaeeds to say: "the law hardly eon- 
templates a referenae in suah general and 
ab3trast terms. It only enables the M9gis* 
trates to state a ease on any appeal before 
them, and refer the a me for .the desieion 
of the High Court; that is. to state all the 
matters neiessary for the deeision of the 
partioular aase before them on appeal and to 
refer the aase so stated for decision.” 

This is an authority for the proposition 
nr nmni ' , “ oa * ,uu ui inn that the High Court » not bound to answer 

l “ j Ooort ealer ‘ aiD8 an abstraet and general question of law ; the 

a .LtZ l 6 d f «, b S th f °a at w “ 9y dr4W Dp of refereD88 mQ3 t how the ques- 

mini I of th ® 0980 ani the t,on of ,aw Pfopoonded affaats the partianlar 

P?in< on watch doubt u entertained and refer —- ... 

•suah statement with iti orn opinion on the 

point for the deaision of the High Court.” 

Rule 2 aontemplates a deoree being passed 

or order being made contingent upon the deci- 

non of the High Court on the point referred. - { 

Rule 3 provides that "the High Court 

•hall decide the point so referred and shall 


upon the facts of the aase, and, if neasssary, 
to revise the findings of fact of the Small 
Cause Court, although the application to that 
Court under rale 1/ was dae to the exist* 
enee of a question of law on whiah the party 
applying and the Judge held opposite views. 
It will sairaely be disputed that this is a 
result not in the least oontemplated by the 
Legislature, and I do not think that there is 
anything in the terms of rule 17 to oompel 
us to aoiept the aontention whiah will lead 
to this extremely undesirable and unforeseen 
result. 

It may be U3efal to refer to some analogous 
provisions of the Civil Proeedare Code. 
Ssition 113 provides: "Sabjeot to suah 60Q* 
dit'ons and limitations as may be preaaribed, 
aay Ooart may state asasa and refer the same 
for the opinion of the High Conrt, and tbe 
High Oonrt may make sash order thereon as 
it thinks fit.” 

Order XLV/, rales 1, 2 and 3 S 3 ntain an 
amplification of eeetion 113. 

Rale 1 says that '’when any question of law 

__ • ■ a . __ 


aase on hand, and the High Goarl will answer 
it only so far as it bears on the partioular 
ease. The question referred for the desieion of 
the High Court in Mglapore Hindu Permanent 
Fund Limited v. Corporation of Madras (l). 
is, Does the word ‘aapital’ need in Sshednla 
V of the Munioipal Ait III of 1904 mean 

desieion of the ^0^"^ ^ ** ‘ ‘“Sr* *° the faita olth * 

T^eprovisio/s -learly* template the Swtg *£ 5 Z “ “ * ** 

I mw in p.„i„„ „„ i(m 69 „ f lh l mi . 'k; word e.pit.1 io S.hedole 


n -J n.-° tsu BMblUU 01 cne 

Presidenay SmaH Cause Courts Aat XV 0 f 
effeat i8 8Qbatanlial| y th0 same 

S 18 d Ded Vftkil haa ralied 0“ Mylapore 


V . ■ - --i—»• uiuuuaie 

of the Madras Mumaipal Aat III of 1904 
means paid-up eapital." 

I, therefore, hare no haotitstion in hold. 

.n 8 .hot w. are not bound to ,i„ » de.isioa 

on the questions tunlved in the .nit other 
than the anentinna j • .. 


Hindu Permanent *W T Z* "W fi ' « qaeshone involved in the 

« sfSr-s 

us. It would be neeesaary to desariba vary. 

w 31 16 “■ «*'• - 8 *• - t. ,TS. tftiSZSSsfc . 
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assnraDcee ere fixed ard illoitratioff by a aesnred. the £ i'03 paid to leenre the enm 
•cmretei example bow the premiums arrived assured in the event of death is tailed 
a*, besides fceiDg eaffi.ient to meet the the premium, aod a polity of Ibis nalnre 
liabilities icaarred, enable Life Aesoranee is called a Term Poliay for oco year. 
Companies .to eern a profit. A statement of Ti e premiums paid by those *ho did cot 

tbeee principles would necessarily lead to a die were used in paying the claims arising 

consideration cf the sources of surplus cr from the deaths that occurred, and tfce 

prc6t with which alcre we are concerned. value r6oeived by the survivors for the 

Befoie it is possible for a Compary (o premium* of £ 103 was the certainty of 
fix the premium it must reoeive in retorn their heirs receiving £ ICO Bhonld (be 
for an undertaking topay a specified amount asiured die.” 

at death, it is necessary for the Company It would be next Deoereary to indicate 
to know when the life or lives insured tho part played by interest in the subject* 
will terminate. Tre tables based upon of Life Assurance. The rate of interest ia 
observations of a large number of lives indeed a very important faotor affecting 
give the information required and are known Life Af6UTaDce, £ 100 earning £ 3 per 
as Mortality Tables. We take tbe following annam will amount in 50 years to £ 438;* 
froiri a treatise on Life Assurance. at 6 per cent, to £1,843. Tbe inform* 

Tbe fundamental facts which a Mcrlalily ation Deoessary is obtained from Interest 
Table supplies U9 with are the numbers living Tables which are prepared and on tbe 
at each age from tbe earliest to tbe basis of which calculations are made by 
latest year included in tbe Table, and the Life Assurance Companies. It is important 

numbers dying in each year. From these to know rot merely wbat £100 will 

two series of facts si) tbe information amount to at a given rate of interast in a 
in regard to mortality that is required certain number of years but also how math 
for Life Assurance can be obtained. Let most now be lent or invested so that in 
ub suppose now that there aro 10,000 people, a oertain number of years it will at a given 
all at tbe age of 40, who wish to arrange rate of interest iDorea?e to £ 100. Thia 
for a payment of £ 100 to the executors i§ oalled tbe present value of £ 100 due 

of suoh of them as may die before so many years bencs at suoh a rate per 

reaching tfce age of 41. Tho Mortality Table cent. 

informs us that 103 of there people will With tbe aid of Mortality and Interest 
die-during tbe year, and as the death cf Tables tbe Companies are in a po3ition to 
each person involves tbe payment of £ ICO, combine tbe result of Mortality and Interest 
the mm cf £ lO,':CO will be required to and to have regard to them in 6xing tbeir 
meet tbe claims arising cut of these 103 premia, GoiDg back to tbe illustration 
deaths. It is, therefore, neceeeary for eaoh already given, we shall have to examine how 
of tho 10.CC0 persons to pay £ 1*03 cr the remits obtained from Interest Tables 


£ 1-0-7 in order to seeure tbe payment 
ot £ ICO to their cxecutcr?, should death 
cccur within tbe year. This leaves cut 
cf account BDy benefit that may be obtained 
by interest earned upon the £ 10,o00 before 
fceitg required for the payment of the 
•laime, and takes no notice cf tbe neces¬ 
sary expenses of transacting the business, 
but it shows clearly tbe use of the Mortality 
Table. If we bad no experience to guide 
us as to the number of people who would 
die within the year, we might either charge 
too Urge an amount for tbe assurance, or 
we might charge too small a Bum, and not 
have enough money available to meet tbe 
claims when they became duo. In the 
ipetapoe juot given, the £ 10^ is the euia 


affect it. 

I shall again qaote from tbe book al¬ 
ready referred to. M Let U9 now re-coneider 
the example, given in the chapter on 
Mortality, of 10,000 people aged 40, "bo 
wish to arrange for a payment- of £ AU 
to the executors of such of them as may 
die before reaching the age of 41. ® 

find from tbe Mortality Table that L/3 of 
them will die aod that, therefore, £ W.** 
will be required at the end of the J 6 ^ 
to meet the claims arising out of tow 
103 deaths. On turning to the table s fl ¬ 
ing the amount of £ 1 -tt 0 0D .' ° ..qo 
year at 3 per eent. we find it m 
and tho amoont of £ I0.0C0 »9. therefor®, 
£ 10,300 j ao it » only neieoeary 
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the 10,000 people affaating the assurance 
to pay this amount, pro rati between them 
at the commencement of the year. Thee 
the premium that each would have to pay 
would be £ 1 instead of the £ 1'03 which 
we saw would have been neaessary when 
leaving interest ont of the question.” 

The premium ascertained in this manner 
ii the net or the pure premium ; and in order 
to arrive at the cffiie premium whiah is 
what a policy-holder has to pay, an amount 
is added to the net premium known teehni- 
•ally as the " loidina .” 

In the case of policies whiih do n>t 
participate in profits, the loading only has 
to be sufficient to cover the expenses sod 
such margin as may be considered neiessary 
'for contingencies, such as the death rate 
being id excess of that provided for by the 
Mortality Table or the rale of interest 
earned od the funds of the Company berng 
less than the rate of interest assumed in 
tabulating the premium rats9.” 

In the case of polities that participate 
'in profits, the loading is increased in 
order to provide, not merely for the ex* 
'penses incurred, but for the bonuses or 
,pro6ts that will be added to the polities 
r in the future”—(See also Encyslo[(elia 
Bfitanoica, Volume AIII, page 173?. 

The addition of loading is thus made 
to make provision for the expenses of 
the management of the business and far¬ 
ther to provide against adverse fluctuations 
'both in regard to mortality and in regard 
-to interest. 

In dealing with the snbjeot9 of mortality, 
interest and loading, I have indicated the 
■msfin^onrees of surplus or profit. 

■A ■favourable mortality means that the 
policy-holders live longer than according to 
■the Mortality Table it was expected they 
would dive. Their deaths are bound to 


tome some day, bnt the longer duration 
ttbeir ’lives implies the receipt by the Asa 
•ance . Company of a larger number 
premiums, and involves a loDgsr lime duri 
■vthich interest san accumulate on the fun 
-vshieb >ate 'larger in amount owing to I 
■olaims not -having to be paid eo soon as I 
mortality’Table contemplates ” 

.'^® ff t d 0e8 -' n bmt form a 'Source of bi 
plu.a'P . The originally assumed rate of 
Jsmt iin making the calculations may ha 
beet) 3 per tent. hot the interest aetua 


earned may amount to 4 per sent, and tbs 
difference oonetitotes the surplus. 

Smaller expenses than the additions 
(loading) made to the net premiums consti¬ 
tute the third cause of a surplus. 

These are considered the chief Bourses 
of surplus or profit—(l) a lighter or more 
favourable mortality than that assumed, (2) 
a higher yield of interest than that cal¬ 
culated opoo, aod (3) smaller expenses than 
the additions made to the net premiums. 
Of the three, the two latter sources are 
considered more important. (Fiie Life 
Assnrance by S. G. Leigh, page 55.) 

A certain amount of profit is obtained 
from polioies that are surrendered or that 
lapse. 

It seems to be generally agreed that -it 
is questionable after making all allowances 
whether the indirect loss to the Company 
from surrenders does not nearly or duife 
bilancs the direst gain, and it is stated 
that the best offices mush prefer the pottsies 
remaining on their books to their baiqg 
surrendered. 

It 6Bbms also to be assumed that thoqgh 
polioies that lapse may result -in a profit, 
they caDnot as a general rule be regarded 
as a very appresiahle source of surplus. 

Having made these observations in regard 
to the general principles that regulate the 
profit of a Life Assurance Company, I shall 
proceed to examine the conclusion of Abe 
learned Chief Judge. He, no doubt, ignored 
in his jndgment all Bourses of surplus other 
than interest. But, in m7 opinion, hie finding 
has not been affected in substance by this 
omission. 

Under the City Municipal Aat of 1919 
the Company has to show that in the 
year immediately preseding the year of 
taxation its gross income did not exceed 
Rs. 25,000, before the Company sen claim 
the berefit of the proviso. We have it 
on record that the total premia received 
from the whole of the Presidency of Madras 
amounted to fts. 4,13,050. It has alio been 
found that the average rate of interest earned 
during the year by the Company on the 
net invosted ledger assets wa4 5'G8 per 
sent, 

It has been pointed out that .even if, for 

Ibe ittke of argument it should b« mme* 
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that the average rate realised by the San the case of 

Life Assurance Company was 6 per cent, and 

that the whole interest realised represented 
the profit of the Company, in order to be able 
to earn Hs. 25,000 per annnm, the San Life 
Assurance Company of Canada should have 
received premia from the City of Madras aloDe 
amounting to Rs. 4,16,666 10-8. We have 
seen that its reaeipts for the whole Presidenay 
amounted to only Re. 4,13,550. A portion 
of the interest earned has to be returned 
to tbe policy-holders, as the cileulations I 
have adverted to above, whiah form the 
basis of the premia fixed, alearly indicate. 

The profit earned by the Company on this 
head aan only be the difference between 
the figures calculated on the basis of tbe 
rate of interest assumed and the rate of 
interest actually earned. Tbe Sun Life 
Assurance Company in fixing its premia, 
having assumed a rate of 3| per cent, (the 
rate assumed by this Company in its interest 
calculations, is, we are informed, 2 5 per cent.), 
its profit from the source of interest could 
only be the amount which reprerents tbe 
difference between the two seme calculated 
at 5'68 per cent, ard per cent, or 2-18 
per cent. Tbe learned Chief Judge for the 
purposes of his judgment assumed that tbe 
Company ia liable to be assessed with 
reference to tbe total amount of interest earned 
by it, that is “interest at 5 68 per cent." upon 
tbe premia received. The amount arrived at 
falls ehort of Rs. 25,000 and the learned Chief 
Judge holds that the Company is entitled to 
the benefit of the proviso. The question to be 
determined would be, therefore,—could the 
profits of tbe Company in any event exceed 
the total interest earned upon the premia ? 

WebaveEeen that a slight variation in tbe 
rate of interest dees produce an enor* 
mens difference in the interest earned, and 
I have pointed cut that interest forms 
one of the three chief courses of surplus 
or profit. 


tlM2 

case of a Life Assurance Company 
operating in different parts of the world. 
Ihe Company in a petition addressed to the 
Commissioner of the Corporation of Madras 
in connection with this assessment gives tbe 
following extract from Young on Insurance • 

. , a „ valDalion *■ in no sense a 'stock 
taking’ ” in the cnetomary acceptation of 
that term. • * • The two operations 
are essentially distinguished from each 
other and differ <x Mo. Id tbe ordinary 
stock taking tbe trader is concerned with 
tbe value of his articles at the current 
prices of the period, and his results are 
obtained by a mechanical arithmetical 
process competent to average intelligence. 
In a valuation, however, the probable future 
requires to be carefully scrutiDiz9d and 
gauged in tbe light of the experience 
acquired both as regards the rate of 
mortality likely to be exhibited among the 
members, tbe rate of interest at which tbe 
accumulated fund and prospective premiums 
oan probably be soundly and profitably in¬ 
vested, and the adequaoy of the loading 
reserved for anticipated demands. And it 
is to be Doted that this provision is not 
limited to the ensuing valuation period 
only, but necessarily extends to tbe entire 
possible duration of tbe whole of tbe exist¬ 
ing contracts, comprising a range of time 
of thirty years and upwarde." 


The difficulty in dealing with this care 
arises from tbe fact that, under the Muni¬ 
cipal Act of 1919, theCcmpary must stale 
its gross income received id the year pre¬ 
ceding the year of taxation. It is said 
that it is impracticable to make an annual 
actuarial valuation and that it is extremely 
d fficult to make such a valuation with 
ufeiene to any partiiuler city or area ia 


The rules made by the Governor in 
Council under tbe Income Tax Act VII of 
1918 (in virtue of tbe power conferred hy 
section 43, eub section 1 of tbe said Act) 
proceed on the basis of a periodical actuarial 
valuation for assessing to income-tax Life 
AesuraDce Companies. If tbe periodical actu¬ 
arial valuation has beeD made within 5 years 
previous to the year in which the asceis- 
ment has to be made, then the income eball 
be determined with reference to tbe average 
Det profits disclosed by tbe last preceding 
valuation. If the periodical actuarial valu¬ 
ation has beeD made more than 5 years 
previous to the year of assessment, tbe 
taxable income shall be determined with 
reference to interest, dividends apd rents 
received by tbe Company during tbe 
previous year, that is to say, with refer- 
eDce to returns upon investments.” (See 
p. 59 of the Ircome Tax Maoual-Madrae, 
1919). J 
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I have aged the word "latarsst" ia this 
judgment as a compendious term meaning 
‘‘interest, dividend and rent”. 

The Indian Life Assuracce Companies 
Alt VI of 1912 directs every Life Assurance 
Company to make periodical investigations 
including actuarial valuations once io five 
years unless the instrument constituting the 
Company dirests investigations to b3 made 
at shorter intervals (uiJ* eeotion 8 of the 
Act). 

RaadiDg, therefore, the rules made under 
the Iusome Tax Act in sonjunstion with 
this provision of AotVlofl9l2. we arrive 
at this result, namely, that in default of 
there baiog an estuarial valuation within 
five years of the year inquastion, the taxable 
iocome is to be regarded as the aggregate of 
the interest, dividends and rents received 
by the Company during the previous year. 

I think that we shall be justified in 
deducing from this that it was intended to 
make the Company that is in default pay 
the maximum amount of tax and that this 
object is accomplished by making the Com¬ 
pany pay a tax upon the entire amount 
of the yield produood by its investmsnts, 

It may be said that there is no fixed 
rale in regard to the amount of profits that 
can be earned by a Life Aaiuranoe Com- 
P»ny; but surely experts conversant with 
matters pertaining to Life Assnranse mn 9 t 
be able to say that in view of competition 
among the eoncerns it would no'be possible 
for a Company of standing to earn profits 
beyond a certain limit. We take it that 
the rales framed under the Income Tax Act 
contain an indication that the interest &», 
from investments constitute the maximum of 
profits. In the very nature of things it 
is impossible to state the income for a 
particular period of a Life Assurancs Com- 
pany with accuracy ; and the moct careful 
calculation can only bs regarded as an 
estimate. I find the following passage in 
an historical review of Life Assurance by 
Andras, in the year 1870 the average rate 
of interest earned by the funds of life 
offices, after deducting income tax, was 4**71 
per cent, which declined to 3771 per cent, 
in the year 1899, but has aims increased 
to nearly 4 per cent, after deducting income- 
tax, and from the increased skill and 
^Iwntion brought to bear upon the question 


of safe investment of the funds at a catii? 
factory yield, there is little doubt that the 
namber of life offiies now obtainiug a Dst 
average yield of at least 4 per sent, will be 
rapidly increased. At the same time an 
effort is being made to persuade the Govern¬ 
ment to mete out what is no more than 
justice to AssnraDos Office, transacting life 
business only, by legislation which will enable 
them to be assessed for income tax on the 
basis of average annnal profit, in lien of the 
present very unfair method of assessment on 
interest revenue." 

I may also quote here a passage from In¬ 
surance Guide and Hand-book by Andras— 
Volume I, page 219: 

"Daring the last few yearc attempts have 
been made by Life Insuranse Oompanies to 
obtain a revision of the basis of taxation, but 
so far without any definite success, although 
the Government seem disposed to view the 
matter favourably,” 

The grievance from which relief is sought 
is, of course, that those Companies which are 
purely, or mainly, life offiies, as distinguished 
from "composite” concerns, are assessed on 
their interest from investments in lien of on 
their profits. 

It is hardly necessary for me to point out 
here that the interest earned by an offise on 
its life fund is not profit in any sense of the 
word, but rather the "raw material” of the 
business. It is not difficult to imagine a case 
in which a Company might he in receipt of, 
and taxed upon, a vary large income from 
interest, in spite of the fact that it wa 9 earn¬ 
ing no profit at all. Indeed, it might even be 
totally insolvent, on account of the low aver- 
age rate of interact earned, or of the heavy 
rates of mortality or expenses experienced,”.! 

The idea underlying the above passages ia 
that assessment to tax on the basis of yield 
from investments entails a hardship upon Life 
Assurance Companies, 

In the present case applying this teat 
which, from the point of view of a Life As¬ 
surance Company, is a most unfavourable test 
to apply, the gross income falls short of 
R?, 2&.000. We may observe in passing that 
Ri. 4,13,550 is the total of the premia receiv¬ 
ed from the whale of the Madras Presidency 
and not merely from the City of Madras. 

On the materials that have been plated 
before us 1 am unable to say that the learned 
Chief Judge is wrong in hia view do whit I 
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think is really a question of fact, that the 
profits of tbo Company oaonot in any event 
exceed Rs. 25,000. We have not been refer¬ 
red to any works on the subject of Life 
Assnranee or to any judicial pronouncements 
which tsnd to show that a different oouelasion 
is possible. 

In the jadgmeotcf the learned Chief Judge 
it is assumed that the Standing Committee 
of the Corporation of Madras was of the 
opinion that the amoants reteived as premia 
•onstituted the gross insome of the Company. 
A large porti:n of the judgment is devotod to 
a criticism of this view, and the learned Vakil 
for the Corporation seems to have conceded 
before the Small Cause Court that he could 
not tupport that extreme view ; and the learn¬ 
ed Advocate-General who appeared before ns 
for the Corporation did cot put forward that 
•ontention on behalf of his clients. 

Dealing with the questions that have been 
referred to us for our decision, I think it is suf¬ 
ficient to eay in answer tc questions Nrs. 1 and 
2 that the Sun Life Assurance Company has 
dieeharged the onus that lay upon it under 
the provito to rclo 7 cf the taxation ruler, 
by ehowing that its income could not have 
exceeded Hr. 25,103, and (he oircumstanoe 
that the Company has net been able to state 
positively what its aetunl gross income was 
would not disentitle it to the benefit conferred 
under the eaid proviso. 

in regard tc question No. 3 tho learned Chief 
Judge has held that the Act refers not merely 
to income received from the Oity tf M;.dras, 
but also to the income reoeived t'n the City. 
The contention of the Company on this point 
was that in addition to the principal Agency 
at Madras there were numerous rub sgonoies 
in the Mofussil and that when tbo Mofussil 
policy-holders paid their premia to the sub¬ 
agents who remitted the moneys to Madras, 
these amounts tbonld not be taken into 
account in making tbo assessment. On the 
facts I have stated above it would be un¬ 
necessary to deal with this question beoiose 
on the assumption that the interest upon the 
premia collected in the whole cf the Presi¬ 
dency constituted the income of tho Company 
euoh interest amounted to less than 
Rs. 25,000. The point involved in this 
question is merely of academio interest, and 
1 may in thi6 connection once again refer to 
Mylipore Hindu Permmtnt Fund Limited v. 

Corporation at Madras (IJ.J It may be 


inferred from it that the Court was unwilling 
to answer an abstract question of law and I 
am similarly of the opinion that unless a 
decision of tho question is necessary for the 
determination of the case before it, tbs 
Court must decline to answer the question 
referred to it. We do cot, therefore, propoie 
to give our deoision on question No. 3. 
h. c p. 

Reference aniwerel. 


SIND JUDICIAL COMMISSIONER'S 

COURT. 

Civil Suit No. 167 or 1916. 

November 12, 1920. 

Prennt : —Mr. Raymond, A. J, O. 

OHOLTHRAM MANGflANMAL- 
Pliintipp 
tiriut 

LALCHAND mo akgther— Defeudahti. 

Partition, suit for—Plaintiff not entitled to share 
— Defendant, whether can get his share partitioned, 

In a partition suit it isthe right of every defend, 
ant to ask to have his own share divided off and 
given to him and he is qua his claim to a share-on 
partition in the position of n plaintiff, [p 609, col. 2.] 

But where the plaintiff is held to have no share 
in the property sought to be partitioned, there is no 
partition suit before tho Court and the maxim 
cessanle ratione, ceesat ipsa lex applies and the 
defendant has no right to ask the Court to inquire 
into and determine his share in any part of the 
property, that is sought tobe divided, [p. 810, col. 2.J 

Mr. Kimatni Bhoiruj, for the Plaintiff. 

Mr. Rupchand Billaram , for Defendants 

Nos. I and 2. 

Mr. hariat Uiharam, for Defendant No. 3. 

Mr. Kalumal Pahlnmal, for Defendant No. 4. 

JUDGMENT.—Ad interesting point has 
arisen in this case but to its right appre¬ 
ciation it is necessary to set out the materia 

facts. . , 

On the 12th April 1916 Ohoitbram filed a 
suit for partition of joint ancestral prope 7i 
moveable and immoveable, against his pa er* 
nal unties, Laloband and Ramumal, P la, ° 
claiming one third share in the property, 
property sought to be partitioned oonsiii e 

(l)a plot oil and with buildings tberoon Bituawa 
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in old town quarter, (2) a plot in Lyari 
Quarter on a temporary lease, (3) a garden 
bearing Survey Numbers 92, 95, 96, (4) 
another garden bearing Survey Numbers 
452, 454, (5) cash and ornaments in the 
possession of the defendants, Lalchand and 
Ramnmal.and (6) the stosk ia trade, assets 
and outstandings of a Flour Mill business. 

In bis plaint, the plaintiff stated that 
dnring his minority, defendant No. 1, L»l* 
•hand, who was the manigir of the joint 
family, in •onjnnotioo with defendant No. 2, 
his brolher, on the pretense of effecting an 
equitable distribution of the property, induced 
the plaintiffs mother to exetute a release- 
deed which purported to extinguish plaint- 
iff’a rights in the property in consideration of 
plaintiff receiving Rs. 2.200 oath and orna¬ 
ments and clothes worth Rs. tOO. Plaintiff 
haviDg attained his majority, now sought to 
sataeide this deed as being fraudulent and 
illegal and grossly unfair to him as be valued 
his share in the property at something over 
Rs. 12,000. 

Amongat other defenses, defendants Nos. 1 
and 2 contended that the release-deed was 
a genuine dojument and had fceen asted upon 
aid that the plaintiff had validly released 
all'his interest in the joint family property 
and was nut entitled to elaim partition. 
Defendants aleo alleged that the joint family 
-owned only five-eighteenth share in Survey 
Numbers 92, 95, 96 (item No. 3) and veined 
at Rs. 200 to 30) end that the other eo sharers 
'were the sons of bBjan, Motumal Uewanmal 
*and Ohellamal Dewanmal. With regard to 
the garden Survey Numbers 452 and 454, it 
was urged -that the family owned eleven- 
•eventy-two chare valned at Rs. 200 to Ra.SOO 
and-that the other ao-aharers were Samamnai 
Hemanmal, MotnmalDewanmal andOhellamal 
Dewanmal, and that these persons were 
nesessary parties to the suit. On the 6th 
July 1916, Mr. Isardas applied that 
Basarmal, eon of'Motumal for himself and 
ae next friend of his minor brothers, Ohatn 
and Dhaman, be bronght on the record 
ae partiea to the enit, and as Mr. Kimatrai 
for the plaintiff raised no objection without 
admitting that they were necessary parties, 
they were ordered to be joined as co-defend- 
anta, on the 7th Jnly 1916. On the same day 
Mr. Kimatrai asked that Mobamed and Iso, 
eons of Sejm, and Ohellomal Dewanmal and 
Samapma) tipm^ntnal be joined ae parties 


and they were ordered to be joined and ibe 
plaint was amended accordingly. On the 20th 
Jaly 1916 Mr. Kimatrai applied to the Court 
that as some of the newly added defendants 
were dead and some bad do present interest 
in the property, he sbonld be permitted to 
file an amended plaint. The amendment 
prajed for wa9 granted and a farther 
amended plaint was Bled wherein the de¬ 
fendants were shown, in addition to defend¬ 
ants Nos. 1 aDd 2, Basarmal, Cbatto and 
DhamaD, sens of Motumal and Kbatao, sou 
of Ohellamal, who had also aoplied that he 
be made party to the suit. Khatao is since 
dead and hie minor son through his mother cb 
his guardian is now on the record. 

Admittedly defendants Nos. 3 and 4 claim 
an interest only in the garden properties in 
the snit (Item Noe. 3 and 4 . 

On the 12th February 1919, plaintiff and 
defendants Noe. 1 and 2 only referred all-ihe 
matters in difference between them to the arbi¬ 
tration of their Pleaders by reference filed 
in Conrt and an award was made on the 
23th March 1919. 

Objections were filed to (be award on tbs 
groned, infer alia , that the award was invalid 
and bad in law as tbs reference was not signed 
by all the parties interested in the enit. I 
npheld the objection and set aside the award. 
The cue then proceeded to a hearing and ! there 
were several hearings when,on the SndNovem- 
bar 1920, plaintiff and defendants Noe. -1 
and 2 filed aD application under Order KXIH, 
rule 3, Oivil Procedure Code and asked 
for a decree in terms of the oompromisa 
between them. Ae a result of the com- 
premise, they desire that all farther pro¬ 
ceedings in tbic case ehcnld cease. The 
position taken up by the defendants Noe. "3 
and 4 may bs formulated as follows: “They 
scy -that it is tbe right of overy defendant 
in a partition suit to bave his share allotted 
to him, and that a defendant claiming a share 
on partition is qua that claim io'the position 
of a plaintiff, and that though plaintiff 
is unwilling to prosecute his partition 
suit, yet they ebould not ; driven *to 
further 'litigation bat their rights sbonld 
be determined in tbe present -snit.” No 
doubt it is the right of every defendant in 
partition enit to ask to have his ownibert 
divided off and given to him and he is qua hie 
claim to at chare on partition iutbo pocition of 
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a plaintiff, bat is this rale applicable to the 
present ease? 

Plaintiff, though he Bled a 8ait for parti* 
lion, had a formidable difficulty to overcome 
before the Court eoald aoosider his right 
to aDy share in the family property. The 
release deed bad to be set aside and bad 
the plaintiff failed in his attempt to do 
so, his prayer for a partition eoald not be 
sonsidered. If the plaintiff were non-suited 
on the ground that the relase deed was 
binding on him, scald defendants in the 
suit sontend that the Court should enqaire 
and determine their rights in the property and 
allot to them their respeitive shares therein? 
I am mnob impressed with the reasoning 
of Cbandavarkar, J , in the oa6e of Aihidbai 
v. Abdulla (1) (remarks at pages 291-292) 
where be observes: "But all the eases in whieh 
this rule (whieh I have just referred to) has 
been adopted by this Court will, on examin¬ 
ation, be found to be eases in eaeh of whieh 
the plaintiff suing for partition sueeeeded in 
proving bis right to it and the deeree passed 
in favour of the defendants followed as a 
natural result of, or corollary to, the deoree 
in favour of the plaintiff,’’ and again, "But 
where the ease of the plaintiff fails on 
the preliminary ground that he has no 
right to a share at all and that a suit for 
partition is not maintainable at his instanee, 
the reason of the rule fails to apply. There 
is nothing on whieh a defendant’s right to 
have his share aseertained and awarded in 
that suit ean rest. The defendant was brought 
in for determining the share of the plaintiff, 
if any. If the plaintiff is found to have 
no share at all, there is no suit for parti¬ 
tion, and eonsequently for determining the 
defendant’s share." In the eompromise 
arrived at between the parties in this suit, 
it is stated that the release deed is valid and 
binding on the plaintiff and a deeree is 
sought for in terms of it. Plaintiff’s suit 
for partition must, therefore, fail. It may 
be that the plaintiff has agreed to be bound 
by the release-deed beaause by the terms 
of the eompromise he obtains a deiree 
against defendants Nos. 1 and 2 for 
the sum of Rs. 4,500, but whatever 
be the motive underlying tbe transaction, 
bis suit for partition is no longer maintain¬ 
able on his own admission that the release- 


deed is binding upon him, why should then 
tbe Court enquire as to what shares defend- 
ants Nos. 3 and 4 are entitled to P It 
was in order to determine the share of the 
plaintiff in the family property that defend- 
ants Nos. 3 and 4 were joined as parties to 
the suit, but now that by virtue of the com¬ 
promise-decree, plaintiff is to have no share 
in the family property, there is no partition 
euit before this Court, and, therefore, the 
maxim is applicable “cemr.tt ratione, ceilit 
ipia lex." 

I would also refer to a passage in Gout's 
Hiodu Code, 634. "Where tbe plaintiff's 
title to partition is denied, tbe first thing 
he must do is to provo it. If he is proved 
to have no share at all, there is no 
euit for partition and consequently no 
necessity to determine the defendant's 
share." 1 have perused the authorities eited 
by Mr. Isardas, particularly Edulji iluncher.i 
v. Vullebhcv Ehar.bhcv (2) and Broen- 
dm Kumar Dai v. Qobinia Mohan Dcs (3) 
which are tbe nearest approach to tbe sane 
before me, but both are clearly distinguish¬ 
able, both were partnership suits and 
tbe plaintiff's right as a partner to a dis¬ 
solution of tbe partnership and tbe taking 
of partnership accounts was not challenged. 

I, therefore, bold that tbe defendants Ncs. 3 
and 4 have do right in this suit to aik the 
Court to enquire into and determine their 
share in aDy part of the property that is 
sought to te divided. 

In this view of the case it is unnecessary to 
determine whether defendants Nos. 3 and 4 
were necessary parties to the 6uit, for tbe 
result, in my opinion, will still be the 
same. 

Lst there be a decree in terms of the com¬ 
promise between plaintiff aod defendants 
Nos. 1 and 2. The suit is dismissed against 
defendants Nos, 3 and 4. Parties to bear 
their own costs. 

j. p. Order according. 

(2) 7 B. 1B7; 7 Ind. Jur. 372; 4 Ind. Dec.fn. s.) \U. 
(3J 34 Ind. Cas. 186; 20 C. ff. K. 762 at p. 766. 



(1) 31 H, 271| 8 Bom. L, R. 768. 
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rTABlHOHiN PODDAB V, lUDABIA* PODDAI. 

CALCUTTA HIGH COURT. 

Appial prom Original Dicaei No. 194 
op 1917. 

Marsh 19, 1920. 

Present :—Jnstiae Sir Aautosh Mookerjee, Kt., 
and Mr. Jastiae Walmsley. 
HARAMOHAN PODDAR and asothir — 
Defendant, No*. 2 a*d 3 —Appellant* 

tffiU* 

SUDARSAN PODDAR—Plaintiff*—and ;• 

OTHER* DeFBNDAAT*—RESPONDENT*. 

Partnership! dissolution of—Continuing partnership , 
Suit for account—Limitation Act (IX of 1808J, Sch. 
/, Art JOB, applicability of—Stoppage of business or 
supply of capital, effect of —Minor admitted to his 
deceased father’s share in partnership , liability of. 

Article 106 of the Limitation Act applies to a 
dissolved partnership, for limitation cannot apply a9 
between partners so lcng as the partnership 
continues, [p. 8]?, col. 1.] 

Under section 263 of tho Contract Act, partners 
may agree that on the death of any of them his 
nominee or legal representative shall be entitled to 
take his place. Whether in a particular case there 
has or has not been such an agreement, may be 
proved by an express declaration to that effect or 
may be determined from the conduot of the partioa. 
[p. bll, col. 2; p. 812, col. 1J 

Neither stoppage of business nor refnsal of a 
partner to supply capital whenever the demand is 
made on him can be troated as dissolution of the 
firm. The question whether there has been abandon, 
mentbya partner is a matter of inference to be 
drawn from the facts of each case, [p 812 , col, 2: 
p. 8:3, col. ».] 

, An infant inheriting his father’s share in a partner, 
ship business cannot be made personally liable for 
any obligation of the firm but his share only is 
liable, and as regards tho personal liability of his 
father he is liable only to the extent of the asspts 
inherited by him. [p. 818, cols. 1 * •>.] 


Appeal against a deiree of the Sub- 
ordinate Judge, Fifth Court, Da«a, dated 
the 30th Maroh 1917. 

Dr. Sarat Chandra Baiak and Baba Qopal 
Chandra Dat, for Defendants Noa. 2 and 3. 
Appellants. 


Babus Qunadi Ohara n Sen, Prikuh Ohm 

fu ? nd FTa ’ nath * Nath Bantrjte, 
the Plaintiff.Respondent. 

Baba Rajendra Chandra Quha, for 
fenaant No, l-Respondent. 


JUDGMENT.—The suit, whish ha, giver 
r J 8 ® f°_ thlB a PP 0a| . was brought by* the 

<°r dissolution y of a 

lor hk n!r P, th 0C WindiD8 np it# bn9in03 " l 

lor liking tb a asooauli and for incidental 


reliefs. The ia*e for the plaintiff is that 
there were two lets of partners, tailed 
respectively capitalist partners aDd Gomasla 
partners. The first alass included the 
plaintiff, tbe first defendant and tbs father 
of the eeiotd and third defendants, who 
were to provide tbe capital, reieive a 
share of tbe profit* and bear tbe losses 
in stated proportions. Tbe eesocd alass 
inelnded the remaining six defendants 
who were to resets specified shares of tbe 
profits as remuneration ftr their Jabonr, 
but bad no concern wiib tbe Iceeee, The 
buainers was tarried on in rfae, jute and other 
article* and also imluded money lending. 
Tbe firm was started in 1899 and tbe 
Bret defendant has ever since acted aa 
the managing .partner. Avoiding to tbe 
plaintiff, tbe business has not been pro* 
perly tcansged for some time past and 
in its present oonditicr, tan no longer 
be tarried on profitably. He awordingly 
prays that tbe partnership may be dis¬ 
solved, the bu6ines* wound op and tbe 
Recounts adjusted. The defendants have 
resisted tbe alaim on a variety of grounds 
whi,h teed not be enumerated in detail 
for our prerent purpose; it ie inffieient 
to state that they have eougbt to defeat 
on tbe plea of limitation ; their 
allegation in tnbsfance is that the part- 
nenbip wae, in faet acd in law, dissolved 
long before the inatitntion of the suit. 
Tbe Subordinate Judge bas overruled tbe 
•ontentioua of the defendants and baa 
made a preliminary deiree. That dearee 
has been atsailed before us on gronnds 
whioh nay be formolatcd under three 
beads, namely, firtt, that tbe suit ia 
barred by limitation; ,»condl Vl that no 
persocal liability ,an be imposed npon the 
infant representatives of one of the ori 
g.na partners and ihirdlv > tbat no desree 
sbonld have been made at this atage in 
fefonr of tbe pliitiff, entitling him to 
reiover tbe sapital supplied by him 

>h ! 5"' P0iDl ' ' <*.°nd 

l.„ d ,e l ? d8, '" l) “ nl9 ’ wh ° *™ «>• ftppel- 
ent. before this Coert, beve eonlended 

of thl be s V m S t“ ba,red “ Dder Arti.lo 106 

A.t Tbel . t 0 ,bs lndi “ wmitation 
f' 4 ’ That Provides tbat a suit 

i” “T"', “ d 8 of the pro! 

fltB . “ d “ ,0 '” d p.rtnenhip mnet be 

mbtaM «>». j«re Iron £ 
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date of the dissolution. It is plain that the 
■action applies only to a dissolved partner- 
ship. The reason is obvious : it is an 
elementary prinaiple that limitation cannot 
apply as between partners so long as the 
partnership continues. [Foster v. Hodgson (1)]: 
it is different after there hae been a termina¬ 
tion of the partnership or disoontinnanse 
of it [Noyes v. Crawley (2), Knox v. 
Oye (3)]. The defendants have consequently 
argued that the partnership was dissolved 
before the oemmensement of the sait. This 
•ontention has been based on a throe-fold 
ground. It has been contended, in the 
first plaae, that under abuse (10) of 
seation 253 of the Indian Contrast Ait, 
the partnership was dissolved by the 
death of one of the original partners, namoly, 
the father of the seaond and third de¬ 
fendants, in February or Marah, 19jf; 
in this view, the present suit, instituted 
on the 6th September 1913, would be 
barred by limitation under Artiste 106. In 
our opinion, this sontention is not well- 
founded. 1*0 noubt, slause (10) of sestion 
2 j 3 provides that a partnership, whether 
entered into for a fixed term or not, is 
dissolved by the death of any partner. 
But this rule is subjeat to the import¬ 
ant qualification embodied in the opening 
words of the eeation, namely, “in the 
absense of any aontraat to the contrary." 
Partners may accordingly agree that on 
the death of any of them, his nominse 
or legal representative shale be entitled 
to take his plaae. Whether in a parti- 
snlar ease there has or has not bsen eueh 
an agreement, may be proved by an ex¬ 
press declaration to that effect or may 
be determined from the oonduot of the 
parties. Tbie is slear from the deoision in 
Qokul Krishna Das v. Sha>hi Uukhi Disi (4\ 
whish was applied in Raghumull v. Luch- 
mondas <5), the judgment of the latter 
■ase has subsequently been affirmed by 
the Judisial Committee. Now, in the case 


(1) (1812) Ifl Yes MO at l<tf; 34 E. R. 485. 

(2) (1878) 10 Cli. D. 31; -18 L. J, Ch. ll2; 39 L. T. 

267. 27 W. H. 109. ^ _ 

tin 0872) 5 H. 1. 056 et p 674; 42 L. J. Cb 234. 
(4) 13 hid fa*. 73; 16 C. 77. N. 299; 16 C. L. J. 
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before ns, it has been found by the Sub. 
ordinate Judge that, on the death of the 
father of the eeoond and third defendants, 
the latter stepped into his place, they 
were aoiepted by the other members, 
without question, as partners in a continu¬ 
ing firm and in that oharaster eontributed 
capital and withdrew sums of money 
from time to time. The second defendant, 
indeed, admitted on the 17th Marsh 1916 
in the eourse of his deposition in another 
suit, that on bis father's death he and 
his brother became mali'ss of the firm, 
In these airenmstanoes, it is now impossible 
for them to maintain, even with a show 
of plausibility, that the partnership was 
dirsolved on the death of their father. 
It has been contended in the second place that 
the partnership was dissolved eo far baok 
as 1906 by the retirement of one of the 
Oomasta partners, and reliance has been 
placed upon clause (7) of section 353 which 
provides that, if from any cause 
whatsover, any member of a partnership 
oeaees to be sc, the partnership is dissolved 
as between all the other members. This, 
as in the aase of slause (10), is subject 
to any agreement (o the aoetrary, which 
may be established by proof of express 
declaration or may be inferred from con¬ 
duct. Now, there can be no doubt that 
notwithstanding the retirement of Gomastae, 
the partnership in this case has been 
carried on as a continuing firm. This is 
obviously natural ; the Gomastas were no 
doubt called partners, but they were 
essentially officers of the firm. They were 
paid, not a fixed 6alary, but a share of 
the profits by way of remuneration ; the 
manifest object was to stimulate their 
industry and it is significant that they 
had no concern with the losses. It would 
be dearly reasonable to hold that the 
parties never inteded that the retirement 
of one or other of persons in such position 
should lead to the dissolution of the part¬ 
nership. In the third place, the con- 
tenticn has been put forward that the par • 
nership was dissolved, os the business was 
stopped and the partners refused to advanie 
farther sums on the capital acoount. ere 
is plainly no forco in this contention. 
Neither stoppage of business nor re use 

Cf a partner to make further advances can 

be treated as dissolution of the firm* * • 
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Subordinate Judge has found npoD the 
evidence—and hie 6nding has not betn 
successfully displaced that the business of 
the firm, in come of the department at 
least, was earried on to a date only a few 
months prior to the institution of the 
euit. The business of the firm inoluded 
monoj-lending, and regular arrangements 
were undoubtedly in existence for the 
•olleotion of the dues in 1912, if not in 
1913. It is further plain that refusal by 
a partner to supply eapital whenever the 
demand is made on him ie not conclusive 
proof of his intention to retire within the 
meaning of clause (9) of sestion 253. The 
question, whether there has been abandon, 
raent by a partner is a matter of inference 
to be drawn from the facte of each ease. 
Moling lha Buyin v. Mah Thein Myah (6), 
Sudananam Maittri v, Nararimhulu Maittri 
(7). In the present ease, we can find to in¬ 
dication of an intention to retire or abandon 
on the part of any of ihe partners. We 
hold accordingly that the partnership was 
not dissolved before the institution of the 
suit which is ccncequently not barred 
under Article 106. If Article 120 is held 
applicable, the suit is plainly not barred, as 
the right to cue for dissolution of a continu¬ 
ing' partnership exists so long as the 
partnership continues. The first ground arged 
in support of the appeal cannot consequently 
be maintained. 

As regards the seiond point, it has beau 
urged that no personal liability can be 
imposed upon the infant representatives 
of Janaki Nath Poddar, one of the original 
partners. This contention is clearly well- 
founded. Section 217 of the Indian Con¬ 
tract Act provides that a person who is 
tinder the age of majority according to the 
law to whioh he ia subject may be admitted 
to the benefit* of a partnership, but can¬ 
not ba made personally liable for any 
obligation of tbo firm ; but tbe share of 
dush minor in the property of the firm, 
is liable for the obligations of the firm, 
Consequently,' the right of tbe minor 
to claim a certain proportion of the divici- 
file income and ultimately to re-olaim a 
certain proportion of capital at the proper 


times, if and whenever it is found that 
there is pro6t to divide and surplus 
acsotB to distribute, may be made 
available for the bene6t of the creditors 
of the firm. Bat the position is incontro¬ 
vertible that the infant, who ia admitted 
to the benefits of tbe partnership, C3nno» 
be made personally liable for any obligation 
of the firm. Sanyati Oharan Mandal V. Am- 
tosh Ohoih (8', Klutra Mohan Poiior v. Atwini 
Kumar Saha (9). It is not necessary at tbe 
present stage to consider the effaofc of 
section 243 whioh de5nes the liability of a 
minor partner on attainment of majority, 
unless he gives public notice of hia re¬ 
pudiation of the partnership. This provision 
seems to place the creditors of the firm 
in a more favourable position than in 
England, Gooie v. Harmon (10). In the 
present case, at the time cf tbe death 
of Janaki Nath Pco’dar, both his sons 
were infants ; one of these, Hara Mohan, 
attained majority subsequently and the 
other, Bhuban Mohan, was a minor at the 
date of the institution of the suit. It is 
plain that the liability of these appellants 
has to be considered in three stages. As 
regards the personal liability of Janaki 
Nath Poddar at tbd time of his death, tbe 
appellants, as his sons, can be made liable 
only to the extent of the assets inherited 
by them. As regards liability for tbs 
transactions of tbe firm sines the death of 
Janaki Nath Poddar, the appellants are not 
personally liable np to the date of attain¬ 
ment of majority of the elder brother, 
Hara Mohan Poddar. For transactions 
Bines that date, Hara Mohan would be 
personally liable, but bis brother Bhnban 
Mohan' would Dot be so liable, as be eon- 
tinned to be a minor. These distinctions 
most be borne in mind when the accounts 
are taken. The seaond ground mast con¬ 
sequently prevail, 

As regards tbe third point, it has been' 
argued that no decree should have been 
made in favour of the plaintiff ao as to 
entitle him to recover the eapital contri¬ 
buted, even before the accounts are taken. 
There is no force in this contention in the 
special circumstances of this case. The 


|6) 27 I. A ISO; 28 0. 53; 5 C, W. K. U4i 7 Sar. P. 
O. J. 77* (P. 0 ). 

(7) 25 M. at p. 164} 1111. L. J. 863, 


(81 26 Iml. Cas. 886; 42 C. 225. 

(0) 45 Ind. Cas.667! 22 0. W. N. 4*8. 

(10) (1821) 5 B. 4 Aid. 147 ofp. 157; 34 R. R. 307 
at p. 814; 100 E, R. 1147. 
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Subordinate Judge has found that the Bret 
defendant has withdrawn the capital in 
respeat of his share and the share of the 
father of the second and third defendants. 
The Subordinate Judge has further stated 
that ss soon as diffiaulties arose in conduct- 
mg the business of the Brm, the Brst 
defendant, who was the managing partner, 

asted treacherously towards the plaintiff 
and left him to his fate." In these ciroum- 
stanses, it is only just that the plaintiff 
should be plaaed in the same position as 
the other capitalist partners. In addition 
to this, the amount advanced by the 
plaintiff has already been investigated and 
determined, and no serious endeavour has 
been made to convince os that the amount 
has been erroneously aalaolated ; it would 
thus be an idle fromality to leave tbe 
matter open for fruitless dissuasion. The 
third ground most consequently be overiuled 
as wholly unsubstantial. 

We may add that in the course of argument, 
an objection was taken to the order 
for the produation of aasount books, but 
we were satisfied that tbe direction given 
by the Subordinate Judge was not open to 
•ritisism. All account-books must be 
produced by the parties who have posses¬ 
sion of or aontrol over them. If a party 
disobeyB the order made in this behalf, 
the Court has ample power to enforce its 
order. We were also invited to consider 
the cffeot of tbe alleged misappropriation 
by tbe Gomasta partners; but this is a 
question which cannot be usefully discussed 
till the accounts have been taken and tbe 
facts ascertained. It was also suggested 
that the plaintiff can ultimately obtain a 
decree, only according to his share, and 
that the share of the first defendant should 
be treated separately from that of tbe ap¬ 
pellants. These prayers are reasonable and 
may be borne in mind when the final 
decree is drawn up, 

The result is that this appeal is allowed 
ODly in part and the decree modified by 
the addition of the declaration of the 
liability of the appellants as stated above. 
As tbe appeal has failed to a large extent, 
the appellants will pay the plaintiff-respondent 
the costs in this Court, bnt tbe hearing fee 
will be assessed at tbree-fourths of tbe 
prescribed amount, 

/. r. 


ALLAHABAD HIGH COURT. 

Skcjsd Civil Appeal No. 1133 or 1920 
April 3, 1923. 

Preient Mr. Justice Stuart, 
BACHOHA LAL—Defeudant—Appillmt 

term 

HASAN KHAN— PLAiNT/rr—R sspoioest 

Burden of proof — Contract — Minority, plea of— 
PI amt if, onuf on—Admission by executant at time ol 
execution that he lias major, value of. 

When the validity of a contract is questioned ot 
the ground that the executant was a minor, it is for 
the plaintiff to establish by prima facie evidcnco 
that the contract was valid and entered into by a 
person who was competent to do so. [p. 814 , col. 2 ; 
p. 8'S, col. 1 ] 

tiaya Dm v. Dulari, 2 Iud. Cas. 839; 6 A. L. J. 693, 
followed 

An admission by an executant at the time that ho 
executed tho deed that he was major is sufficient 
prima facie evidence of his majority, [p. 815, col. 

Gaya Dm v. Dulari, 2 Ind. Cas. 839, 6 A. L. J. 603, 
followed. 

Second appeal against a decree of the 
District Judge. CawDpore, dated the 7th July 

lv20. 

Messrs. Qulzari Lai and G. Agarwala, for the 
Appellant. 

Mr. M. A. Aeit for Dr. S. h. Sulaiman. for 
the Respondent. 

JUDGMENT.—The plaintiff bought a 
bouse from Ohbedi Lai and Baeheha Lai. 
Mubin is in possession of a room of that 
house. He refused to recognise the 
plaintiff's title to the house on the 
ground that he was bolding the room 
from Baeheha Lai and that Baeheha Lai 
was a minor at the time the deed of 
sale was executed. Tbe Trial Court held 
that tbe burden of proof to show that 
Baeheha Lai was not a minor at the time 
that tbe deed of sale was executed was on 
the plaintiff, and that ae he produced no 
evidence, his suit for the ejectment of Mubin 
must fail. The lower Appellate Court found 
that tbe burden of proof was on Mubin and 
that as his evidence to prove that Baeheha 
Lai was a minor was insufficient to satisfy tha 
Court, the suit must succeed, Baeheha Lai 
appeals here. 

I do not accept the view of either of the 
Courts below. The law on the subject ia 
laid down clearly in Qaya Din v. Dulari 
(1). When the validity of a contract ia 
questioned on the ground that the exe* 

(1)2 Iud, Cas. 830; 8 A. L. J. 693, 


Appeal allowed. 
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•ntant is & mioor, it is (or the plaintiff 
to establish by prima facie evidenes that 
the sontraat was valid and entered into 
by a person who was aompstent to do 
so. The Trial Coart is quite right apon 
that point; bat, where the Trial Coart went 
astray was in saying that the plaintiff bad 
prodnaed no evidense. Aaaording to the 
entry in the deed of sale, Baahaba Lai 
had himeelt admitted at the time of the 
ezeaation of the deed that he had jast 
attained majority, He said that be bad 
been a minor under a guardian appointed 
by the Coart bat that he had attained 
majority ; be exe.uted the deed himself. 
As was desided in Qaya Din v. Dulari (l), 
sash evidense is enfSoient paima facie evidence 
to establish Bashsha Lai’s majority at the 
time that the deed was ezeoated. It has bet n 
brought to my notiae that in the oase of 
Sanhoya Lai v. Oirdhari Lai (‘2), it was 
held that a statement made by a defend* 
ant not in the dosament, the sabjest of 
sait, bat in a separate prosaeding, that 
on a oertain date he was of a oartain aga, 
was not soffieient to shift (he harden of 
proof, Bat the dosision in that ease does 
not go in any way against my view. The 
weight of the evidense will he different 
in every ease. Here I 6 nd that the 
distinet admission of Bashsha Lai at the 
time that he ezesnted the deed that be 
was major at that time, is soffieient prima facie 
evidense of his majority. Against this is the 
evidense wbieh he sailed to prove bis minori* 
ty. That evidense the learned Distriat 
Judge finds to be aneonvineiDg and in* 
soffieient. I agree with, the learned Dis* 
trist Judge upon that point. The ease 
then stands as follow*:—It is proved that 
Bashsha Lai was a major at the time of 
the ezesntion of the deed of sale. The deed 
of sale is thus a good and valid deed of 
sale, Mabin san base no elaim to oasa* 
pation of any portion of the house cn the 
authority of Bashsha Lai. The appeal, 
therefore, fails and is dismissed with 
sosls whish will inolade fees on the higher 
■sale. 


I, P. 

Appeal dumitied, 
(3) 18 Ind. Gas. 93C[ 9 A. L J. 103. 


BOMBAY HIGH COURT. 

Second Civil Appaal No. 2AS of 1921, 
November 1921. 

Present:—Sir Normao Masleod, Kr., 
Chief Jastiae, and Mr. Jastise Shah. 

DOLA KHETAJI VAHIVATDAR— 
Defendant —Appellant 
t tuns 

BALYA KANOO PATEL-Pwimtipf— 
Rispcndbbt. 

Res judicata— Sale of properly—Suit to redeem on 
ground that sale in reality a mortgage ~Second suit to 
recoier under contract of resale, 

1 . sold cerfcrm property to D. and continued in 
possession as a tenant. Subsequently, D. executed 
in is favour a satekhat to sell the property to him 
at any tirau vrithiu twelve years for a stated sum, I. 
brought a suit claiming tu redeem the property 
on the ground that the sale by him was a mortgage, 
but the suit was dismissed. Before expiry of 
twolve years he brought tho present suit to recover 
the property on payment of the sum stipulated iu 
the satekhat, and it was contended that that ques¬ 
tion was res judicata : 

Held, that the two suits wero mutually incon¬ 
sistent, and that the present suit was uot barred as 
res judicata. 


Saoond appeal from tbe decision of (be 
Distriat Jadge, Thane, in Appeal No, 134 
of 1919, reversing the decree passed by the 
Subordinate Judge at Alibag, in Civil Suit 
No, 220 of 1918. 

Mr. Q. S . Bao, for the Appellant. 

Mr. FT. B, Pradhati t for the Respondent. 


The plaintiff sold the suit 
property to the defendant on tbe 16th Mareh 
1906, continuing to remain in possession aa 
tenant. Oa tbe 13th August 1906, the 
defendant ezeanted in hie favour a iateihat 
to . aell the property to him at any time 
within twelve years for Ra. 395, Rg. 5 
being paid ae earnest money. The plaintiff 
filed a suit m 1911 .laiming to redeem 
the property on the ground that the doiu . 1 
ment of the 16th Maroh was a mortgage. 

tt 6 £ r u e ! ti0n affordod bastion 
a° 7 L the Dekkhftn AgrisoUoriats’ Relief 
A.t. That salt was diemisaed. Before 

twelve years bad expired the plaintiff sued 
agam toieww the property on payment 
of Rs. 395. It was sontended that that 
question was m judicata, as the plaintiff 
might m his original enit of 1911 have sued 
in the alternative for apeiifie performing p( 
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the latekhat. Whether be could have sued 
iD the alternative for spsoifio performance 
in his redemption . suit need not be deter¬ 
mined. It certainly cannot be said that be 
ought to have done ec. The two suits were 
mutually ineonsistent and if the plaintiff 
failed in provirg the mortgage, he still 
had a number of years left under the 
ntekhat within which he eould have sued 
to eet back the property on payment of 
the consideration mentioned in the totehhat. 
We think, therefore, tho decision of the lower 
Appellate Court is right and the appeal must 
be dismissed with eosts. 

w C. k 


Appeal dismiued. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 127 ok 1921. 

March 1, 1922. 

Fr«eal:-Mr. Jastiee Ryvei. 
OHUNN1 LAL —Puintifp—Applicant 

r ertui 

GOKCL— Defsndsnt—Rmponcent. 

Provincial Small Cause Courts Act (IX of \£87), «. 
32, cl. 2—Suit filed as regular suit—Judge given 
extended pincers of Small Cause Court—Suit cannot 
be tried as Small Cause Court suit. 


Where the powers of a Munsif invested with Small 
Cause Cook powers up to Rs. JOO are extended up 
to Rs. 250, he cannot thereafter try a suit for the 
recovery of money over Rs. ICO bat below Rs. 260, 
filed as a regular suit before the date of the exten- 
sion of his power, as a Small Cause Court suit 

Mahima, Chandra Sirdar v. Kali Mandol, 12 C. W. 
N. 167, referred to. 

Civil revision from an order of the Munsif, 
exercising the power* of a Judge of the Court 
of Small Causes at Fatehabad dated 1st June 

19 Mr, Baleihieari Pratad, for the Applicant. 

JUDGMENT.—This is an application in 
civil revision. The applicant was plaintiff 
in the Court below and filed a suit on a money 
bond for Rs. 157 in the Court of tbs Munsif 
of Fatshabad sitting at Agra, on the 12th 
of May 1921. At that time the presiding 
Officer, the Muneif, had beon invested with 
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Small Cause Court powers only up to R 9,100 
The 1st of June was fixed fer the decision 
of the case. On the 19th of May 1921 the 
Munsif’e rowers under the Small Cause 
Court A«t were extended up to Re. 250. 
He, therefore, tried the suit ai : a suit of 
Small Causes. The defence to the suit wag 
that certain payments had been wade. The 
Court accepted the evidence of the defendant 
and gave the plaintiff a deoree for B 9 . 78 
only. It is urged before ms that the Court 
below bad no jurisdiolion to try the suit as 
Small Canto suit, and it teems to me that 
having regard to section 32, clause (2) and 
section 33 of the Provincial Small Canee 
Court Act (Aot IX of 1887), the Court bad 
no juriediction to try the suit, which had 
been filed properly as a regular euit, as a 
Small Cause Court euit. Paragraph 2 of* 
section 32 runs as follow; :—"Nothing in 
sub-section (1) with reepeot to Courtc in¬ 
vested with the jurisdiction of a Coart of. 
Small Causes applies to suits instituted or; 
proceedings commenced in those Courts be*, 
fore tho dale on which they were invested; 
with that jurisdiction.’’ When the plaint 
in this suit was filed on the 12th of May H21 
the presiding officer of the Court bad no 
juriediction to try it as a Small Cause Court 
euit involving more than Rs. HU. He, 
therefore, it seems to me, on the plain 
words of the seo.tion, bad no right* to 
try it ns such on the let of June. The point 
seems to me quite dear, and if an authority 
is required, 1 would quote Hahima Ohandia 
Sirdar v. Kali kandol (1) whioh is exactly 
in point. The plaintiff, owing to the suit 
having been treated as a Smail Cause Court 
euit, has lest bis appeal from the finding of 
the Court as to part payments. I am, there* 
fore, constrained to allow this application with 
eosts and set aside the decree of the Court 
below and send the case back to be disposed 
of as a regular euit. . ■ 1 

J. P. ' 

Application allowed. ■ 

(1) 12 0. W. N. 167. . ' • 
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BOMBAY HIGH COURT. 

Obuisal Appi/cition Revision No. 335 

of 1921. 

January 12, 1922. 

Pretml : —Sir Norman Maoleod, Kt., 

Chief Justice and Mr. Jastiie Coyajee. 
ATM ARAM SHAMJI— Accused — Applicant 
• _ terms 

: EMPEROR—Oppomt* Party. 

Bombay District Municipal Act (ll of 1900, «• 122, 

155 _ yotice to remove encroachment—Son-compliance 

with notice—Prosecution, whether justified. 

■ Althongh a Municipality may, ao a matter of court¬ 
esy, send a notice to a person alleged to have erected 
an encroachment to remove it, such notice is not 
authorised by section 122 of the Bombay District 
Municipal Act, and if a person to whom such notice is 
gent fails to comply with it, he cannot be convicted 
undor section 155 of having disobeyed a lawful order, 
the proper step, according to law, in such a case is for 
the Municipality to remove the encroachment, and 
oharge accused with the cost of removal. 

Criminal applieation for revisioo against 
the order of the First Class Magistrate at 
Ahtnedabad eonBrming the aonvietion and 
iBntenoe passed by the Third Class Magis¬ 
trate at Dbolka, 

- Mr. G.'S. Thakor, for the Applicant. 

Mr.. 8. 8. ■ Patkar, Government Pleader, 
for' the Crown. 

JUDGMENT.—The aooased was eonvialed 
by the -Speeial Magistrate, Third Class, 
odder seation 155 of the Bombay Distriec 
Municipal Aot of having disobeyed a lawful 
direstion given by a written notioe issued by 
IbeDholb a Municipality to remove an otla. 
The lasts are that at least einoe Oatober 1919 
this otla was in ezistense. The Maniaipality, 
ob the 17th Dsiember 1920, sent a notioe tu 
the issued\ . 

Yon are informed by notioe UDder eestion 
122 qf the Distriot Mnnisipal Ast thatyoo, by 
making an otla at the side-wall of yoar house 
in the said street, have enoroashad an Govern¬ 
ment land. Therefore, within seven days of 
the raseipt of this notioe you should remove 
the said otla. If you nogleot to do so, steps 
will be taken asaording to law.” 

The otla was not removed, and so the 
proper step assordiDg to law whish the Mnoi- 
sipality ehonld have taken was to remove the 
otla themselves and ebarge the assused with 
the amts of the removal. Instead of proceed, 
login that manner, aa provided by eestion 
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122, they charged the ascused with having 
disobeyed a lawful order. An appeal against 
the conviction was rejected, but we^ think 
that the conviction was clearly wrong. Seition 
122 gives no power to a Maniaipality toisane 
a notice to a person alleged to have ©retted an 
encroachment to remove i f * although. the 
Municipality may rend 6Uoh a notioe, it is not 
•a notice order the section. Such a notice 
might be sect a9 a matter of courtesy, pre¬ 
liminary to the Monitipality taking atliop 
under the powers given them by tbeseotion to 
remove the encroaehmeDt themselves. Sinoe 
these speoial powers have been given, it seems 
to me that wa3 the proper remedy, ae laid down 
by the Legislature in oases of failure to 
comply with snob a notice, It was not 
intended, aseamiDg a Manioipality served a 
notice upon a person to remove ao encroach* 
ment, that if be did not do so, he might be 
convicted under section 155. 1 think, 

therefore, the conviction was wrong, and the 
aoirned moat be discharged, and the 6oe, if 
paid, refunded. 

w. c, A. 

Order set asids. 


% 



■ PATNA HIGH COURT. 

Criminal Revision No. 90 or 1922, 1 

April 3, 1922. 

Preant: — Mr. Justice Jwala Praiad and 
Mr. Justice OoqUs. 

RkM KRISHNA SINGH andothikt— • 
Accused— Petitioners 
t ertus • 

EMPEROR —Opposite Parte. 1 

Criminal Procedure Code (Act V of 1898,1 « I*-, • 
proceeding undcr-Po,session, delivery of, by "(Ho U 
Court-Criminal Court, .whether .can. investigatf quts . 
fton of possession-Penal Code (Act XW of 1830J ‘, 1 
425— Uis'.hieJ, ingredients of. ‘i 


Whjro in a proceeding under soatioa 145 of the, 
Onm.na Procedure Code iu respect of a hon»e, it. 
is ostablwhed that possession, was delivered by a 
Oivl Court to ono.of the parties, tho Criminal 
Court h bound to maintain that person in poiieuion! 
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and is not competent to re-open tl.e question and 
to investigate it under section 145 of the Code. 
Butin order to find out whether the possession is 
disputed or not, the Criminal Court can investigate 
the actual service of the writ of delivery of 
possession, and if dakhal dehani is proved, to its 
satisfaction, to have been effected, it is bound to 
maintain the possession of the person so obtaining 
it either by an order under section 145, or by 
having recourse to action under section 144 or 
section 167 of the Criminal Procedure Code. [p. 819, 
cols 1 A 2.] 

The principal ingredient of an offence under 
section 426 of the l'eual Code is that there must 
be an intention to cause wrongful loss or damage to 
the public ot to any person, that is to say, the 
mischief must be done to the property belonging 
to another. If a person wishing to eject a tres¬ 
passer sets tire to his own house, he cannot be 
said to cause wrongful loss to any person or to 
the public, and, therefore, cannot be convicted of 
an offence under section 425. [p. 81P, col 7; n. 820, 
col. 1.] 

Application against an order passed by tbe 
Sessions Judge, Morgbyr, affirming an order 
of oonviatioD, pasted by the Assistant Seesiote 
Judge of tbatplase. 

Messrs. Baton lrr.am, S■ N. Bai and G. 0. 
Pol, for tbe Petitioner e. 

Mr. H. L. Bandkeolyar, Aeeislant Govern¬ 
ment Advocate, for tbe Crown. 

JUDGMENT. 

Jimi Prasad, J.—The petitioners, 6ve in 
number, have been oonvisted of riotiDg under 
seation 147, Indian Penal Code. Petitioner 
Sbibram was aonviatad by tbe Assistant 
Sessions Judge under eeation 436, Indian 
Penal Code (misabief by fire) and the other 
petitioners were oonviated of misabief under 
eeations 436-149, Indian Penal Code. Tbe 
lower Appellate Court has set aside tbe eon- 
viation of Sbibram under leation 43?, Indian 
Penal Code, and has aonviated him under that 
eeation read wilh eeation 149. Thua all tbe 
petitioners have been aonviated uBder seatioDe 
436-149 by the lower Appellate Court. Petition¬ 
ers, Shibdbyan and Babua.havebeenaonviat- 
ed aho under eeation 323, Indian Penal Cede. 
All tba petitioners, after tbe reduction of tbe 
sentences, have been sentenced to one year’s 
rigorouB imprisonment under sections 436- 
149. They ba7e further been eentenaed to 
six months’ rigorous imprisonment under 
section 147, Indian Penal Code, and Shibdbyan 
and Babua to three moDtba’ rigorous impri- 
eonment under section 323, Indian Penal Cede. 
Tbe sentences are to rnn concurrently. 

The faate briefly staled are as follows:— 
Bam Krishna Siogh obtained a mortgage* 



detree against Adya, tbe complainant, on 
the 7th July 1915 and in execution of that 
deoree be eold 8-annas share in Akbarpcr 
Tauti No. 79J. Ram Krishna Singh and 
bis brothers purchased tbe tame on the 
2 ?th July 1918. The sale was confirmed 
on the 26th August 1918. Ram Kriebna 
Singh obtained delivery of poeseasion of tbe 
property on tbe 15th March 1911, This 
delivery of poeseesion was under Order XXi, 
rule 95 of tbe Code of Civil Proaednre, 
There was some litigation between the partite 
with respect to the sale, but the rale wai 
finally upheld by the High Court (n de jndg- 
ment Exhibit H.). On tbe 27th April 1920 
tbe Sub-Inepeotorof Poliee submitted a report 
for an aeticn under eeetion 144 to be tBken 
against Adya SiDgh and bis family on the 
ground that the disputed property was in 
possesiicn of tbe petitioners, Ham Krishna 
Sirgh and bis brothers. Subseqnontly pro¬ 
ceedings under station 145 were instituted 
on tbe 7th June 1920. On the loth No¬ 
vember 1920 the Magistrate declared the 
possession of Adya Singb, bolding that in 
spite cf tbe delivery of pceseseior, he eon- 
tinned to be in aetnal possession of tbe prop¬ 
erty in question, Tbie order of the Magis¬ 
trate was ret aside by the Court on tba 
12th Jarnary 1921 with tbe obrervation 
that it was not open to tbe Magistrate to 
dispute or disregard tbe Civil Court writ of 
delivery of possession in favour of Rani 
Krishna Singb. This oaaurrenee took place 
four days after tbe aforesaid order of the 
High Court on tbe 16tb January 1921. 

Tbe care of the proreaution is that Ram 
Krishna Singh aame to the bocse iu ques¬ 
tion with a mob of about 200 armed with 
hthii, and ordered Adya SiDgh to leave the 
bouse in question. Adya Singh re j° 6{ 
to do ao. Thereupon Ram Krishna Sing 
ordered the mob to demolish tbe house, loot 
its contents, burn it down and remove tbe 
oa.upante. Adya Singh remonstrated and 
thereupon be was bit by Babua Singh with 
a lathi. Kbela Singb, a graudeon of Ad;a 
Singb, was also assaulted by Shibdby 
Singh wilt . kM. KheU Singh rel.Wrf 

and struck Ram Krishna Siugh ">‘h a Wb* 

Subsequently, the ladies of the house «« 
out and one of them, Lalbati, was atru.k o 
tbe bead by Naeib Singh with a lathi anj 
a box which she was carrying wae bd»mo 
from her by Naeib 8iogh. The mob N» 
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tipned the loot aDd eventually Shibram 
Singh set fire to a room on tb9 northern 
side of the house. This room was wholly 
destroyed by firs. It was contended by the 
defense that the house in question was not 
the house whieh was the subject-matter of 
dispute under Bastion 145 or with respect 
to the Civil Court delivery of possession to 
Bam Krishna Smgh on the 15th March 
1919. It was further asserted that Adya 
Siogh was in possession of the house and 
wae never dispossessed, and, therefore, the 
aroused had no right to try to dispossess 
him by means of force ; and that inasmuch 
as the house was in poseessicn of Adya 
Singh and he with hie family was residing 
therein, the aaaaaed did mischief as de6ned 
by fieiticn 425, Indian Penal Code, and 
hence, were liable to conviction under 
section 4 6. The Court below has come 
to a definite finding that the house in 
question was the very house with respect 
to which the Civil Court had executed the 
writ of delivery of possession in 1919 and 
that it was the property whioh was the 
subject, of dispute unier seition 145, Ori- 
minal Proaadure Code, The Coart has farther 
heard that the possession of Adya Singh and 
hl«, family was wrongful and that of a tres- 
patser inaamaoh as the petitioner, Kam 
Krishna Smgh, was put in possession of it in 
parsnanse of a Civil Court dakhal dehani. 
The Oonrt very rightly repelled the sugges- 
tion that inasmaeh as symbolieal nossession 
was only delivered under Order XXI, rule 95, 
Bam Krishna Singh should not be deemed 
to be in astual possession of the house in 
question. The Court, however, has held that, 
in spite of the Civil Oonrt dakhal dehani, Adya 
Singh eontinned to be in aetnal possession 
of toe house in question and, therefore, the 
assusad were not justified in attaeking him 
with a large mob and assaulting his party 
and in turning them out and burning the 
house. AiiordiDg to the finding of the Court 
elow the house in question now belongs 
to Ram Krishna Singh by virtue of hie 
“ Civil Court auotion-aale in 

ns n wa3 , alao 8^en possession by the 
OmlCon, ; therefore, Ad,a Singh ,a, 
owupying the house, if at all, as a mere 
trespaiser It was rightly pointed out by 

writ J? r hat ft ? er fche 6x8,ation of the 
of de ^ery of poi8efl8ioD| the oriminal 
wow| was bound to maintain Ram Krishna 


Singh in possession of the honse in questior* 
In other wordp, the Oriminal Coart was not 
sompeteot to re-open the question of pos¬ 
session and to investigate it under aestion 
145 of the Code of Criminal Prosednre. 
No doubt under eeetion 145 a disputed 
possession may be enquired into and the 
party found in possession by the Magis¬ 
trate may be maintained by an order 
under slaueB (4) of that se.tion. There¬ 
fore, in order to find oat ae to whether 
the possession was disputed or not, the 
Magistrate eonld investigate ae to the astnal 
servi.e of the writ of delivery of posses¬ 
sion ; bat on.e a dakhal dehani was proved 
to have been effested to the eatisfastion of 
the Magistrate, it was then his bounden 
duty to maintain the possession of Ram 
Krishna Singh either by an order under 
eeotion 145 or by having resonree to a.tioDs 
under ee.tion 144 or 107, Criminal Prosedme 
Code. In this sase it appears that the 
dakhal dehani was proved and eonseqaently 
the Criminal Court, whether asting under 
the preventive sestions of the Code cf 
Oriminal Presednre or enquiring into an 
offense under the Indian Penal Code, has 
to maintain the possession of Ram Krishna 
Singh; therefore, Ram Krishna Singh 
was not eommitting any sriminal ait 
in going to assert his title and to take 
possession of the honse in question by 

• 11 , ^ was remaining 

in the house only as a trespasser. There¬ 
fore, the asensed were not members of 
an unlawful assembly and they did not 
•ommit any riot So the eonviotion under 
sectioD 147, Indian Penal Code, must fail, 

As to the sooviation under seotion 4l6 
of aaaeing misshief by setting fire to the 
house, it is obvious that there sould not 
possib'y be any wrongful loss or damage 
to Adya Smgh or any person inaamaoh at 
the house did aetually belong to Ram Krishna 
Singh, the assused. The prineipal ingredi- 
ent of an offense under sestion 425 is that 

5* an intention 60 wrong- 

ful loss or damage to the pnblieor to any 

C °5;-d Th : r i f r- if the pr °p Mt y** 

tion did not belong to Adya Singh and 
belonged to the aoaueed, no offense of mia^ 
chief was at all committed 

2 to section 425, Indian Penal Code, has 
b«en referred to b, the learned Aioet.!* 
Government Advo.ete in ord , r “JW 
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that misahief may be by an aat whiah 
affects any property belonging to the person 
eommittirg the aat or to tbat person end 
others jointly. Now, illustrations ( g) and (/») 
•learly show the eases to wbieb tbat 
explaDaticn ie applicable. The misobie! 
moet be dene to the property bolorgirg 
to another perioD, but the aat wberefcy 
tbat mischief is dcce may have reference 
to the property belonging to the person 
aommitting tbo misahief. 

The eece of Empress v. Ea,ccomar Singh 

(1) ie an obvious illustration of a 
perscn bavirg bis right declared 
by a Civil Court destroying the properly 
without being guilty of any mischief In 
tbat ease 8, obtained a decree from a Civil 
Ccurt against A dealaring bis right in the 
property, wbereepon the servants of 8 
went on the land and pulled down the 
edifice which was erected tbereon by A pul * 
sequent to an order under seot:cn 5SU, 
Criminal Procedure Cede, (MO of tb6 present 
Code), Jackson, J., held tbat as there had 
been no causing of wrongful lose, tbe secured 
had not been guilty of misahief. The 
following observation appears to me to be 
pertinent to the question in issue in tbe 
present aaee. Hib Lordship (Mr. Justice 
Jackson) observed : “Nowit is dear from tbe 
decision of tbe Civil Court, whiah was then 
in force, that Sbatna Obran Labiri was not at 
tbat time legally entitled to have these bam¬ 
boos put together in that place in the form of 
a nouluthhcr.a, and consequently tbero was 
no causing of wrongful loss in tbe act dote 
by tbe accused persons”. Instead of polling 
down tho house, here the aroused persons 
burnt it down ; otherwise, the oasc appears 
to me to be on all fours with the present 
one. If there was no mischief in pulling 
down tho edifice, there wa6 no mischief com¬ 
mitted in burning it. I would quote tbe 
case cf. Pcrrr.ethuar Singh v. Emperor (2) 
in order to ebow tbat do misabief oan be 
committed by aDy aot wbieb onuses damage 
to a property if tbe property actually belongs 
to (be accused. 

Tbe learned Assistant Government Advo¬ 
cate then eontended tbat rightly or wroDgly 
the complainant, Adya Singh, caoupied tke 

(1) 3 C. 573; 1 C. L. It. 352; 3 li.d. Jur. 24; 1 Iml. 
Pec (k. s ) 1*49. 

(2) 7 Jnd. Cut. bVti 16 C W. N, 221; 5S C 180; 11 

l r. L • J, 6o2. 


bouse in question at the moment, and, 
therefore, tbe aeeused had no right, whet 
tbe learned Assistant Government Advoeate 
describes. to take law into Ibeir own 
bano’s. That phrase obviously means tbat 
tbe accused persons should not use more 
force than is necessary in order to maintain 
their own right or possession. It gees with- 
out saying that a rightful owner is entitled 
to physically turn oat a trespasser or 
ore trying to infringe upon his rights. It 
is also true tbat a person exereising ibis 
right should not use more force tban it 
reasonable to dofend bis possession from a 
trespasser. This is tbe view taken even in 
the ease quoted by tbe lsarned Assistant 
Government Advocato ; Emperor v. Oulshah 

(3). Therefore, tbe accused per 60 D 8 to my 
mind are not guilty either under eeetion 147 or 
under eeetion 436. 

The last aontention of the Earned Assis¬ 
tant Government Advooate is tbat tbe con- 
viotion of Babua and Sbibdbyan under lec¬ 
tion 32?, Indian Penal Code, for causirg bnrt 
to Adya and Kbela with lathis should stand, 
The learned Sessions Jadgo has not acme to 
aDy definite finding ae to the cireumstancee 
under wbieb tbe aforesaid assaults were com¬ 
mitted and whether they were neiessary to 
ejeat Adya Singh from the bouse or tbat 
they were in excess of the right of private 
defence of property whiah Ram Krishna and 
the ether aocuaed bod in order to maintain 
tbeir pcseession cf tbe bouse in question, 
Therefore, I am Dot prepared to eonviet tbe 
aforesaid petitioners, Babua and Sbibdbyan, 
under section 323. 

Tbe result is tbat tbe conviction and the 
sentences passed upon tbe aooused are set 
aside. 

Codtts, J.—I agree tbat these petitioner* 
must be aaquitted. Tbe learned Sessions 
Judge has found tbat tbe complainant 
and bis party were trespassers and » 
is clear tbat tbe aeeused have not ex- 
oeeded right of private defense which ej 
undoubtedly bad. 

w< Ct Ai Rule maoe absolute, 

(3) 17 Ind. Cos. 7f; 13 Cr. L J. 7- 6; 6 S. L. B. 121. 


INDIAN OASES, 


821 


Yob LXYI] 

viseatsao r:jibio o. impesor. 

‘ BOMBAY HIGH COURT. 

Criminal Appeil No. 747 op 1921. 

February 14, 1922. 

Present:— ilr. Justice Pratt, on a 
differnnoeof opinion between 
Sir Norman Masleod, Kr., 

Chief Justice, and Mr. Justice Sbab. 

VENKAT'RAO RAJERAO 

MUDVEDKAR— Accojid—Appillint 

versus 

EMPEROR —Respondent. 

Penal Cotie (Act XLV oj I860,*, s. 22*—Contempt- 
Insult to Court—Intention — Prosecution, duty of. 

Aocuaed was on his trial for riot, mischief by 
fire and attempt to murder, and, when opening his 
defence, put in a written statement complaining 
that he was being tried by a prejudiced Judge ; 
when asked to withdraw this latter expression, ho 
declined to do so, whereupon the Magistrate pro. 
oeeded against him summarily nnder section 228 of 
the Penal Code, and convicted him thereunder: 

Held, that accused was guilty of the offence 
charged, because his intention clearly was to offor 
an insult to the Court, [p. S2H, col. 1.] 

In all offences in the Penat Code whore the 
intention is an osiential ingredient of the offence, 
that intention must bo strictly mado out by the 
prosecution. This rule applies to the offence under 
section 228 and it is also the duty of tho Court of 
Appeal to decide if the intention is proved, [p. 828, 
ool. 1.] 

Criminal appeal from an order passed by 
tbe Seasons Judge, Dharwar, convicting 
and sentencing tbe appellant for aontempt of 
Court. 

FACTS appear from tbe following dissen. 
tient judgments of 

Mioliod, 0. J.— Tbe appellant was oonvist- 
ed by the Sessions Judge of Dharwar of an 
offense nnder Bestion 228 of tbe Indian 
Penal Code and fined Rs. 50 by an order 
passed nnder seetion 483 of tbe Criminal 
Proiednre Code. Tbe appellant was one 
of tbe aeoueed, in what is known as tbe 
Dharwar riot eaee, who were being tried 
before tbe Sessions Judge sitting with 
assessors, 

Tbe appellant was questioned by tbe Judge 
as fpllowa :— 

Q.—Did you make the statement before 
the Magistrate whiih is now read oyer to 
yotiP 

A.— Yes, 

Q.—Have you anything farther to cay P 
’ J,—I with tg put ip a written elfttpoent, 


Q —You have bsgun reading that etate* 
meat and stated that the Judge is prejudiced 
against you. Are you willing to withdraw 
those words ? 

A. _I deslioe to withdraw them. 

Q —Are you aware that yon are liable to 
be dealt with for contempt P 

A.— Yos. 

q _Ycu have read your statement. Have 
you anything farther to say ? 

A.— No. 

The appellant's statement began as fol¬ 
lows 

1. I have been practising as a Pleader in 
this Diatriet for the la«»t fourteon year3. 

2. The first and the fundamental require¬ 
ments of a judieial trial are ohiefiy these \ 

(а) Investigation by impartial and inde¬ 
pendent persons ; 

(б) an impartial and independent Judgo; 

(e) an impartial and independent proseiu- 

tioo. 

3. In thU trial not only are the above 
three elements wanting but there is positively 
an admixture of eontrary elements in all these 
bransher, vie., (a) Investigation by parsons 
who are guilty of tbe marder of innoeent and 
unarmed parsons; (6) a prejudiced Judge; 
lastly, prosecutors some of whom are hired for 
a definite pnrpose. 

Toe appellant was asked after the mid-day 
recess if be had reoonsidered his statement 
but replied that be destined to withdraw it. 
He eaid his statement did not amount to an 
offense, and moreover, the Court having risen 
for the reeess Had no power to pass any order. 
There was nothing in that point as an order 
san be passed at any time before the Court 
rises for the day. 

As mentioned abova, tbe appellant was then 
convicted of contempt and fined Rs. 50 or in 
default fifteen days' simple imprisonment. 

The defense, so far as it has been urged 
before us and so far as it can be extracted 
from the petition in appeal, appears to be that 
the appellant during the course of the trial 
bad formed an honest opinioo that the 
Judge was prejudiced against the aooused 
including the appellant, and that while the 
appellant was in this honest stats of mind 
brought about by oiroumatauoB9 over which 
he had no control, he was tailed upon 
to make a statement. That R was/.at 
that stage that the appellant .suosambed 
tp the very ofttar*! desire ef aesertinj 
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his innocence, and for that purpose, ot 
giviDK expression to the feelings he enter- 
tained about the prosesution against him by 
makmg a 'lean breast of all that be truly and 
honestly believed about the proseaution and 
the trial. That this desire became all the 
more natural and necessary as the learned 
Judge was being assisted by assessors whose 
opinion had also to be moulded by properly 
explaining to them the attitude of the appel- 
lant. That there was no intention whatever 
on the part of the appellant to insult the 
Court. 

Now, I do not think that the law regarding 
•ontempts is any different in India to what 
it is in England. To say that the Judge try- 
mg & ease is prejudiced is an insult and in the 
first instance the words aarry with them the 
intention to insult. It lies on the person 
uttering thsm to provide an explanation to 
show there was no sush intention. They may 
have been uttered in the heat of an argument, 
and the absenee of intention to insult may be 
proved by taking the opportunity when 
offered to withdraw them. No Counsel or 
Pleader could be allowed to persist in making 
sueh an imputation against the Trying Judge, 
and though it may be admitted that a person 
•ondustiDg his own defense is allowed a 
greater latitude than legal praetitioners, that 
must not be strained beyond the limits of 
desenoy. 

Cases in whisb applications for transfer are 
made stand on an entirely different footing 
to the present one. Asa rule they are not 
made beoause it’s alleged the Trying Judge is 
insompetent to ome to a just decision but 
besauee there are sirsumstances beyond his 
sontrol, sush as acquaintance with one of the 
parties or a personal interest in the subjeot- 
matter of the proieedings, wbi'h inlaw are 
•onsidered as preventing him from giving an 
unbiassed decision. It must also be re¬ 
membered that on any sush allegation being 
made, the Judge is afforded an opportunity 
of giving an explanation and the superior 
Tribunal only expresses its opinion after 
full soneideration of all the oire umstansas in 
the ease. 

It is a different matter when, in the eourse 
of a trial, party defending himself oommita 
direst sontemptof the Court, and if I were to 
deside that it was sufBsient exouse for him 
to ray that there was no intention to insult, I 
should be dealing a blow to the authority of 



the Courts, the oonsequence of whiih would 
be disastrous beyond contemplation. 

Speaking for myself, I do not think we 
should lightly interfere in appeal with the 
decision of a Judge in a matter of cootempt, 
as he would be far more competent to ascertain 
whether the intention to insult was present or 
not. The test is not to my mind whether I 
on reading those papers or bearing arguments 
were to think that I should have forborne 
from taking notice of the appellant’s state¬ 
ment but whether there is anything to show 
that the Judge was wrong in holding that 
there was contempt. Contempt of a Court whioh 
is not a Conit of Record can only be made an 
offence by legislation, but it is an offense 
of an entirely different nature from the 
ordinary offences defined by the Penal Code 
and so, in my opinion, appeals from convictions 
for contempt should be dealt with having due 
regard to that fact. In Bex v. daviton (l) 
the defendant was fined by the Judge three 
times for making insulting and irrele¬ 
vant remarks in the course of bis address 
to the Jury, while defending himself 
against an indictment for blasphemous 
libles. He afterwards submitted himself 
to the Court and the fines were remitted, 
On a motion for a new trial on the ground 
that the Judge bad no power to fine for 
contempt a defendant for impropriety in 
the course of his speech to the Jary, 
for the reason that men should not be de¬ 
terred to take their remedy by due course 
of law, the points at issue may not have 
been exactly the same as in this case, 
but the principles which should govern a 
Judge in the face of insult are very 
clearly laid down. It was held that c 
Judge at nui print had the power 
of fining a defendant for a contempt 
committed by him in addressing the Jury, 
lor every man who came into a Court 
of justice either as a defendant or other¬ 
wise must know that decenoy was to be 
observed there, that respect was to be 
paid to the Judge, and that in endeavour¬ 
ing to defend himself from any particular 
charge, he must not commit a new offence. 

1 cannot do better than cite in full 
the remarks of Abbott, 0, J. who said 
(p.33S) i 

11) (1821) 4 B. 4 Aid. 329; 106 E. R. 968; 83 B. E- 
295. 
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"If I thought that the decision I am 
about to pronounce, could have the effect 
of restraining any person who may here¬ 
after ctand on hia trial, from making a 
bold, ae well as a legitimate course of 
defence, I would panes before I pro- 
nonnsed that decision. The question, indeed, 
is a momentous one. It i9 absolutely a 
question, whether the law of the land 
shall, or Bball not continue to be properly 
administered, For it is utterly impossible 
that the hw can be to administered, if 
those who are charged with the duty 
of administering it, have not power to 
prevent instances of indecorum from occur¬ 
ring in their own presence. That power 
has baen vested in the Judges, not for 
their personal protection, but for that of the 
public. And a Judge will depart from 
bis bounden duty, if he forbears to ubo 
it when occasions arise which call for its 
exercise. I quite agree that this power, 
more especially where it is to be exeroised 
on the person of a defendant, is to be 
used with the greatest care and modera¬ 
tion,” 

And the learned Chief Justice concluded 
by saying (p. 335) : 

i “Upon the whole, I think that the law 
cannot be properly administered, unless 
this power of fining exists, and that the 
exercise of it, on the present occasion, was 
called for by the conduct of the defendant, 
and, being perfectly satisfied that the effect 
of it was not to deprive the defendant of 
anything that might have served him in 
his address to the Jury, I am dearly of 
opinion, that we ought not to grant a new 
trial,” 

Holroyd, J., said (p.33 9) : 

,. * n tfa e case of an insult to himself, it 
is not on his own aosount that he (the 
Judge) commits, for that is a consideration 
.which should never enter his minds. But, 
though he may despise the insult, it is a 
duty which he owes to the station to which 
be belongs, not to suffer those things to 
pais which will make him despicable in 
the eyas of others. It is his duty to support 
the djgoity of his station, and uphold the law, 

bo that, ,n his presence at least, it shall not 
be infringed”. 

, And Bast, J. said (p. 341): 

•■a ** a * oaB Oarlile waa trtaj, baen lean, 
that Persons iadisted for libalc. who defend 


themselves, think that they may insnlt tbs 
Judge, calumniate all who are in authority 
in the country, and utter blasphemy more 
horrible than that for which that defendant 
was convicted. ” 

It mey very well be that if an accused 
person ignorant of the law in defending 
himself is punished for introducing irrelevant 
matter, such punishment might be held to 
be not justified unless the party deliberately 
persisted after warning, but no system of 
jostice can tolerate unbridled license on tbe 
part of a person defending himself or accept 
ae an excuse for ao insult to a Judge, that 
it was necessary for the conduct of tbe 
defence or for the establishment of his 
innooeDce. The Sessions Judge did no mere 
than bis duty in drawing the attention of 
appellant to wbat be had written in bia 
statement. Very fairly he gave the ap. 
pellant an opportunity to withdraw it. The 
ooly result was tbe objection that the 
Court having risen for a short time in the 
middle of the day, the power of the Court 
to punish for the contempt was lost. Clearly 
the intention of the appellant was to ineult 
the Judge, and as Beet, J, remarked, “to 
cslnmniate all who are in authority in 
the country.” There is nothing in the peti* 
tion of appeal which coaid lead me to some 
to a different opinion. 

The conviction, 1 think, was right and the 
appeal should be dismissed. 

As my learned brother ie of opinion that 
tbe appeal should be allowed, the appeal must 
be referred to another Judge. 

Sh*h, J.'—Thie is an appeal under section 

43i of the Code of Criminal Prosedure from 

an order made by the Sessions Judge of 
Dharwar againet the appellant under aestiou 
489 of the Code. 

The order was made as, in the opinion of 
the learned Judge, an offense dessribed in 
section 228, Indian Penal Code, was com- 
mitted by the appellant in his view or 
presence. The learned Sessions Judge baa 
not referred to sestion 228, Indian 
Penal Code, in his order but it is slear 
that on the facts the only section ont of 
those mentioned in section 4b9 of tbe Code 
that he could have in view would be sestion 
228. Indian Penal Code. 

I need not recapitulate the fasts whish 
led to these proceedings, as they have bean 
detailed in the judgment of my Lord th« 
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Chief Justice. I have perused the whole 
pf the eta!em6nt made by the appellant as 
an accused person in the course of tbe 
trial. He was odo of tbe 66veral accused 
persons and read his written statement 
whioh aontainB tbe statement as regards the 
Judge. 

The qoe6tion that we have to decide 
in this appeal is, whether the appellant 
intentionally offered on insult to tbe learned 
Judge within the meaning of seotion 2^8 of 
tbe Indian Penal Code in making the state¬ 
ment. We are not in any Eense ooneerned with 
the merits of tbe statement in question 
nor with the merits of the written state¬ 
ment filed by him as regards tbe ehargea 
against the appellant at the trial and I 
express no opinion whatever on the point, 

In determining the intention of tbe appel- 
lant, we must have regard to all tbe 
faete. He made tbe 6tetement in tbe eoui6e 
of a statement, which be was entitled to 
make as an aooured person under section 
342, Criminal Procedure Code, and though 
he was a Pleader of standing and experience, 
he was then in tho position of au accused 
person defending himself. On the other 
hand, we must have regard to tbe expressions 
need and to the context in relation to whioh 
they were need, as also to the faot that 
he adhered to them in spite of an oppor¬ 
tunity very fairly offered by the Trial Judge. 
It is dear that an accused person like any 
other person oan bo guilty cf an offence 
under section k28 if ho contravenes tbe 
terms of the eection by any act or words 
of his own. Tbe law imposes tbe restriction 
upon an accused person as much as upon 
any other person: and while a reasonable 
latitude ought to ba allowed to an acoosed 
person in making bis own defence, he cannot 
be allowed to oct in any manner which offends 
against (be seotion. 

Tbe sole question in (his cate is whether 
(be accused has tranegreteed (he reaeorable 
limits within which ho is perfectly free to 
put forward his defence. I havo carefully 
considered this question. While I do not 
for a moment approve cf tbe manner in 
whioh he his pat forward his dofenee, tbe 
merits cf which will havo to bo oontidered 
in (be appeal from (he convictions at tbe 
(rial, I am nnable (o bold that in saying 
what be did BBy his intention wastoeffer 

an insult to the Judge; at least I feel 
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very doabtful that that was hi9 intention. His 
conduct is consistent with the view that hit 
intention was to press a defenee wbiih wa< 
adopted and adhered to without saffiiieot 
tboogbt and which was ccucbed in improper 
langaaga and not to offer an iosalt to the 
Judge. 

In oomingtothis conclusion, I have not 
overlooked the obaorvations in Bex v. 
Dawson (1). While I agree that these observa¬ 
tions are very useful in dealing with eaih 
•a^e of this type as it arises, we have to 
deeide this appeal on faots with reference 
to tbe preeise language need in a Statute. 
The expressions were need by the accused 
in that ease under different eiroamstaneei, 
and tbe point whieh tbe Coart had to 
consider was whether the aceneed was 
entitled to a re* trial on the groond of 
prejudice to his defence at tbe trial in 
consequence of the contempt proceeding!. 
It appears from tbe jodgmont of Bayley, J., in 
that case that the Judge alone was competent 
to determine whether what was done would 
be contempt or not, and that neither that 
Court nor aoy other co ordinate Court- had 
a right to examine the question whether 
his discretion in that respect was fitly 
and properly exercised, It also appears 
from tbe judgment cf Best J., who bad 
originally punished Davison for three con¬ 
tempt*, that be bad ordered the fines to 
be taken off as the accused had submitted 
to bis authority. At tbe same time, I 
recogniz) that tho ebaervations with regard 
to the Court's powers and dutios should to 
borne in mind while deciding a case or 
contempt under tbe Criminal ^ rof0 
Code or under tho Indian Penal Oodo. 1 
must be remembered that here an appe 
is expressly provided by the Code U«£ 
an order made by a Court under e.t.on 
48\ Crimioal Procedure Code, and * 
we are rot concerned with the 
whether such a senlecce h- W 
the appellant in any sense at the trm * 
with the question whether the appelU 
intentionally offered an insult to' the T 

Judge, as required by 8e,t, ° n “ e D0 | 
Penal Code. The oontempt cares a 

piriiou'arly when it » n« diffaren i 

the present ease, is P n flOns jj 0 ration 
minds in different ways.. proceed* 

Of all (b9 ImH appear 00 pr0< 
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am unable to affirm the proposition that 
his intention to offer an insult to the Trial 
Court is made out beyond a reaionable doubt, 

I would, therefore, allow the appeal, set 
aside the order and direet the fine, if paid, 
to be reloaded. 

* 

Mr. 0. N. Tkakur, for the Accused. 

Mr. $. S. Patkar , Government Pleader, for 
the Crown. 

JUDGMENT.—The accused in this case 
has been fined for eontempt of Conrt in a 
eommary proceeding held by the Sessions 
Jadge of Dfcarwar nnder seition 480 of the 
Criminal Procedure Code. 

On an appeal to this Coart there was a 
difference of opinion between Maeleod, 0. J., 
and Sbab, J., and the appeal has been referred 
to me for deaision. 

The contempt was the offence defined 
in etetion 228 of the Indian Penal Code. 
-The accused was on trial for offenses of 
riot, mischief by 6re and attompt to murder 
and when opening bis defence put in a 
written statement complaining that he was 
being tried by a prejudiced Jndge. 

Such words are a gross insnlt to any 
Court of Justice, bat Shah, J., same to a 
sondneion which is expressed in the follow* 
ing passage from his judgment 

"His conduit is consistent with the view 
• that bis intenticn was to prees a defence 
which was adopted and adhered to witbont 
•sufficient (heught and which was couohed in 
improper language and not to offer an insult 
to the Judge.” 

With great respect, it seems to me that 
this peesage eonfuses motive with inten* 
tior. The accused’* motive for n6iDg the 
effetsive expression was to support hie 
deferce. But if the words are an offence, 
the excellence of the motive will not make 
them lawful. A Frontier Tribesman has been 
1 known to cress the border and cot off a British 
r Bania’e head merely in order to teBt the blade 
'Of a new sword. The motive was simple, 
•innocent and childlike, but the intention was 
'nevertheless murder. 

I agree with Sbah, J., that the motive 
of the aacused was to justify his defence. 
•His defense waa that the riot hod been 
organised by the Police and the District 
'Officers, that the investigation had been eon- 
•doited by guilty offliiale io order to falsely 


implicate him. .It wa6 an infamous defence 
which be could not hopo to substantiate 
either by the orcss domination cf prosecu¬ 
tion witnesses or by the examination of 
witnseies for the defence. He, therefore, 
sought for various excuses for his omission 
either to cross-examine rr to examine 
witnesses. One of the exonees was that it 
was futile to call evidence before a prejudiced 
Court. 

No doubt, the statement did, to some extent, 
serve the purpose of his defence and waa 
made with that motive, but it is nonethe¬ 
less an offence if the intention was to in* 
suit. 

I think the same fallacy underlies the judg¬ 
ment of the Allahabad High Court in Uurli 
Dharv. Emperor (2). A suggestion of prejudice 
was made in a petition praytog for an ad* 
journment in order to apply to the High Court 
for transfer. The High Court reserved 
the conviction under section 228 apparently 
on the ground that the immediate object 
of the application was to obtain an adjourn¬ 
ment.” But eurely, however legitimate the 
object, it was not lawful to commit an offense 
in order to attain that object. 

The question is whether the insult was 
intentional and on this point 1 think it clear 
that this intention is an inference attaching 
to tho words themselves, and thiB inference 
is net rebutted by aDy excute as to the 
motive with which the accused used tho 
words or the objeot that he thought would be 
attained by so doieg. 


The referring judgment of Maeleod, 0. J., 
has been severely criticised on the ground 
that it is bated on Erx v. Daviion (1) 
which deals with the more extensive juris¬ 
diction as to oontempt of superior Courts of 
Resord. But that case is relevant as show¬ 
ing that the summary jurisdiction for con¬ 
tempt ie essential to the proper administration 
of justice and that it ie exercised not from 
any exaggerated notion of personal dignity 
bat to prevent instances of indecorum occur¬ 
ring in Court. 

On the other hand, also with' respect, l 
differ from Maeleod, 0. J. when he seys 
that the offence under section 228 of the 
Indian Penal Code is of an entirely different 
nature from other offenses as defined in the 
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Penal Code. In all offences in the Penal 
Oode where the intention is an essential 
ingredient of. the offense, that intention 
ma9t bs strictly made oat by the pro¬ 
secution. This role applies to the offense 
under sestion 223 and it is also the doty 
of the Ooart of Appeal to deside if the 
intention is proved. Possibly, however, all 
that Masleod, 0, J,, meant was that the Trying 
Judge’s appreciation of the intention should 
not lightly ba set aside, for apparently 
innosent words might be ottered in a manner 
whith was sontemptuoue. I doubt if this 
consideration was properly appreciated by 
Shah, J., in his hesitating conclusion that 
’the same coadact particularly when 
it is near the line as in the present case 
is apt to strike different minds in different 
ways.” 

However that may be, I 6nd that the in¬ 
tention is clearly made out in the present case: 
first, by the words themselves, and secondly, 
the conduct of the accused. When the 
Judge took proceedings for contempt and 
the accused found that the Judge put 
an unfavourable construction on his words be 
offered no explanation. The effect of this 
was, I think, that he persisted in them in 
the sense put upon them by the Jadge. 

I, therefore, confirm the conviction and 
sentence and dismiss the appeal, 
w. c. A, 

Conviction rind sentence confirmed . 


LAHORE HIGH COURT, 
Criminal Appeal No. 808 or 1921. 
February S, 1922. 

• Present :— Sir William Chevis, Kt., and 
Mr. Justice Abdul Qidir. 

SAHIB DIN and otairs—Convicts — 
Appellants 
terms 

EMPEROR— Responding 

Criminal Procedure Code (Act V of 1898J, s. 350— 
Trial transjerred from one Magistrate to another — 
Accused , right o), to resummon witnesses—Time for 
making demand—Evidence recorded by first Magistrate , 
whether can be relied on. 

When a case is transferred from the Court of 
ono Magistrate to that of another, the accused has 
a right to demand that the witnesses or any of 



them shall be re-summoned and re-heard, and ha 
has such aright not only in warrant-cases, but also 
in the case of summary trials, and trials of summons- 
cases, and when an accused person makes such a 
demand, his demand must be complied with, a 9 it 
is not competent to the second Magistrate to treat 
the evidence recorded by the first Magistrate as 
evidence in the case. The time when an accused 
person must exercise the right is, when the second 
Magistrate commences his proceedings, [p. 831 col 
1 .] * 9 

When a witness is re-summoned under the 
proviso to section 350 of the Criminal Procedure 
Code, and he retracts his former statement, it is 
not admissible to treat the former statement as 
evidence in the case. [p. 831, col. 2.] 

Appeal from au order of the Diatriit 
Magistrate, Gajranwala, dated the 11th 
September 1621. 

Messrs. 0, Beviti Petmin and Abiul Aiie, 
for the Appellants. 

Kan war Dalip Singh , for the Givemment 
Advocate, for the Respondent, 

ORDER. 

Broadwit, J, — (November 17, 1921).— 
Sibib Din, aon of Sheikh Muhammad 
Bakhsh, Muhammad Sharif and Muham¬ 
mad Litif, sons of Sahib Dio, have 
been convicted of offences under section 
489 A, B and D, Indian Peoal Oode, aud 
cantenced to an aggregate of ten years' 
rigorous imprisonment each. Sahib Dio 
baa also been aenteoeed to pay a fine of 
Ra. 590 or in default to rigorous imprison* 
ment for a further term of one year, 
They have appealed to this Ooart aud on 
their bebalf I have beard Mr. Petmao 
while Mr. Dalip Singh appeared before me 
on behalf of the Crown. 

For the present purposes it will be euffi- 
• ienfc to give the following fasts. On the 
23th of April 1921, one Kbwaje, aon of 
Karam Din, was arrested at the Sbahdara 
Railway Station in the aet of passing a 
counterfeit note of the value of Ra. 2-8-0. 
As a result of certain statements made by 
him, the house of Sahib Din and his three 
sons (the third son, Muhammad Hauif has 
been acquitted) was searthed and certain 
artioles found therein which, according to 
the proseoation, are capable of U9e in the 

process of counterfeiting notes. Oathe 18th 

of May 1921 the three appellants together 
with Muhammad Hauif were produced 
before the District Magistrate of Gajran. 
waU with an incomplete chalan % the Police 
requesting that the ctatemente of lore#" 
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witnesses ioslnding Khwaja, son of Karara 
Dio, might be reaorded and a farther 
remand granted for the aompletion of the 
investigation. For reasons not neeessary to 
be detailed here, the District Magistrate 
fonnd it impossible to deal with the ease 
and sent it to Sheikh Abdnl Rahman, 
Magistrate, First Glass, with eestion 30 
powers, diresting him to reaord the state¬ 
ments of the tfare9 witnesres and grant the 
remand. At the same time the Distriet 
Magistrate ordered that when the chalan 
was aompleted it should be laid before him 
for trial, 

In anordanae with ths orders of the 
District Magistrate, Sbeikh Abdal Rahman, 
on the 18th May 1921 reeorded the state¬ 
ment of Kbwaja, son of Karam Din, in 
the presents of the appellants and Moham¬ 
mad Hanif. While Khwaja'd statement 
was being reeorded, he was sent for by 
the Magistrate who was trying the ease 
against him and an order eonvisting him 
was prononneed. After this interval 
Khwaja was brought bask to the Oonrt 
of the eestion 30 Magistrate and aonalnded 
his statement. After the eestion 30 Msgis- 
Irate had reeorded the statements of the 
other two witnesses, he granted a farther 
remand and returned the chalan to the 
Poliie diresting them to lay the aompleted 
ease before the Distriet Mrgistrate on the 
30ih May 1921, On the 30th May 1921 
the Polise reported that the investigation 
was not oomplete and a further adjourn- 
meDt was granted to the 13th of June 
1921, On this date, ». e., 30th of May 
1921 the then asmeed intimated to the 
Oonrt through their Counsel that, in the 
event of the ease being transferred to the 
Oonrt of the Distriet Magistrate, they would 
require the statement of Khwaja to be 
re-reoorded, 

On the 13th of Jane 1921 the ease 
,a ° ie U P before the Distriot Magistrate 
and Kbwajft’i statement was re taken. The 
statement eo re-taken was prastisally a 
retraction of hie evidenie ae given be¬ 
fore the eestion 30 Magistrate on the 18th 
of May 1921, In the opening part of hie 
judgment the Distriet Magistrate referring 
to^Khwaja said as follows 

He has, however, made two contra* 
d j ry . laments in the witness-box 
Q naer iirinmatanees whieh I shall deal 


with later, the first implicating and the 
sab-equeot statement exenlpating Sahib Din 
and his sons. The aase against Sahib Din 
and his 6ons tarns to a great extent on 
the finding as to whieh of these eontra- 
distory statements is trne. The evidenie 
in the present ease is purely sirsnmstantial. 
Bat the shain whioh links the various 
esattered fastors into a eombination of 
oirsnmstances from whioh, in my opinion, 
the guilt of the assnsed must inevitably 
be inferred, is the original statement of 
Khwaja whish I hold to represent the true 
version of the faste, If, hou-eotr, thii 
O'iginal itatement were held to be unreliable, 
there it nothing in the remaining evidence to fix 
the guilt indubitably on the accused." 

It will thus be seen that the taie against 
the present appellants rest9 almost entirely 
on the statement made by Khwaja on the 
16th of May 1921 from whiah he resiled on 
the 13tb of June 1921, The learned 
Magistrate has held that the statement of 
Khwaja made on the 18th of May 1921 ig 
admissible as evidenie at the trial held by 
him and further that it is relevant. Mr. 
Petman sontended that this statement waa 
not, and sonld not be, regarded as evidecoe in 
the trial. Hs pointed oat that the ordinary 
rale is that a Magistrate convioting an 
assneed ebcnld hear the evidenie agair at him 
A departure from this rale is to be fonnd in 
eestion 350, Criminal Protedare Code, whish 
deals with the prosednre to be adopted when 
a ease is transferred from one Magistrate to 
another. Clanse (l) of that eestion gives the 
Magistrate, to whom the aase is transferred a 
dissret.on to ast on the evidenae reaorded 
by his predossssor, or partly reeorded by hia 
predeaaesor and partly reeorded by himself 
or to re summon the witnesses and re-aom- 
menae the inqmry or trial. Proviso (a) savs 

!e. & nnd f tb0 a ° 8aied ® 8y ’ when the 

Zand tl^ b ?“ mmen,e8 hi9 proaee dinga, 
demand that the witnesses or any of them be 

re-eammoned and re-hsard. The learned 

Counsel sontended that when the ao.n.ed 

a.ting nnder this proviso alaima that any 

w.tness or witnesses be re-heard, the Magistrate 

is bound to disregard the reaord of Bu ,h 

witness or witnesses’ testimony and to 

himsolf. On the other hand, Mr, Dalin 
S'egh aont.ndad that this pro.iea r8 e ' ? 
to trials and that ae a trial beter. , M.jie^l, 
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does net oommecoe until a charge has been 
framed, the previous reaord of the testimony 
of aoy witness is evideDse in the o»«e wbiah 
can be treatod as substantive evideuoa by a 
Magistrate who finally disposes of it. He 
nrged that the proviso under esnsidertion 
does not give an assased the right to have 
a trial re sommensed bat merely to insist 
on the Magistrate seeing and hoaring the 
witnesses. My attention was drawn to Oroicn v. 
Nathu (1) and Palaniandy Qoundtnv. Emperor 
(2). In the former ease it was held that a trial 
oommenses with the framing of the charge 
and that, therefore, tbo : eaond Magistrate 
must either sonvist cr acquit and not dis¬ 
charge if a obarge bad been framed by the 
first Magistrate. The facts of that case, 
however, were somewhat different to the 
present cte. In the Madras ease it was 
held that the proviso (a) dees not apply 
to what are termed in that Provime register 
•ares” or in other words eommittal pro¬ 
ceedings when the offence under inquiry 
was triable exolusively by the Sessions Court, 
Mr. Petman, in support of his contention, 
that when an accused ptreon takes action 
under this proviso (a), the previous record 
of evideneo beoomes inadmissible, referred me 
to various authorities. First Duroj a Ohoio* 
dhury v. Emperor (3), In that case it was 
held that proviso (a) to section 351', Crimi¬ 
nal Procedure Code, meant a new beginning, 
a new start unfettered and unrestricted by any¬ 
thing that antecedently had takeo place. The 
(acts are dissimilar and I would not be pre¬ 
pared to subscribe to that pronouncement in 
ite entirety. Secondly Sobh Nath Singh v. 
Emperor (4). In that case certain persons 
were tried on a oharge of rioting before a 
Magistrate who was transferred before he 
oould complete the ease. The trial was 
then continued in the Court of a seeond 
Magisirate hefore whom an application 
was made under seotion 350, Criminal Pro- 
ctduieOode, for a de r.ovo trial. This appli¬ 
cation was granted, but when the witnesses 
for (ho prosioution appeared, the Mukhtar 
for the prosecution declined to examine them. 
The deforce Mukhtar without objecting pro- 
seeded to cress examine the witnesses. 

(i;-4P.R, 1608; Cr. 176 P. L. R. 1903. 

12) 1 Ind Cas. 51; 32 M. 21?; 5 M. L. T. 218; 9 Cr 
L. J. 146. 

(3) 62 Ind. Cas. 398; 20 Cr. L. J. 638. 

( 4 . 12 c. w. N. 138) 6 Cr. L. j. 431. 


This proeelure was held net to bs a oom- 
pliince with the provisions of section 350. 
This oase also does not toush the precise 
point now before me. Thirdly Quin-Empress?, 
Bashir Khan (5). There certain persons weje 
tried for an offence under eeotien 355, Indian 
Penal Code. The oase was pending before 
certaiD Honorary Magistrates who had 
examined the witnesses for the prosecution 
and framed a charge. On the application 
of the accused persons the oase was at this 
Etage transferred from the Court of lbs 
Honorary Magistrates to that of a F.rst 
Class Magistrate to whom an application was 
made, asking bim to re-summoD the witnesses 
for the prosecution and to have them 
examined before himself ce r.oro. Tbic 
request was not acceded to. It was held 
that the failure to comply with tbic request, 
whether amounting to an irregularity or 
illegality or not, was projudioial to tbe 
accused. And fourthly Ram Dais v. Bmptror 
(6). The point in this case, however, was 
whether section 350, Criminal Procedure 
Code, applied to oasos whero a trial ii 
transferred from one Magistrate to another 
by an order of the superior Court or only 
to cases where a Magistrate ceases to b&ve 
jurisdiction by reason of his transfer— 
a point wbioh dees not arise in the present 
ease. 

Mr. Petman then drow my attention to 
Aiyar's Criminal Procedure Cede, Third 
Edition, Volume II, page I0S0, under the 
heading " Effaot cf de r.oto trial. ” This 
learned author is of opinion that seeliin 
350 gives the second Magistrate two alter¬ 
native courses ; firsly, he can act on lbs 
evideneo recorded by his predecessor or partly 
recorded by his predecessor and partly 
reaorded by himself ; or ssoondly, he may 
summon the witnesses and re aommecco 
the enquiry or trial. Where sn accuesd 
demands that all the witnesses are to be 
resummoned and re beard, he oompela tbe 
sesond Magistrate to adopt the sesond alter¬ 
native sourse end to re-#ommenee the trial 
or enquiry. If the second Magistrate 
re commences the trial, be has full power to 
deal with tbe ease and can discharge tbe 

(5) 14 A. 346; A. W. N. (1892) 19; 7 led. Dec. 

nd. Cna. C82; 40 A 507) >6 A. h- J< n '< 
19 Cr. L.J. 378. 
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accused, or, if be thinks fit, frame a charge. 
He aannot aat on tbe obarge, if any, framed 
by bis predecessor, or od aDy depositions or 
examioatioD of tbe aaaosed recorded by bim. 
In support of this proposition tbe learned 
author cites the case ol King-Empeior v. Nga 
Pe (7) whioh lays down that when an accused 
person aste od proviso (a) and demands that 
tbe witnesses here-summoned and re beard he 
•ompels the eeaocd Magistrate to re com- 
rreoce tbe trial. 

It will be seen that none of these author- 
ities deal d'rectly with tbe point now under 
consideration with tbe exception of King- 
Empsror v. Ega Pe (7), aod it bae 
been argned by tbe learned Counsel for 
tbe appellants that as tbe object with wbiob 
an sconced person takes aotion under proviso 
(a) to seation 350 is tla v . the eesond Magis¬ 
trate should re-bear tbe evidenae of a witness 
or witnesses and form bis own scmlnsions as 
to tbe weight to be given to the 6videnoe 
so resorded, this objeot would be nullified if 
the previous record by the first Magistrate 
was to be treated as substantive ovidence in 
the trial itself. It seem9 to me that there 
is a good deal of foroa in this contention. 
The primary rale is that tbe Magistrate 
cctaviotfog should bs tbe Magistrate who 
.recorded tbe ovidence. Tbe Legislature by 
the enactment of section 350 has sanction¬ 
ed a departure from (his ordinary rule 
in certain eiroomstanaes and has limited 
tbe discretion of the second Magistrate by 
enacting tbe proviso whioh enables the 
person aesnsed to inaiet on all or part of 
ths evidence befog re-beard by the Magis¬ 
trate who is finally to dispose of tbe obarge 
against him. If, as in tbe preeent case, a wit¬ 
ness resiles from a statement made previously 
by him and if in spite of this fact the 
previous statement ean be regarded as 
substantive evidenae in the trial, tn e object 
of the proviso would become of little 
value. The question is one of consider¬ 
able importance generally acd is vital 
in tbe present case; and though I am inclin¬ 
ed to the view that the previous reeord 
cannot be regarded as a piece of substantive 
evidence, I think that the matter is one 
whioh should go before a Division Bench and 
in order. to save time I refer the whole case 
lo tbe Division Bench. 


JUDGMENT. 

Chevi?, J.—In this case Sahib Dm 
and bis sons, Mubammad Sbarif aud Muham¬ 
mad Latif, bave been aonvioted of offences 
vnder section 489 A, B and D and sentenced 
to an aggregate of ten years’ rigorous 
imprisonment each, while Sahib Din has 
also been sentenced to fine or farther 
imprisonment in default. The fails are 
staled in the order cf tbe 17th November 
1921, by whioh a Jndge sitting in Chambers 
referred this case to a Division Bench. The 
arucial question for desicion is, whether the 
evidence of Kbwaja, recorded by Sheikh 
Abdul RabmaD, Magistrate of tbe First 
Clase, ia admissible in evidence. The learned 
District Magistrate, who has convicted the 
appellants admits that the evidence is in- 
sufficient for a sonvistion if tbe statement of 
Khwaja be excluded ; and Mr. Dalip Singh 
on behalf of the Crown has admitted before 
ns that be cannot argue that the conviction 
should be supported if Kbwaja’s statement 
resorded by Sheikh Abdul Rahman he 
excluded, What happened may be briefly 
related as follows ;— 

The case was sent up before the District 
Magistrate with an incomplete chahn and 
aa the District Magistrate himself had Dot 
time to take up the case at once, he sent 
the care to fcheikh Abdul Rahman, who 
recorded the evidenoe of Khwaja, Siraja 
and Muhammad Dfo. The aase was than 
re transferred to the Court of the Dietrict 
Magistrate, when the accused applied that 
Khwaja should ba re-called and ro examined, 
and the prosecution applied for Siraja to 
be re-called and re-examined, while both 
Bides agreed that the evidence of Muham¬ 
mad Din, recorded by Sheikh Abdul Rahman, 
should be transferred and treated as evidence 
in the proceedings before the Diatrict 
Magistrate. Khwaja, when re-called, retracted 
his former story entirely. The provision 
>of section 350, Criminal Procedure Code, 
have to be carefully examined. It is clear 
that when a case is transferred from the 
Oour. of one Magistrate to that of another, 
the succeeding Magistrate may elect to act 
on the evidenae already taken, and, if the 
evidenoe for the prosecution has not been 
completed, he may proceed to record the 
evidence of the remaining witnesse*. or h e 
mayre-enmmonthe witnesses and re-eom- 
inn the eoqciry or trial, l n this ease, \h% 
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District Magistrate, ftitiog partly at the 
reqaa9t of the accused persons, treated the 
evidenoe of one witnas?, viz. Mahammad 
Dio, as if it had been reaorded by himself 
and so it eannot be said that the eoqairy 
or trial was reeommenaed from the very 
beginning. He r6-3ummoDed and re examined 
two other witnesses bat not the third, and 
I do not think that this aotion of his was 
•ontrary to the provisions of seetion 350. 
Bat the proviso to the 6eetion lays down 
that, in any trial the aasaeed may, when 
the seeond Magistrate sommenees his pro- 
aeedings, demand that the witnesses or any 
of them be re-snmmoned and re-heard. On 
behalf of the Crown it is urged before as 
that the proceedings prior to framing of 
the obarge were only an inquiry and not 
a trial, and that the aoeosed pereonp, there¬ 
fore, oonld not shim as of right that any 
witnesses should be re-summoned when the 
District Magistrate oommenaed his proceed¬ 
ing?, sino9 the proviso gives the asoused a 
right only to demand that the witnesses 
should be re summoned iD ease of atrial. 
For the proposition that until obarge is 
framed a prooeeding is only an enquiry 
and Dot a trial. Mr. Dalip Singh relies on 
the following rulings: Narcyanaswamy Naidu, 
In re (8), Queen-Empress v. Ghotu (9) and Hari 
Das Sanyal v. Saritulla (10). No doubt, there 
are remarks in these judgments to the effect 
that a trial begins when an assused is sbarged 
and is ealled upon to answer, e,g , see Nara- 
yonasuamy Naidu, In re (8) bot I note that 
all three of these oases deal with the seope 
of the provisions of seetion 437 and do not 
refer to seetion 350. In Croton v. Nathu (I), 

I also 6nd it stated that proceedings prior to 
the imposition of a charge amount "probably” 
only to an enquiry, not to a trial. But all that 
the ruling seems to me to lay down is that, 
when a charge has once been framed, if 
the assused demands, in pursuanse of the 
right given to bim by the proviso, that the 
evidense shall be heard, the trial re com- 
menses and unless the aesused is oonvieted, 
the order must be one of acquittal and not 
of discharge. On the other hand, in King- 
Emperor v. Nga Pe (7), I find it held that 


(8) 1 Ind. Cus. 223; 32 M. 220 at p. 234; 5 M. L. 
T. 233: 19 M. L. J. 157; 9 Or. L. J. 192. 

(9) 9 A. 52; A. W. N. (1886) 281; 5 Iud. Dec. (n. s.) 

0 . 608; 7 Ind, Doc. (s. S.) 989 (F. B.). 


when an aesused demands that all (be 
witnesses be re-summoned and re-heard 
the enquiry or trial must be re commenced 
and all the previous proceeding?, whether a 
charge has been framed or not, must be 
treated as non-existent, fn Darcga Ohoxdhurv 
v. Emperor (3) it was held that, where 
a Magistrate on taking over a case re¬ 
commences the whole enquiry, the proceedings 
before the former Magistrate are entirely 
superseded and cannot be revived, even if 
the former Magistrate subsequently is 
re-traDsferred to the district and again takes 
over the case, In Sobh Nath Singh v. 
Emperor (1) the Magistrate who took over 
the ease from his predecessor commenced 
the trial de novo. The prosecution witnesses 
were re called but not again examined though 
they were tendered for cross-exami¬ 
nation and were cross-examined by the 
defeooe. It was held that the trial was 
invalid as not iD accordance with the pro¬ 
visions of section 350 aod a re-trial was 
ordered. Whether a charge had been framed 
by the Magistrate, who first dealt with 
the case, does not appear from the report. 

Turning to the table of contents at the 
beginning of the Code of Criminal Proiedure, 
I find that there are certain Chapters dealing 
with enquiries and others dealing with trials. 
Chapter XVIII relates to enquiries into oases 
triable by the Court of Session or High 
Court. Chapter XX deals with the trial of 
summons-cases, Chapter XXI deals with the 
trial of warrant-oases, Chapter XXII deals 
with summary trials, and Chapter XXIII deals 
with trials before High Courts and Courts 
of Session. Now, the proseedinge under 
Chapter XVIII are obviously enquiries and 
not trials, for the reason that the Magistrate 
who enquires into the oase haa no power to 
oonviot and ean only either discharge or 
eommit for trial. Such proceedinge must 
dearly be regarded merely ae eoquiriee and 
not as trials. Trials before the Court of 
Session or High Court eommenee with the 
framing of a eharge, and obviously eush 
prooeedirge are not merely enquiries but 
are undoubtedly trials. But there are 
eases spoken of ae trials and in wbioh do 
eharge sheet is ever framed, vis., summary 
trials and trials of summons-eases. If 
be eorreot to say that in no ease does a 
trial eommenee nntil a eharge is framed, 
then it seems to me to follow that woil 
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ie spok9Dof in the Code as trial of summons- 
osssi and summary trials are Dot really 
trials at all bat only enquiries. Bat 1 feel 
sare that the right given to an accused 
person by the proviso to seotion 350 was 
Dot intended to be ezeroised only in triala 
before the Courts of Session or Higb 
Courts. The principle in all cases sorely 
mast be the same viz , that aD accused 
person has a right not to be convicted of 
a criminal offence by a Magistrate who bas 
not himself beard the evidence. I would 
hold, therefore, that even in the case of a 
summary trial or a trial of a summons' 
case the asoused, if the case ie transferred 
from one Magistrate’s Court to that of 
another, has a right to demand that • the 
witnesses or any of them shall be re¬ 
summoned and re-heard. I would hold, 
therefore, that for the purpores of seo* 
tion 350 a trial cannot be eaid to commence 
only when the charge is framed and that, 
though in an enquiry by a Magistrate into 
a case triable only by a Court of Session 
or High Court the accused has not ibe 
tight to demand that the witnesses shall 
be re-gammoned and re heard in the event 
of change of Magistrate, be has suoh a 
right not only in warrant-cases hot also 
in the case of summary trials and trials of 
summons cases, and I wonld bold that 
the time when he most exercise the right 
u when the second Magistrate commences 
bw proceedings (thege are the words actually 
nsad in the proviso). I lay stress on the 
fact that the proviso lays down that the 
time for the demand to be made by the 
Msneed is when the eecond Magistrate 
•ommenies his proceedings. If the trial does 
? ot *°nimence tjjj a charge is framed, and 
« the case has been transferred from one 
Magistrate’s Court to that of - another 
before a charge has been framed, then 
apparently the proviso does not help the 
assused person at all. For, if, when the 
new Magistrate commences the proceedings, 
the aisnaed asks that the witnesses shonld 
be reeummened, tbe answer will be that 
, P ro, eedings are not yet a trial but 
an enquiry ; whereas, if he waits 
ntil a charge has been framed and then 
maire his demand, the answer will be that 
time for making such a demand is when 

n,L l !' 0nd ;? 9 * i8tMt e sommsniflc his 
pNiMdmgc. The objeit of tbe provisions 


is, no doubt, as I have already stated, that 
a man shall not, withont bis consant, be 
convicted on evidence which bas not been 
recorded in tbe presence of tbs Magistrate 
with whom tbe Goal decision of the case 
rests. There are certain special provisions 
in the Code by which evidence not 
recorded in the presence of tbe convicting 
Magistrate or Judge may bs treated as 
evidence in the oase, For instance, section 288 
provides for tbe evidence of a witness 
recorded by the Committing Magistrate 
being treated as evidence in the case in 
tbe discretion of tbe Jodge presiding at 
the trial. Section 512 again provides for 
evidence recorded in the absence of an 
absconding person being treated as evidence 
against him at a subsequent trial if the 
witneis is dead or incapable of giving 
evidence or if his attendenie cannot be 
prcoured without unreasonable delay. Bub 
there is to provision, so far as I know, 
providing for evidence recorded by one Magis¬ 
trate being treated as evidence by a second 
Magistrate in a oase where the accused 
person has demanded that tbe witnesses 
shall bs re summoned and re-heard unless 
his demand is to bs eomplied with. If 
he hag a right to make a demand, it must 
not be refused, and I think it will be 
no answer in sash a case to say that the 
witnesses whom the atoased wishes to re* 
summon are dead. In such a case, I think, 
the depositions of the witnesses recorded by 
the former Magistrate sonld not be treated 
by the succeeding Magistrate as evidenie 
Similarly, too, in a case like the present 
where tbe witness is re summoned and 
retracts hia former statements, 1 do nob 
think it is admissible to treat the former 
statement as evidence in the ease I 

hoH then that the evidec.e 
oi Khwaja recorded by Sheikh 
Abdur Rahman is inadmissible in the 
present case and, as it is admitted that 

excluding that evidence there is no sufficient 

evidence to warrant a conviction, I would 
acquit the appellants, set aside eonvi.tion 
and sentences and order them to he released 
and the fine, if paid, to be refunded. 

Abdul Qu>i« J.—I sonsur. This appeal 
will be anepted, the appellants will be 
release i and the fine, if paid, will be refund! 


w. o, A, 


4ppe«J oflwpffld, 


m INDIAN OASES. [1922 

JAGOAVARAPO BAIAWAMMA t). JAGOAVARAPO IIITAREDDI. 


MADRAS HIGH COURT. 

Crimimal Retisios Case No. 728 op 

1921. 

February 16, 1922. 

Truant Mr. Justise Kumaraewami 

Sastri. 

JAGGAVARAPU BASAWAMMA— 
Pftitiobib 
versui 

JAGGAVARAPU SEETAREDDI— 

Respondent. 

Criminal Proceduie Code (Act I of 1S9R), s. 4SS 
—Maintenance— Husband agreeing to maintain ui/e, 
but refuting to Cohabit xcith her—Kije, whether entitl¬ 
ed to separate maintenance. 


Where a hnsband agrees to protect and maintain 
his wife in a manner suitable to her condition in 
life it is a sufficient offer under section 4b8 of the 
Ciiminal Procedure Code, and the mere fact that 
he refuses to cohabit with her is not a ground for 
granting her separate maintenance. 

Petition under sections 435 and 439, 
Criminal Procedure Code, praying the High 
Court to revise the judgment of the Sub- 
Divisional Magistrate, Ellore, in Mis¬ 
cellaneous Case No. 11 of 1921. dated the 13th 
August 1921. 

FACTS appear from the judgment. 

Mr. B. Satyanarayana, for tbe Petitioner. 
—There has baon no proper offer by the 
respondent to maintain petitioner within 
the meaning of se.tion 4:8 (3), proviso. 
Thongh he agreed to maintain her and give 
her slothing, he does not make up bis mind 
to cohabit with her. Marakkal v. Kan,lappa 
(1) and Queiti Empress v. Mannatha Acton 


^Mr. V. Suryanarayana, for the Respond- 
]t —There has been a eoffisient offer 
nder the section. The section only re. 
airee that tbo hnsband ehould offer to 
isint&in hie wife. Tbe respondent bae 
freed to give petitioner decent _ main- 
manes according to her station in . e 
he refneal to cohabit does not entitle 
Btitioner to separate maintenance. 

ORDER—I think the order of the Ma- 
titrate is right. The counter, petitioner 
weed to maintain tbo petitioner, bis wife, 
5T the consideration due to her position 
/wife and give her food and clothing, 
at stated that he had not made up his 


n fi M 371- 2 Weir 039; 2 Ind. Dec. (».«•) 63*. 
6 Ind. Deo (v. b.) 179. 


mind whether he would cohabit with her. 
It is argued that this is not a Bnffiiient 
offer under section 488 of tbe Criminal 
Prcoedure Code. All that tbe proviso to 
enbclanse (3) enaote is that if a husband 
offers to maintain his wife on condition of 
her living with him and 6be refuses to do 
so, the Magistrate may consider aDy ground 
of refusal stated by her aod pass orders. 

I do not think there is anything in tbe 
Code which compels tbe Criminal Court 
to award separate maintenance to a wife 
whom tbe husband agrees to proteot and 
maintain in a manner suitable to ber posi* 
tion in life because be refuees to oobabit with 
her. Reference has been mace to Marokkal 
v. Kandappa (1), where it was held that »n 
offer by a Hindu bavirg two wives to 
maintain hie first wife by allowing her to 
live in bis house and to supply ber with 
grain to be scoked and saten separately 
sonpled with a refusal to live with her 
as husband and wife was insufficient ins 
complaint under section £36 of the Crimi¬ 
nal Procedure Code of 1872. Tbe offer 
in that eeso was to treat the wife practi¬ 
cally as an ontcaste. In Queen-Empress v. 
Mar.nctha Achaii (2), it was held that all 
that is necessary is that the offer must 
be an offer to maintain the wife with tba 
•onsideration dne to her position as wife. 

Tbe quoelicn was socsidered by Jardine 
and ParsoDP, JJ., in Gulcbdai Bhatdai, In ft 
13) with which judgment I entirely sgiee. 
1 dismiss tbe petition. 


M. C. P. 

W C* Ai 

Petition dismisitd. 


(3) 1G B. 269; S Ind. Dec. (s. s.) 608- 
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SIND JUDICIAL COMMISSIONER'S 

COURT. 

Second Civil Appeal No. 21 op 1916, 
Fabraary 23, 1920. 

Present:— Mr. Fawsett, J. C., aod 
Mr. Kemp, A. J. 0. 

SHAHMAHOMED, eo.i op MAHOMED 

AYUBKHAN—D«FBNDiNr—A ppellant 

versus 

RAMZAN, son op MAHOMEDALI— 

PuiKTIfP—R eSPONDXST. 

Easements Act ( V of 1682;, s. 33— Right of privacy 
— Custom —Question of fact—High Court , power of , to 
interfere— Larkana Toivn—Privacy as f > roofs of houses 
—Nuisance—Substantial damage—Injunction, grant 
of-iocal custom—Civil Procedure Code (Act V of 
19JS;, 0. XU, r. 25— Issue nnr, Court, po\er of. 


The question as to the existence of a custom of 
privacy in any locality is a question of fact only, 
and where ovidouco for and against the alleged 
custom has been properly taken and considered by 
the lower Court, a High Court is not entitled in 
second appeal to disturb the tower Court's fiuiliu" 
outho point, [p. 831, col. 1.] 

Under Order XLI, rulo 2 . of the Civil Procedure 
Code, a Judge is authorised to frame now issues in 
a suit and allow additional evidence to ho adduced 
whero he finds that question essential to tho right 
decision of the suit upon the merits has not been 

MU ] ral36d an<1 th0 l0 ' T ° r C ° Urt ' 8dSl 

In the town of Larkana in Sind there is a 
anatom of privacy with respect to tho roofs of houses 
which contain parapet walls round them and whero 
the women eloep at night in the hot weather, and 
any threatened invasion of tho right sufficient to 
«*oao substantial damage entitles the person 
aggrieved to on injunction, [p. 835, col. 2 ] 

Whero, therefore, a person raises tho roof of his 
house and opens a window overlooking tie roof of 
the house of another person, he commits a nuisanco 

“ damaS ° Within the mean > n S of 
the Easements Act, as his act materially 
diminishes the value of tho dominant heritage by 
diminishing its value as a heu.o suitable for use 

ei.2.] am ‘ y ° nd h9 18 li8bl6 t0 bo I08traia °d- Cp S-6, 

rial T*** “ 6ed , n0t b ° 3h0WQ 10 b0 

.trar t 7. 

nftft a de,isi0 “ tbe 


^Mr. Mupehani Bt liar am, for the Appel- 
. n | Mr ’ ™ am for the Respond* 


JUDGMENT Th. plainti3 M8p01 
ba« been granted a perpetual injon 

°fnw he • d , efendaQ ‘-*PPoUant 
• * * ny W1 o^ow8 and apertures: 



house so as to overlook into tho house of the 
plaintiff. The lower Appellate Court has 
found the faote to be a9 follows :— 

The plaintiff and the defendant own 
adjoining houses in Larkana. Both houses 
are old, bat the defendant’s was the older one. 
It was aleo l or 2 feet higher than the 
plaintiff’d. The plaintiff’s roof is flat and 
ie unsoyered; and his family, whioh is 
pirJah-nathin, sleep on it in the hot weather. 
To 6esnre privasy it has (as is nsual in 
Lirbana) a reed parapet wall ronnd it. The 
defendant's roof was asspssible by means cf 
a stair, and apparently was flat. The 
defendant’s statement that it has no parapet 
wall has been disbelieved. On the plaint¬ 
iff’s roof is a privy, this is surrounded by 
raed wa'ls whish only soreen a person when 
sitting down. The height of plaintiff’s para* 
pit walls assured privasy for his roof to 
tie extent that his womeD toald sit or 
slsap without any real danger of being 
seei. They eoald apparently be seen only 
by a parson standing and looking over defend* 
an.’s parapet wall. 

The above deals with the siroumstanoes 
originally existing. The defendant is a 
Zamindar, who is not a resident of Larkana, 
and is never likely to bring his womenfolk 
ti the town. He had resently biught this 
house and was re-buildiDg it, when the suit 
was filed. In doing so be has built it a 
storey higher than bsfore and proposes to put 
a window in the north wall, whish 
would overlook the plaintiff’d roof. The 
learned District Jadge has also held it proved 
(1) that there is a sustain in Larkana of 
sealading women from the observation of 
miles outside of the family sirsle; (2) that the 
great majority of the inhabitants, inoluding 
all the respestable people of both the sommnni* 
ties, Hindus and Mahamtnadans, follow it; (3) 
that in the hot weather sesluded or purdah 
women sleep on the roofs of their houses- 
(4) that the neighbours are expasted toi 
and do respest the privasy of auoh women,' 
or, in other words, there is a valid aud binding 
•astom in Larkana of insluding the roofs of 
tbe houses in portion thereof ordinarily exslud* 
•d from the observation. Ho holds that 
the losal sustom of privasy is ansient, osrtain 
and reasonable, so as to be valid in law, and 
that the plaintiff who had so far enjoyed 
privasy in respast of his roof, had a ms* 
tomary easement to enjoy it, whieh wouitj 
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be invaded by the opening of the threatened 
window, eneh windows in the opinion of 
the learned Judge, woald be a nuisance praa- 
tiaally preventing plaintiff's womon-folk 
from Q?iog the roof. He accordingly thought 
it a proper ease for an injunction. This is a 
second appeal, and wa aan only interfere 
on one of the grounds mentioned in 
6eotion 100 of the Code of Civil Proce¬ 
dure. Mr. Rapcbaod for the appellant has 
attacked the finding that there ie a oastom 
of privaay in Larkana of the kind mention* 
ed above, but it in alear that the question us 
to the exiatecoe of snah a custom is a qaestion 
of faat only. Kailas Chan In Datla v. 
Fadma Kilhore Boy (1). Evidenae for and 
against the alleged ouitom has been properly 
taken and considered in a very aarefal 
judgment and we are not entitled in seaond 
appeal to disturb the lower Court’d finding 
on this poiut. Two meant doaisions of tho 
Privy Council which empbasiz) this point 
are Nojar Chandra Pal Ohoxdhury v. Shukur 
Sheikh (2) and Ziilnapur Zeniniary Co., 
Ltd. v. Uma Charm hiandal ( 3 ). 

I, therefore, confine myself to discussing 
the questions of law whiah have been raised. 
First, it is said that the Dietriet Court Judge 
aommitted an error of prcaodure iu raising 
additional issues as to the custom extending 
to the roofs of houses and in allowing addi¬ 
tional evidence on this point. What happen¬ 
ed was, that the Jadge, after hearing the 
appeal and reading the reaord, at first 
oonaluded that the plaintiff's claim was 
not established. Before, however, deliver¬ 
ing the judgment be had written to that 
efleafc, be showed it to the Pleader* eon- 
cerned in the ease, one of whom urged 
(bat he had misaonaeived the whole qiestion 
and asked him to visit the houses of the parties 
before giving judgment. Hs agreed to do 
this, and made an inspeation aaaordingly, 
accompanied by the Pleaders. This inspection, 
be 6ays, showed at once that the reoord did 
not properly explain the case for the plaintiff, 
for it was based on an allsged custom of 


(1)41 Ind. Cus. 939; 43 C. 283; 23 C. I.. J. 613; 
21 C. W. N. 972. 

( 2 ; 61 Ind Cas. 76V15C. 189; 23 C. W. X. 315; 
0 I.. W. 652; 45 I. A. 18 I (P. 0.). 

(3, 6? Ind. Cas 497; 2i Horn. t. It. 7; 37 M U J. 
190i 17 A. L. J 1031: (1919) M. W. N. 817: 2> U h. 
T. 139; 24 C. W. N. 23.; 11 L. Vf. 371 (P. U.;. 


privacy extending to the roof of his house, 
whiah was net made dear by the pleadiDgs 
or issues and had not been sufficiently dealt 
with in the examination of the witnesses. 
He gave grounds for thinking that the alleged 
euslom exists, but ho aould not bold this 
proved on the eeanty materials afforded by the 
reecrd. Accordingly, be thought it necessary 
and equitable to have a further enquiry and 
allow additional evidence for and against 
tho epeoifis onstom relied on by the plaintiff. 
He framed tho following two issues for this 
purpose:— 

1. In the town of Larkano, are the roofs 
of the houses of people who follow the purdah 
custom, included in the portion of their 
houses ordinarily excluded from observation? 

2. Is tho alleged custom of excluding the 
roof from observation 6uffiaiently certain 
and invariable to give rise to an easement? 

The Judge took some evidetoo himself on 
these ieeues, hot finding that be had not 
time to continue doing so on account of his 
criminal work, he passed an order under 
Order XLl, rule 25, Civil Procedure Code, 
remitting tho above two issues to the lower 
Court aud diroctiug it to take the additional 

evidenae required, etc. 

Mr. Rapohand urges that tho District 
Judge thereby made out the new case fer 
the plaintiff, which was outcido tbe plead¬ 
ings. The plaint is, no doubt, somewhat 
vaguely drawn anddoe3 Dot spocifiaally refer 
to the roof of plaiotiff’e house. Bat it 
dearly objects to windows and apertures 
in tbe corthorn wall of the defoodant’e bouse, 
whiah would overlook the plaintiff's house, 
and tho claim was based on a custom of 
privacy and allegation that the proposed 
windows and apertures would greatly inter-, 
fere with plaintiff’s pre existing pn««* * 
turns out that the only part of the plaintiff a 
honse affsoted by tbe threatened window w 
bis roof, and this was apparently quite^ clear 
to the parties. Judgment of the Sub Judg , 
who tried the suit, refers to the roof as 
part of the bouse whore there would be an 
invasion of privacy, and the ev.den.e tjken 
did (as mentioned in the Dietri.t jW fc M 
first interlocutory judgment) “y,' 

about roofs, though not cufficent to e^ie 
him to decide the real issues arising on that 

in tbesa iirinmatance?, I think .1 « J ^ 
that there has boon no mitsnal P- 
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from the pleadiDg8 f so as to sontraveoe the 
principle laid down by the Privy Counail 
in Eihenchunder Singh v, Shamaehurn Bhutto 
(4). Nor san there be aDy question of the 
defendant being taken by surprise. f. there¬ 
fore, reject the oooteotion pat forward by 
Mr, Rnpohacd, I think the District Judge 
aited rightly in holding that qnestiona 
essential to the right decision cf the so it 
upon the merits had not been properly raised 
and tried in tfce lower Court, and iD fram¬ 
ing tbe issues be did, and allowing additional 
evidence to be adduced regarding them. 
Such action is, in fact, expressly authorised 
by Order XLI, role 25, Oivil Procedure Code, 
and bad the Jodge failed to act as be did, 
bie decision might have been successfully 
objected to io eecond appeal under clauses 
(6) and (c) of eeotion 100. 

Mr. Rupahand forther contended tbat 
the Judge bad no power to take tbe addi¬ 
tional evidence himself as he first of all did. 
1 think this objection is also unsound. The 
words for any other substantial came” in 
Order XLI, rule 27 (l) (6), Civil Procedure 
Code, are wide enough to cover the came in 
question. Moreover, the oinumstancss eatisfy 
the limitations laid dowo in Rethoitji Iuur 
v, (/• J, P , Roifiray Oo, (5), The further 
evidencs was ordered after the appeal on tbe 
merits had been heard and the evidence a9 it 
stood had been examined by tbe Judge; also 
•in consequence of inherent lacuna or defect 
becoming apparent on examining the evidence 
as it stood. The defect was the omission 
of the parties to grasp the essontial qae9« 
lions arising regarding the alleged privacy of 
plaintiffs roof and addacing adequate 
evidence regarding them. Bat even if the 
case does not fall under Order XLI, rule 
27, the error of the District Judge would, io 
my opinion, be an irregularity not affecting 
the merits of the case and falling under 
section ^99 of tbe Code. It was certainly 
not a substantial error or defect in the 

procedure.which may possibly have 

produced error or defect in the dosision of 
the «asd upon the merits,” so as to fall under 
eection 100 (1) (c). His havingexaminedsome 


A ' 7{ 6 W - R - P - C - », 2 lad. Jar. 
B. R. 3; 2 Bar.P. 0. J. 109 (P. 0.). 

Io) 81 B. 881; 9 Bora. LI. 671, II C. W. N. 721, 

T lA'J*. 6 . 4 . A L ‘ 401 ! 17 M. L. J. 317; X M. 1. 
1. 4J6 31L A. 116 ^P. C.). 


of the witnesses would in fast put bim in a 
better position to appreciate their testimony 
and so do justise between tbe parties. Tbs 
next cbjestions to be considered are those 
affecting the deaision of tbe lower Court 
tbat tbe custom be held proved had the 
essential attributes of a custom valid in 
law. It was argued tbat a valid eustom of 
privaey eovers only portions of a house 
ordinarily used by women, and tbat a roof 
oonld not be suoh a plaep, as it is only in 
tbo hot weather tbat they sleep there. But 
the fast tbat the lceal custom mentioned in 
Illustration (6) t> ecation 18 of the Ease* 
ments Aat refers to portions of a home 
whiob aro ordinarily excluded from observa¬ 
tion,” does not preolude a local oostom of 
the kind held established in this ease. That 
the use of tbe roof by plaintiff's women for 
sitting and sleeping is seasonal and Dot all 
tho year round is a part of tbe local au 9 tom ; 
and section 15 does not aay that a aactomary 
eajement must be a right asserted or exer¬ 
cised continuously. Ssction t> of the Act, 
on the contrary, shows it can be exeroiaed at 
csrtain times only withont this affecting its 
validity. Id this oase the Distriat Judge has 
held that in tho town of Larkaoa the roofa 
of the houses of people who follow the purdha 
oustom are inaladed in ths portions of their 
houses ordinarily excluded from observation, 
and we are bound by this Ending of faot. 
Arguments like the ope raised by Mr. Rup- 
chand that the parapet walls are erected for 
self-protection and not for seauriug privacy, 
are clearly irrelevant before up. Of oouree, 
io a ease whero there is no parapet wall 
round a roof, whioh is thus open to easy 
observation, thore might be ground for con¬ 
sidering tbat no right of privaoy in respaot 
thereof could properly be established ; but 
that is not tbe case now under consideration. 

Objection has been taken to the findings 
that the aastom in question is ancient, 
oertain and reasonable. On these points it ie 
sufficient to aay that I agree with the reasons 
given in paragraphs 40 46 of the District 
Jadge « judgment. I would only add that 
having regard to the long continued pre- 
valence of the purdah syitem in India and 

the predominance of Muhammadanism in 

Sind at any rate since the 12th century A. 
D , (Sind Gazetteer, page 92), there ic atrong 
presumption that the custom was uot of" 
recent 8 rowth but hue extendod over many 
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generation?. As is pointed cut in Euar Sen 
v. Matr.r/.an (6), a local custom need Dot be 
ehcwn to bo immemorial, if it is snffici- 
entiy certain and reasonable to satisfy tbe 
legal requirements of a valid custom. Ulus* 
tration (6) to section 18 of tbe Easements 
Aot affords statutory recognition of tbe 
validity of each a custom in this country. 
It also 6bows that it may give rise to an 
easement. That tbe plaintiff has eueb an 
easemont has been found by tbe lower 
Court, and tbis follows from its findings 
as to the customs and plaintiff’s previous 
enjoyment of privacy for his roof in accord¬ 
ance with that custom. It was argued 
by Mr. Rupchond tt at tbe privacy held 
established was merely a sort of semiprivaey, 
but there are, of aourso, degreos of privacy 
and that which the District Judge finds tbe 
plaintiff has enjoyed is (though not complete) 
yet substantial enough to be entitled to tbe 
protection of the law. 

Then, is the plaintiff entitled to tbe 
injunction which has been granted to him? 
On this point, the District Judge has rightly 
considered the question whether the threa¬ 
tened disturbance of his oasement would 
amount to a nuisance and has answered 
tbis in the affirmative. Mr. Tahilram’s con- 
tentinn that a mere invasion of plaintiff’s 
right, of privacy is sufficient to entitle him 
to an injunction is incorrect, as is shown 
in Framji Shapurji tatuch v, Framii Edul)i 
Bator (7). There must be a threat of 
disturbance sufficient to cause substantial 
damage to tbe plaintiff, or in other words, 
it must amount to a nuisance, which in 
law implies 6ubetantial damage. As stated 
in Halsbury’s Law of England, Volume XXI, 
Artiole 8o3, page 510, the damage must 
cot be merely sentimental or trifling ; but 
in considering whether the property of the 
plaintiff iu in fact injured, or his comfort 
or convenience in fact materially interfered 
with, by an alleged nuisance, regard is 
had to t r he character of tbe neighbourhood 
and thepre existing circumstances (Pollock’s 
Law of Torts, 7th Edition, page 401). In 
Bay opinion, the Court should, therefore, 
attach weight to the feelings of persons who 
follow the pariah custom, eusb as live in 


Larkana, and avoid regarding such feelings 
as sentimental, or trivial in nature. I think 
the District Judge has rightly held that 
tbe opening cf a window overlooking the 
plaintiff’s roof would be a nuisance, even 
though its position may be only a little 
above the top of the parapet that was 
formerly on the defendant’s roof. As he 
points out, a window raises an apprehension 
of spying, whilst no one can look over a 
parapet without himself being seen; and in 
view of tbe extra risk, the plaintiff's women 
folk would not be able to use the roof 
with the came eecurity that they did before. 
Tbe case is to some extent analogous to 
that of soldiers defending themselves on the 
plaintiff’s roof from the attack by rifhmen 
from defendant’s roof. The former would 
obviously have less socurity if a 4 feet 
parapet wall on defendant’s roof was 
re-placed by a wall entirely screening the 
latter from view, exeept through a window 
in it. Glances from eyes of male strangers 
correspond to bullets in thiB comparison, 
and the analogy derives some force from 
the faet that the defendant’s house is ft 
Zemindari Otak, bkely to housed by young 
unmarried meD. I agree, therefore, with 
the view of the District Judge that there 
will be a material diminution of plaintiff’s 
right of privacy of bis roof, as it has 
hitherto existed and been enjoyed. Hie 
exercise of this right in the accustomed way 
will be materially interfered with, The 
inteferenoe will, I think, materially diminish 
the value of tbe dominant heritage by 

diminishing its value as a house suitable for 

use by a family, whose women are pardahy 
nashin and the case, therefore, falls under 
the definition of substantial damage in sec¬ 
tion 33 of the Easements Aot. I think also 
that tbe threatened disturbance must neoes- 
sarily disturb the easement in the manner 
already mentioned, and the condition require 
by section 35 ( b) of the Aet it, therefore, 

fulfilled. Finally, Ithink.it reasonably clear 
that the act threatened will be . 8 ° 

that section 56 (8) of the Specific Relief Act 
does not prevent an injunction berng granted. 
I would accordingly diemiee the appeal wit 

•oats. 

1 , p. 


(0) 17 A. 87i A. W. .V. (1633) 10; 8 Jnd. Dec. (n. ».) 
>91. 

(7)80 B. 3!P| 7 B*m. L.B. 826, 
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Second Oitil Appeal No. 5C2 of 1920 and 
Civil Revision Petit.on No. 308 
o» 1920, 

November 18, 1920. 

Preterit ;—Mr. Justus 8ada?iva Aiyar and 
Mr, Justise Conits Trotter. 
GOVINDASWAMI KADAVARAN— 
Appellant in S. A. No. 502 of 1920 

and Pititionbs in 0, R P. No. 308 of 1920 
—Defendant—Peiitioneb 

ce'iui 

KALIAPERUMAL MUNAYATHIRIYAN 

AND CT3I8S— PLAINTIFFS—COUNTER- 

PmT:ON«SB— Respondents in S. A. No 502 
of 1920 a*d C. R. P. No. 308 of 1920. 

Civil Procedure Code (Act V of IPOS), 0. II, r. 2, 
s, 96 (i) — Relinquishment of portion of claim for 
purposes of jurisdiction — Relinquishment, whether can 
be made after filing of suit—Consent-decree, rchat is— 
Expression of consent at passing oj decree, necessity of. 

Per Sadasiva Aiyar, J. (CouMs Trotter J., dissenting), 
—Tho meaning of Order II, rulo 2, Civil Procedure 
Code, is that a plaintiff in order to briug his suit 
within the jurisdiction of a particular Court may 
in his plaint relinquish a portion of his claim based 
on the same causo of action. But onco the suit is 
filed in a Court having no jurisdiction to grant the 
relief prayed for in the plaint, the provision in 
Order VII, rule 10 at oooe becomes applicable and 
tho only conrse open to the Court is to return the 
plaint for presentation to proper Court, [p. 840, ool. 2.] 

Per Coutts Trotter, J. JL consont decree does not 
necessarily mean a docrce passed with the consent 
of the partio3 expressed at the moment the decree ie 
passed, [p. 810, col 2.] 

Seaond appeal against a deeroe of the 
Diatriit Court, Tanjore, In Appeal Sait 
No. 614 of 1918, preferred against a 
deirce of the Conrt of the Distriot Mnnsif, 
Tanjore, iu Original Sait No. 5->9 of 
1916, and 

Petition, under seetion 115 of Aot Y 
of 1908, and section 107 of the Govern* 
®ent of India Aet, praying the High Court 
to revise an order of the Distriet Court, 
Tanjore, in Civil Miieellaneaas Appeal No. 
62 of 1918, preferred against the order 
I. A, No. 411 of 1918, in Original Suit 
No. 599 of 1916, on the file of the Court of 
the Distriet Munsif, Tanjore. 

Mr, V, fiapatncSart, for the Appellant, 

Meiers. K. S. Kru\naiauir.v Aiyangar and 
P.. 8. fiamaraumy Iyengar , for the Respond* 


SiDAilVA Aitab, J.—Seeond Appeal No. 502 
of 1920 and the sonneted Civil Revision 
Petition No. 308 of 1920 have arisen out 
of a suit instituted by three trustees of a 
temple against their ao trustee in a Manaif’e 
Court. 

The suit, as I understand the plaint, is 
one for direatiDg the defendant to submit 
bis aieounts and to pay up whatever may 
be foand as the balanse in his hands on 
the scrutiny of the aaaoonte. The Court* 
fee paid on the valuation of the reliefs 
sought for were paid on two sums as fol¬ 
lows:—" (a) amount wbioh plaintiffs esti* 
mate as likely to be duo from defendant ou 
asoonnt of reseipte and expenditure in rea- 

pest of the temple.R». 950 0 0,” "(b) for 

rendering assoanta Rs. 50-0 0.” Order VII, 
rule 2, of the Civil Prosedure Coda, states 
that where the plaintiff sues for an amount 
wbioh will be fouod due to him on taking 
unsettled aooonnti between him and the 
defendant, the plaintiff shall state approxi* 
mutely the amount sued for and 1 take 
it that R\ 950 » mentioned assordingly in 
the plaint as sash approximate amount. 

As I said, this suit w&9 brought in the 
Mnoeif’e Court. Seation 92 of the Civil 
Prosedure Cade, sorresponding to old sostion 
53», aontaios i dm ehaae, (elans* 2) 
wbioh is as follows;—"Says as provided 
by the Religions Eodowments Alt, 1863, 
no suit sliimiogany of the reliefs speoifi 9 d in 
sub-sMtion (1) ahull be instituted in respeet 
of any snob trust as is therein raferred to" 
(».« , a publio charitable or religious trust) 
"exospt in sonformity with the provisions 
of that sub sestion” (ieroept in a Dis* 
trial Court or in spatially empowered Court 
after obtaining the sanction of the Aivosate* 
Ganeral), Paragraph 7 of the plaint, no 
doubt, reaitaa that the defendant reoaived 
sertain moneys (1,300 and odd rupees) and 
•ertain quantities of paddies (195 and odd 
kalamt) belonging to the temple. Bat that 
resital was eharly inserted in order to 
•how that the defendant it liable to submit 
h:a aesounte in respset of those omonata 
and paddies and the other moneys 
aud PAdd.es whi.h mast have been r 0 * 
eaived by him (see Sikh and 10ib 
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of the plaint mentioning approximate 
annual inoomes of the temple) and to have 
the amounts duly seratiDiz3d and to pay 
the balame after deducting authored and 
valid expenses proved and established by 
sn«h seratiny. In paragraph 19 (6) of the 
plaint, the plaintiffs also seek for resovery of 
damages from the defendants for asts of 
malfeasanae and misfeaianao (the Mnneif 
has, in the beginning of his judgment, set 
out the nature of tbe suit aorreatly), and I 
am, therefore, olear that the reaitals in para* 
graph 7 of tbe plaint as regards aertain 
sums and paddies aannot bo treated as 
•apable of aonvertiog the suit into, or per¬ 
mitting ns to ionstrne the suit as, a simple 
money suit for the retovery of those parti* 
oalar sums and cf the value of those 
puttaolar paddies mentioned in paragraph 7 
alone. The dearee passed was also not a money 
and a paddy deoree for the amounts and 
quantities mentioned in paragraph 7 but for 
what was agreed upon as due on tkeeamtiny 
and settlement of aaaounts. 

Now sub ahu?o 1 of seation 92, Civil Pro¬ 
cedure Code has added to the sub-alauees 
of the old section 5dy a now alause fd) 
who66 wcrdsare " dirooting aaaounts and in¬ 
quiries” The rreeent suit is a 6uit praying 
for a direction to the defendant to render 
aaaounts and for inquiries into tbe amount 
due by him as euah an accountable person 
and, therefore, olearly falls undsr ahu9e (1). 
Heme, it follows that as under new clause (2) 
of section 92, a suit claiming mvj of the 
reliefs speeded in oub-sostion (1) aannot be 
instituted except in oonformity with tbe 
provisions of sub eestion (1) t.e., exaept 
in tbo District Coart or ia a Sub¬ 
ordinate Jadgo’d Coart, (all Sabjrdinate 
Judges lrnviDg bsen empowered by tbe L:oil 
Government in the Madras Piesideuoy to 
entertaiu suob suits), this suit brought in 
tbe District Maneii’s Coart was brought ia 
a Court whish bad no jurisdiction to enter- 
tain it. The decision in Nellaiyappa I illai 
v. 'Thangama Xachiyar (0 was pronounced 
when tbe old Code was in forae and wben 
no provision «orre 3 ponding to tbe provision 
of sestion 92, alause (2) of tbe preeent Civil 
Prooednre Code was in existence. Having 
regaid to tbe history of the legislation on 


this matter, I think the reasonable eon. 
alnsion is that the Legislature wanted to 
pot an end to the aocfliat of deaisions be- 
tween the Bombay High Ooart and tbe 
Madras High Conrt on the question whether 
a suit may or may not be entertained for 
aoy or all of tbe reliefs mentioned in seation 
539 (old Code) without aonforming with 
the requirements of that sestion (present 
sootion 92, alauio l), if tbe plaintiffs were 
parsons who had by tbe aommon law of tbe 
land or otherwise a aertain peaaliar and 
spesial interest in tbe trust (sash as that 
of a trustee thoreofl over and above that of 
the ordinary public ' having an interest in 
tbo trust.” That conflict was intended by 
the Legislators to be ended by enasting 
•lauee (2) so as to favour tbe Bombay 
view. 

Now, taking it then that tbe Mnneif bad no 
jurisdiction to entertain tbe suit, tbe de¬ 
fendants, not taking an objection, in tbe 
first iostsnae, aannot confer on the District 
Munsif jurisdiction to deal with any ques¬ 
tion arising in tbo suit exaept of course 
tbe question of jurisdiction. [See Lidgard 
v. Bull (2).] Order II, rule 2, no doubt, 
enables a plaintiff to relinquish any 
portion of bis claim in order to bring 
a suit within tbe jurisdiction of a par¬ 
ticular Court. That, of oours?, means that 
in bringing the 6uic, be can in his plaint 
relinquish any portion of bis claim based 
upon tbe same oanse of notion in order 
to briDg it within tbe jurisdiction of a 
particular Court. Bat if a suit has bien 
filed in a Court having no jurisdiction 
to grant the reliefs prayed for, I think 
the provision io Order VII, rule lO, of 
the Code at onae beoomes applicable. That 
provision corresponds to old section ^57. 
In tbe old sestioD, it was enacted the 
plaint shall be returned to be presented to 
the proper Court in tbe followiog nsoe, 
and then follows the enumoration of « sa 
where the Court bad do jurisdiction to 
entertain the cu ; t. Order VII, ru e « 
enacts the same provisions more terss-7 
thus : * The plaint shall at any stigs of 
the suit be returned to be Presented to 
the Court in which the suit ahould have 
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been instituted,** Of course, it follows that 
all proceedings which took place in ibe 
euit before 6uoh return are of no effect. 

Now, as I said, this 6cifc should have 
been instituted in the proper District Court 
or Subordinate Judge’s Court and should 
not have been instituted in the Maosifi 
Court. Heoee the only course open to 
the Muusif w»i9 to have returned the plaint 
to be preiented to the proper Court. I 
think whether a second appeal lies or not, 
whether the civil revision petition is 
entertaiiable on the grocnde set forth in it 
or cot, the question of iurifid’c'iion having been 
brought to the notice of tbio Court, the 
proper course is to do what the District 
Muncif ought to have done, namely, to 
order the relorn of the plaint to ba pre¬ 
sented to the proper Court. 

On the question vrb&t is a consent decree 
within the meaning of clause (3) of reition 
96 of the Dew Civil Procodare Code (that 
clause eontaioing a provision not found in 
the old Code), Tyabji, J., and myself expre33ed 
a certain opinion in Ayyagiri Veerasalingvh v. 
Kovvuri Baiicireddi (3) which was approved 
in Thenal Ammal v. Sokkimmal ( l). Oar 
opinion was that a oonsent decree wag a 
decree to the pasting of which both sides 
consented in a communication or communi¬ 
cations made by both sides to the Oonrt, 
and that a decree passed in accordance 
with the terms to which the parties might 
have consented outside the Court but to 
the patsing of which decree , oae side 
withheld and would not give it9 consent 
was not a consent decree. The soundness 
of that opinion was hotly criticised at the 
Bar and my burned brother expressed 
B'roug dissent therefrom at the arguments. 
There seems to bs much to be suid in 
favour of that view. Having, however, 
regard to the fact that in Order XLUI, rule 
1 (corresponding to old section 538) a 
new provision ba9 been inserted under 
danse (m), allowing an anneal from an 
order under rule 3 of Order XXIII, recording 
or refusing to record an agreement of 
compromise, I admit that there is great 
force in the contention that Order Xill, rale 


* 8 > t * 6 Ind. Cas. 66; 27 M. L. J. 173; 16 M. I 
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3. Order XLlIf, rale 1, slame (») *** 
ssatioD 96, clause (3) should be read 
together, and that, eo reading them together, 
the only appeal intended by the Lsgis.&ture 
wag an appeal against the re.ording or 
refusing to record" the agreement alleged 
to have bean made between the parties 
about the passing of a particular desree, 
and that a deoree passed on the 
findiog arrived at in favour of su.h agree, 
ment is also intmded in the expression, 
"deoree paned with the .onsent of the 
parties*’ in section P6, clause (3). Though, 
in praotise, there has been a distinction 
usually made between what is called a 
deoreo based on a aompromise agreement 
and a deoree passed with oonsent, I am 
(on farther o msideration) not very mash 
inolincd to stand by the opinion Tyabji, 
J, and myself expressed in Awagari Veara- 
nlingam v, Ko-.vuri Basivireidi (3) as I am 
as mush (if I may say so with respeet) for 
ourtailiDg nnneoessary and repeated appeals 
as my learned brother. It ip, however, 
not essential to express a final opinion on 
that question for deciding this .ase. 

In the view I have above taken of 
tho proper .corse to be followed by this 
Court whero a lower Court has no juriedietion 
to entertain a suit, all the pro* 
•eedinga passed by the lower Court daring 
the onarse of tho euit ought to be set aside 
and the only order whieh ought to have been 
passed by that Court, vit., tho return of the 
plaint to be presented to the proper Court 
ought to bo passed now. I would assordingly 
pass orders to that effect. As my learnedbro* 
tber takes a difforent view, the seoond appeal 
and oivil rovision petition will be 
dismissed, the former with sosts in 
plaintiff’s favour. 

Cocits Trgttir, J.—I regrot that I aannot 
agree on all the points on which my learned 
brother has given judgment, thongh 1 do 
agree on some of them, 

First with regard to the appeal. I am of 
opinion that no appeal lies under the Oode 
and of eouree in that opinion I am in ooi fii.t 
with the two ease9 referred to. The matter 
is of 6ome importanse, and my view ie that 
Courts ought not to enoourage multiplisity of 
appeals where the Oode hae indicated that 
they should some to a stop. What happened 
in this oase was that the defendant in this 
suit Alleged to two given foil apthbritg 
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to his Vakil to arrange the settlement of the 
•laim againBt him by the payment of a lamp 
pom of money in lieu of the moneys and paddy 
•laimed. The Vakils met and agreed on a 
Bgnre whish was endorsed on the pleadings 
and knowing the kind of person be had to 
deal with, the defendant’s Vakil got the 
defendant to sign the paper himself. When it 
same to the passing of a decree, the defendant 
began to resile from the sompromiee he bad 
entered into and made all sorts of allegations 
wbish have been entirely disbelieved by both 
the Courts below. An enquiry was held by 
the District Munsif as to whether or no it 
was a fast that the defendant had eonsented 
to judgment being entered up against him, 
and as a result of that enquiry, be found that 
be bad sonsented. Now, ordinarily that 
would have been done by the mashinery of 
Order XXIII, rule 3, An application would 
have been made to reiord the sompromiee 
and the Court would have made an order 
resording the sompromiee and would have 
gone on to paes a desree in aeeordanse with 
that and from that order there is an appeal 
given by Order XL11I, rule 1 (m). So that 
whatever the result of the suit,—I will some 
to that presently—from the order recording 
the sompromiee there would have been an 
appeal, and if the Appellate Court oame to the 
•onolueion that the eompromise ought not to 
have been recorded, it would, I suppose, have 
ordered the Dietriefc Munsif to re-try the suit. 

But with regard to the suit itself, in my 
opinion, it is regulated by scstion 96 (3) 
which says that ‘ no appeal shall lie from a 
desree passed by the Court with the sonsent 
of the parties.” I want (o follow tbe reamn 
of tbe thing and I. earnot agree with tbe two 
deoisions that have been sited that a decree 
passed with consent means and only means 
a decree passed with tbe consent of the parlies 
expressed at the moment tbe desree is passed, 
It seems to me that the reason of tbe thing is 
this: there are only two ways in which a decree 
can some into being and there is no third 
way ; one is by allowing tbe dispute to be 
determined by the Court and the other is— 
you may sail it ocmpromise or soneent or 
what you will—not by tbe determination of 
tbe Court but by reason of an agreement 
between the parties. That seems to me to 
be the eseense of a soneent desree and I 
sannot conceive of anythirg that is neither a 
decree by tho determination of tho Court Dor 


by souseut of parties. It seems to 
that every desree must bs one or other 

that Ah 89 th l iD8B r aDd U " M:ns t0 »• 
that the poliey of the Code is that all 

sonsent decrees when ihey have been 

onsa established to ba by consent should be 

unappealable. The consideration for con. 

sent or compromise desrees is that both 

aides give np tbe right of appeal for ever and 

the Code, I think, msludee eases of this sort 

when it says that these sonsent decrees 

should not be appealable. The answer to 

this, as I have pointed out already by itupli. 

cation, n the answer pointed out in Thtnal 

Amtrnl v. Sokkunnal (4), namely, that from 

the question of sonsent being proper or not 

there ought to be an appeal, that is, although 

yoa cannot appeal from the decree as a deires 

when it is a coneent decree, yon aan appeal 

against the determination that it is a consent 

dearee. Therefore, with regard to the 

appeal, my opinion is that no appeal lies and 

I do not think it lay to the lower Appellate 

Oonrt either. 

Then I tome to the oivil revision petition 
and that I think is more difficult matter. 
The defendant is invoking the aid of this 
Coart in revision to say that there wa 9 no 
jurisdiction in the District Mansifs Coart to 
try the unit, The snit is by three trustees ot 
a temple against a oo trustee asking for a 
varie ( y of reliefs, and I think it may be said 
that tbe frame of the snit was very mmh to 
snggest that it was such a snit as wonld 
ordinarily be brought under section 92, 
Civil Prosednre Code. Assents were a?lred 
for and there was in the plaint a prayer for 
payment of a certain lump snm of money and 
a certain deBnsd qnantity of paddy. Now, 
what the defendant says is that tbe snit being 
of tbe kind contemplated by section 92, Civil 
Prosednre Code, and the sanction of tbe 
Advocate General not having been obtained, 
it was incompetent for the plaintiffs to bring 
the snit without the sanction, and moreover, 
in a District Mnnsif’c Oonrt. I agree 
that tbe language of eeetion P2 most do! 
necessarily be held tj re enact the old law 
as laid down in Nellaiyapca Pilhi v. Than• 
Q'lma Nachtyar (l) and other cases; and 
that tbe preliminaries required by section 
92 of tbe Code mast be complied with. 
There are two answers put forward : one is 
a very carious one and it is this. The civil 
revision petition is agaioet an order, not 
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against a decree, bnt it is to revise 
an order whereby the District Mansif 
refneed to set aside the deiree on the ground 
that it bad Dot been obtained by a genuine 
aonieiit, the defendant having been deoeived 
by hii own Vakil. At aDy rate, the peti¬ 
tioner ask* that hie signature should be can- 
telled. What Mr. Krishnaswamy Aiyangar 
says is this: this has nothing tc do with 
jurisdiction at all, simply to eek the Munsif 
to oancel the signature. I, at onetime, was 
rather intlined to think tbat if there wa9 no 
juriidiilion to try the ease, there was no 
jnriediation to try a point whieh ean only be 
regarded as auxiliary to the oase. It leemed 
to me that if he bad do jurisdiction to try 
the mit, he had also no jurisdiction with 
regard to the petition. But 1 think there is 
another answer and it is one which I am 
prepared to adopt: in the plaint, as I have 
said, there are two pleas and there is a 
distinct claim for moneys and paddy ; and 
with regard to that, the action was settled by 
the defendant agreeing to psy eo muoh money 
and the decree is for that and for none of the 
other reliefs. When the plaintiff consents to 
a decree in whioh one of the reliefs atked 
for is granted, it eeetcs to me the only possible 
inference id tbat the rest of the reliefs ho 
abandons. 


place, the District Munsif was invested with 
jurisdiction and, therefore, there is nothing 
we can toaoh in revision. I may add that in 
the last resort I would be prepared to say 
that this is not a case in whioh even if there 
was a lack cf jurisdiction I ebould exercise 
the powers of this Court which are purely 
discretionary in this matter. It ceem9 to me 
that this is a fraudulent and vexatious defense 
and that the defendant ought not to be 
allowed to pursue his dishonest attitude any 
longer. 

M. C. P. 

V. u. 

Appeal dimitui. 


Tbat brings ns to the question on whieh 
unfortunately I have to differ from my learn* 
ed brother, as to whether it ie open to the 
plaintiffs to olotbe the Court with jurisdiction 
by abandoning all claims except a claim 
for a specified cum of money and paddy 
which would bo a cause cf action 
which the Munsif was dearly oompetent 
to try. The questicn is whether Order 
II, rule 2 permits that course to be takeD. 
I aannot see what there is in Order 
II, rule 2 which should binder any person 
in abandoning any portion of hie claim. 
It Isays 'the plaintiff may relinquish any 
portion of his claim in order to bring the suit 
within the jurisdiction of any Court.” It 
seems to me that when the plaintiff abandons 
all his claims except his claim for money acd 
paddy and states the compromiie os to tha 
to be recorded and consents to judgment, be 
way he takoD to have abandoned all parts of 
his claim which were obnoxioos to the 
provisions of eeotion 92 of the Code. I am 
therefore, preparfd to hold that, by that 
abandonment which I hold to have taken 
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JUDGMENT.—Tois memorandum of 

appeal has been laid before me as Taxing 
Judge in order that the question cf the 
Court-fee payable in respect of the 6ame 
may be finally determined. The euit was 
oLe 'for accounts” within the meaning 
of section 7 (4) (/) of the Court Fees Aet. 
VII cf 1870. It was incnmbeot on 
the plaintiff to state the amount at 

which he valued the relief sought, and 
the amount of the fee payable under the said 
Ait was to be competed on this valuation. 
The plaintiff accordingly valued the relief 
sought by him at a eum of Rs. 8,000 
ar.d paid the necessary Court-fee The 
Court below has passed a preliminary decree 
wbioh oalls upon the defendant to render 
a tru9 aieount of the transactions in suit. 
The defendant by bis memcrandam of 

appeal seeks to have this deoree set aside, 
not because he denies his liability to 

render acoounls, which he ha3 all along 
admitted, but beeause he takes exception 
to the form of the dearce and contends 
that it ought to have contained a speci¬ 
fication of the period over which the liability 
to render aosounts should extend and 
an adjudication upon a question which 
the defendant bad raised as to the period 
of limitation applicable to a portion of the 
plaintiff's claim. The defendant, as appel¬ 
lant in this Court, originally sought to file 
his appeal on a fixed foe of P.s. ID. He 
was undoubtedly liable to pay an ad 
valorem fre, as is sufficiently obvious from 
the wording cf ti e section itself and was 
determined by a learned Judge of this 
Court iD bis deoieicn in Bhola Nclh, In t\e 
mattir of (1). Now, the appellant in this 
Court had originally valued his appeal at 
tie sum of Rs. 8.0C0 as stated in tke 
plaint, but when called upon to pay an 
ad valorem lee, he asked to be permitted 
to amend the valuation. This permission 
was granted and le has amended the 
valuation by stating that the relief eought 
by him in his appeal to tbio Court is 
worth to him no more than R?. ‘200. 
On a formal objection taken by the Stamp 
Reporter to this Court, the matter has 
been ordered to be laid before me for 

(1) 6 ir.d. Cae. 832j 7 A. L, J. &40j 32 A. 
617. 
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adjudication. There is no doubt that the 
Madras High Court in the ease of Dhupati 
Srimvatacharlu v. Ptrindevamir.a (2) has held 
that in a matter cf this sort the valua¬ 
tion pot by the plaintiff on his plaint 
must be accepted ky the appellant in 
any appeal which be may bring against 
the deoree cf the Trial Court. 1 do not 
knew if the learned Judges, who formulated 
this decision, were thinking only of a 
preliminary deoree, cr had in mind the 
possibility of an appeal against a final 
deoree in a suit for accounts. It seems 
6nffioiently obvious that in the latter case 
the valuation put upon tho plaint by 
the plaintiff could net possibly determine 
the oorrect valuation, and, therefore, tke 
proper Court-fee Slamp, for the memo¬ 
randum of appeal. Taking the present cate 
as an instance, it is quite conceivable that 
when the Trial Court came to work out the 
accounts, it might find that the eum due 
to the plaintiff was either very much Iris 
or very much more than hs. 8,000, In 
tke latter case, of ooune, the provisions 
of ecotion 11 of the Court Fees Act, VII 
of 1870, would protect the fiscal interests 
of the State. In either case it is beyond 
qaeation that the defendant, if he desired 
to appeal, would have to value his memo¬ 
randum of appeal at the amount of the 
decreo actually passed against him, what¬ 
ever that amount might be. I mention 
these considerations merely keoauee they 
raise a doubt in my mind as to the cor¬ 
rectness of the view taken by the Madras 
High Court. Tho pomt for determination 
bofere me is, however, the proper valuation 
of an appeal against a preliminary decree. 
Locking at the matter apart from leokni- 
oalitiee, I think it obvious that it would 
be inequitable, and might prodneo serious 
hardship, to apply in all cases of this 
nature the principle insisted open by t e 
learned Judges of the Medraa High Ccu-t. 
Taking the facta of the present case, io 
far as they are disclosed by the pleadings, 
they afford an illustration of my point. 
The plaintiff comes into Court olaimiog a 
settlement of accounts and alleging ® 
at least Rs. 8,000 will be fonnd due to 


( 2 ) 33 Ind. fas. 602; 30 M- L. J- 402 i ' 9 W ' 
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him upon such settlement : naturally he ie 
required to pay a Court-fee upon the sum 
of Rs. 8,000. The defendant does Dot deoy 
that he ie under some liability to render 
acionnts, bnt aontends that on eaeh repdi- 
tion of aciounts, and after a proper ap- 
plication of the Statute of Limitation to 
lertain portione of the plaintifl’s •laim.tbe 
anount found due in favour of the latter 
will prove to be a tr’flirg sum, if any. 
The Court of Brat instance has passed a 
preliminary desree directing the defend¬ 
ant to render accounts. It seems to me 
quite irrelevant to say that the defendant 
is appealing against the whole of that 
decree ; be conld icarcely as a motter of 
form appeal agaiost a part of it. The 
fait remains that he tskee exception 
to the form of the deiree which has been 
paeeed. He has Dowbere abandoned or 
modified in the least his eeeential plea 
on the merite, namely, that the eum 
legally due from him will prove upon a 
proper examination of the question of 
accounts to be something far leie than the 
amount stated in the plaint. There teems 
no principle of equity upon which the 
defendant can mentally be debarred from 
maintaining Lie appeal against this pre¬ 
liminary ' decree unless and until he is 
prepared to pay an ad valorem fee upon the 
entire 6nm stated by tt)6 plaintiff in his 
plaint, 

The were s of the section to be inter¬ 
preted are aB follows:— 

"The amount of fee payable under this 
Aot in suite for accounts shall he com¬ 
puted according to the amount at which 
the relief sought is valued in the plaint 
or memcrandum of appeal,” Those words, 
as they stand, are clearly in favour of 
the appellant's contention and, as I have 
already pointed cot, I cannot see any 
principle cf equity upon which it can be 
suggested that the appellant to this Court is 
not within hie rights when he says that 
the encsese cf the appeal which he desires 
to prefer to this Court will Dot be worth 
to him a larger sum than Be. 200. 
The learned Judges of the Madras High 
Court seem to me to have in effect added 
the words "and the valuation given in 
the plaint shall be aeoepted in the memo¬ 
randum of appeal” to the section and 

tbe m\ question U wbetbar there is any 


warrant in the context for doing this* 

If such warrant is to be found arywbere, 
it is in the words which immediately 
follow those already quoled by me. These 
words are :—‘ In all such suits the 
plaintiff shall state the amount at which 
he values the relief Bought.” It is no 
doubt a little difficult to understand 
why the Legislature should have felt it 
necessary to add this proviso in respect 
of the plaintiff, without in express terms 
laying aoy analogous obligation upon the 
appellant. The answer seems to be that 
this proviso governs the whole of the snits 
falling under olauses (a), (6), (c), (d) and (s), 
as well as under clause (/) of sub-seotion 
4 cf section 7 of the Court Fees Act. In 
some of theee cases no question of the 
passing of a preliminary decree can pos¬ 
sibly arise, and the Legislature was probably 
of opinion (bat, in most instances at any 
ratr, when once the Trial Coort had passed 
a final dtoree, no difficuty would arise as 
to the valuation of the appeal therefrom. 
On the whole, taking the words of the 
eeotion as they stand, I think that the 
appellant is allowed the option of placing 
his own valuation upon the memorandum 
of Bppeal in a case like the present, that 
no intention to the contrary can fairly be 
inferred from the wording of the section 
and that, in a case like the one now before 
me, it is by do means unreasonable that 
a defendant, who has all along been con¬ 
tending that be ie beiog made the victim 
of a wholly extravagant claim should be 
permitted to bring his appeal against the 
preliminary decree before this Court with- 
out being penalised in Court fees by reason 
of the heavy va'nation put upon hie 
claim by the plaintiff. In the case to 

which I have already referred, which was 
decided by a learned Judge of tbia Court, 
it was assumed that the appellant would 
be permitted to put his own valuation 
upon his memorandum of appeal in a 
ease like the present. I have now expressly 
examined the question and I am of opi- 
nion that the point was rightly assumed 
by my learned predecessor • in favour of 
the appellant. This is my deoieion upon 
the question referred to me. 

Pi Order accordingly, 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 20o 8 or 1920. 

November 22, 1921. 

Present :—Mr. Jostiee Oldfield and 
Mr. Justice Krishnan. 
VENKATACHALAPATHl IYER— 
Defendant—Appellant 

t ersus 

CHINA MUNA CHAKRAPANI IYER- 
Plautiff—Respondent. 

trust, construction of—Charitable trusts, creation of 
—Executory trust*, doctrine of, whether applicable . 

A written agreement between two persons stated, 
"Bs. 800 with balance of interest which has been' 
allotted for dxcadeshi charity shall he allotted for 
that charity and a dharma*anam executed," and 
again, "the sum shall not remain with both of us 
but we shall abide by the advice of mediators and 
conduct the charity ” In a suit to enforce the 
agreement as a trust:— 

Held, that no trust was created yet and that thera 
was nothing more than an agreement between the 
parties to allot the money by a proper deed of 
trust to be executed hereafter, [p. 845, col. ].] 

The doctrine of executory trusts is applicable to 
cases of trusts created for valuable consideration, 
and has no application to charitable trust where 
the beneficiaries are purely volunteers, [p. 845, 
col, 2.] 

Though the Trusts Act does not apply to charities 
and no formalities are required by law to create it, 
still where it is intended to create a trust with 
reference to a particular property it is necessary 
that the language used should be clear enough to 
show a definite intention to create a trust by it 
and it should amount to a declaration which is or 
can be construed to bo imperative. Where there 
has been a completed dedication, the fact that the 
details of the trust have not been settled by the 
dedicator will not affect the validity of the dedica. 
tion. [p. 845, col. 1.] 

Second appeal ogaiDBt a desree of tbe 
Dietriot Ccuit, Madura, in Appeal Soit No. 21 
of 1920, presented against a desree of tbe 
Court of the First Additional District Mnnsif, 
Madnra, in Original Suit No. 134 of 1919 
(Original Suit No. 386 of ISIS on tbe file of 
the Comt of the Principal Distriat Mnnsif, 
Madnra). 

FACTS appear from the judgment. 

Mr. K. S. Jayarama Aiyar, for the Appel¬ 
lant.—The dearee of tbe Distriat Court direct- 
ing speaifia performanae by areation of a trust- 
deed is wrong. The eoit was not for speaifia 
performanae but was framed as one to enforae 
a trust. The trust cot having been found 
to have been areated, the suit ehcnld have 
been dismissed. No amendment of the plaint 
tree asked in the earlier stages of tbe eoit. 


To allow the amendment would be to alter 
the nature of tbe snit, The reaital in 
Exhibit A is that a dhirmaiuanam was to 
be executed aod the parties were to take tbe 
advise cf mediators. Tbe trust might or 
might not tome into being. The parties 
might abandon tie proposal by mutual ion. 
eent. There is no trust impressed on tba 
fund. There muat be a definite declaration 
acnetitntiDg the dediiation wbiah is absent in 
tbe present ease. Manohar Gareth Ttmbehar 
v. Lakhmiram Govindram (l), Bkvggobuity 
Ptosor.ro ten v. Gcoroo Troionr.o Sen (2), 
TFurrzY.er v. Bcgert (3), Richardt v. Delbridge 
(4). The whole of the Rs, 3C0, belonged to 
defendant and there was no eonsideration for 
the agreement. 

Mr. K. V. Setha Aiyangir, for the Respond¬ 
ent.—There is a definite allotment to charity 
in Exhibit A and a trust has been areated. 
Being a aharitable trust no definite form of 
language is necessary to create it. 

In ary event there is an agreement to 
create a trust and t bo doctrine cf executory 
trusts applies. The details may be wanting 
but tfcere is a dedication. Tbe OoDrt aculd 
supply tbe defeat and settle tbo details 
itrelf As there is an erforeeable aoDtraat in 
Exhibit A, the Court bad power to direst 
speaifia perfermsnae. 

JUDGMENT. 

Olifiild, J.—I agree with tbe judgment 
wbiah my learned brother is about to deliver 
ard hr vo rolling to edd. 

Kkuensn, J.—The first question we have 
to decide in this second appeal is whether a 
(rust has been created by the parties with 
reference to tbe Rs 3C0 and interest dealt 
with in Exhibit A. Tbe lower Courts have 
held that co trust was created but the 
respondent’s Vakil has tried to support tba 
dearee of tbe lower Appellate Court by argu¬ 
ing that, in reality a trust was created. 

The question has to bo decided entirely on 
tbe wording of Exhibit A, the agreement 
between the parties, for there is eo other 
evidence bearing on it. That dcauroent eays 
in one portion of it ' Rs. SCO with balance of 
interest wbiah has been allotted for duodett 


1) 12 B. 247: 12 Ind Jar. 387: 6 Ind. Dec. (s. b.) 

2) 25 C. ll?i 13 Ind. Dec. (n. a.) 76. 

3) (1873) 16 Eq. 340 at p. 34P; 42 L. J. Ch. 681, 

L. T. 863; 21 W. B. 766. , 

1 ) (1874) 18 Eq. 11 at p. 1 ? ; 43 L J, Ch, 

B. 684. 
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•barity oat of the balance still dae, shall be 
allotted for that oharity and a dharmasasanam 
be executed,” and again in another part the 
BQ m of Rs. 300 with balance of interest 
relating to tbe said charity shall not remain 
with both of ns bat we shall abide by the 
advise of mediators and coDduot tbo charily.' 
It seems to me that the lower Courts are 
right in bolding thatth3 parties contemplated 
taking the advise of mediators in settling the 
details of tbo trust they desired to create and 
embodying those terms in a dharmasasanam 
or formal deed of trust before tbe trust was 
to be taken as created. Tbe language of 
Exhibit A iD saying ' shall bo allotted and a 
dharmasasanam be executed” ceem9 clearly 
to point to a tract to be created in the future 
by a proper deed. No dcubt Exhibit A ures 
tbe expreteion "which has been allotted 
with reference to the Rs. 3C0 but that most 
be read with what follows, and 1 think it only 
means "which we have agreed to allot. ’ In 
my opinion, Exhibit A only evidences an 
agreement between the plaintiff and the 
defendant to so allot the money by a proper 
deed of trust to be executed thereafter, and 
as no eucb deed bae yet been cxeonted, the 
matter has not passed beyond tbe stage of 
agreement into the 6tage of a completed trust 
or dedication to charity. If the money had 
already been dedicated to oharity, it would 
not be open to the parties to revoke that 
dedication or resile fiom the arrangement. 
But I think in tbe present case there are no 
words in Exhibit A toshowtbat that poeition 
haa been reached, for 1 consider that coder 
it, it will still be open to tbe plaintiff and the 
defendant jointly to abandon their agreement 
if they bo desire and to take the money 
themselves. Plaintiff or defendant perhaps 
could not by himself give up tbe arrangement 
against tbe wishes of the other but they 
could, I think, by mutual consent do so. 
There ie no trust impressed on tbe money yet, 
■or have any rights been created in any of 
the intended beneficiaries, the Brahmins, who 
are to ba fed on dwadeti days, to insist on tbe 
trust being carried ont. In faot it ceeme to 
me that the parties have not parted with the 
ownership of the money. They have only 
agreed to do so in the fatnre. 

It ie troe that tbe charity contemplated is 
a form of publie oharity and the Indian 
Trusts Act does not apply to it and conse- 
fluently,.no formalities are required by law 


to create it. See Manohar Ganssh Tamb*'<ar 
v. la-.hmiT-m Qovindram (l) and 
gobutty Prosonno Sen v, Gooroo t'rosonr.o Sen (V). 
Nevertheless to create a trust with reference 
to a particular properly it is necessary that 
language used should be clear enough to 
show a definite inteDticD to create a trust by 
it and it should amount to a declaration 
which i 9 orean be construed to ba imperative. 
See Halsbury's Laws of England, Volume 
XXVill, page 12, paragraph 17. It is further 
necessary that tbe rights of the author of the 
trust in tbe property should have been parted 
with for the benefit of the benefioiary. 
Vice-Chancellor Bacon observes in Warrimr 
v. Rogers (3), that "the one thing neces¬ 
sary to give validity to a declaration of a 
trust—the indispensable thing—I take to 
be, that tbe donor, or grantor, or what¬ 
ever be may be called, ehould have 
abcclutely paited with that interest which 
bad been his up to the time of the de¬ 
claration, should have effectually ohaDgsd 
bis right in that respect and pat tbo property 
out of his power, at least in tha way of 
interest.” This pa6cage is quoted with 
approval by Sir Q. Jesiel, M. R,, in the case 
of Richards v. DelbriJge |4). Applying the 
above tests to the present ease, I think it is 
clear no trust has been created. 

It is further argued for the respondent 
that even though an exeouted or completed 
trnst may not exist in tbs case, there is 
nevertheless an executory trnst here, because 
there is a contract to create a trust which is 
specifically enforceable between tbe partiec. 
Defendant urges in answer that there was 
really no consideration for the agreement 
embodied in Exhibit A, as the whole of tbe 
money dealt with in it really belonged to him. 
It is not necessary to decide this point, for 
even assuming that there is a valid and en¬ 
forceable contract between the parties, the 
doctrine of executory trusts does not apply. 
In cases of contract, that doctrine is appli¬ 
cable only in cases like marriage settlements 
where there ie a contract based on valuable 
consideration for the creation of a trnst of 
which speeific performance can be ordered at 
the instance of the beneficiary. See Under¬ 
hill on Trusts, page 14. No authority has 
been cited to show that it applies to cases of 
charitable trusts where the beneficiaries are 
purely volunteers as in the present case. 

It was also argued that once there is t 
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dedieaticD to a oharity, the fact that the 
details of the trust are Dot settled by the 
dedioalor will not affott the validity of the 
dedioatioD. In sash oases the defeot will be 
•ared by the Coart in pome oas.es and by the 
Crown in others. See Tudor on Charities and 
Mortmain, 4th Edition, Chapter VII. Bat 
the fundamental thing required to support 
the oontention is a oompleted dedication: 
a mere intention to dedioate in future 
is iesuffi-ient ns it has no legal eff°ot. 

In the present oare, as I hold that there 
was no gift or dedioation to oharity, the 
argument besomes irrelevant. 

From the above dissuasion it follows 
that the plaintiff was not entitled to any 
deolaration regarding any trust, for no trust 
exists. It ia then argued that Exhibit A evi¬ 
dences a specially enforseable oontraot bet- 
ween plaintiff and defendant, and that in this 
suit iteelf, specific performance should be 
directed by the execution o' a formal trust- 
deed after the details for the oonduot of 
the oharity are settled by a punchayal as 
contemplated by Exhibit A, or failing, that 
by the Court itself. This is what the 
lower Appellate Court has ordered, but 
I think that course is not justifiable. 
There is no prayer in the plaint for any 
suoh relief and without an amendment of 
the plaint and a re trial of the suit, such 
relief oannot be given without prejudic¬ 
ing the defendant. To grant such an 
amendment will entirely alter the nature 
of the suit. In these oircumstacc68 I con¬ 
sider that it is not proper to allow an 
amendment of the plaint at this late stage 
of the case. The Diet riot Mansif dismissed 
the plaintiff’s suit cn tho very ground 
that his remedy wae to 6ue for speoifio 
performaco3 and yet plaintiff made no 
application for amendment till now. The 
plaintiff, I think, should be left to enforce 
his remedy, if any, in a separate suit if 
so advised. 

In the absenoe of a trust the plaintiff’s 
suit based solely on the existence of one 
must fail. I would, therefore, allow the 
second appeal and reverse tho decree of 
the District Judge and rostore that of the 
Mansif with costs here and in the lower 
Appellate Ooart. 

m. c. P. 

N, H, 
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CALCUTTA HIGH COURT. 

Appeal kkom Original Decree 
No. 77 ok 1920. 

April 12, 1921. 

Present:—Jaetioe Sir Aeutosh Mookerjse, Kt m 
and Mr. Justice Bucklaod 
BARODA PROSAD DEY, 
Chairman, SERAMPORE MUNICIPALITY 
-—Claimant—Appellant 
terms 

The SECRETARY ok STATE 
KOft INDIA in COUNCIL- 

RESPONDENT. 

Lind Acquisition Act (I <>J 1894,), s. 23, ch. (3), (4) 
—Assess men ( of compensation—Special usefulness of 
land to be taken into consideration -Principle of 
reinstatement. 

Per Mookerjec , J.-*The assessment of tho value 
of a land compulsorily acquired, regardless of tho 
user for which it is specially fitted, cannot lead 
to au adequate award of compensation for the loss 
8ostained by the owner. Tho special adaptability 
of the land acquired cannot accordingly bo 
altogether ignored in the determination of its market- 
value. [p 847, col. 2.] 

Where land is compulsorily acquired, the fact that 
it has peculiar natural advantages for a particular 
purpose is an element foi consideration in tho 
assessment of compensation, apart from any special 
value created or enhanced by the scheme of the 
acquisition, [p. 847, col 2.J 

Where a sum awarded to an owner of land com- 
pulsorily acquired under the Land Acquisition Act 
is not sufficient to re-place the premises or land 
taken, by premises or land which would bo to him 
of the same value, the compensation awarded i9 
inadequate in view of the principle of re-instatemont. 
[p 818, col. 2.] 

Per Buckland, J.—Where laud is used for a special 
purpose in conjunction with other lands of its owner 
which are injuriously affected by its acquisition, 
and where it is established that the owner will 
bo compelled by law to provide himself with 
other land capable of being adapted in such a way 
as to restore to his land injuriously affected its former 
usefulness, one measure of the damage sustained by 
tho acquisition injuriously affecting the othor prop¬ 
erty is th« difference between tho sum awarded 
for the land acquired and the cost to the owner of 
providing himself with other land to be used in a 
manner similar to that in which the land acquired 
was used plus the cost of adapting it to such use. 

[p. 84U, col. 2; p. 850, col. 1.] 

Appeal against a aeiree of the Sabor* 
dinate Judge, First Court, Hooghly, dated the 
1st of March 1920. 

Bibus Sib Ohanisr Palit and Nanilal Dai, 
for the Appellant. 

Bibus Ram Ohiran Mitra and SuraWt 
Nath Q%ha, for tin R^pjadent. 


Appiai ailoiced, 



Vol. LXVI] 


INDIAN OASES. 


347 


SBBAMPOBE MONIClPALirt V. BECRBTABT OP 8TATI fOS INDIA. 


JUDGMENT. 

MooKefJZE, J-—Thia appeal is dirocted 
against an award made under the Land A«- 
quisition Aet in respeet of a piece of land in the 
town of Serampore aoqnirod by the Govern¬ 
ment for the residence of the Assistant Super¬ 
intendent of Police. The land covers an area 
of 1 attah 2 chattack 40 eqoare feet (that is 
oce-fiftietb of an acre) and at the time of 
acquisition was nsed by the Serampore 
Municipality as a pnblis drain for thedieobarge 
of water from the locality into the river 
Hoogbly. Tb6 Collector made an award for 
Rs. 407-4-8, that is, Rs. 354-2 8 as the value 
of the land and R). 53 2 0 as the statutory 
allowance. In the statement of grounds on 
which the amount of compensation was 
determined, it was stated that "the land had 
been valned at Rs. 300 per cottah, that 
is, at the same rate as the adjoining land, in¬ 
asmuch as the drain was shallow." The 
Chairman of the Municipality objected 
to the award as inadequate and claimed the 
•OBts for the obstruction of two culverts over 
anewdrain which would have to be construct¬ 
ed in place of the drain acquired whioh was an 
important outfall. The Municipality aleo 
objected that ac the drain in qnostion, which 
bad existed eince a long time, was one of the 
main outlets for the discharge of water of an 
important area, and as it would be extremely 
difficult to make satisfactory arrangements 
for drainage of the place if the drain was 
dosed, the acquisition should not have been 
sanctioned npon public grounds of sanitation. 
The Municipality further urged that a proper 
diversion drain for the drainage of the place 
would cost mush more than the amount 
awarded as the market value of the land. 
They also pointed out that the eost of ths 
two big culverts at both ends of the drain 
had not been taken into account in the award, 
though the culverts would besome useless in 
the absence of the drain. The Land Ac¬ 
quisition Judge held that-the amount award¬ 
ed was adequate and dismissed the claim 
with coets. The Municipality has now 
appealed to this Court and has valued the 
appeal at Rs. 500. In my opinion, it is 
manifest that the award made by the 
Collector and confirmed by the Judge ia 
inadequate, 

Clause 3 of section 23 of the Land Ac- 
quisition Aet provides that in determining 
hfl ft mount of componsatioa to b9 awarded 


for laud acquired, the Court shall take into 
consideration the damage sustained by the 
person interested by reason of severing such 
land from his other land. The fourth danse 
similarly makes it obligatory npon the Court 
to take into consideration the damage sustain¬ 
ed by the person interested by reason of the 
acquisition injurionsly affecting his other 
property. There can be no room for con¬ 
troversy that the result of the stoppage of 
the public drain (the immediate eubjest- 
matter of the acquisition) would be, not only 
to render valueless the two culverts at its 
own ends, but also to stop the drainage of the 
adjoining land (for which the Municipality 
was under statutory obligation to make suit¬ 
able provision) and thereby to depreciate its 
value. Consequently the assessment of the 
value of the laud, ragardlees of the user for 
whioh it is specially fitted, cannot lead to 
an adequate award of compensation for 
the loss sustained by the owner. The special 
adaptability of the land acquired cannot 
accordingly be altogether ignored in the 
determination of its market-valae. Thas, 
where land was acquired whioh had been 
bought by the owner for the purpose of build¬ 
ing a sobool, and there was no other snitable 
land available in the neighbourhood, 
it was held that this must be taken into 
consideration, even though no steps had been 
taken towards oarrying out the projest; 
Bailey v. Isle of Thanet Light Railways 
Oo, U). The same result was reached on 
the basis of a special clause in a Private 
Act of Parliament empowering a Railway 
Company to acquire land in School Board 
for London v. South-Eastern Bailway Oo, 
(2). It has aleo been held that where 
land is compulsorily acquired, the fact 
that it has peculiar natural advantages 
for a particular purpose is an element for' 
consideration in the assessment of compen¬ 
sation, apart from any speoial value created 
or enhanced by the scheme of the acquisition ; 
dough and Aspatria 8illolh and District Joint 
Water Board, In re (3J. Rsference may in 
this connection be made to the jndgmente of 
Grove and Stephen, J J. in OccaJmVp (Gounfwi) 


713**4'w"J '&*■ “ L ' ^ B ' 82 L - *•' 

(2> (18S7J 8T.L.E.710. 

(3) (1901) I K. B; 417; 73 L. J. K. B. 223; 90 L T 
43; 50 lY. E. 5;-‘j S3 P. 209, a0 T. L, E. 179, 
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v. Corporation of Manchester (4) where theowDer 
of land adjoining a lake was held entitled 
to compensation on the basis of its speaial 
adaptability for the purpose of a reservoir; 
eee also the judgments of Bramwell, Bre'.t and 
Cotton, L. JJ. Riddell v. New Cattle and Gate- 
thead Waterworks Oo, (51 and oontrast the 
deoision in Bolt v. Gas Light Coke Oo. (6) 
with that in Wernicke v. Secretary of State (7). 

That the oompeneation awarded is inade¬ 
quate also beoomes obvious if we invoke 
the aid of an important prinaiple whiah 
has been felioitously, though perhaps not 
aasurately, oalled the principle of reinstate¬ 
ment. There are oases where the inoome 
derived or probably to be derived from 
land does not eonstitute a fair basis in 
assessing the value to the owner ; in suoh 
oases, the prinoiple of reinstatement is 
applied. This prinoiph is that the owner 
03nnot be placed in as favourable a position 
as ho was in before the exeroise of oom- 
puleory powers, unless suoh a sum is as¬ 
sessed as will enable him to replace tbe 
premises cr lands takeD, by premises or 
lands which would be to him cf tbe same 
value. It is not possible to give an ex¬ 
haustive catalogue of all cases to whioh 
the principle of reinstatement has bsen or 
oan be made applicable. But the principle 
may be oalled in aid when tbe land is 
used for some particular purpose, generally 
not of a commercial nature, such as Chur¬ 
ches, Schools, Hospitals, public parks, 
houses of an exceptional cbaraoter and 
premises in which the business can only 
bo carried on under epsoia 1 conditions or 
by means of speaial licenses. Reference 
may be made, for illustration of the prin¬ 
ciple, to the decision of the House of 
Lords in Metropolitan Rg. Co., v. Vurrow (b); 
see also the opinion of Lord Shand in Cor¬ 
poration of Edinburgh v. North British Rg. Co. 
(9) where the applicability of the doctrine 
was restricted to cases in which land for 
reinstatement is available or can be ob- 

(4) (1883) 2 Hudion on Oomp. 1546; Browne A 
Allan on Comp. 859. 

(6) (1879) Browne A Allan on Comp. 672 at p. 678; 

90 L. T. 44n. 

(6) (1872) 7 Q. B. 728; 41 L. J. Q. B. 351* 27 L. T. 

442. 

(7) 2 Ind. Gas. 562; 13 C. W. N. 1046 at p. 1060. 

(8) (1884) 2 Hudson cn Oomp. 1621. 

19) (1892) 2 Hudson on Comp. 1630; Browne A 
Allan on Comp. 656 # 


tamed cn reasonable terms and consequently 
the attempt to extend the prinoiple to the 
case of acquisition of a portion of a public 
graden proved unsucsGsaful. 

. There is thao no escape from the eon. 
olasion that the compensation awarded in 
the present case is inadequate, whether we 
considor the value of the land from the 
point of view of its special adaptability as a 
public drain, or whether we take into aicouut 
the damage 6U9taioed by reason of severance 
or injurious affection, or whether we treat the 
matter as governed by the principle 
of reinstatement. There can farther bo 
ro doubt, from the materials on the record, 
that the 6um of R 3 . 500 olaimsd as 
additional compensation constituted a vary 
modest demand. We must express oar 
regret, equally with our eurpriie, that a 
jast olaim of this description sboold have 
been strenuously opposed on behalf of tho 
Secretary of State and that the time of 
public officers of all grades should haya 
been wasted because of an endeavoar to 
resist a olaim whioh was really unanswer¬ 
able. 

The result is that this appeal is allowed 
and tbe compensation payable to the Claim¬ 
ant is increased by R§. 500. The appel¬ 
lant will be entitled to costs both here 
and in the Oonrt below. Wo assess tbe 
hearing fee in this Court at five gold rr.oAun,, 

Bucxland, J.—I agree that this appeal 
should be allowed and tho compensation 
increased by the sum olaimed. The in* 
tention of clause 23 of the Land Acqui* 
eition Act, taken as a whole, is to provide 
a complete indemnity to a person whose 
land is compulsorily acquired, . The sub*, 
clauses give effeot to this principle by 
enumerating the heads under which com* 
pensation may be awarded. This case 
presents features which tend to obscure 
the application of the section. The actual 
land acquired itself is of very little value^ 
In fact to any person other than tbe 
appellant Municipality or to the owners 
of the adjoining plots of land it would be 
useless and of no value at, all. To the 
present owner,s, e. the Government, and 
to the appellant Municipality it has a value 
in excess of its value as a mere piece of 
land ; to the former by reason of the use 
to which it will be put in conjunct 
tion with the adjoining plots, r 
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wears informed have also been acquired, and 
to the latter by reason of tbs use to wbiob 
it has been pnt in connection with its drainage 
scheme, Any enhanced value, which it may 
have by reason of tbs use to which it will be 
pat after acquisition most, of coarse, be ignored. 
Bat it follows from the statement of its 
value to the appellant Mnnicipality, that 
if the appellant Municipality is deprived of 
the land by compulsory acquisition, it loses 
something over and above the actual value of 
the laud aiquired, It is the duty of the 
Court to enquire what it is that the appellant 
Municipality so lose?, whether such lose is of 
the nature of any one or more of the items 
of damage reqaired by tte sub clauses of 
sestion 23 of the Act to te considered, whether 
it is capable of assessment in terms of monetary 
compensation, and if eo, at what sum compsnsa* 
tion should bs assessed. 

The appellant Municipality uses the drain 
on this land to conduct and discharge water 
flopring into it from other drains, the whole 
forming part of it9 drainage coherne. Of 
such bane6c as it obtains from this use of the 
land it will be deprived, It will bava to make 
other arrangements to collect and discharge 
the water from the drains with which this 
drain has been connected which otherwise 
would cease to serve as drains. It is 
manifestly impossible for the appellant 
Municipality to adopt the contention, which, 
were it# undertaking of a private and com¬ 
mercial nature, might possibly be open to it, 
though with what measure of enccass is 
problematical and dependent upon considera¬ 
tions foreign to this oase, that, deprived 
of this outlet its entire enterprise is rendered 
assises and that, therefore, it requires to be 
compensated accordingly. But the fact that, 
owing to its being a Manisipality with duties 
required of it by Statute and not a trading 
sonceru, the appellant cannot adopt any ench 
attitude does not deny the application of 
Jus principles contained in eub-olansea 3 and 
4 of section 23 of the Act. Whether or not 
a c aim can be justified according to these 
principles must be decided upon a ionsidera- 

I0n .°* the Position at the time when the 
acquisition takes place, that is, when the 
claimant is deprived of his land, An inetanse 
woere compensation was allowed for damage 

Iff?.!? ti • werin » op otherwise injuriously 
, w ^ er0 neither the land acquired nor 
me laud mjurionslp affetted were-a course of 
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profit to the elaimant is to be found in Bolt v. 
Qas Light Sf Ooki Co. (6) whi.h was a ease of 
a rifis range. Owing to the defendant Company 
aaqoiring the land bshind the battp, the range 
beaame unsafe and had to be .losed. The 
plaintiffs were held to be entitled to oompenBa- 
tion. The following passage from the judg¬ 
ment of Bla.kburo, J , lays down the prin.iple 
in vary .learlanguage: —“I ianDot see,however, 
when the two are copied together for a 
•ommon purpose, and the possession of both is 
essential for that purpose, why any person who 
has lost the benefit of the part taken away 
sboold not be oompenaatedjand, as I have said, 
the words of ths Alt are quite wide enough to 
•over it, the damage not exaitly arising from 
6 everan«e, but even if not, at all events so 
mush e;uidem generii as to some within the 
general words whi.h follow." It is quite 
immaterial that in the Indian Aol the eovering 
words are to be found in two sab seotion9. 
In my jndgment the appellant Munieipality 
is entitled to .ompensation under elauses 3 
and 4 of sestion 23. The quantum of damages 
is another matter. As I have indieated 
already, what a alaimant may or .an or will 
by Statute or otherwise be aompelled to do to 
remedy his position and to restore to himself 
the benefits of wbioh he has been deprived 
other than the benefit of ownership of the 
land itself ia not a matter to be considered 
in determining the application of seotion 23, 
but may be, and in this ease is material to ba 
•onsidered in determining whether the 
damage is sapable of assessment and at what 
amount it should be assessed. In .ases where 
the slaimant does not trade, one obvious 
method of assessing damages is not open to 
the Court, But in a ease aush as this, where 
land is used for a epe.ial purpose in •onjuno. 
tion with other lands of its owner whi.h are 
injuriously affeoted by its asquisition, and 
where it la established that the owner will 
be sompelled by law to provide himself 
with other land oapable of being adapted 
in suoh a way as to restore to his 
land injuriously affealed its former 
usefulness, one measure of the damage 
sustained by the a.quieition injurionely 
attesting the other property i. the differense 
between the eum awarded for the land 
a.quirad and the .ost to the owner of 
providing himself with other land to be 
nsed in a manner eimilar to that in whi.h the 
land a.quired was need, P J«, tfa, l08t 
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adapting it to each U3e. Applying this to 
the present circumstances, the appellant 
Municipality is unquestionably entitled 
to receive the extremely moderate sum 
•laimed. 

I entirely sonour in what my learned 
brother, Mr. Justice Mookerjee, has raid with 
regard to the propriety of contesting this 
•lairo. It does not appear that this was done 
on assount of any principle involved, nor is 
it the ia6e of an exaggerated claim by a 
grasping landowner. From first to lasfc the 
total time of the cffiaers of Government, both 
execntiva and judiaial, whiob has been occc- 
pied in dealing with it most have been out cf 
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A charge to which a buyer i* entitled unde* 1 
section 55 (6) 1 b' of the Transfer of Property Ac* 
can be secured by him under a decree declaring that 
he is so entitled. It does not come into existence at 
the time of the agreement to sell or acceptance of 
the price, [p. S51, col, 1.] 

A judgment-debtor by contracting to sell a 
property which is in the hands of the Collector does 
not charge the property in a manner forbidden by 
paragraph 11 of the Third Schedule of the Civil Pro¬ 
cedure Code. [d. 851, col 2.] 

Section 52 of the Transfer of Property Act applies 
equally to voluntary and involuntary transfers, [p. 
S>1, col. 2 ] 

Jogeshicar v. Moti t Ind Cas 63*, followed. 

The Court to which the concluding portion of 


section 54 of the Transfer of Property Act 
refers is the Court in which the suit or pro- 
,1 . # ceeding mentioned earlier in the section is being 

all proportion to the amount at stake whiob, actively pursued and that Court only when it is 
if oonoeded in the first instance, would have engaged in that suit or proceeding, [p. 851, col. 2.j 
made but a comparatively trifling addi- ,n a suit for the 8pecific P erformanco of fi 
tion to the capital outlay on the residence 
required for the Assistant Superintendent of 
Police. 

A. P. <t. b. n. Appeal allowed. 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Slcond C*vil Appear No. 35 or 1921. 

January 5; 1922. 

Present Mr. Hallifax, A. J. C. 

AMOLAKSAO — Defendant No. 1 — 
Appellant 
terms 

MAH1PATRAO and others—Plaintiffs 

—Defendants Nos. 2-?—Responlentc. 

Civil Procedure Code (Act V of 1909J, 8. 11, Eip . /F, 
Sch. Ill, para. 11 —Adjournment granted by First Court 
—Pcncers of Second Appellate Court to interfere — Attach¬ 
ment bejore judgment—Dismissal of first execution 
application—Transfer of Property Act (IV of \88V) t s. 
65 l6» (b)—“ Charge ,” when created—8. 62, appli¬ 
cability to involuntary sales —“Court " meaning ot 
— Judgment-debt or agreeing to sell property—Charge 
forbidden by para. 11, whether created. 

The granting of an adjournment on an application 
of a defendant for the purpose of enabling him to go 
into the witness-box and of procuring the evidence of 
other witnesses is a matter in the discretion of the 


specific performance 
contract it is open to the defendant to plead that 
the agreement is void on certain grounds, and if he 
fails to take up that plea, ho or any other person 
claiming nnder him and litigating under the same 
title is debarred by Explanation IV of section 11 of 
the Civil Procedure Code from taking up that plea, 
[p. 852 col. J.] 

Appeal against tho decree of the District 
Judge, Nagpur, dated the 25th of October 
1920, in Ciyil Appeal No. 72 of 1S20. 

Dr. H. S. Gour and Mes-rs. IF. #. 
Puronik and V. V. Ghitale , for the Appellant*. 

Messrs. Q . L . Subhedar and S. P. Vaidyai 
for the Respondents. 

JUDGMENT.—As the learned District 
Judge has remarked in his judgment, there ia 
do substance in the appellant’s contention 
that be ought to have been given Another ad¬ 
journment in the First Court for the purposes 
of goirg into the witness-box himself and of 
procuring the attendance of ether witnesses. 
Having examined the order sheet, I 
distinctly of opinion that the learned Sob- 
ordinate Jndge would have been wrong if he 
had granted this concession, but in aDy 
this is a matter in the discretion of .the 
First Court, not in that of an Appellate Lour* 
and still less- in that of a Court of second 
appeal. In this Court the learned Ooomel 
for tbe appellant ha. taken fresh ground 
and urges that the eale to the pU.nktff w. 
oid againet hie .laim under station 64 of tbe 


First Court, and not in that of an Appellate Court still _ __ 

less in that of a Court of a Second Appeal, [p. 860, Qjy7|"pj 0 7edure Cede. This is based on an 

An attachment before judgment does not enuro incomplete examination of ^ | ^ ; n 

bejond tho dismissal of the first application of 
execution made after the passing of the decree, fp. 

861 , col. I.] 

(Janpati v. Mukunda t ?3 Ind. Cas, 712; 17 N. L. R* 

J2 1 , followed. 


inccmpieie — , . • 

mistaken notion that the firstatta.bment.n 
1912 by Birbal, in exo.ut.on of who" 
deoree tbe property was eventually sold, 

snbeisted till tbe eale in 1916. 
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2. The aataal faati are tbea;. Birbal 
first attached the property before judgment 
on the 27th of Augost 1912. After obtain¬ 
ing a dearee he presented an applisation 
for execution whioh was dismissed in 
defaolt of appearanae on the' 6th of July 
1914. The agreement to sell the prop¬ 
erty to the plaiotiff was made on the 
5th of September 1913, that is to say, 
before the dismissal of tb6 applisation 
for executioni and while the attaahmoot was 
still subsisting. Later, Birbal presented 
a eeaond appiiaation for the oxeootion of the 
dearee whioh resulted eventually in the 
sale of the property to the plaintiff on the 
12th of April 1916. la the face of my 
own reaently published judgment in Qinpati 
v. iiukundi (1) it cannot be urged that 
Birbal d first attachment cuored beyond the 
dismissal of his first appiiaation for exeiution 

10 1914. The transfer was, therefore, not 
i^ade during the continuance of' the attaah- 
ment nnder whiah Birbal’e ehim was 
enforaed by the sale in 1916, and section 
64 has not appiiaation to the ease. 

3. The learned Counsel then fell baak on 
the position that, at the time of the eon- 
trait for sale, the property was in the hands 
of the Collector, though not nndsr Birbal'e 
dearee, and that, by that contrast to sell, the 
judgment-debtor aharged the property in a 
fanner forbidden by piragrah 11 of the 
■Third Sohedule of the Civil Proaedara Code. 
The learned Dialriet Jndge has held that 
the judgment-debtar did not obarge the 
property by agreeing to sell it or acaeptit/g 
the purahase.money bat that the aharge 
arose by operation of the law out of that 
transaction and,therefore, the paragraph sited 
does not apply to the aase. I would go 
farther and say that the aharge did not 

25 - 9r ' 9a oat of that aontraet. 

8 a«tion 55 (6) (6) of the Transfer of Prop- 

S* ?u 73 L that> in J h ° ™eumstan.es 

this Base, the buyer is entitled to a aharge ” 
h ,® *“ on, f » et charge to whiah he 

11 !o ‘Si 4 ° d f ef 9 < ! e,ra0 d o>>aring that he 
The S 0 V° r Whiah he never ask. 
aWu " ?°1* DOt flome int0 ««tenoe 
of then* -1118 °i agr00m0Q t °r aiaeptanae 

" 111 « desalt is , M pl st . 

•°t Mu Bale,. E.en th 80 he does not 

(l) M hi c„, 71a, i7 Ki t a , 3|i 


CASKS, 



gat it till a dearee deolares that he has 
it. It ie till then an inchoate right, similar to 
the inahoate right to foreclosure or sale whiah 
a mortgagee is " entitled to ” get bnt does 
not hold, between the maturity of the 
mortgage-debt and the decree io the 
mortgage-suit. The aaieplanae of the money 
by the judgment-debtor seems t,o me similar 
to the refusal of an absolute oaiupanay tenant 
to pay any rent while his bolding is in the 
hands of a Collector. After obtaining a 
dearoe for the rent the landlord wonld 
have a aharge on the property bat it 
aonld hardly bo said that the tenant had 
•harged his property in the manner he is 
mado iooompetent to do by paragraph 11 of 
the Third Schedule of the Civil Proaedara 
Code. 

4. The loner Appellate Oonrt has also 
held that the sale to the appellant is vitiated 
by the doctrine of lit pendtnt. His learned 
Counsel contends that that doctrine cannot 
apply to an involuntary sale by a Civil 
Court, aod farther that the sale tn him 
was nnder the authority of tho attaching 
Court. That seitioa 52 of the Transfer of 
Property Act appliea equally to voluntary 
and involuntary transfers was the unanimous 
opinion of a Fall Benah of this Court in 
Jogeihwar v. Moti (2) (Saiopi Appeal No. 
216 of 1919) and I sse no reason t) differ 
from that opinion. UhobUy, A. J. 0 , was 
of opinion that a transfer by foreclosure 
nnder a mortgage did not taka place at the 
time of forealoinre bat at th9 time of the 
mortgage, but he agreed with the rest of 
the Bonah in thinking that seition 5J did 
apply to a transfer made daring a snit, 
even if that transfer was made by a Court io 
exeiution of a deiree. The suggestion in the 
Utter part of the plea just mentioned that the 
Court to which the looiluding words of 
section 52 refer is any Court hardly raquirai 
refutation. It can only be the partioaUr 
Court in whiah the suit or proceeding, men¬ 
tioned earlier in the seition ie being actively 
prosecuted, and that Court only when it is 
engaged in that suit or proceeding, 

5- The dearee of the lower AppslUte 
Court aan also be supported on another 
ground whioh was rejected by that Court, the 
principle of rei juiicata. When the plaintiff 
sued the judgment-dsbtor for specific par. 


(3; 88 lad. Cae 031, 
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fcnr&rte of tlo ecntraot to eel), it was open 
to the latter to plead that the agreement w«e 
void teeauee the property was under 
attachment or in the hands of the Collector 
at the time. Explanation IV of seotion 11 of 
the Civil Prcaednre Code xill bar him from 
taking that plea in this enb'eqnent soit, and 
it will equally bar the appellant who olaima 
nnder him and is litigating under the eame 
title, a* was held in Bnr'-ur Fan Kitken 
Bingh v. Lnl.i Earn (3) and Eanchan Mar.dar v. 
Eamala Piotad { 4). All the appellant bought 
at the auaticn-»ale was the judgment- 
debtor’s title, and from his original title had 
already been deduated at that time the right 
conferred on the plaintiff ty the decree of 
the diet of Jancary 19.6. 

6 . I do rot octsider it ceeeteary or 
possible to ciion.e any question of estoppel. 
In the nppellan'-’ci written statement in the 
Fir6t Court, whiah e xlends to three pages of 
type-written matter, I oan find only ore 
mention of estoppel. At the 6ud of paragraph 
6, whiah really ocneists of three separate 
paragraphs and alone occupies nearly a 
page, these words occur : They are further 
estopped from setting up their prior agree¬ 
ment as against the defendant auction 
purchaser." Tho words have no ooDneotion 
that I can discover with nDytbing else in any 
part of the written statement. There was 
however an issue framed asking "whotber 
plaintiff is estopped from setting up his prior 
agreement as against the defendant and 
■whether he is late in doing eo," and the 
learned Judge simply held that he was not. 
The blessed word estoppel appears again in 
the memorandum of grounds of appeal in the 
lower Appellate Court, but the learned 
District Judge did not dieouss the matter, 
probably because be was as uDable as I am 
to see where cr how any question cf estoppel 
arose. The appeal fails and is dismissed, 
The appellant must pay all the 006 t 8 . 
k J. f. & G. R. D. 

[Ajpecl dimmed. 

(3) 13 C. P. L. R.l. 

(4} 29 lnd. Cas. 734; 21 C. L. J. 441. 


ALLAHABAD HIGH COURT, 

Second Civil Appeal No. 1016 of 1920. 

March 20, 1922. 

Freienl: — Mr. Justice Gokul Pra9ad, 

Thakuroin ANAR KUAR and ahoiheb— 
Defindants—Appellants 
term 

POHAP SINGH AND AHOTB E&— PLllaTIFFJ— 

Respondents. 

Damages, suit Jor-Distraint, illcgal-Cause of 
action. 

The cause of action for a suit for damages for 
illegal distraint arises on tho date of the actual 
loss oi damage or at the latest when the plaintiff 
Comes to know of such loss and not on tho date of the 
release of the property from di-trainc. [p. 853, col. I.] 

Second appeel aeainsfc a decree of the 
District Judge, Mainpuri, dated the 6th 
May 1920. 

The Hon’ble Mr. H. K Aithana , for the 
Appellants. 

Mr. S. N. Mu'terj, for the Respondents. 


JUDGMENT,—This appeal arises out of 
suit for damages for illegal distraint, 
ho First Court came to the conclusion that 
e suit was barred by time and it also 
und that no damage bad been proved. 
* to the second issue, his judgment runs 
us : "There is no convincing evidence as 
gards the loss of property. The Amin 
:d other witnesses of defendants clear y 
,y that the six btgha kachch* lend oan- 
)t produce 25 maunds of gram, as allege 
the plaintiffs. The property distrained iso 
3_ pa! ...... ™V,ftnfr and H mQUDQB vi* 


mnds 2C{ 


-- - j O' 

-v; eeers wheat and 8 maunds 
;r9 of bhu,a (vide plaintiff’s own statement 
P d 24th April 1919 before tbe Tabeildar 
Sbikcbabad). This »» ttill *« fOMinon 
Karimullah with whom it was deposited 
the Sbabna. In my opinion no damsge 

3 been proved,” 

The plaintiffs went up in appeal and tbe 
rued Officiating District Judge has set 
do tbe Assistant Collector’s decision on 
th those issues. He proceede mainly upon 
esumptions and probabilities rather; tb in 
the evidence on wbi.h the Assistant 
Heater decided tbe case. He t^es 
tics in bis judgment of ^e f %n 
ids by tbe plaintiff as detail d by *b 
isistant Collestor. I am informed X 
3 record of the original cue triedby *h 
bsildar was before the First Conr . U- 
it was so, it was tbe duty of the lower 
spoliate Court to refer to that reeord 
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tome to tbe eonelueion after taking into 
•ODflideration tbe statement of the plaintiff 
made on tbe 24th of April 1919. Tbe 
learned District Judge was not jostified in 
ignoring the statement of tbe plaintiff on 
whieh the First Court bad relied and soroing 
to tbe eontlneion independent of 6uoh an 
admission, J, therefore, refer the following 
iaene for Coding to the Court below : — 

(1) What damage, if any, had the plaint¬ 
iffs sustained? 

The Court below is to take into oonsidera- 
tion any admieeion of the plaintiff oontained 
in bis statement of the 24th of April 1919 
referred to by the Assistant Cjllestor aloDg 
with the other evidence on the reaord bsfore 
it eomes io any deiision on the question. 

The lower Appellate Court seeme to have 
followed a decision of the Bjard of Revenue 
reported in 2 Legal Remembrancer (R3venne 
Series) page 61 in thinking that the oauie 
of action for a suit for compensation for 
illegal distraint arises on the data of the 
release of the property from distraint This 
view is not, however, tie view taken by the 
two Jadges of this Court in Dumber SinQh 
v. Balwant Xingh (l) where it has been held 
that the cause of action arises on the date 
of the actual Ios9 or damage or at the latest 
when tbe plaintiff comes to know of each 
loss, J, therefore, remit a second issue also 
to the lower Appellate Court for a clear 
finding; — 

(2) When did the plaintiffs come to know 
cf tbe loss of the property for which they 
fined for compensation P 

The lower Appellate Court will submit its 
findings at an early date. No fresh evidence 
on this issue. 

On return of the findings the usual ten 
days will be allowed for filing objections. 

p « Iaue remitted . 

(0 lOInd.Cas. C02j 8 A. L. J.G03. 
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PRIVY COUNCIL. 

Appeal Piou the Ouoa Judicial Commis¬ 
sion br’b Court. 

December 9, 1921, 

Preterit: — Lord Backmaster, Sir John EJge, 
Mr. Ameer Ali and Sir Lawrence 
Jenkins. 

MOHAMMADSHfiR KHAN- 
Apprllaht 

tersug 

Rva Seth SWAMI DAYAL- 
Respondent. 

Transfer of Property Act (IV of 1882,), ss. 60,0s 
—Anomalous mortgage—Mortgage for term — Redemp¬ 
tion—Right to redeem in certain event excluded by 
contract , effect of—Statute interpretation of. 

An anomalous mortgage enabling a mortgagee 
after a lapse of time, and in the absence of re¬ 
demption, to enter and take the rents in satisfac¬ 
tion of tho interest will In perfectly valid if it 
does not also hinder an existing right to redeem. 
A provision hindering such an existing right is invalid 
and cannot be given effect to [p. 855, col 2.1 

A mortgage for a term provided that, if tho 
debt was not re-paid at the end of tho terra, tho 
mortgagee would be entitlod to enter into possession 
of tho mortgaged property and continue in such pos¬ 
session for anothor period during which tho right 
of tho mortgagor to redeem was excluded. Tho 
dobt not having boon paid at tho end of the term, 
the mortgagee instituted a suit fur possession. 
The mortgagor resisted tho suit in all the Courts 
unsuccessfully and then brought a suit for re¬ 
demption : 

Held, that tho mortgagor had, under section CO of 
the Transfer of Property Act, a statutory right to 
redeom at tho end of the berm, even if tho mort: 
gago was one in which by section ON the rights of 
the parties wero to bo determined by tho contract 
between thorn [p. W55, col. I ] 

Tho provisions of one section of an Act cannot bo 
used to defont those of an other unless it is impos¬ 
sible to effect reconciliation between them, [p 8)6, 
col, 2 .J 

Consolidated appeals by 9peiial leave from 
two decrees of tbe Court of the Judicial Com. 
roissioner, Oadh, reported as 30 Ini. Cas, 
377 and 48 Ind.Caa 32, affirming two deoreea 
cf the Court of the Subordinate Judge, Kheri, 

FACTS,—The only question for determi* 
nation in the appeal was whether the 
appellant’s right to redeem was premature, 
having regard to the terms of the mort. 
gage, dated the 9th June 1£08, The terms 
cf tbe mortgage and the material fasts are 
fully §et out in the judgment. 

The Trial Judge a D d the Judieial Com- 
missioner on appeal held that tbe parties 
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were bound by the term9 of the mort. 
pace and that tbe mortgagor's suit for 
redemption was prematnre. Heme the pre¬ 
sent appeal. 

Mr. Upjohn, K. C., aDd Mr. Dube, fcr the 
Appellant.—The mortgage is a simple mort¬ 
gage and not an anomalous mortgage to 
whish section 98 applies. Under seotion 
60 tbe appellant had the right to redeem 
at the ecd of the term. Sash a statutory 
right eannot be defeated by tbe aontrast be¬ 
tween the parties. Lingim Krishna Bhupoti v 
Manga Sultan (Maharaja rf Vitianagram) (1). 

Mr. De Qruythtr, K. 0. and Mr. Purikh, for 
the Respondent.—Section £8 applies 
and tbe rights of parties are determined by 
tbe aontrast. The right to redeem was 
expressly excluded and the present snit for 
redemption is clearly prematnre. 

Mr, Upjohn, K. 0 ., replied, 

JUDGMENT. 

Sir Lawresce Jinribs. —These are con- 
Bolidated appeals preferred by special leave 
of His Majesty in Ccuooil from two decrees 
dated the 9th Febrnary 1915,* and tbe 19th 
June 1918.t of the Court of tbe Judicial 
Commissioner of Ondb, which affirmed two 
decrees paseed by the Subordinate Judge 
of Kberi on the 7th beptember 1914, and 
tbe 17th April 1916, in Saits No. 234 of 
1913 and No. 93 of 1915. 

The question for determination is whether 
Muhammad Sber KhaD, tbe mortgagor and 
appellant in both appeale, has a present 
right on payment of the mortgage money 
to redeem the mortgaged property. This 
has been decided adversely to him io both 
the lower Courts. 

The mortgage is dated the 9th of June 
1908, and is Exhibit A 30 on tha record. 
The sum of Rs. 82,COG is recited to be due, 
and the mortgagor deolares : Therefore, I , 
. . , do hereby mortgage for 6ve years ” 
the immoveable property there described. 
Then follow the terms. 

Clause 1 provides for tho payment of in¬ 
terest half-yearly at tbe rate of ij annas 
per cent, per month, for compound interest 
io the Gvent of default, and that— 

(1) 1C InJ. Ca«. £72; 1> C. W. N. 4*’; 9 M. L. 
T. 4-4=; 8 A L. J. 494; |A 0 L. J. 684; is Horn. L. 
R. 4471 (1911) 2 M. Vf. N. 429; 21 M. L. J. 1147 

( P- O. 1 - _ _ _- 

* Sre 80 Ind. Cos. 377—[ Pd j 

■f See 48 Iud. Cos. 32—[fd.j 


' This system of payment of interest and 
of compound interest by ■ six monthly in- 
stalmeDts will contmne during the stipe 
lated period as well as after that till 
redemption and payment of the entire 
amount.” 

Clause 2 is in these terms : — 

" After five years at the end of Jeth 
1320 Fasli in the fallow season I shall 
pay at a time and in a lump sum tbs 
entire principal, interest and sompound in¬ 
terest and redeem the mortgage! prop, 
city.” 

Clause 3 provides:— 

' That if interest for four six months be 
Dot paid in full, or if at the stipulated 
period, after five years, I do not get 
tbe mortgaged property redeemed on pay* 
ment of the entire amount of prinsipsl, in¬ 
terest and compound interest, then in both 
cases the mortgagee will hava the option 
either to take poeaession of tbe mortgaged 
property in lieu of tbe principal for a 
period of twelve years commencing from 
the date of entering into possession or to 
let bis interest and sompound interest run 
as usual, in whish tase I shall Dot raise 
tbe objestion to the effact that tbe mort¬ 
gagee did not take possession io order to 
let his interest acsumulate—the mortgagee 
having tbe option to sboose one of the two 
alternatives." 

Clauso 4 deals with mutation of names. 

Clause 5 is in these terms : — 

“The mortgagee will remain in posfes- 
sion for twelve years from the date on which 
he takes possession of the mortgaged pro¬ 
perty and the mortgagor will not have tbe 
right of redemption during the period of 
twelve years.” 

Clause 6 stipulates for the appropriation 
of produce and profits in lieu of interest, 
and that during the period of possession 
neither the mortgagee will have any olaim 
to interest nor the mortgagor to profile, 
aod there will ba no accounting a9 to 
shortage or surplusage of profits at the time 
of redemption. 

Clause 9 provides :— 

“That on the expiry of twelve years at 
the end of Jeth, t'.c, on Puranmnshi in tbe 
f-illow season I shall redeem the mort¬ 
gaged property on paymout of primip»l, in¬ 
terest and oompoani intsrsit,” aal 
specified payments. 
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mortgage. Section 9?, headed "Anomalous 


Pending the payment of the entire de¬ 
mands doe hereunder, the mortgages will ai 
mail rennia in possesaioi an 1 ojcapatm of 
the mortgaged property in asnrdanse with 
the above-mantioaed conditions." 

Interest fell into arrear, and at the stipu¬ 
lated time the mortgage money was net paid. 
Thereupon Sait No. 234 of 1913 was in- 
ititnted by Baja Seth Bwami Dayal, the 
mortgagee, for possession of the mortgaged 
property under the terms of the mort¬ 
gage. He was resisted by the mortgagor, 
who pleaded that he intended to redeem the 
property. 

On the 7th September 1914 the Sab- 
ordinate Jndge deoided in favour of the 
mortgagee, who obtained pissesaion on the 
14th February 1915. An appeal was pre¬ 
ferred by the mortgagor to the Court of 
the Judisial Commissioner of Oadb, bat it 
was dismissed on the 19th Fabraary 1915, 
the Court at the same time declaring that 
the deoree would not affect any right of 
redemption exereised in the manner pro¬ 
vided by law before the delivery of pos¬ 
session. On the i5th Fabraary 1915, the 
mortgagor applied for leave to appeal to 
His Majesty in Ooancil, bat his appliiation 
was dismissed on the 26th April 1915, 
On the 18th Jane 1915, the mortgager 
instituted Sait No. 93 of 1915 for redemp- 
lion. It was dismissed in the First Court 
on the 17th April 1916, and this was 
affirmed on the 19th June 1918, by the 
Appeal Oonrt on the ground that the sait 
was premature. Oathe2lrd August 1918 
the mortgagor applied to the Court of 
the Juditial Commissioner for leave to ap¬ 
peal to His Majenty in Oouniil, but with, 
out susaeas. 

Finally, the mortgagor, on an applies- 
tion here, obtained special leave to appeal 
from the appellate decrees in bath suits on 
the 30th May, 1919, 

, Questions were raised in the Courts 

vrhiah have now disappeared, and all 

v *i, n0 * r ® ma ’ DB to be determined ie 
whether the present alaim to redeem is 
premature. Mortgages of immoveable prop- 
eriy are governed by the provisions son- 
tamed m Chapter IV of the Transfer of 
Property Aat, 1882. In seation 58 four 
Kinds ;of mortgage are described—a simple 

mortgage, a mortgage by sonditional sale, 
^.•ttBQfrmluary mortgage, an* an EJnglUl, 


Mortgages,” aontemplates a mortgage that 
does not fall under aoy of the four dei- 
oriptione aontained in seation 58, and is 
not a combination of a simple and an 
usafrnataary mortgage or of a mortgage 
by sonditional sale and an usafrastuary 
mortgage. In tbe ease of eueh a mortgage, 
the rights and liabilities of the parties era 
to be determined by their contrast as 
evidenied in the mortgage-deed, and, eo 
far *9 sash contract does not extend, by 
loeal usage. 

By section 60 of tbe Aat it is provided 
that at any time after the principal money 
has besoms payable, the mortgagor has a 
right to redeom, and a suit to enforse It 
is called a suit for redemption. 

The sonteat between the parties to this 
litigation turns upon whether the mort* 
gagor's right to redeem ie suspended by 
the provision in the mortgage whiih pur- 
ports to entitle tbe mortgagee to remain 
in possoeeion for twelve years from the 
date on which he took possession. 

In the argument there has been son* 
eiderabls dissnssion as to the sategory to 
whioh this mortgage belongs, and more 
especially as to whether or not it is an 
anomalous mortgage. But their Lordships 
do not thick it necessary to pursue this 
enquiry, for, in the view they take, the 
rights and liabilities of the litigants must 
depend on the terms of the initrumsnt as 
controlled by the Transfer of Property 
Act, for, 6van if it were aa anomalous 
mortgage, its provisions offend against the 
statutory right of redemption conferred by 
section 60, and the provisions of the one 
section sanuot be used to defeat those of 
another, unless it is impossible to effect 
reconciliation between them. An anomalous 
mortgage enabling a mortgagee after a 
lapse of time and in the absence of re. 
demotion to enter and taka the rente in 
satisfaction of the interest wool! be ner. 
fectly valid if it did not also hinder an 
existing right to redeem. But it is this 
that the present mortgage undoubtedly 
purports to effect. It it expressly stated 
ro be for five years, and after that period 
tbe principal money became payable. This 
under section 60 of the Transfer of Prop! 
9 r ty Act, is the event qq ^hiel* the 
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mortgagor bad a right od payment of the 
mortgage-money to redeem. 

The section is nnqnali6ed in its terms 
and contains no saving provision as other 
sections do in favour of aontraots to the 
contrary. Their Lordships, therefore, see no 
sufficient reason for withholding from the 
words of the section their foil forae and 
effeat. In this view the mortgagor's right 
to redeem must be affirmed, and as both 
suits are now before the Board, there will 
be no difficulty in passing one dearee in 
both so framed as to give due effeat to 
this right. 

Though the appellant has euaieeded in 
these appeals, by his procedure and dila¬ 
toriness he must be held responsible for 
this protracted litigation, and the consequent 
wasted expense ; and to mark their disap¬ 
proval of bis conduct, their Lordships will 
not interfere with the orders as to costs 
made by the lower Courts, nor will they 
allow him any aosts of these appeals. 

The decrees of the lower Courts should, 
therefore, be discharged except so far as 
they order payment of aoets by the mort¬ 
gagor, 

There should then (in their L rlbhips 
opinion) be one preliminary decree for re¬ 
demption in both suits in aaoordanao with 
Order XXXIV, rule 7 (f the Code of Civil 
Procedure, 1908. But in tek : ng the 
nooounts, the period during which the 
mortgagee may have been in posctssion urdsr 
the decree in Sait No. 2.34 of 1913 should 
be excluded, for, though the provisions of 
the mortgage entitling the mortgagee to 
possession oannot operate to defeat section 
60 of the Transfer of Projerty Act, effect 
should be given to them so far as thoy 
provide that the mortgagee is to appro¬ 
priate in lieu of interest all the produce 
Mil and Sewai and profits of the mortgaged 
villages after payment of the Government 
revenue. And eo, during this period, as in 
effect provided by the mortgage, neither 
will the mortgagee be accountable for proBls 
nor the mortgagor for interest. 

The dearee should further provide that 
if payment is not made on the 6xed day 
the mortgaged property ehould be sold. 

Their Lordships will humbly advise His 
Majesty that the case ought to be remitted 
to the Court of the Judicial Commissioner 
pf Oudh with directions to pass a decree 
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in accordance with the opinion expressed, 
There will be no order as to the costs of 
these appeals. 

J. P. <fc k. h. Appealallowed, 

Solicitors for the Appellant,—Messrs, 
Barrow, Rogers and Nevtll. 

Solicitors for the Respondent,—Messrs. 
T. L. Wilson Oo, 


ALLAHABAD HIGH COURT. 
Second Civil Appial No. 1003 of 1920, 
March 16, 1922. 

Present :—Mr. Justioe Gokul Prasad. 
BHIKHARI 81NGH and others— 
Defcndantb—Appillaxtb 
versus 

JOKHAN— Plaintiff—Responpint. 

Agra Tenancy Act (ll of 190‘J, ss. 79, I9S— 
Jurisdiction, quettion of, not raised in First Court— 
High Court, whether point can be raised in-Appeal, 
second-Point of law, new, when can be allowed to 
be raised—Wrongful dispossession ot tenant—No suit 
within six months, effect of. 

Whore a point as to jurisdiction that the suit 
is not cognizable by the Civil Court is not raised 
in the First Court, it cannot be allowed to be raised 
in the High Court, by reason of section '96 of the 
Tenancy Act. [p. &5t*, col. 1.] 

A point of law, which does not require any 
questions of fact to be determined but can be 
decided on the record as it stands, can be allowed 
to bo raised in second appeal, fp. 857, col. 9 .j 

The failure of a tenant to apply to recover 
possession of a holding from which he has been 
wrongfully ejected by the landholder within the 
period of six months allowed by tho Tenancy Act 
bars not only bis remedy but extinguishes his right 
also. [p. 857, col. 2 ] 

Second appeal from a decree of the 
District Jodge, Allahabad, dated the 23rd 
April 1920, reversing that of the Additional 

Muncif. , 

Messrs. Balethwori Prasad and Kamuda 

Prasad, for the Appellants. 

Mr. Haribans Sahai, for the Respondent. 

JUDGMENT.—This is a defendants’ 
appeal arising out of a suit for possession. 
The plaintiff is the ooiupansy tenant of 
oertain plots and the defendants are Zemin- 
dars. The plaintiff sued on the allegation 
that there had been a dispute between him 
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ftn d the defendants in respect of other 
tenancy holdings and ultimately deiendan 
jiq 1 obtained a decree for ejectmentof 
tbe plaintiff from those plots, that after 
oh lining possession of those plots the defend- 
Z forcibly and without any nght took 
poiiesaion of some of the plots in dispute 
that the plaintiff filed a complaint id the 
Criminal Court about his dispossession but 
the somplaiDt was ultimately dismissed on 
the 10th of Desember 1918, that after the 
dismissal of this somplaint the defendants 
improperly took possession of the remaining 
nlote in dispute, that the defendants had in 
the sriminal ease relied upon a certain 
mortgage deed whisb was quite wrong, fake, 
ineffectual and invalid, and that the defend, 
ants have no right to possession and have 
dispossessed the plaintiff tbrongh high- 
handedness. The plaintiff went on to say 
that the canse of aotion arose in thei months 
of Knar and Katik (September and October) 
1918, hense tbe present suit for possession 
and meene profits. 

This suit wbiob was instituted on the 15th 
of September U19 was ; on the face of it, 
barred by the provisions of Schedule IV, 
Group 0. No. 30 of the Tenansy Ait. No 
defense of limitation was, however, raisedby 
the defendants who sontended that they had 
taken possession under the terms of a mort- 
gage executed by Hinnman. the father of 
the plaintiff, as interest had not been paid 
and that they did not take wrongful poises- 
■ion bat entered into possession with the 

plaintiff’s consent. , . 

The Trial Court dismissed tbe amt, 
bnt the lower Appellate Court has deireed it. 

The defendants eome here in aesond appeal 
and the point raised by them was that the 
Bait waB not sognisable by the Civil Court. 
I sannot entertain this ground of appeal, 
besause the Question of jurisdiction was Dot 
raised in the First Court (vide eestion 196 of 
the Tenansy Ast). 

The ground of limitation was, however, 
urged with my permission. The prinoiple 
whish has been aseepted in this Court in 
allowing questions of law to be raised for the 
first time in seeond appeal is, that a point of 
law which does not require any questions of 
fait to be determined bnt san be desided on 
the record as it stands eush a question of 
law may be allowed to be raised in seoind 
appeal and not otherwise. [See in this 


connection Eanahai Lai v. 9ura}Kunmr (1)J 
A large number of authorities were cited 
and reference was made to ‘bo Privy Council 
sase of Ragkunath Bat v. Sundar Bat Ehetrx 
(2) on behalf cf the respondent to support 
his contention that 1 could not allow this 
contention to be raised. As to the Privy 
Council case, all that I need say is that 
it has no application jnst as the others have 
none. In the Privy Council case their 
Lordships refused to allow the question 
to be raised for the first time in 
appeal, because it would have made further 
enquiry necessary before the question 
tould be decided. In the present casein 
order to decide the question of limitation 
no further enquiries or findings are required. 
On the cause of aotion, as stated in tbe 
plaint itself, tbe point of limitation has been 
argned and can be decided. It has Dot 
been suggested by the learned Vakil of the 
respondent that any farther fasts have to 
be found before this question san be deter- 
mined. There is no doubt that, having 
regard to the course of rulings in this 
Oonrt commencing from the aa9e of Daftp 
Rai v. Beoki Rat (3) np to the case of 
BalbhaUtr Ohaubty v. Sonaroo Rat 'd), 
it has been uniformly decided that thelailtne 
of a tenant to apply to recover possession of 
a holding from which he ha9 been wrong¬ 
fully ej3ated by the landholder within the 
period of six months allowed by the TeDanoy 
Act bars not only hie remedy bnt extin¬ 
guishes bis rights also. In the present case 
the plaintiff, tbe ocoipaooy tenant, comes to 
Court on the allegation that be has been 
wrongfully dicpossessed by tbe defendants 
(his Zemindars) nnder tbe gnise of an 
invalid mortgage said to have been executed 
by bic (tbe plaintiff's) father. This .was 
certainly not dispossession in aesordanca with 
law, Sneh dispossession was wrongful 
and, as ancb, the plaintiff tenant ought to 
have sued for recovery of possession within six 
months of his dispossession nnder the special 
period of limitation provided by the old Bent 

(l) 21 A. 446; A. W. N. (1839), lfltj 9 Ind. Deo. 
(s. s) 992. 


(1693; 36; 9 Ind. Deo. 

(n. s.) 840. 

. (4) 2Hnd.Oaa. 9t4j 18A. L. J. 896, 
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A#l and the present Tenancy Ait. He 
baying failed to do bo, hie right to possession 
has leased to exist. He is not suing to 
redeem the mortgage exeiated by bis father 
and, therefore, the case of Abhilakh Dhelphora 
V. Liladhar Dhalphora (5), does not apply. 
The mere fait that if the question of juris- 
dietion is not raised in the First Court the 
Appellate Court is to deiide the suit as if it 
had been brought in the right Court does not 
in any way warrant the oornlueion that limita¬ 
tion to be applied to that suit is not the one 
which would baye applied if the suit bad been 
brought in the right Court but that some 
other rule of limitation is to be applied. 
This would appear from the provision that 
if the Appellate Court has not all the mate¬ 
rials before it, it might direst a remand to 
the Court in whiih the suit ought to have 
been brought. 

In my opinion the suit wa9 barred by six 
months rule of limitation and, as suib, should 
have been dismissed, 

. I allow the appeal, set aside the deiree of 
the Court below and restore that of the 
Conit of first instanie with iosts in all Courts, 
inilcdiog in this Court-fees on tbo higher 
siale. 

J. P. 

, . Appeal allowed. 

(6) *15 Ind, Ca8, 649. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1465 of 1920. 
November 15, 1921. 

• Trtnr*t\— Mr, Justiio Kriehnan and 
Mr. Jnetife Odgerp. 

KRISHNAN PATTER and another- 
Defeedante—Appellants 
t ertui 

LAKSHMI alia$ AMMU AMMAL aid 

OTHERS — PliINTIFPS — RlBPONf EWTA. 

Benami purchase, constituents of— Trust i Act (ll of 
8*. 6, 6,7— Minor, whether can create valid trust 
— Constructive trustee—Express trustee—Limitation Act 
(IX of 19C8J, 8. 10, applicability of, to constructive 
ti ustee—Appeal—Plea, new. 

Where a property is purchased with plaintiff's 
money, but the 6ale*deed taken is in the name of the 
defendant in which therein a recital that the pur- 
chafe is on behalf of the plaintiff, it is a case of an 
ordinary benami transaction, and the trust created is 
a constructive and not an express one. [p, 859, col. 2.] 
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To constitute a benami purchase it i. „ . 
sary that there should beany thi™ . Dece| - 

..a, »i.„ it "ilSd “ "S at" 1 

purpose, there is no reason why the deed 
mg the transaction, should not disclose the d . C ' 
of the transaction, [p. *59, col 2;TSS. £. 

profit^!^ 

fact of his doing so would not Satofcfa^ pi 
trustee, [p. 850, col. 2.] preu 

Section 10 of tho l imitation Act refers only to 
express trustees, and would not coyer tho cas/of a 
constructiye trustee, [p. 660, col. 2 .] 

th^ ff* * hich J ig - DOt Set up in the Pleadings by 

ssne nor ■ f WSp ? Ct ° f whioh there » no 
issue nor any reference thereto in the First Court. 

the (So r, h,Ch W0U ' d re< l uire a f re8 h trial 5 
the facts, ought not to be allowed to bo raised 

.^Appellate Court for the first time. [p. 660, 

Seiond appeal against a desree of the 
Diitnot Court, South Malabar, in Appeal 
Suit No. 407 of 1918, preferred agaioit tbe 
de.ree of tbe Court of the Subordinate 
Judge, Palghat, in Original Suit No. 79 of 
191?. 

FACTS appear from the judgment. 

Mr. O, V. Ananthakriihna Aiycr,' for tbi 
Appellants —Tbe lower Appellate Court erred 
in holding that the plaintiff’s suit was not 
barred by time. The tale-deed, Exhibit J, 
dcee not ereate an exprere trust in favour 
of tbe plaintiff, It is only in tbe nature 
of a benami icnveyance. Tbe venders eoold 
not be deemed to have treated any trait 
in favour of tbe plaintiff, nor eie there words 
in the eale deed tending to ehow that 
defendants teaepted aDy trust. They are only 
in tbe position of eoDetruetive trustees. 
Even if trnst was intended, it is invalid as 
one of tbe vendors is a minor. * 

The Dietriat Judge is wrong in applying 
tbe prmaiplea of the law of ageney to save 
limitation. This aspeit of tbe lase was 
not suggested in the lower Court. Even 
if there was an agemy, it terminated loDg 
before suit. 

Meters. T. R. Ftr.cUarama Sa.tri and 0, 

V. Mahadeva Aiyar, for the Respondents.— 
The defendants were aolleating the profits 
of tbe land and paying them over to tbe 
plaintiff. That put them in tbe position 
of trustees with a liability to anouDt. 
Though they were not made express trasteei 
at the exeiution of Exhibit I, they beiame 
euib by having assumed that poaitiou and 
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conducted themselves a* trustees for upwards 
0 { 12 years. In England persons .n eer 
tain defined fidueiary relations were held 
imapable of pleading the limitation bar. 

In Soar v. AMI (l), a Solictor? who held 
trust moneys in his hands was held to be 
80 express trustee. See also BMucauld 
7 , Bouiteai 12), Burdick v. Oarrick (3), 
lyell v. Kennedy (4). 

JUDGMENT.—This second appeal arises 
from a suit brought by the plaintiff to 
reiover sertain lands with mesne profits 
for ‘/5 yeare. No objeeticn was raised by 
the defendants tc tho plaintiff’s claim for 
the lands, and they havo been deareed to 
her and there is no appeal about them. 
Bat a» regards the proSte* defendant! 
denied their liability and pleaded limitation. 
To avoid the plea of limitation plaintiff’s 
tase waB that defendants Nos. 1 and 2 were 
holding the lands and collating the profits 
as her trustees and she relied on section 10 
of the Limitation Aat. 

The Subordinate Judge who tried the 
•see held that no express trust was made 
ont, that defendant were only sonstrustive 
truitses, and that three years' limitation 
was applicable to the claim for profits, 
apparently, under Article 109. He further 
held that, as pleaded by the second defendant, 
the profits for the last 9 years had been 
acsounted for to the plaintiff and dismissed 
her claim in ioto for past profits. The Die- 
tiist Judge reversed that deorep, holding 
that an express trust was made out. and 
that section 10 applied and that, even if 
it did not, the defendants were plaintiff's 
agents in law, and under Artiole t9 the 
plaintiff’s claim was in time as the de¬ 
mand fer acoounts was only made jest 
prior to the suit. He gave a decree as 
sued for, without passing a preliminary 
dome for accounts under Order XX, rule 
16, Civil Procedure Oode, and without 
taking any notice of the plea that the 
profits had been accounted for. Djfendants 
Nee. 1 and 2 have appealed to us. 


(11 (1893 , 2 Q. B. 390, 4 R. 002, 69 L, T. 536, 43 
W. B. 166. 

12) (1897) 1 Ch. D. 193, 66 L. J. Oh. 74, 76 L. T. 
602; 45 W, R. 272. 

' (8W1870) 6 Ch. 233,39 (■ J. Ch. »81,18 VV. R. 39,. 

(4» (1890) 14 A. 0. 437| 6 J L. J. B. 263, 62 L. 
T. 77j 88 W. R. 353. 


The first question for decision is whether 
an express trust is made out or not, aB it 
ie material to deoide it in considering the 
application of section 1G The only facta from 
which we ate asked to find an express trust 
are there. The plaint lands were pur* 
chased with plaintiff’s money and in the 
sale-deed taken by defendants Nos. 1 and 2 in 
their own names there is a recital that 
the purchase wee on behalf of the plaintiff. 
Defendants were receiving the rent of the 
lands subsequently and it is the seoond de¬ 
fendant's case that he gave orodit to the plaint¬ 
iff for them iu the aooounls. From theae facts 
it is difficult to infer the existence of an 
exprts) tract or of anything othar than a 
constructive tract. To create a trust with 
reference tc immoveable property, the In¬ 
dian Trusts Act, 11 of 18S2, which applies 
to this oase, requires a registered instru¬ 
ment signed by the author of the trnsfe 
or the trustee where no question of a 
Will or of fraud arises, and there maefc 
be a dear indication of an intention to areata 
a trust; see sections 5 and 6 of the Act. 
The only registered instrument we hava 
in the case is Exhibit I, the sale-deed. 

It is signed only by the vendors and can¬ 
not, therefore, be nsed to support a case 
of express trust by declaration by defend¬ 
ants Nos. 1 and 2, nor can it be relied on to 
show that the vendors created the trnst, 
as was argned before us, beoauae there is 
nothing to chow that they intended to 
create any tract. The words in Exhibit I 
do not support any sash contention, In 
fast, after reciting that the purchase was 
on behalf of the plaintiff, Exhibit I goes on 
to say that the lands should he enjoyed 
by the plaintiff and her heirs; it aay3 no¬ 
thing about defendants managing the I&nda 
and paying over the profits to the plaintiff, 
It is extrsmely improbable that strangers 
like the vendors nnder Exhibit I would 
intend to create any trast for plaintiff. 
Though, no denbt, it is possible to taka a 
conveyance in the form of a deed of trust, 
there is nothing to ehow that that was 
done heie. Exhibit I is an ordinary deed 
of fcenimi purohase which recitos its iwnai/ii 
character. To constitute a bei inti purchase i| 
is not neosssary, as the District Judge 
thinks, that there should be anything secret 
abont it; and, unless it is intended for a 
frauJaleot purpose, there is qo reason why 
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that Exhibit I amoonte to a trait created 

by the vendori, ai one of them is a minor who 

•annot ereate a val.d traet under seation 7 of 
the A at. 

It was next argned by the plaintifi’a 
Vakil that, even if the defendants Nos. 1 
and 2 were not made express trustees at the 
outset, they must be held to have beaome 
enab, because they acted as trustees for 
over 12 years and they aannot be heard 
to aver the contrary. It is difficult to see 
how any question of advene possession or 
estoppel arises. A suffiaient answer to the 
argument is that the defendants at no 
time did anything to abange their legal 
position with referenae to these lands. As 
aonstrcative trustees they would be bound 
to aaaount fer the profits under seation 
95 of the Aat, and their doing so aannot 
make them express trustees ; and they did 
nothing else. 

The learned Vakil for the plaintiff sited 
some English aases Soir v, Aihtmll (1), 
Rcchefouciuld v. Pomtead (2), Burd.'c't v! 
Garrick (a) and Lyell v. Kenneiy (4) as 
showing that the term * express trustee" in 
English Law inalnded not only persons 
expresely appointed trustees but also persons 
standing in various fiduaiary relations who 
were imapable of pleading limitation. In 
the first oaie sited, a Soliaitor aatiog for 
the trust'es and holding trust moneys in his 
hands was held to be in the position of an 
express trustee and he was not allowed to 
plead limitation. Lord Justice Bowen enum¬ 
erates the eases where suah extension of the 
term ‘express trustee’' has been made in 
England but the defendants here fall under 
none of these eategories. It is doubtful 
how far euah extensions aan be considered 
to be eases of express trustees in thisoountry, 
for, as remarked by the learned Chief Justice 
in Baja Rajisitara Dorai v. Ponnuumi Tevar 
(5), the Indian Trusts Aat, which governs os, 
restricts the scope of the term ‘trustee’ 
more elosely than in England and considers 
constructive and resulting trusts as not trusts 
but as obligations in the nature of truete, Sae 
Chapter IX. 

(51 6' Ind. fas. 907; 44 M. 277; 13 L. W. 5fl; 

40 M. L. J. 52; (1921) M. W. tf, 37; 29 M. L. T. 

101 . 
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cited above was the ease of an express trn.t 
created by aertain letterS.and it was held that 
it satisfied the Statute of Frauds but that 

J! re ot ! lerwi8e - Prevalence could 
be allowed to make up the deficiency in proo f 

in spite of section 7 of the Statute, on the 

ground that the Statute should not be 

allowed to be used to pcrpatuate a fraud, the 

defendant there claiming the property him- 

self as his own. No such case arises here, 

and he two other English cases cited are 

equally beside tfe point here. The case of 

Bhurabhai v. Bai Rukmam (6) refers to a sum 

of money, to create a trust with reference 

to whiah a registered instrument was not 

neaessary. It is thus distinguishable from 

the present case and it is unnecessary (or as 

to consider whether we should follow it or 

DOt. 

For the above reasons it seems to as that 
the contention that there was an express trust 
in this sase mast be rejected. This ease is 
one of a aonatruetivo trust or of an obliga¬ 
tion in the nature of a tru?t as the Trusts 
Ait calls if, falling: under Ohapter IX. Now, 
fed ion 1C cf (be Limitation Ait has 1 nevar 
been held to apply to suib case*. It is 
trne that in eeotion 10, the term " express 
trustee n is not used in tbe section itself bat 
only in (be marginal Dote, but tbe language 
of (be eecticn, referiiog as it does to "persons 
in whom property has beiome vested in trust 
for any speci6c purpose’’, is explicit enough to 
show that it refers only to express trustees, 
It is not sontended before us that it would 
•over tbe oaee of a obstructive trustee. Tbe 
plea that section lU saves limitation in tbe 
present case must, therefore, be rejected. 

The District Judge has also held that the 
4a6e of express trust failing, the parties 
may be looked upon as holding tbe 
position of principal and agent, and Article 
£9 may be applied, in which case he thinks 
the suit is in time, because the account 
was demanded and refused only shortly 
before suit- He overlooks the fact that there 
is another starting point for limitation under 
the Aot, tic , the termination of tbe agency, 
and it has been argued before us that, if 
there was aDy agency sreated in the case 
it was terminated long prior to the suit 
and the claim for proGts would be barred 


(6) 32 B. 394; 10 Bom, L. R. 640. 
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noder that Artiole and that the defer d inti 
were not able to show it beoause no plea 
of agenay was set np in the ease. It is 
,lear from the pleadings that no eaoh case 
was set up by the plaintiff ; there was no 
issue about it and there was no referenae to 
it in the First Court. In these •uoumstaoaes 
the question of ageney ehonld not have 
been allowed to be raised in the Appellate 
Court for the first time. To allow it now 
will require a fresh trial on fasts, and we are, 
therefore, of opinion that the plea should be 
exaluded from consideration. 

In the result we must hold that the bar 
by limitation is a proper plea in the oase 
with regard to the profits olaimed. It is not 
neaessary to deaide whether the three years’ 
rule or the 6 years’ rule applies to it, as 
in either ears the plaintiff fails, as the 
finding by the Subordinate Judge that 
profiteer the last 9 years have been aocouDt- 
ed for has not been displaaed by the Dietriet 
Judge and we have not been addressed aDy 
argument abc.at it. 

In the result, tho deiree of the lower 
Appellate Court must be reversed and the 
deoree of the first Court restored with appel¬ 
lant’s sosts here and in the Court below to 
be paid by the plaintiff. 

M. C. P. 

w. C, i, & N. H. Appeal allotted. 


PATNA HIGH COURT. 

Fiist Civil Appial No. 163 or 1919. 

February 1,1922. 

Pretent -.—Mr. Justise Daa and 
Mr, Justise Adami. 

JAGAT MOHAN NATH SAHI DEO— 
PLAIXTI IF — A PPBLLAMT 
versus 

KALIPADA GHOSH- D«7«sda»t— 
Ruporliit. 

Damages—Defamatory statement by Vakil in course 
o/ argument, whether actionable—No statutory provision 
— Judges, duty of. 

An action for damages oanuot bo maintained 
against a Vakil for defamatory statements uttorod by 
him in the ceum of the administration of law. [p. 
882, ool. 2.] 


In all oases for which no spccilio statutory 
directions are given, Judges are bound to act accord, 
ingto justice, equity and good conscience, ip. aco, 

Appeal against a desision of the Dietriet 
Judge, Racahi. 

Messrs, Yunus, Farmethtear Diyal, A. P. 
Vpadhya and Murari Fratad, for the Ap¬ 
pellant. 

Mr. Baikuutha Nath Milter, for the Be 
spondent. 

JUDGMENT. 

Dap, J. —This was an nation by the ap¬ 
pellant for recovery of 1,00,000 ae damages 
from the respondent. The learned District 
Judge without going into the evidence has 
dismissed the suit on the ground that 
the plaint di6oloeed no cause of aation. 
We most, aosordingly, astume for the pur. 
pcse of ccr desieion that the allegations 
made in the plaint are icrrest. The ones- 
lion wbiah we have to determine is that, 
assuming that the allegations in the plaint 
are aorreet, whether the plaintiff is entitled 
to resover damagee for defamation as sga-nst 
the defendant. 

The defendant is a Vakil praotieing in 
the District Court of Ranchi, The plaintiff 
Blleges that, owing to some report made by 
him to (he Mabaraj of Obota Nagpur whoee 
Vakil the defendant is, the defendant began 
to act against the interest of the plaintiff. 
He further alleges that he was examined as 
a witness in a certain notion brought by 
Messrs. Sarkar, Barnard & Co., against the 
plaintiff’s wives, and that in the course 
of bis argument on behalf of the plaintiff 
in that oase, the present defendant, who 
appeared as the Vakil on behalf of Messrs. 
Sarkar, Barnard & Co., "used very abusive 
language againet the plaintiff and described 
him as a liar and swindler, without any 
justification and out of cheer personal grudge 
and malice againet him with the malicious 
intent of lowering the plaintiff in estima¬ 
tion of the public.” These are the allega¬ 
tions of the plaintiff and we have to deter- 
mine whether on these allegations the plaint¬ 
iff ieentitled to slaim any damages from the 
defendant. 

The leading case in England is Munster* 
Lamb(l). Inthatsaseit was admitted on 

(1) (1883) 11 Q. B. D. 588; 52 L. J. Q. B. 720, AO 
l. T. 262) 82 W, B. 2A8, 47 J. P. 805. 1 “ 


f52 INDIAN OASES. 

JLQIV kOHAH NATH SABI DIO t. EALIPADA GHOSH, 
behalf if the plaiutiff that so Iccg as an 
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Advocate sited bona fide acd paid v?hat is 
relevant, owirg to tbe privileged oaeasicD, 
defamatory statements made by him did not 


and f?t £ °i r °5 nn8e1, who deliberately 

BDd malieionsly danders aDotber person The 

reason of the rnle is that a Oonnsel, who is 

ftmoDDt (0 libel or .lender, .Hhongh tt* Tl be indent "■ r™ “*■ '»■' 
woold have been aitionable if they had net agaiost him If th* VnU n tl0D8 broo * h * 
been made whilet he was discharging hie a ® 9 ' D8 - ' » ‘fc. role of law were other. 

duty as ao Advocate. But it was contended 
that an Advosale aannot elaim tbo benefit 
of his privilege nnless he aa'.s bona hce 


aa.s .. _ 

that ip, fer tbe purpose of doing his dnty as 
an Advocite, and unless what he says is rele¬ 
vant. Precisely the same argument wae 
advanced before ns by Mr. Yanns who hae 
argued the appeal on behalf of the appel¬ 
lant. Brett, M. R., after discussing the eases 
which establish that an aation would not lie 
either agaiost Jndges or witnesses, although 
they speak maliciously and without reasonable 
or probable sause, said as follows :— 


— —.. other- 
wire, the most innoaent of Conoeel might be 

unrighteously haraseodwith suits, and. there- 
fore, it is better to meke the role cf law so 
large that an innocent Counsel shall never be 
troubled, although by making it so large 
Counsel are included who have been guilty of 
malice and miscondaot \ 9 

and then the learned Judge laid down tbe 
law as follows 

With regard to Counsel, tbe questions it 
maliee, bona fidet and relevanoy, aannot be 
raised ; the only question is, whether what 
is complained of has been (aid in thevconrse 
of the administration of tbe law. If that bs 


i.,, , . ... * uo “uiuiuioirauon or me jaw. it that be 

If upon the grounds of public policy and so, tbe aase against a Counsel must be stopped 
free administration cf (he law the privilege at onie.” 


«— ^ - o w 

be extended to Judges and wilDef6es, although 
they speak maliaiously and without reason¬ 
able or probable eauee, is it not for tbe 
benefit cf administration of the law that 
Counsel also should have an entirely free 
mird P Of tbe three olassee—Judge, witDeee 
BDd Counsel—it seems to me that a CcuDsel 
has a special need to have his mind clear 
from all anxiety. A Counsel’s position is ore 
of the utmost difficulty. He is not to 
speak of that whiob be knows ; be is not 
sailed upon to consider whether tbe fasts 
wilb 


It ie admitted in this caee that the words 
complained of were uttered by the defend¬ 
ant in tbe souree of tbe administration of 
law. That being eo, the astion could not be 
maintained against the defendant, if tbe 
question as between the plaintiff and defend¬ 
ant aroee in England. 

But it has been urged by Mr. Yunus that 
the rules of English Common Law are Dot 
appliiable in this country and that we are 
bound in tbe administration of tbe law in 
this country by the rules formulated by the 
which he is dealing are true or false. Indian PeDal Code. To this argument a 


What he has to do is to argue as best be cod, 
without degrading himself, in order to main¬ 
tain the proposition whiob will oarry with it 
either the protection or the remedy which be 
desires for bis client. If amidst the difficul¬ 
ties of his position he were to be eallcd 
npon during tbe beat of hie argument to con¬ 
sider whether what he saye is trne or false, 
whether whit he eay s is relevant or irrelevant, 
he would have his mind so embarrassed that 
he could not do the dnty which he is called 
npon to peiform. For, more than a Judge, 
more than a 


conclusive answer has been given by tbe 
Full Bench of tbe Calcutta High Court in 
tbe case of Satii Chandra Chakrabarti v. B-m 
Dajjal De (2). Mookerjee, 0. J., delivering 
tbe judgment of the Full Bench said as 
follows 

It is necessary to empbasiso that in this 
country, questions of civil liability for dam¬ 
ages for defamation and questions of liability 
to criminal prosecution for defamation do not, 
for purpose of adjudication, stand on tbe 
same basis ; as regards the former, we have 


- — ~ - — — — — - “ w O* | wianid I u U — V. | ■■ »-- 

infinitely mere than a witness, he wants no sodified law; as regerJs the latter, tbe 
protection cn the ground of benefit to the relevant provisions are embodied in the Indian 
public. The rnle of law is that what is said Penal Code.” 

in the course of the administration of tbe Tbat , 0arned ftnd di8 ti D gaish ? d Jndge 
law, .s privileged; and tbe reason of that theQ intfld Qat that in a „ for which 
rnle covers a Counsel even more than a Jadge 

or a witness. To my mind it is illogical to (2) 53 lad, Caa. 143; 2 A C. w. N. 932; 35 U-h.J. 
&rgae that tbo protection of privilege ought 2i ; 22 Cr. l. J. 3i ( a c. 38J -8. B.J. 
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D0 speii6a statutory direetioM are given 

Mu «e b»»«i •» 

annitv aod good •onaaienae, and that there 
is a large prepcmderanca of judicial .opinion 
in favour of tbe view that the principles of 
jdsti.e, equity and good sonsaieu.e apph- 
table in sash airsumstanses should be ident> 

•at with the sorresponding relevant »ules of 

the Common Law of Eogland. Mr. Ba, kunth 
Nath Mitter, who appeared on behalf of tbe 
respondent, baa eonvineed ne by his very 
able and laaid argamente that the principles 
embodied in id uniter v. Limb (1) are equally 
applieable to this oonntry and that to depart 
from tbe rule enuneiated in Eogland would be 
to affest the administration of juetiee in this 
eoontry. The desiBion of tbe Madras Fall 
Bensh in the ease of Sullivan v, Norton (3) 
aompletely supports the argumente of Mr. 
Biikuntha Nath Mitter. 

I have soneidered all the decisions on the 
point, and lam not prepared to differ from 
tbe desieion of the Madras High Court in 
the ease to whish I have referred. In my 
opinion, the view taken by tho learned 
District Judge is right and ought to be 
affirmed. I would dismiss this appeal with 
sost). ■ 

Adam, J.—I agree. 

J. p. ... 

Appeal dimmed. 

: (8) 10 M. 28; 3 Ind, Deo. f«. s.| 770. 


ALLAHABAD HIGH GOURT. 

Fir*t Appeal prom Order No, 143 or 1921, 
Marsh 16, 1922. 
rreanl Mr. Jastios Walsh and 
Mr. Juslio9 Ryves. 


the person who alleges that tho property is his 
and Dot the insolvent's, objects and wishes toasseit 
his title, ho may appeal to the Insolvency Coarc 
against the act of tho Receiver, bat he is not 
obliged to do so although it is the most effective 
remedy, at any rate the most expeditious means 
of preventing a sale. He may, if he likes, sue the 
Receiver as a trespasser, [p. 85?, col. 2.J 

Where an Insolvency Court decides a question 
of title its decision is final and binding between 
tho person asserting it and the insolvent's estate 
but the Court should not decide such a question 
without hearing the claimant on the merits, [p. 86?, 
col. 2; p. 854, col. l.j 

First appeal from the order of tho let 
Additional Judge, Aligrab, dated the 29th 
of April 1921. 

Mr. 0. Agaricala, for the Appellant. 

Mr. Fauna Lai, for tbe Respondent. 
JUDGMENT.—It is quite clear that in 
this saie tbe learned Judge has overstepped 
tbe mark. When the Receiver has reason 
to believe that property in the possession of 
third persons is the property of the insolvent, 
he may treat it as sash and att&sh it or pnt 
it up for sale. When the person who alleges 
that tbe property is his and not tbe insolv* 
em’e, objeste ard wishes to assert his title, 
be may appeal to tbe Ineolvenoy Court against 
the act of tbe Reseiver, but he is not obliged 
to do so although it is the most effective 
remedy, at aDy rate the most expeditions 
means of preventing a sale. He may, if. he 
likes, sue the Reseiver as a trespasser. If 
my property is seised by a publis offisial like 
an Offisial Reaeiver and I have a olear ease 
to establish my title, there is no reason why 
I should not seek redress in the ordinary 
course. On the other hand, I might prefer 
and 1 should probably prefer to apply in tbe 
Insolvent? Court against tbe aet of the 
Reseiver. If I do eo, I myself raise bofore the 
Ineolvenoy Court tbe question of the title of 
my property. If I have uo title, I have no 
saie and by eestion 4 of the new Provincial 
Insolvensy Aet, V of 1920, the Insolvency 


. MISRI LAL— Plaintiff—^ppellaat 

versus 

Pandit KANHA1A LAL SHARMA 

— Opposite Pirtt—Rbspoedkst. 

Provincial Insolvency Act (V of 19207, *. 4— 
Receiver—Sale of property in possession of third persons 
—Question of title—Insolvency Gouit, power of, to 
decide—Decision, final. 

When a ltscoiver has roason to believo that 
property in tho possession of third poraons is tho 
property of the insolvent, ho may treat it as 
luoh »ui attaoh it or put it up for aula. Whoa 


Court is given full power to decide all 
qae6tione of title. It has always baen eon* 
sideied that if a perron eomplaina of the aet 
of the Rereiver and asserts a title and goes 
to the insolvensy Court to redress hie griev* 
ante, he oaunot afterwards turn round and 
litigate the matter afresh in a Civil Court, 
and sub section 2 of section 4 clearly provide* 
that every sash decision, that iq to say, a 
desieion of a question of title by tbe losol. 
veaoy Court ibUl ha final and biodinj bat^ 
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as between the perron arserling it acd tbe 
insolvent’s estate. 

There is a provision in snb eeotion 3 of 
seition 4 whieh has been relied npon by tbe 
respondent, in this instance the Official 
Reeeiver, which we will refer to in passing. 
It is not netessary that we ebcnld eommit 
oorselves to final opinion as to the saope and 
meaning of that section, hot two things are 
•lear, that is to say, if an Ineolvenay Court 
finds, for example, that serious and difficult 
questions of mortgages or other eeaurities 
arise over tbe debtor’s property wbiah it does 
not deem expedient or neoeseary to deaide 
itself, but prefers to leave to the aontending 
creditors to fight out in an ordinary Civil 
Court, it may, if it has reason to believe that 
notwithstanding tush eeaurities the debtor 
has an interest, forthwith direat the sale of 
such interest wbiah would not affeat tbe 
right of the aontending areditors; and 
qeaondly, if the Ccurt deaides to exeraise its 
jurisdiation under eub seation 3, it ought to 
make it alear beyond qoestion that it is 
doing so and tbe reasons for the acurEe it is 
taking. We are quite satisfied in this caee 
that sub-seation 3 of seation 4 never entered 
into the learned Judge's contemplation when 
he disposed of this ease. Tbs question really 
is, and it has been fairly pressed upon ue by 
Mr, Fanna Lai on behalf of the Offiaial 
Receiver, whether the learned Judge did 
deaide and did purport to deaide what was 
in substance a question of title whiah if it 
stood would be binding upon the present 
appellant. We are quite satisfied that he 
did. It is true that the matter same 
before him by way of an appliaation 
in objection to the Offiaial . Reaeiver’s 
aondnot, and that he did not 
possibly realise that that was the only and 
the proper way in whieh a question of title 
by anybody outside the insolvenay aould be 
railed, but when yon some to look at the 
appliaation and the answer whiah wai 
before him and the language of the judgment, 
it is quite alear what the Judge meant to do. 
The applioant in his petition aomplained that 
he was the purahaser of the property in 
question, that he had been in possession and 
oaaupation, and that tbe effeat of the 
Reaeiver’a proaeeding was to deprive the 
petitioner of his property without any sause. 
The- late Kanhaiya Lai, who was them 
^eieiver, objeated in the Insolvenay Court 


that the petitioner had no ease and asked that 
tbe Court would prevent him from taking 
possession. When he said that the petitioner 
had no aare, he meant that the petitioner bad 
no title. The learned Judge was made aware 

at the bearing that there had been a good deal 

of legal proaeedings whiah for the moment are 
irrelevant. He was disposed to think that tbe 
result of them brought into play seation 11 
of the tbe Civil Prooedure Code, and that tbe 
petitioner’s claim to his property was barred 
by that section. Hs war oot, however, pre* 
pared to deaide that as a matter of law, and 
we are inalined to think that as a matter of 
law it would require aareful aonsideration. 
He, therefore, passed it by, and went on to 
examine the petitioner’s ease as a matter of 
fast. . He poipted out that presumably from 
tbe evidence and resordB of previous litiga¬ 
tions, whiah were before him, the question bad. 
been fought out more than onae to the bitter 
end and that tbe High Court itself had been 
pestered with similar cases. He then went 
on to say that if .the present objeetor went 
over the old ground which had failed before, 
he had no prospect of suaoese, while if he 
produaed new evidence be aould not expect 
it to be believed, and that, therefore, there 
nas no cause for refraining from putting 
the property to sale. In plain Eoglish this 
means, and we have no doubt that the learned 
Judge would agree with this, that the aase 
was such a hopeless one, that it must fail and 
that the petitioner aould never hope to make 
out a title. But it would be impossible to 
say that it was not a decision on the question 
of title if the matter was legally before the 
Judge in such form as he aould decide. We 
think it undoubtedly was and that he baa 
decided it without realising it, but has decid¬ 
ed it adversely to the claimant without hear¬ 
ing him on tbe merits, being satisfied that it 
would be an idle ceremony to bear what his 
case consisted of. This is more than any 
Court can do, however reasonable it may 
appear in tbe special circumstances of the 
case. The case must go baok to tbe learned 
Jadge to hear the evidence and to deaide it 
on the merits after hearing the appellant and 
such evidenoe as the Offioial Receiver is able 
to produce. Tbe learned Judge will, of 
course, in hearing tbe ease on the merits, 
dismiss from his mind any preconceived, 
notions he may .have formed as to the 
probabilities of soasess, but, on the other 
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hind, he 10 entitled to take into account, 
independently altogether of any question 
rioder Bastion 11 of the Code, as to which we 
express no opinion exsept one of doubt, the 
result of previous proseedinga and the 
evidence tendered thereon. It roust be 
•learly understood that we definitely hold 
that the learned Judge being vested with 
jurisdiction in insolvency or the learned 
Judge who at present sits in -that Court, 
whoever ho may be, is the proper person to 
bear this application, and there must be no 
application for transfer of the proceedings 
from the learned Judge who disposed of this 
matter if it is the aamo Judge. Any applica* 
tionfqr transfer made to thi9 Court must be 
laid before thi9 Binch. The learned Judge 
will, of course, keep bis miod dear as to tha 
difference between the party now suing and 
tho parties, whoever they may have been, 
in the previous prosaedings to which he refers, 
Goats of theee proceedings and of the previous 

proceedings will abide thosvsut. 

$ • 

; p, Order ac:oriinglv. 


judgment. 


Uscmod, C. J.—Tha plaintiff ■«! to 
obtain a dealantioo an! aasouots with ras- 
psit to tha plaint boa?a in the oity of 
Ahmedabid. It belonged to her step brother, 
Trikamlal. Ha mortgaged the pro party .to, 
the defendant on the lUb February 19 U 
and sold it to the defendant on the 12th Oito*. 
bar 1916, tba aonsideration being Ra. 1,031,, 
The plaintiff alleged that there waa an 
arrangement that the property should be. 
reaouveyed (o Trikamlal cr hii heirs on 
their re-paying the total advan.as received,, 
frae from the burden of the alleged sal^. 
The plaintiff, therefore, wished to prove.an- 
oral agreement to reaonvay on taking 
saeoant. It ie admitted that tha evidence 
whieV was sought to he adduaad to prove 
this does not oome within any of the pro¬ 
vide of eeetion 92 of the Indian Kvidenae 
A,t. But a most extraordinary argument 
has been urged before us based on tho 
evidence whioh oannot be aalled. It is first 
assumed that there was this arrangement, 
and then we are asked to believe that there 
must have been a representation made by 
the defendant to Trikamlal that the doau- 
meDt was ncverto.be enforced- as -ft sale- 
deed but 'was to be treated a9 a mortgage. 
That is not an argument whioh appeals to 
me, being aentrary, to the eases deoided 
by this Coart. . Theremay be oases in whiah 
parties may suaaeed : in getting the'Oonrl 
to agree that the evidence whioh is tendered 
may come whithin one of the provisos by 
implication, and the case relied- upon by 
the appellant I Kriihna Bat v. 'fiaoia'(t)] 
may be one ,of those. ,Bat this is oerka\uly 
not one of those oases whioh oan possibly) 
be brought within any of the provisos.'. 
The document in suit is . a plain sale-deed 
and it is attempted to prove by'an oral, 
agreement to reaonvey and take the anounta^ 
that if it something different: I think that' 

Oral evidenoo to provo variations in the terms of f thp appeal must be dismissed wUh soSiS, • * 
a sale-dood ia inadmiaaiblo, unless suo'n evidence .. SuiH,.Jj—IiABree. I. desire to ftdd that', 
oornes within any of fcho provisos to aaotiou 9i of 

iL. n .M . . * 


; ’ BOMBAY HIGH OO^RT. 

Siond Oivic Appul No. 231 op 1921. 
November 29, 1921. 

Preienl :—Sir Norman Maaleod, Kr., ( 
Chief Justice, and Mr. Justice Shah. 

Bvl ADHAR— Pluhtipp- 
Appilunt 

t 

versus 

LALBHAI HIRAOHAND - 
Rispoxoknt. 

Evidence Act ([ of 167 t), ». 92— Sale-deed— Oral 
evidence, admissibility of, to prove viriation of terms 
of deed. * . 


the KvidencoAct. 

Second appeal from the decision of the 
Joint Judge, Ahmedabad, in Appeal No. 20)i 
qf .1920, confirming the dearea passed by 
the Joint Subordinate Judge at AhmedabadJ 
in Oiyil Suit No. 100) of 1919. . : 

• Mt,') OcH. Thakor, for the Appellant. 

F. VivilU, for tho Respondent. 
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on the allegations in the: plaint I. ant 
satisfied that' the view 'taken 1 by the lower 
Courts As* to the intfdminjbUifcy of the oral 
evidence tp prove, the' alleged, variation 

the terms of itha sale deed ia right. ApiH 

from'any bf-th^deiided* fleas hewing on tbit 

‘ •°- o'- 1 ' 4: m'A 

’ ■ ■ »• r 

. (l)6Boat L.R 701. • ' , A 
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pomt, it seems to me slear on these al. 
legations that I be ease cannot be brought 
within any of the provisos to sestion 92 of 
the Indian Evident Ait. The dreumeDt 
in question is in terms a sale-deed, and no 
evideme to vary the terms of the deed 
•an be admitted unless the ease tan be 
brought within aDy of the provisos. It is 
not easy to reaoDaile all the dseisions of 
this Court on the point. But it seems to 
me that eaih use has to he deaided with 
referenee to the facta and pleadings of 
that case, and that there is no real ion- 
fliit of aDy principle, though it may not 
be always easy to apply it in an apparent¬ 
ly fODsisteDt maDDer. 
w c A. 

Arf(al oitmintd. 


ALLAHABAD HIGH COURT. 

First Afmal fbom Obder 
No. 66 cp 1921. 

Maroh 3,1922. 

Trtunt :—Mr. Juetiie Piggott and 
Mr. Juslise Walsh. 

SHIAM SARAN—Pliinuff—Appellant 

teriui 

B ANARS I DAS a»d othiis—Difiudarts 

— BEfPORDlRTS. 

Mortgage—Integrity broken by mortgagee— Part 
'redemption—Appeal—Appellate Court — finding © of 
fact arrived at—Court, duty o/. 

Where a mortgagee acquires himself a portion 
cf the equity of redemption, the integrity of the 
jnortgage is broken, and a mortgagor of a part owner 
of the icmaining equity of redemption is entitled 
to redeem just as much of the equity of redemption 
as does not belong to the mortgagees themselves on 
payment of a proportionate share of the mortgage- 
debt. [p. 667, cel. 1 ] • 

• An Appellate Court, having found all the facts, 
(Should work out their legal consequences itself and 
uphold or amend the decree of the Trial Court 
according to the findings arrived at by it and should 
Tiot send the case back to the Trial Court for the 
preparation of a new decree on the basis of its 
findings of fact, [p 867, col. 1.] 

First appeal from an order of the Distriit 
^adge, Moradabad, dated the 4th March 1921, 


The Hon’ble Mr. 8. Rata Ali, for the Appel.' 
iant* 

Nath MuJterji, for the Respondent. 
JUDGMENT.—The suit out of whiah this 
appeal arises was for the redemption of a 
mortgage of the 7th of July 1891, the debt 
seinred by whieh amounted to Re. 1,357-4 0. 
The plaintiff admitted that the integrity of 
the mortgage had been broken up and that the 
first three defendants, impleaded as the heirs 
of the original mortgagee, have aequired 
one-half of the equity of redemption. He 
asserted himself to be the owner of 7/8the of 
the remaining half share in the equity ot 
redemption and sued to redeem the mort¬ 
gage in respeit of the said half share, that 
is to eay, 60 mash of the mortgage as attested 
property of whiih the mortgagee had net 
besome the owner. He impleaded in the 
array of defandants all parsons who 
eculd possibly be regarded as having a elaim 
to BDy share in tbs equity of redemption 
along with himself. The majority of the 
defendants so impleaded supported the plaint¬ 
iff's slaim and a iked that his suit might te 
decreed as brought. 

One defendant, by Dame Ehsan Beg, who 
was admitted by the plaintiff to be the 
owner of the remaining 5 th of the uure 
deemed half share in the mortgage, asked the 
Court to add him to the array of plaintiffs 
And to enable him to redeem in this very 
same suit hisown -Jth share. The Trial Court 
refueed to do this and Ebean Beg has 
acqoieeied in the deoision against him. The 
Coart of first insteme gave the plaintiff a 
desree for redemption of one-balf of the 
property originally mortgaged on payment of 
0 D 6 half of the moitgege debt, that is to say, 
Rs. 678 10 0. 

The three defendants who were impleaded 
as heirs of the original mortgagee appealed 
to the Court of the Diitrist Judge, along with 
another defendant who ilaimed to have 
acquired by purebaee from some of tbe heirs 
of the original mortgagor a portion of the 
equity of redemption in the share ecught to be 
redeemed. 

Tbe learned Distriit Judge has set forth 
at 6cme length tbe somplioated series of 
traneastione antesedent to the present suit. 
He has, however, arrived at no finding as to 
the legal effeet of tbe laets fonDd by him- 
on the position of the parties. He has as¬ 
sumed that tbe legal effeet muet be eomethipf 
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inconsistent with the dearee parsed by the 
Trial Oooitf, though he does not nay exactly in 
what respect that dearee will require to ba 
modified. He sets the dearee aside and sends 
the one bask to the Trial Ooart for 
the preparation of a new dearee on the 
basis of the findings of fast whiah he has 
himself resorded. This was not a proper 
order for the lower Appellate Court to 
have passed. The learned Diafcriot Judge, 
having found all the fasts, was perfeatly 
competent to work out their legal oonse- 
quenaee himself and, if he aam9 to the 
conclusion that the dearee of the Trial 
Court required amendment, he should hive 
amanded it and brought ths litigation to 
a olose eo far as his Court was aonaamed. 
In another respait also the learned 
District Judge ia in error. He seems 
to asiuma that the plaintiff eould 
not possibly redeem any portion of the mort¬ 
gaged property in respect of whiah be bad 
not himself personally acquired the equity 
of redemption. No doubt the integrity of 
the mortgage has been broken up by reason 
of the fact that the mortgagee has aaquired 
at least one-half of the eqaity of redemption. 
It is equally alear, on the findings of the 
learned Distriot Judge himself, that the 
plaiptiff has aaquired at leait soms part of 
the equity of redemption in the remaining 
half share. He ia entitled on the strength 
of his position as part owner of the mortgaged 
property to redeem jnst as mush of it as does 
not belong to the mortgagees themselves, 
and he is entitled to do eo on paymsnt of a 
proportionate share of the mortgage-debt. 
As a matter of faot, his elaim to redeem was 
supported by most of the defendants who 
might have set up au interest in the mort¬ 
gaged property, and the defendant Ehsan 
Bag has aequiessed in the desrea of the Trial 
Court, the effect of which would be to put 
-the plaintiff in possession of the share of 
which Ehsan B9g is the owner nntil sash 
time as Ehsan Beg redeems hie share by 
payment to the plaintiff of a proportionate 
amount of the mortgage-debt. There is no 
objection whatever to this, and so far as this 
point goes, the decree of the Trial Court seems 
to have been correct. 

1 The real question upon which the parties 
are at issue is, whether the mortgagees are 
the owners of one-half only of the properly 
Criminally mortgaged,! or of one-half pitta 


7 /fiUha of the other half share, that ia to say. 
of 71/l2Sth9 in all. Oo this point the findings 
of ths lower Appellate Court are clear enough, 
The mortgagee, Banarsi Da», held eimple 
money-decrees againet various descendants 
of the original mortgagor. In exeeotion of 
these decrees he attached and brought to 
eaie various fractions of the equity of redemp¬ 
tion in the property with which we are now 
concerned. In the year 1908 he attaehed, 
ag the property of one Munawar Beg, a chare 
of 7/ditbe in the property in queetioD, brought 
it to sale and purchased it himself. Later, 
in the same year, he attaehed and brought to 
sale a 2-/61th share, of whiah 14/o'4th was 
specified as the property of Munawar Beg, 
aod, having got it advertised for eale, it wa9 
purchased by the defendant, Ghuzinfar Ali, 
who hae since transferred hie rights to the 
plaintiffs. 

The District Judge’s argument is that 
Munawar Bag never owned more than 
14/34,hs in all in the prooerty in suit; 
that, inasmuch a9 7/6lths belonging to him 
had been brought to dale and purchased 
by Banarsi Das, he had only 7/o4ths left, 
and, therefore, Ghazmfar Ali at his 
auction purchase took 2i/o4ths and do! 
28/5 tths. I! the contention of -the mort* 
gagees is correct, the only result would 
be that we should haye to modify the 
decree of the Trial Court by reducing the 
share sought to be redeemed by the 
plaintiff and also the amount of the 
mortgage-mooey to be paid by the plaint¬ 
iff proportionately; that ia to say, to the 
extent of 7/6ithe in each case. We think, 
however, that on this point the Trial 
Court was substantially right and the 
learned District Judge wrong, Banarai 
Das, having himself attache 1 and brought 
to sale the entire chare of l4/o4thi as the 
property of Munawar Beg and having 
profited by the price bid at the auition by 
Gbczanfar Ali, inasmuch as the money 
realised by the auction sale was applied 
in satisfaction of Banarei Das’s own decree, 
he is not entitled to plead that not 
Munawar Bag bat ha himself was, at the 
date of Gbazanfar All’s auction parchace, 
the owner of ?/64ths oat of the aforesaid 
14/64tbs. 

In our opinion, therefore, the decree of 
the Trial Court was correct and did not 
require any amendment on the part of tb| 
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order under appeal and substitute U JayappB - dl8re 8a r d.ng that sale, got eymboliaal 

an order di.SS.lng Ihl «pei to the HTT 0 ”’ “l T* pr89Dme Qnder bi " 

Court below and affirming the deT«e of ST^ “ th# n o 0 ^ 19 in 1905 ‘ In 
the Court of first instanoe The nlm'nfi'ff *k m9 y6ar Jayaram sold back 

is entitled to b7s o 8n this ani t! the prop « rt f ‘° Damodar ; and there seems 

lower Appellate Court^ ** 


J. F. 


Appeal allowed. 


- - ‘’-Oftwuuvu IUQ| 

throughout Damodar, the execution oreditor, 
was the real purchaser, for in 1906 
Damodar agreed to re-sell the property to 
the first defendant at a certain prise, and 
the evidenoe ebows that that prise has 
been wholly paid, although Damodar at 
one time raised objections to receiving the 
balanse of the purshase money owirg to 
there being delay in paying it. The result 
is that Damodar has agreed to sell the 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 200 op 1921. 

December 2, 1921. 

Present;—Sir Norman Maoleod, Kt., 
Chief Justiae, and Mr. Justise Shah. 
YENKATESH DAMODAR MOKASHI— 
Plaint kp—Appellant 
tenui 

MALLAPPA BHIMAPPA CHIKKALKI 

—Dependant—Respondent. 

Sale, agreement for—Purchase-money, payment of _ 

Vendee in possession—Sale-deed not executed—Suit by 
vendor for possession— Agreement, whether valid 
defence. 


property to the first defendant who was 
then in possession, and had all along been 
in possession eicee the time of the dearee, 
and the defendant paid the purchase prise. 
It is quite true that the defendant baa 
not got a sale-deed, and the time has passed 
within which be aould have sued Damodar 
to get a sale deed. But the equitable 
prineiples whiah should be applied to these 
fasts are, in my opinion, perfectly clear. 

In Qangaram v. Loxman Qan:ba (1) the 
plaintiff sued for a declaration of title to 
and for possession of immoveable property 
from the defendant. He based his title 


D. agreed to sell certain property to 3/. which 
at the time was in 3i.’s possession, M. paid the pur¬ 
chase-money in full and continued in possession, 
but no sale-deed was executed, and the time for 
filing a suit to get a sale-deed executed had expired. 
In a suit by D. to recover possession of the property: 

Held, that M. was entitled to continue in possession, 
and to plead, as a valid defence to the suit, the 
agreement to sell. [p. 869, cols. 1 & 2.] 

Second appeal from the decision of the 
Assistant Judge of Belgaum, in Appeal 
No. 174 of 1919, reversing the docree passed 
by the Subordinate Judge at Athm', in 
Civil Suit No. 317 of 1917. 

Mr. Ooyajte (with him Mr. A. 0. Deiai), for 
the Appellant. 

Mr. Nilkanth Atmaram , for the Respond¬ 
ents. 

JUDGMENT. 

Maclbod, C, J.—The plaintiff’s father, 
Damodar, got a decree against defendants. 
In exeoution of that deoree the suit prop¬ 
erty was put up for sile and was pur- 
abased by one Jayappa :n H03, In 1L06 
Jayappa purported to sell the property to 
tlayarau. But in 1SQ9 it appears that 


upon a registered sale deed dated the 5th 
December 1911 from one Narayan. Prior 
to that date the plaintiff bad notice of tbs 
execution of a contract of sale of the same 
property by Narayan to the defendant. It 
was held that the plaintiff having purchased 
with notice of the defendant’s contract, his 
suit for possession must fail. The Court said 
(page 502 # ): 

“The question is whether the defendant has 
a good defence to a suit by a purchaser from 
Narayan who can rely upon a registered sale* 
deed and whether he can, notwithstanding 
the sale-deed, retain possession of the prop* 
erty on the ground that the plaintiff pur* 
ohased with notice of the defendant's contract 
...It is not contended that in the defendant's 
contract any date is fixed for performance nor 
is there any evidenoe that before he learnt of 
the plaintiff’s purohase, the defendant had 
any notice that the vendor would refuse 
performance. Therefore, at the date of the 

(1) 37 Ind.Cas. 330, Afl R. 49b 18 Bom. L- R- 
"•Page of 40 
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plaintiff's suit, namely, the 16th of April 
1912, a anit by the defendant against hia 
vendor for specific performance woold have 
beeD within time and if the plaintiff was at 
the date of anit in the position of a Iroslee for 
the defendant, the latter is alearly entitled 
to enforae that position np to the end of the 
litigation. It must not be taken from the 
above remarks that the defendant wonld be 
in a worse position in relation to the plaintiff 
if at the date of 6nit his right to sue his 
vendor for specific performance had been 
barred, einae be is a defendant now relying 
upon hie possession." 

In Lalchand v. Lakihman (2) the facts 
were different. The defendant who was 
ip possession bad filed a snit for &peaifia 
performanae against bis vendor whieh had 
been dismissed, and assordingly it was 
held that the plaintiff who bad executed a 
•onveyame of the property without its being 
registered was entitled to resover against his 
purchaser. 

Then there is the Fall Bensh ditieion in 
Bapu Appiji v. Kaihinath Sadoba (3) where it 


remain in possession for twelve years before 
be san acquire a gjod title, but in the light 
of our decision the plaintiff might now be 
well advised if he passed the sale-deed. 
The appeal will be dismissed with costs. 

. S»iH, J.—I agree. 

w. o, i. ... 

Appeal di$mxucd 9 


ALLAHABiD HIGH COURT. 

First Civil Appcal No. 239 Of 1919. 
February 17, 1922. 

Present:— Sir Grimwood Mears, Kt., Chief 
Justice, and Justice Sir P. 0. Banerji, Kt. 
Mu. L. F. MARTEN-UmNDkitT— 
Afpcixint 
versus 

HIRDEY RAM and anotbbr—Plamtivv and 

DlFINDkNT — RCBPONDINTS. 

Will, construction oj—Intention to create succession 
of life-eeiales-No word* used to impose restriction — 
Estate taken—Absolute. 


was decided that:— 

"Where the plaintiff being the owner of 
certain immoveable property feeks to recover 
possession of that property and there are no 
facts operating to his prejudice, it is a valid 
defence to the suit that the plaintiff hae 
agreed to sell the property to the defendant, 
tbe agreement being at the date of snit 
still sapable of specific enforcement, but 
there being no regietered conveyance passing 
the property to tbe defendant, who has 
taken possession under tbe agreement for sale 
and is willing to perform his part of it with 
tbe plaintiff. " 

That desicion was based on the fidnsiary 
aspect of the vendor’s position and tbe 
impropriety of permitting him to succeed 
against his vendee in a enit for possession. 
That argument must also apply where the 
vendee in possession has allowed the time for 
filing a suit for spesifis peiformanie to 
Aspire, 

In this case, therefore, the defendant is 
entitled to remain in possession against the 
plaintiff. He will not be able to sue tbe 
plaintiff for a sale-deed, and so will have to 

(2) 28 B. 4B6> 0 Bom. L, R. 510. 

■: C8) 39 Ind, Cas 103| 41 B. 488i 19 Bom. L. R. 
10O IF, B.j. ' 


Whero a testatrix fails to use words in the Will 
imposing any restriction, although she may have 
intended to create a succession of lifo.esUtes, the 
doneo takes an absolute estate, [p. 871, col. 2.] 

Byng v. Lord Strafford, 0843) 6 Bear.668) 12 L. J. 
Ch- 169; 49 E. R. 694; 59 R It. 568, reliod upon. 

First appeal from a decree of the Sub¬ 
ordinate Judge, Dehra Dun. dated tbe 9th 
April 1919, 

Messrs. B. E. O'Oonor and Bhag trail 
SAanliar, for the Appellant. 

Mr. 8, P . Qhosh, for the Respondents. 

JUDGMENT.—The decision in this appeal 
turns entirely upon tbe view which we 
take of the proper construction of the 
Will of a Mrs. Margaret Jane Marten. 

The following table will make elear the 
relationship of the Marten family 


THOMAS SINCLAIR MARTEN = MARGARET 
JANE MARTEN, tostratrix, diod 
Docembor 10th, 1916. 


r 


i 'i 

Lily F. Morton. Frodoriok Wit. 

Appellant liom Morton. 
(Defendant in diod unmarried 
suit.) August 20, 

1917. 

The testatrix and her husband had beta 
separated for many years. The Will was 
executed pp November 2, 1901. It at Qn) 


Uorry Konnoth 
Morteu=married, 
childless, diod 
December 23, 
1916. 
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purports to give to her two boos, Harry 
Kenneth and Frederick William, all her 
estates and effects in eqnal shares for their 
own nse and benefit absolutely and for 
ever. Certain immoveable property is then 
more speaifisally set out. Then the Will 
proteeds:— 

' I further direat that on the death of 
either of my sons above named his share 
of the property herein bequeathed shall go 
in the first inetanae to his ahildren and 
grandsbildren, eta. in the direat line, if 
there be any, at the time but not to the 
widow or any other person, but failing his 
ahildren and grandahildren as aforesaid, 
the property herein bequeathed shall revert 
immediately to the ahildren and grand- 
ahildren, eta., in the direat line of the 
surviving sod, and failing the ahildren and 
grand-abildren, eta. of the surviving son to 
the surviving son himself, and then ulti¬ 
mately failing him, it shall revert to the 
widow or widows of both of the deaeaeed 
sons.” 

1 further direat that if the said Harry 
Kenneth Marten and Frederiak William 
Marten aannot live jointly and enjoy the 
estates herein brqueatbed to them jointly, 
they will divide the property bequeathed 
into two equal shares and will enjoy their 
respestive shares absolutely and as full 
owners for their lives and after that the 
property ehall revert to tbeir heirs 
in the manner and order indiaated herein¬ 
before." 

Whatever interest the deseared may have 
thought she was aonferriog in the earlier 
part of the Will, there aan be no doubt 
that this latter alanse is the governing one 
and, therefore, aut down and defined tbe 
interest of her two sons as a life-interest 
only. Neither Harry Kenneth ncr Frederiak 
William bad ahildren or grandsbildren, 
and on tbe death of Harry Kenneth on 
Detember 23rd 1915, tbe property be¬ 
queathed to him passed to bis brother, Fre¬ 
deriak William. 

That latter gentleman had in his lifetime, 
namely, on July 8, 1916 and June 23 
1917, mortgaged part of tbe property wbieh 
same to him under tbe Will. After his 
death the plaintiffs sued defendant No. 1 
as administratrix ard as being in possession 
of tbe property atd defendant No, 2 as 
his heir, 


[1W 

If Frederiak William obtained on his 
brother's death an absolute right to his 
brother’s one-balf share, then the plaintiffs 
would suaaeed in the aation. If he got a 
life-interest only, then tbe property would 
be freed from tbe mortgage on tbe deter- 
ruination of bis life estate. The learned 
Subordinate Judge deeided that the interest 
aaquired was an absolute one. The appel¬ 
lants have laid emphasis on the fast that 
the husband and wife were not on good 
terms and that the whole struoture of the 
Will shows that it was the intention of 
the testatrix to sarve out a series of life- 
estates so that under no assumable possi¬ 
bility sould her husband some into any 
share of her property. On tbe other hand, 
Mr. Sital Prasad Gbose sontended that the 
death of Harry Kenneth brought about a 
•omplete determination of any life-estate 
and that tbe next donee took absolutely. 
For this proposition be relied upon the use 
of the word " failing ” and that passage 
in the Will whiah says that " the property 
herein bequeathed" shall revert, eto. and 
the case of Bgng v Lord Strofford (1). He 
argued that "failing" meant a skipping over 
of several sosiessive alas ei, if in pursuing 
the order of euaiession ordained by the Will 
any should be found not to be in existenae 
or to have teased to exist. Thus in tbe 
astual airenmstanaes tbe ahildren and grand- 
ebildren of both Harry Kenneth and Frede¬ 
riak William were neetesarily passed over es 
non-existent, tbe "property bequeathed” 
i e, the abtolute interest in the one half 
share same to Frederiak William and that 
the widow of Harry Kenneth only same 
in, if there bad been at the death of Harry 
Kenneth no one of tbe persons in existence 
who by the terms of the Will took preoe- 
dense of her. 

Whilst we are aware that the eon- 
struetion of any partiaular doeumeDt is 
rarely aided by referring to a judisial 
aonstrustion of another doeuroeot, we are 
impressed by the oase of Bgng v. Lord 
Strafford (l)- 

In general outline it bears a striking 
similarity to the ease under disaussion and 
the same question, as to whether an absolute 
estate or a life interest was taken after 

(1) (1843) f. Bear. «6 c i 12 L- J. Ch. 169) « Bl 
6911 59B. B. 668. 




INDIAN OASiS, 


871 


Til< ^ VI) 

Mas. i. i. ®* BIiD,T iiU 

the determination, in that .ase of two life- 

estates, wea considered. 

The facts ware that the Earl of Strafford 
ae Te by his Will a life interest m all hia 
personal landed eatatea (apart from some 
absolute gifts) to the Countess o 
Strafford for life and then to Lady Anne 
Connolly for her life and then to 

the eldest ion of George Byng Eiq. of 
Wrotham Park and afterwards to his second, 
third or any later eons be may have by my 
nieie Acne. Mrs. Byng, and then to the 
eldest son and other sons successively of the 
Bari of Baskingbam by my nsise Caro- 

line." ,, . . 

The plaintiff was the eldest son of 

George Byng and, therefore, the first 

legatee, The Court deeided that the snbjeet 
of the gift was the whole interest °\ *?• 
tsstator, there being no words direetly limit¬ 
ing the extent of interest, wbieh the 
legatee was to take and dee'ared the plaint¬ 
iff entitled absolutely to the property, the 
snbjeet of the previous life estates. I’he 
next-of-kin argued that for the purpose 
of giving effeit to the intended snsesision 
the Will ought so to bs sonstrued as to 
limit in some way the interest of Mr. 
Byng and those who were to snsssed him and 
that that restristion must be by suoosssive 
esta'es for life. At page 5:6, the Mister of 

the Bolls said . 

" If a testator nses words, whieh by their 

plain import give an abiolnta eitite, tha 

meumstanoe of hia giving the same absolute 

estate to a enscecsion of legatees in a 

manner inaompatible and inconsistent with 

the property plainly given to the first, will 

not authorise the Court to alter the effect 

of the worde by which that property is 
• «« 


given to the eldest son to a mere life-in- 

^Tbsre is a dear analogy between the else 
now under onr consideration and that of 

Byng V. Lori Strafford (1). # 

Mra. Marten, the testatrix, created m clear 
words two iife-eatatsa in equal shares of the 
property bequeathed. After tbe.r determine- 
tion she Chose first the children or grand¬ 
children ol the deceased ion—lecondly the 
children or grandchildren of the B “ rv,v ‘° g 
8io, then the cnrviviog son and, bnally, the 
widow or widows of both the eons. She there- 
fore, as in Byng v. Lord Strafford (I) had in 
view a eacceasion of legatees or intents 
after the first in the series. 

■ D both tasee the gift to the altatioa <* 
George Byng and ti Frederick William 
Marten was not limited as was the original 
bequest by the worde for life" or any eqm- 
valent words. 

We are, therefore, of opinion that although 
the testatrix may have intended to create a 
ensceseion of life estates, she has nevertheless 
failed to use words imposing any reltrution 
and, therefore, the-ordinary rule in snsh sasee 
most be implied and the share of the estato 
which cimc to Freieriok William on the 
death of his brothsr, must be declared to be 
an absolute one. 

Wj, therefore, affirn ths decision of tin 
lower Court and dismiss the appeal with 
cuts including fete on the higher socle. 
From the costs incarred by the respondent 
jo printing the paper biok two thirds 
should bs disallowed on tha ground that 
evidence irrelevant to this appeal was 
inslnded. 


given. 

The Master of the Bolls pointed oat that 
the testator, when desiring to give to hia 
wife and Lady Anne Connolly estates for life* 
stated the intention in plain terms. That 
the gift to Lady Anne Connolly was preoeded 
by the word 11 afterwards ” aa was also 
the gift to the sesond, third or any later 
boob of George and Anne Byng. ^He added 
that the insertion of the words for life 
in the ^ift to Lady Anne Connolly showed 
that the testator did not tonsider that the 
words 1 afterwards 11 and “then" had of them* 
wives eefibient forse Jo-limit the interest 


j. p. 


Appeal diimuied. 
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BOMBAY HIGH COURT. 

First Civil Appsil No. 222 op 1920. 

Deaember 6. 1921. 

Pretent :—Sir Norman Maclecd, Kt , 
Chief Justice, and Mr. Jnstiae Shah. 
MAHADEV GANESH JAMSANDEKAR 
— Plaihtiff— Appillant 

ter tut 

SECRETARY cp STATE for INDIA — 

DiFINDAPT—R ldPOBPlKT. 

Sea Custom* Act (rill oi J678J, t. m—Adjndica. 
lion oj confiscation and penalties—Procedure. 

Although the Sea Customs Act contains no pro- 
visions with regard to the adjudication of conlisca- 
tion and penalties which can he made by the Cus¬ 
toms Officers under section J82, those officers are 
■ bound to proceed according to general principles, 
which are not necessarily legal principles, for the 
purpose of arriving at a conclusion when such 
inquiries are instituted. The officers ate not bound 
to act, however, according to the provisions of the 
Civil or Criminal Procedure Code, as if the matter 
were a proceeding in a Court of law. It is sufficient 
that they should deal in a careful and judicial 
manner, [p. 672, col. 2.] 

First appeal from the decision of ike 
District Judge, Ratnagir, in Civil Sait No 2 
of 1916. 

Mr. A. 0. Betoi, for the Appellant. 

Mr. S. 8. Potkar , Government Pleader, for 
the Respondents. 

JUDGMENT. 

Macleod, 0. J.— The plaintiffs arelbe sons 
of one GaneBb Mabadev Jamsandekar, 
and inhabitant of Malvar, in whose 
house certain silver ingots were discovered 
by the Polite. Tbe silver was attaabed and 
sent ever to a clerk in tbe Customs 
Department. It was snepeattd that silver 
was being imported into Britiib Icdia 
without paying duty, and accordingly an 
inquiry was instituted and a ie;ort was 
made to tbe Collector of Customs. Tbe 
Collector, on considering all tbe papers wbisb 
were sent to Lim, tame to the conclusion 
tLat the silver had leen imported without 
paying tbe duly, teing illicitly landed at 
Dandi fiom Goanese territory. Ganeah was. 
therefore, found guilty of an offence punish* 
able nnder clause (3) of seotion 167 of tbe 
Sea Customs Aot, Mil of 1878, and was 
fined Rs. 1,010, while the sliver was con¬ 
fiscated. 

A suit was brought ly Danish for a 
declaration that the orders passed by tbe 
Collector of Customs were illegal, and to 
reeover tbe value of the silver and the 


amount of tbe fine. The plaintiff’s soli 
was dismissed by tbe Distrist Judge of 
Ratnagiri on tbe ground that he Lad no 
jurisdiction to hear the suit. Tbisdeiiiion 
wes set aside by this Court: see Qaneih 
Mahadev v.‘ Secretary of State for India 
(11, Tbe Court said (page 232*): "The 
real question, therefore, to be determined 
in this litigation is whether there has or 
baa not been a legal adjudisation in accord¬ 
ance with the provisions of the Act. That 
will involve determining, after evidence has 
fcesn recorded, what was tbe exact method 
adopted for tbe purpose cf tbe adjudisation 
and whether that method was in acsordaroe 
with the express or implied provisions 
of the Ait,” The soit was, therefore, r*. 
mandtd. 

No further evidense was called by either 
side. On behalf of tbe defendants papers 
relating to the proceedings before tbe Oastoms 
Officers, Exhibits A 1 to 7, were put in. It 
is admitted that the Sea Customs Actsoutaiui 
ro provisions with regard to tbe adjudisation 
cf sonfiscation and penalties whish sen be 
made by tbe Cuetoms Officers under section 
112. Therefore, the Customs Offisers moil 
proceed eocording to general principles, 
which are net necessarily legal principles, 
for the purpose of arriving at a sonclucion 
when such inquiries, as (he present one, are 
instituted. It appears to me, after perusitg 
the papers, wbioh were before the Collector 
of Customs, and which I presume were 
taken in accordance with tbe ordinary 
procedure, that various 8latemect3 were 
recorded by tbe Sarkarkun, including the 
statement of Ganesh, there is also a lerg 
application cn behalf of Ganesh which bee 
been plated before us, but which does lot 
appear in the paper book, and I have no 
dontt that the Collector, who is not bond 
to adjudge cn eoefissstion and penalty as 
if the matter was proceeding in a Cent! 
of law according to the provisions of the 
Civil or Criminal Procedure Code, dealt with 
tbe various statements before him in a careful 
and judicial manner. 

The learned Judge has referred to tbe 
case of the Local Government Board v. 
Arlidge (2) in which the Court said "that tie 


(1) 49 Ind. Cas. 427; 43 B. 221: « B ® m - L * 1 
U) (1916) A. C. KO at p. 188; 84 L. J. K. B. 7*1 III 
L. T. 906; 79 J. P. 97; 12 L. fi R. 1 i09;80 T. L. B.672, 

« B.-W ‘ 
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•indioiary should premme to impose its o*n 
njftbods on administrative or executive 
offiiers is a usurpation"; and again in the 
Board of Education v. Bice (3) the Court 
Slid: *’ They have no power to administer 
an oath, and need not examine witnerses. 
They tan obtain information in any way 
they think beet, always giving a fair oppor- 
tnnity to those who are parties in the eohtro* 
vsrsy for sorresting or aontradisting any 
relevant statement prejuditial to their 
view/' 

It is obvious from the reoord in this iase 
that the plaintiff bad ample opportunity to 
lorreot or contradict any statement prejudi¬ 
cial to hie view whioh had been recorded. I 
have before me a petition sigoed by the 
•Pleader of G*nesh Mahadev in whith all 
•the points that are placed now before us 
were entered* If it in any way appeared 
•to me that there has been real injustice in 
•this case, I would not hesitate to entertain 
the appellant’s claim. Bat as far as I oan 
:B 0 e from the provisions of the Sea Customs 
Act, the appellants have no reason to iom- 
•plain that justice bae cot been dealt out to 
•Mahadevby the Customs Authorities* ^ Even 
dealing: with the oaee on the merits, it 
seems to me absolutely certain that the 
etory put forward by Ganeeh with regard 
to the ferriage of this silver from Bom¬ 
bay oa Belgaura to Malvan was rightly 
taken to be a false one. In my 
opinion, thorefora, in this ease 
there has been an adjudication under 
the Act with which no fault can be found. 
Therefore the appeal must be dismissed with 
costs. 

Shah, J.—I agree, 
w. o. a. & n. e. 


Civil Soit No, 1194 of 1919, 
September 6, 1921. 

Present :—Mr. Raymond, A J. C t - 
Pjem of GERiMAL HARIRAM- 
PLAiFTJFFI 
versus 

Firm of RUGHNATH KALIANJI ahd 

AMOTH1B—DiFENOABTS. 

Civil Procedure Code (Act V of 1908J, 0. 2, r. 10 — 
“Wrong person as plaintiff," interpretation of— Bona 
fide mistake—Transposition from defendant to plaint - 
iff—Limitation Act (IK of 1S09J, rf. 22— Addition of 
new party . 

Tbe words of clause (1) to Order f, rule 10 of the 
Civil Procedure Code “where a suit has been 
instituted in the name of the wrong person as 
plaintiff” are comprehensive enough to include 
cases where the original plaintiff has no cause of 
action and their interpretation must not be 
restricted to cases where the plaintiff has some right 
to sue. [p. 67 4 , col. ?; p. 875, col.?.] 

A certain firm was adjudicated insolvent and their 
estate was vested in the Official Receiver. Prior to 
their insolvency the firm had entered . into contracts 
with various merchants for the sale and purchase of 
different commodities. Merohants were alleged to 
have committed breach and were alleged to be liable 
for damages to the firm. The Official Receiver sold 
by publio auotion the “outstandings due and pay- 
able to the estate of the insolvents” inclusive of 
the claims of damages. Plaintiffs purchased these 
rights and got a duly stamped assignment of these 
rights and sued the merchants within throe years. It 
was pleaded that the assignment was wholly 
illegal and void so far as it involved a transfer of 
*‘a right to sue for damages” and the suits were 
not maintainable. Plaintiffs applied three years 
after the accruing of the cause of action for 
transposition of the Official Beceivor who was one 
of the defendants from the category of the defend* 
ants to that of the plaintiff : 

Held, that as the suit was instituted in the 
name of tho wrong plaintiff through a 6ona tide 
mistake of law and although the plaintiff had no 
cause of action, tho Court could, under Order I, rule 
10 of tho Civil Procedure Code, transpose the Official 

• Receiver from a defendant to a plaintiff, [p. 876 

• col. 1.] 


Appeal dismissed . 


VB) 0911) A. 0.179 at p. 182; 80 L. J. K. B. 790; 
104 L. T. 689i 76 J. P. 383| 9 L. G. R. 052; 66 S. J. 410, 
271. L. R. 378. 
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Held, also, that although the transposition was 
beyond limitation prescribed for the suit it wu 
not barred as a transfer of a party from a pro 
forma defendant to plaintiff was not an addition of a 
new party within the meaning of seotion 22 of the 
Limitation Act. [p 876, col. 2.J 

Hr, Difchand Ohandumal t tor the Plaint- 
iffe. 

. Mr. Ealumal l ahlumal , for the Defend¬ 
ants. - ■' 

. JUDGMENT.—The firm of Tindamnal 
Totaram had been adjudicated iniolvent by 
order, of this Court and their eetate 
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veBted in the Official Receiver, Prior to 
their insolvency this firm had entered into 
contracts with various merchants for the 
pale and pnrsbase of different commodities 
in respect of whiah it is alleged that the 
latter have sommitted a braash and are 
liable in damages to this firm. On the 27ch 
Jane 1619 the Official Receiver sold at a 
pnblis anetion what were described to be 
the outstandings due aod payable to the 
estate of the insolvents" inilneive of the 
olaims of damagep, and these were pur¬ 
chased by the plaintiff's firm in the present 
suit, Gerimal Hariram & Go., and a duly 
itamped assignment deed was exeauted in 
their favour on the I7lb July 1919, Plaint¬ 
iffs bave filed several suite in this Oourt 
Bgainet the merchants who were the con- 
trading parties with Tindanmal Totaram 
and a preliminary objestion to the main¬ 
tainability of the suit9 has been taken on 
the grcund that the assignment is wholly 
illegal and void so far as it involves a 
transfer of " a right to sue for damages," 
and the suits must be dismissed on that 
ground alone without going into the merits. 
It most be here observed that in these 
suits plaintiffs havemade the Official Receiver 
one of the defendants. Mr. Dipshand who 
appeared for the plaintiffs, apparently 
realised that the objestion to the maintain 
ability of the 6uite as framed was fatal, 
and has in order to overcome the difficulty 
filed an application fraying for an amend¬ 
ment of the plaint by the transposition of 
the Official Receiver as a plaintiff in the 
enit. This application has been vigorously 
opposed. 

Sow, on the authorities Mr. Dipshand 
was forced to concede that the assignment 
was illegal I have no doubt that wbat 
the Official Receiver assigned to the plaint¬ 
iffs was “ a mere right to sue for damages'’ 
ppd under section 6 of the Transfer of 
Property Act a mere right to sue cannot 
be transferred. It is beyond my province 
at this stage to consider the question 
whether in view of section 60, Civil Pro¬ 
cedure Code which exempts from attach¬ 
ments " a mere right to sue for damages,” 
snd section 28 of the Provincial Insolvency, 
Aot, V tf 1920, and section 16 of the Pro¬ 
vincial Insolvency Act, 111 of 1917, which 
was the enactment in force at the time 
when the firm of Tiodanmal Totaram waa 


adjudicated insolvent and their properly 
vested in the Official Receiver, the “right to 
eue for damages." also vested in him at the 
time of the adjudication, 

Now, Order I, rule 10, clause 1, Civil 
Procedure Cede corresponding with section 
27 of the Cede of 1862 is as follows:— 
Where a euifc has been instituted in the 
name of the wrong person as plaintiff or 
where it is doubtful whether it has been 
instituted in the name of the right plaintiff, 
the Court may, at aoy stage of the suit, if 
satisfied that the suit has been instituted 
through a bom fide mistake, and that it is 
necessary for the determination of the real 
matter in dispute eo to do, order any other 
perron to be substituted or ad led rs plaint¬ 
iff upon euch terms as the Oourt thicks 
just." The firat objestion taken to the 
joinder of the Official Rsoeiver as a plaint¬ 
iff ip, that the plaintiffs have no right 
whatever to sue and their suit i« not 
maintainable, the addition of a fresh party 
as plaintiff should not be permitted. In 
answer to this objection it is important 
to rs member iu the first place that the 
addition or substitution of the Official Re¬ 
ceiver as plaintiff does not introduce a fresh 
cause of action nor dees it alter the character 
of the suit ae filed. In the case of Kruhna Boi 
v. Collect >r and Government Ag.nt, Tan’Ore(l). 
it was held that under section 27,. Civil 
Procedure Codr, when a suit is instituted 
iu the name of a wrong person ae plaintiff 
by a bona fide mistake, the Court Lai power 
to substitute the name of the right persons 
as y and this power ie not excluded 

in saeea where the person originally cuing 
bee no right to imtitule the enit. Tbe 
application for substitution in this case wft9 
made in the Court of first appeal and was 
in respect of certain persons being insti¬ 
tuted ae plaintiffs who are not originally 
parties to tbe suit, and tbe application waa 
granted, ae it was held that tbe Collector 
of Taujore had through a bona fide mictake 
instituted the euifc in hie own name. It 
seems to me tbe words of clause (l) to Order 
I, rule 10 "where a suit has been insti¬ 
tuted in the name of the wrong person as 
plaintiff" are comprehensive enough to 
include cases where the original plaintiff 


(I) 30 M. 419i2U.LT, 417. 
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hai no cause o! action and their interpre¬ 
tation must not be restricted to aasas where 
the plaintiff bae some right to sue. In tha 
iase of Hughes v. Pump Home Hotel 
Co. (2), it was held on a consideration of 
Order XVI, role 2, of the Rales of the 
Sopreme Court wbiah aontaine the ipiinima 
rerba of Order l, rule 10, clause 1, Oivil 
Procedure Code that "where an action has, 
through a bona hde mistake, been commenced 
in the tame of the wrong person ss plaintiff, 
the fact that the original plaintiff hes no 
cause of action does not take away the 
jurisdiction of the Court to order the sub¬ 
stitution of another person as plaintiff." 
This esse has several points of analogy 
with the present case and the part of the 
judgment of Cczecs Ehrdy. L. ( J, may be 
re-produced with advantage: "There has 
been a bona fide mistake of law as to whether 
there had been an absolute assignment cf 
the plaintiffs’ claim or an aeeignment by 
way of charge only. It is said that the 
rule does not apply where it is shown that 
the plaintiff has no right of action; but 
there are abnndant authorities to the con¬ 
trary effect.There ic no difference...be¬ 

tween the addition and the substitution of a 
plaintiff. When once the case is shiwnto 
be within tbe rule, there is jurisdiction to 
add or to substitute." In my opinion, 
therefore, ectoeding that the plaintiffs have 
no cause of notion, that fact by itself dors not 
debar the Official Receiver being added or 
substituted as plaintiff if it ie proved that 
tbe suit has been instituted in the name 
cf the wrong plaintiff through 6cm fide 
mistake. 

It was next argued that as tbe sause 
of astion in this suit arose more than three 
years ago, and there had been sonsiderable 
delay in making the application under Order 
I, rule 10. defendants will be considerably 
prejudiced if the application is now granted 
wlicb would involve a deprivation of sub¬ 
stantive rights that have ascrued to them. 
In soneidering the argument it is essential 
to bear iu mind that tbe Official Receiver 
is already a party to tbe enit in the shape 
bf a oo defendant and whether there was 
any jurisdiction for bringing him on the 
record after the alleged assignment cr 
whether he has been introduced merely as 

(2i (1902) 2 K. B. 195; 71 L. J. K, B. 90S; 50 W. 
B. 677| 87 L. T. 859, 


a proforma defendant appears to me im¬ 
material. Whether tbe Official Receiver 

be a proforma defendant or otbeiwise, bis 
transposition from the category of a 
defendant to that of a plaintiff does not 
introduce a new plaintiff within the 
meaning of section 22 of tbe Indian 
Limitation Act. It is true that the suit 
is now time barred as the cause of action 
arose in October 1916, and tbe original 
suit was Bled in September 1919, and where 
necessary parties are not joined witbin the 
period of limitation, tbe suit must be dismiss¬ 
ed. But clause (2) cf section 22, Indian 
Limitation Act, exempts from tbe operation 
of olauae(l) cases where plaintiff is made 
a defendant or a defendant ie made a 
plaintiff. In tbe case of Nogendra Bala 
Debga v. Tarapada Aehur ee (3) where a 
proforma defendant got himself transferred 
to tbe oategory of plaintiff and eectinn 22 of 
tbe Limitation Act was relied upon as barring 
tbe suit, as tbe cbaDge was made after the 
expiration of three years when tbe sauce of 
action arose, it was held that tbe added 
plaintiff was not a new plaintiff and section 
22 bad no application. This judgment was 
followed in the case of Naninha Kfiihnaji v, 
Vaman Ven^aleth Dnhpande (4) where certain 
co-defendantswere transferred as co plaintiffs. 
A case closely applicable to tbe present is 
Hutainora Begum v. Bahmanr.eua Begum (5) 
where it was held that tbe transfer of a party 
from proforma defendant to plaintiff is not an 
addition of a new party within the meaning 
of cection 22 of the Limitation Act. The 
result, therefore, ie that there is no 
substance in the plea raised as to limita¬ 
tion. 

The important qaestioo remains whether 
there has been a bcna fiie mistake to render 
Order 1, rule 10, clause (l), applicable. 

Now, tbe mistake may be one of fact or of 
law. Mr. Dipchand confesses to an error of 
law on hie part. He eaye that he was misled 
by certain decided cases which he cites, and 
on their perusal came to the conclusion that 
what was transferred by the Official Receiver 
was an actionable olaim ” under section 3 
of the Transfer of Property Act and not 


(3) A Ind. Cos, 869; 85 0. 1005- 8 0. L. J. 288- 19 
C.W.N. I88.RM.L T.9I. * 18 

<•*> 4 T “d (’as. 249; »4 B. 91- 11 Bom. L. R. 1103 
(6) 8 Ind. Cas, 8)7, 38 0. 842, 1 8 0. L, j 8. ' 4 
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a mere right to sae in damages." The 
eases he sites areA'aiAu Qangaram v. Hintraj 
Morarji (8) and Jcffer Mehir Ali v. 
Budge Budge Jute Mills Company (7) in both 
of which it was held that the right to elaim 
the benefit of a contract for the purchase of 
goods is “ a benefioial interest in moveable 
property " within the meaning of actionable 
slaim in section 3 of the Transfer of Properly 
Act and as sash assignable. If Mr. Dip* 
shand’s statement is trne and I have no 
reason to disbelieve the statement of a 
Pleader of his stains and respectability, I 
mast hold that there has been a bona fide 
mistake. I allow the application for 
amendment as desired, and direct the Offiiial 
Receiver, who, Mr. Dipohand assures me, 
is willing to be made plaintiff, be added as a 
plaintiff. 

The other objections raised to the Official 
Reoeiver being made a plaintiff appear to me 
premature. They may and can be put 
forward when he is joined as a plaintiff. 

Costs incurred by the defendants till 
this stage to be borne by the plair tiff. 

j. p. Application allowed. 

(6) 9 Bom. L. R. 114. 

(7) 33 C. 702; 10 C. W. N. 755. 


Appeal against the decree of the Additional 
Subordinate Judge, Howrah, dated the 19th 
June, 1919, modifying that of the Munsif 
Second Court, at Ulaberie, dated the 8th 
February 1918. 

Babuc Oirija Prosonna Boy Ohoudhuri and 
Suir Kumar Qhosal, for the Appellant and tbs 
Petitioner. 

Babas Manmatha Nath Boy and Ati Ban an 
Chatterjee, for the Respondents and the 
Opposite Party. 

JUDGMENT. 

, Nicbardsoe, J.—This is a second appeal 
in a suit for rent. Plaintiffs Nos. 1 to 3 and 
defendant No. 3 are co-sharer landlords under 
whom defendants Noe. 1 and 2 are tenants 
in respect of a certain bolding. The plaint 
concludes with (he following prayers "(a) 
Thet a decree may be passed against the 
principal defendants (meaning defendants 
Nos. 1 and 2) for Rs. 213 14 anca9 in claim 
and all costs of the suit together with interest 
up to the date of realization ; and (6) that in 
oaee it be proved that the pro forma defendant 
No. 3 has realized any paddy, etc., due to the 
plaintiffs from the defendants, then adeoree 
may be passed for the said sum together with 
damages and costs as against the pro forma 
defendant No. 3 on placing him in the 
category of principal defendants by amending 
the plaint." 

There is a farther prayer for general relief 
with which we are not concerned. 


CALCUTTA HIGH COURT. 

AlPBCL FBOK APPELLATE DiCKEE 

No. 1794 op 1919 with Role 
No. 186 cp 1919. 

July 12, 1921. 

Present :—Sir Lancelot Sanderson, Kt., 

Chief Justice, and Mr. Justice Richardson. 

IBHUBANESWAR BHATTACHARJEE 
—Appellabt aed Petitioher 
t enus 

DWABAKESWAR BHATTACHARJEE 

4BD OTbECB— RE8FONDERT8 ABD 
OPFOBITE PiBTY, 

Limitation Act (IX oj 1908;, Sch. I, Art. 120-Suit 
against co-sharer landlord to recover rent collected — 
Limitation. 

The period of limitation applicable to a suit 
against a co-sharer landlord to recorer a share of 
the rent realized by him is contained in Article 120 
of Schedule I to the Limitation Act. [p. 877, cols. 1 

. 


The rent tlaimed directly from defendants 
Nca. 1 and 2 and indirectly from defendant 
No. 3 was due for the years 1320 and 1321, 
I shonld also mention that the claim wac 
for the money valne of rent payable in 
kind. 

Both the Courts below have concurred in 
finding that by far the greater part of the rent 
doe for the two years was in fact collected 
by the defendant No. 3. Tte result is that 
the alternative olaim against defendant- No. 3 
has been the principal subject of controversy 
throughout. 

In the Trial Court the learned Munsif held 
that the slaim against defendant No. 3 in 
respect of the years 1320 was barred by 
limitation under Article 62 of the Limitation 
Act. That article applies toenits for money 
payable by the defendant to the plaintiff for 
money received by the defendant for the 
plaintiff’s use” and the period of limitation is 
three years from the date when th® money. 
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a degree against defendant No. 3 for tbeir 
abareof the rent for 1321 solicited by that 
defendant. The plaintiffs appealed and the 
learned Subordinate Judge, while be took 
praetieally the same view of the ease on the 
merit*, wee of opinion tint the claim again6t 
defendant No. 3 iD respeat of the year 1320 
was governed not by Article 62 but by the 
ren'd a ary Artitle 120 under whieh the period 
of limitation is six years from the time when 
the right to sue aeerues. The deiree of the 
Subordinate Judge, therefore, makes the 
defendant No, 3 liable to the plaintiffs for 
their sbaie of the rent of both years. 

The appeal before us is preferred by the 
defendant No. 3 and dieaneeion has turned 
mainly on the question of limitation. It has 
been socteded that on the fasts found below 
the defendant No. 3 has no defense eo far 
as the slaim against him relates to the year 
1321, As regards the slaim for the year 1320 
the learned Vakil for the defendant No, 3 has 
given ns a number of artisles to ehocse from. 
He sontends that if Artisle 62 does not apply 
then the artiele applicable is either Artisle 48 
or Article 49 or Artisle 109. Tbe period of 
limitation under all these Artisles is three 
yeare sounting from a date whish would 
make'the plaintiffs oat of time. Tbe learned 
Vakil for tbe plaintiffe, on tbe other hand, bae 
argued that tbe lower Appellate Court was 
tight in applying Artisle 120. 

In my opinion, tbealaim in question is not 
a slaim for speei6s moveable property within 
the meaning of Artisle 48 or Artisle 49. The 
diffianlty about Artisle 62 is that, as that 
artisle is worded, it dees not eeera to be 
Bpplis&ble to a slaim in respest of rent 
solicited by the defendant No, 3 in kind and 
in point of fast tbe sase for tbe defendant 
No. 3 was rested mainly on Artiele 109. 

Artisle 109 applies to a suit “for the profits 
of immoveable property belonging to the 
plaintiffs whish have been wrongly reoeived 
by the defendant.'’ The artisle is in every 
day nsein the slassof suits whish it primarily 
contemplate?, namely, suits for mesne profits 
against a trespasser. The defendant No. 3 
is not a trespasser and withont saying that 
the question is free from all difficulty, 1 very 
ntusb doubt whether the artiole san have any 
ftpp]i«ation at all to a suit by one oo sharer 
afeainst another for a share of the rent 
<|oUa«tfid by (be latter, tbe rest being dae in 


separately but jointly 
must be inferred from the findings of fast 
arrived at by the Courts below that the defend¬ 
ant No. 3 reseived the rent wrongfully. That is 
not the very meritorious argument urged on 
behalf of the defendant No. 3. It is trne that 
the Courts below have found that the defend¬ 
ant No. 3 put pressure on the tenants to pay 
their rent to him. It ie also troe that the 
defendant No, 3 set np in defense to the suit 
an arrangement between himself and the 
plaintiffe under whish the latter were to take 
the entire rent for a aertain period and then 
he was to take the entire rent for another 
period, a defense whish has been rejeated. 
But this negative sonslnsion does not 
neseasarily lead to the positive sonslnsion 
that at the time the defeadant No. 3 aolleated 
the rent,b8 intended to defraud his so sharers. 
Tbe pleadings suggest a quarrel between 
so-eharers as to whish af them should have 
the right to sollest the rent due to all and 
aa to tbe state of the assonuts between them. 
At any rate, the applicability of Artisle 109 
does not seem to have been suggested in the 
Courts below eo that those Courts were given 
no opportunity to apply their minds to the 
presise question raised before us, whether as 
between himeelf and the plaintiffs the defend¬ 
ant No. 3 reseived tbe rent " wrongfully " 
within the meaning of the artisle. 

Tbe defendant No. 3 did not implead the 
defendants Nos. 1 and 2 as respondents to 
this appeal. On behalf of the plaintiffs, 
however, notise was given to the defendants 
Nos. 1 and 2 to appear at the bearing so that, 
if nesessary, tbe plaintiffs might slaim oyer 
against them. These defendants now ask 
for tbeir soets. In my opinion, regard being 
had to the remit, tbeir sosts should be paid 
by the plaintiffs. The plaintiffe will get their 
soEts of the appeal from the defendant No. 3 
and the defendants Nos. 1 and 2 will get tbeir 
sosts of to-day's hearing from the plaintiffs, 
the hearing fee in the sase of the defendants 
Nos. 1 and 2 beingassesssd at one gold mohur. 

The Rule brought up with theuppeal is die- 
tharged without sosts. 

SiMDKBHOs, 0. J.—I agree that the appeal 
should be dismissed and the Rule dissharged 
and I agree also with the order as to esstt 
as stated by my learned brother. 

4ppeai diim'sitd ; 

itolo diMfoiyici , 1 
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ALLAHABAD HIGH COURT. 

Exccuuon Second Appeal No. 650 

op 1921. 

February 28, 1922. 

Pretent: —Mr. Justi«e Stuart. 

SHIB OHARAN DAS — Decree* Holder 

—Appellant 

versus 

RAM OHANDER and otheri— 

Ju quint Debtors—Respondents. 

Civil Procedure Code (Act V of 190*), 0. XXI , r. 
16, provision of— Execution - Decree , who can execute. 

No one can execute the decree except the decree- 
holder or a person to whom the decree has been 
transferred by assignment in writing or by operation 
of the law. The provisions of Order XXI, rule 16 
must bo complied with. [p. S78, col. ?,] 

Execution seaond appeal against the 
detree of tbe District Judge, Meerut, dated 
the 9th March 192 1 . 

Dr. E . ft. Ect u and Mr. K . C. for 

the Appellant. 

Mr, S. P . Uhosh , for the Respondents. 

JUDGMENT ,—Musammat Kirpa Devi 
Bled three suit# against Darga and others 
for possession of aertain booses situated in 
Meerot oity. She obtained dearee for 
possession of the Bites, the possession being 
conditional on her paying compensation to 
the judgment-debtors in respeot of the 
materials of the honses. Appeals were Sled 
to tbe Distriat Judge who upheld tbe deareea 
of tbe Trial Court, Appeals were filed to 
the High Ooort which opheld the deorees 
of the Oonrts below. Before tbe passing of tbe 
d6irees of tbe High Court Kirpa Devi 
transferred tbe property in those soits to 
Shib Cbaran Dae. She transferred tbe 
property by a sale-deed dated tbe 14th of 
June 1917. The High Court deorees were 
passed on the 18th of July 1917, It would 
have been open to Shib Obaran Das to apply 
to the High Court to have hie name substitute 
ed for that of the plaintiff but he did not 
do so and the final deareea of the 18th of 
July 1917 were passed in favour of Muiammat 
Kirpa Devi. Shib Cbaran Das then applied 
in exeaotionfor the ejectment of the judgment 
debtors The OourtB below have refused to 
grant hie prayer on the ground that he is 
not the assignee of the deareea. Before tbe 
present Code aame into forae, it was deaided 
in Banirai fal v. Mukhar,i Kunwar (l) that 


[1922 

if a dearee-bolder holding a dearee for 
possession of immoveable property sold 
all tbe property or portions of 8n .h 
property, the sale does not, without ex- 
press provision to that effeaat, give the 
parehaser any right t) execute the dearee 
himself. Apart from authority, Order XXI, 
rule 16 would apparently make it dear 
that no person other than the assignee 
of a deoree, where the assignment has been 
transferred io writing or by operation of 
law, aan execute the decree. Tbe learned 
Counsel for the appellant Sbib Cbaran Uae 
argued that execution can now be obtained 
by a transferee of a properly under tbe 
authority of section 146. This section 
which introduced a new rule reads as 
follows :— dave as otherwise provided by 
this Code or by aoy law for tbe time being 
in foroe, where any proceeding may be taken 
or application made by or against aoy 
person, then the proieeding may be taken 
or tbe application may be made by or 
against any person claiming under him." 

It i'b true that Sbib Obaran Das is 
claiming under Kirpa Devi in a sense, but 
he is claiming as the transferee of the prop¬ 
erty, not as assignee of the decree. Apart 
from that, Order XXf, rule 16 in my opinion 
gives tbe saving provision. Order XXI, rule 
16, lays down definitely that when a person 
other than the decree bolder wishes to 
execute a decree, that person must prove an 
assignment in writing or by operation of the 
law, and muet adopt the procedure laid down 
iD Order XXI, rule 16. If the argument 
of tbe learned Counsel for the appellant were 
accepted, it would not be necessary to invoke 
the provisions of Order AX1, rule 16 in any 
circumstances. It has further been argued 
that inasmueh a transfer took place before 
the decree of tbe High Court oame into 
existence and while the appeal was pending 
before the High Court, the decree could 
Dot be assigned to Shib Cbaran Das, be¬ 
cause there was no decree then in exist¬ 
ence. I cannot accept this argument but 
even if accepted it could not help Shib 
Obaran Dae. The faot is that do odb can 
execute the decree except the decree-holder 
or a person to whom the decree has been 
transferred by assignment in writing: or 
by operation of the law. It was for Shib 
Uharan Das to comply with the proviciom of 
Order XXI, rale 16. It ie immaterial wbl| 


(1) 30 A- 28) 4 A. L. J. 769; A. W. N. (1907) 280. 
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his disunities may bays b3aa in complying 
with those provisions. The view whieh I 
take appears to have been tiken by Chamier, 
J. ( in Dost Muhammad v. All if ffusiin Shan 
(2). If Shib Charan Dis desired to exe- 
aate the desrees in question it was an 
g’seotial preliminary that those desrees 
flhoald have been assigned to him in 
writing. I aesordingly dismiss these appeals 
with sosts. 

J. P. 

Appeal dit nine J. 

(2) 17 Ind Cas, 612. 


CALCUTTA HIGH COURT. 

Appiil pbou Appxllite Decree No. 1952 

• of 1919. 

Desember 19,1921. 

Fresent Jaetioe Sir N. R. Ohatterjea, Kr., 
and Mr. Jastioe Panton. 

■ NAGENDRANATH PAUL-DiriKDm 

—Appelunt 

venut 

■ Srimati SORAT KAMINI DASI, and of 

HER D^TH HER SONS AsD KllhS JAMINI 

Mohan sorkar a*d othirs— 

RuPuHDKNTI. 

. Limitation Act (IZ of 10081, Sch. 1, Art. 109— 
Sait for recovery of profits of immoveable properly 
wrongfully received by defendant—" Wrongfully re¬ 
ceived," meaning of. 

' Subsequent to a mortgage-rteoreo, in execution of 
wbioh the plaintiff purchased the mortgaged laude, 
the mortgagor granted a usufructuary mortgage in 
favour of the defendant who ontered into possession 
and roalised rents from certain tenants of those 
lands. The plaintiff after having obtained possession 
of these lands through the Court from the defend- 
ant brought a suit for recovery of the monies 
realised by tho defendant from those tenants: 

‘ Held, that Article 109 of tho First Schedulo to 
tho Limitation Act was applicablo to the snit as tho 
defendants’ usufructuary mortgage was pendente life 
apd as snoh invalid os against tho plaintiff, [p 681, 
«ol- li p. 880, ool J.] 

The words “wrongfully received” in Artiole 109 of 
the First 8ohodulo to tho Limitation Aot inolndo 
reoeipt of profits that cannot legally be substan¬ 
tiated. [p. «8|, col. .] 

• Appeal Against a deoree of the Diatriet 
•Judge, Backara, dated the 3rd July 1919,' 
affirming that of.tbs. Subordinate Judge 

Dietriet, dated the llth Oitober 


FACTS appear from the judgment. 

Baba Najenlra Nath Qhose, for tbs Ap¬ 
pellant.—Tbe defendant is tha appel¬ 
lant, The appeal arises out of a suit 
to reoover money- The faets are briefly 
these. A certain Zemindari whieh was an 
impartible estate was owned by Raja Indra 
Singh. He died in 1855. His surviving 
widow died io 1905. Bilbhadra, the re¬ 
versioner expeotant, exe sated two mortgages 
of his reversionary interest in the life¬ 
time of tbe Rani in 1891 and 1904 in-favour 
of GopiDath and Digambar. In 1909 tbe 
mortgagees sued Balbhadra. It ended in 
a sompromise deoree on llth May 19i0. 
The desree was made absolute od let 
August 19ll. My client obtained from 
Balbhadra an ueufruoluary mortgage of 
some of the properties on 25th Augost 
and 29th November 1912, Sobsequently 
the Raj was brought to sale and was 
purehased in exesution of tbe mortgage- 
deoree of 1911 by the predesessor of tbe 
respondent on 6th May 1^13. The plaint¬ 
iff’s sause of astion is that I realised tbe 
Jeyet and Bhadra hiitt of 1320 due to tbe 
Raj. The present suit was instituted on 
the 16th September 1916. The question 
is whether Artiste 62 or Artiole 120 of the 
Indian Limitation Ast would apply to the 
ease. The learned Judge has held that Article 
120 would apply aod, therefore, the present 
suit is within time. I submit that neither 
of those Articles are applisable, but Artiole 
109 would apply. It also might eome under 
Artiole 62. Refers to Ballen and Leake’s 
Precedents of Pleadiogs (7th E fition) 202; 
Mahomed IFaAit v. Mahomed Ameer (l). There 
is no finding when tbe mooey was reseived by 
me. The deiision in Satyendra Nath Tkakur 
v. Nilkantha Singha (2) relied on by the 
lower Oonrt does not apply. The oale did 
net transfer to the purobaser all the rentq 
in arrears whieh were dne to me. I am 
entitled to the rente of the Jeyat kill, np 
to th6 date of sale. Rant would aosrae 
doe from day to day as between landlords, 
Refers to Qotam Mahomed v. Shibendra fades 
Baner.ei (3) where it has been held that 
Article 109 applies to easee like the 
present. 

(1) 82 0. G27| 1 O. L. J. 167. 

. ( 2 ) 21 0. 883, 10 Ind. Deo. <n. a.) 686. 

W 85 0. 090 at p. 905, 18 0. W. N. S03, 
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Baba Kalikinkir Ohakra arity (with him 
Babns Panchanan Qhose and hlonindm Kumar 
Pott), for the Respondent.—I submit neither 
Article 62 nor Artiole 109 applies. The 
sale was on 6th May 1913 and was son- 
firmed on 26th January 1914. There was 
an application for the setting aside of the 
Eale. That matter came up to this Court. 
The plaintiff had no oause of aation before 
sale was confirmed. When the defendant 
entered into the lands as usufrustuary 
mortgagee his possession was wrongful. 
Refers to Artiale 1C9 of the Indian Limi¬ 
tation Act. I sould not sue before 26th 
January 1914 when my purchase was con¬ 
firmed. Although the usufrustuary mort¬ 
gage has been found to be invalid, yet I 
submit his entry into the lands prior to 
my purchase was Dot lawful. Refers to 
Bhukantttear Ehattacharjee v. Ewaroketwar 
Bhattachariee (4). Article 109 contemplates 
cases of mesne profits. Refers to hoU 
lowoy v. Qurethwar Strip (5) and Nritya • 
moni Bani v. Lakhan Ohandra Sen (6). 
The case will have to go back if it be 
held that either Article 62 or Article 109 
applies to the case. 

Babu Eanchanan Ohote followii g said: 
One question remains, tic, whether the 
period of limitation runs from the date 
of reoeipts of profits. That implies that 
the party claiming has a right to sue at 
that date. My title would relate baek to 
the date cf purchase. The period of 

limitation would be suspended till the 
eale is confirmed. Suppose my sale is con¬ 
firmed more than three years after then 
I would have no remedy if Article 109 
applies. I submit Article 109 would not 
apply. The learned Subordinate Judge 
very quaintly describes my position as 

that of a posthumous child. If it be 

held that my rights were suspended, then 
the olher side has no cause at all. I 

adopt the arguments of my learned friend 
Mr. Chakravarty on all other points. 
Refers to Batanta Kumari Debi v. Kamikthya 


(4) 68 1ml. Cus. &76; 34 C. L. J. COS. 

(6) 3 0. L. J. 182. 

(0) 33 lnd.Cas.46?; 43C. 660 (P. C.) ; 20 C. V. N. 
622i 30 M. L. J. 629; (1916) 1 M. W. N*. 332; 20 M. L. 
1. 1Q| 3 L. Yf. 471, 18 bora. L. K. 416; 21 C. L, J. 1. 
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fr? “ Dd Sumo v 

ohooihes M<>okhee Burmortia (8). 

brief bU Naaendra Nath aho,h replied in 


JUDGMENT.—This appeal arises out 
ot a suit for recovery of rents realised 
by the defendant from certain tenants in, 
respect of oertain lands purchased by the 
plaintiff at a eale held in execution of a 
mortgage-decree obtained by two persons, 
Digambar Pal and Gopinath Daripa. 

It appears that subsequent to the decree 
obtained by the mortgagee, the mortgagor 
granted a usufructuary mortgage in favour 
of the defendant. The defendant entered 
into possession of the property under it 
and realised rent from certain tenants of the 
property. The plaintiff, after his purchase 
at the eale held in execution of the mortgage- 
decree, obtained possession of the property 
through the Court from the defendant, 
and then brought the suit out of which 
this appeal arises for recovery of monies 
realised by the defendant from the tenants 
for certain kith of Jeyst and Bhadra 1320, 
Faeli. 

It is found that the defendant's usufructu¬ 
ary mortgage was pendente iile and, as such, 
invalid as against the plaintiff. The plaint¬ 
iff describes the defendant in the plaint bs a 
trespasser. 

One of the questions raised in the case was, 
whether the suit was barred by limitation; 
and, if so, whioh Article of the Limitation' 
Act was applicable to the case P 

The plaintiff contended that Article 120 
was the proper Article ; while the defendant’ 
contended that it was Article 62. 

The Court of Appeal below held that 
Article 62 did not apply and that Article, 
120 was the proper Article applicable to the 
case. 

The defendant has appealed to this Court' 
and has contended that the proper Article' 
applicable to the suit is Article 109, but even 1 
if that is not applicable, Article 62 should ' 
be held to apply, and in BDy case Article 120 

is not applicable to the suit. ' 

. . ' < 

• * ' , , . ! i ... -i 


(7) 33 C. 23; 2 C. L. J. 228 (P. C.'.; 15 M. L. J. 820* 
7 Bom. L. R. 904; 10 C. W. N. 1; 2 A. L. J. 810, 32 I.- 

A '(8M2 M. I. A. 244; 2 B. L. R. P. 0. 10, 11 W. R., 
P. C. 6: 2 Sar. P. C. J. 424 ; 20 E. R. 831; 2 Snth. ?. 
C. J. 178; 7 Iud. Dec (s. a.) 439 (P. C.J. 
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We are of opimon that the firet contention 
is correot, and that Article 109 ie the proper 
Article applicable to the enit. 

That Article provides a period of three ysare’ 
limitation .'or a suit for recovery of'profits of 
immoveable property belonging to the plaint¬ 
iff which have wroDgfnlly been received by 
tbe defendant. 

There ie no doubt that the monies reoaived 
by the defendant are profits of immoveable 
property and upon the finding, those profits 
belong to tbe plaintiff. 

It is contended, however, on behalf of the 
reipondent that those pro6te cannot be said to 
have been wrongfully received by the defend¬ 
ant at the time they ware received ; because at 
that time, thedefendant claimed to realise them 
as usufructuary mortgagee. • But. ai stated 
above, that mortgage was invalid as 
bgainst the plaintiff ; the words "wrong¬ 
fully, received" in Article 109 include 
receipt of profits that cannot legally be sub¬ 
stantiated. 

In the oase of Peary Mohan Roy v. Khela • 
ran Sarkar (9), a suit was instituted by the 
owner of a putni for recovery of mesne 
profits against the defendant who had pur¬ 
chased tbe pulni at a sale under Regulation 
VIII of 1819 and bad been in possession 
under tbe purchase which was subsequently 
set aside. It was held that tbe defendant 
wiougfully received the profits wbioh were 
Wseivable by tbe plaintiff and that Artiole 
109 and not 120 governed the case. 

. Oop attention has been drawD, on behalf 
of the respondent, to tbe case of Bhubantsvar 
Bhattoehdrjee . v. Dwarakestcar Bhattacharjea 
(4), But that was a ease in which a suit was 
brought by a co Bharer landlord against an¬ 
other for a share of the paddy.rent collected 
.bj the latter, the paddy-rent being due in 
.respect of lands held, by the qo-sharera not 
but jointly, and different consider a? 
lions would, arise in a case of this kind as the 
rsssipt of rent by tbe so-sharer was not 
'Wrongful. • 

^e w e accordingly of opinion that Article 

109 is applicable to tbe enit. That Article 

lays down that the period of three,years is to 
be counted from the time when the profile 
are received. 

In this case there ia no finding when the 
jwfita were received. 

JS c “* 35 o. 998; 8 0. L, J. 181; 18 0. 

ff.«. 16,4 M, L. T. 419. 



The case must aosoriingly ba sant back 
to the lower Appellate Court in order that 
that matter may be inquired into. 

If the profits were received within three 
years, the question of limitation must be 
deoided in favour cf tbe plaintiff. 

The learned Pleader for the respondent 
has contended that, even if tbe profits were 
received beyond the three years before tbe 
date of the institntion of tbo sait, the Court 
should consider whether limitation was 
pospenled or noi; bscause the sale at which 
tbo plaintiff pnrohasad was od a later date, 

» e , on,some date within three years of the 
suit. This question, however, was not raised 
in tbo Coer a below, and all the materials for* 
deciding tbe question whether there should or 
should not be any suspension of limitation; 
in the case are not before us. We, therefore, 
think that if tbe Court below finds that the 
profits were received more than three ysare- 
before the date of the sait, this question will 
be gone into by that Ooort. t • 

It is contended on behalf of tbo appellant: 
that even if the suit is not barred by limits-: 
tion, the rent ought to be apportioned between, 
the defendant and the pliintiff, having.: 
regard to tbe principle embodied in seotion- 
36 of the Transfer of Property Ael. Thia; 
question will alio ba. considered by the Court 
halo*. . i » 

The case'is acrjrdiogty sent back to .tha 
lower Appellate Court for disposal bsaordidg 
to law, having regard to the .ohjorvationa 
made above. t 

Costs to abide tbe result. • „ , 

b. N. Case lent bach, < 



• .•■ .1 
' *c .'I 

LAHORE HIGH COURT. 

Sscohd Civil Appml No. 195? o# 1916. * 
December 14, 1920. r 

. Trcieut Mr. Justice Le Rossignol and 1 
Mr. Juetioe-Wilberforoe. '» 

MUNSHI LAL— Difimdant 
—Appillakt 

term - . I 

SOHAN LAL, minor, throcshBANNE LAL 

. —PLAINtlFF—AND OTHlRS-DcFSlipA^^ 

Rmpondhtb. .1 3 

family--Alienation, by om ca, 
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HIMiKOIKI MBS r. 8AFAT BUKDAR1 DIBTA, 

■parcener, validity o/— Appeal, second—New plea. 

An alienation by a eo-parcener in a joint Hindu 
family cf the family property, which is not for the 
beneht of the family, is liable to be annulled in its 
entirety at the instance of another co-parcener. 

The High Court will not entertain an argument 
which is raised for the first time in second appeal. 

Second appeal from a detree of ibe 
District Judge, GurgtoD at Hieear, dated the 
let May 1916, effirmi D g that of the Sub- 
ordinate Judge, First Class, Gurgaon, dated 
the 11th Desember 1915. 


[1922 

ie au argument whish ia now urged for tbs 
first time and sannot be entertained. The 
other grounds of appeal rere not argued. We 
diBtniea tbe appeal with cost?, 
w. c. A. 

Appeal diimined. 


Lala Mali Sugar, R. 8., for tbe Appellant. 

Pandit Nanak Chand , for tbe Rerpond* 
ante. 

JUDGMENT,—In this sase the plaintiff 
sued for a deolaration that an alienation 
made by bis brothers, Mohan Lai and 
Hullasi, should have no efFeet against hie 
reversionary rights. Tbe lower Appel- 
late Court has found that Mohan lal 
had been adopted into another family and, 
therefore, was not competent to transfer 
plaintiff’s rights and that, as far as the other 
brother, Hullasi, was concerned, the rale was 
null and void as against tbe plaintiff, as it 
was not proved to have been effeeted for the 
family benefit. 

Mr. Moti Sagar in arguing the appeal 
nrges, first, that the sale should not have 
been set aside as far as tbe personal rights 
of Hullasi are soneerned. Hullasi, however, 
is merely a so pariener in a joint Hindu family 
and it sannot be predisated that he has any 
share of his own until partition. A slear 
authority on this point is Piare Lal v. Ram 
Ohand (1), The lower Court was, therefore, 
right in annulliog the whole alienation, 
Mr. Moti Sagar also urged that the lower 
Court should have held that the rale was 
made by Hullasi as manager of the family 
and for tbe benefit of bis minor brother, 
the plaintiff. On this point the lower 
Appellate Court has held that no bene6t 
whatever has been proved to the family from 
this alienation, and this being a finding of fast 
sannot be contested on eesond appeal. Mr, 
Moti Sagar wished also to raise the conten¬ 
tion that Hullasi and plaintiff did not 
•onstitute a joint Hindu family, but that 

(1) 11 lud Cas. i«i 21 P. a. 11)12; 112 P. W. R. 
J9U. 


CALCUTTA HIGH COURT. 
Appeal from Oaiginal Decree No. 268 or 

1921. 

August 11,1921. 

Pretent :—Justiee Sir Asutosh Mookerjee, Kr., 
and Mr. Justise Panton. 

Eani HEMANGINI DEBl akd other)- 
Plaiktiffa—Appellants 
tertut 

SARAT SUNDARI DEBYA and others— 
Defendants— Respondents. 

Probate and Administration Act (V of 1880, si. 
50, 76, 8>, 92 -General grant of Probate, operation 
of-Judgment in rem, if can be collaterally attacked— 
Several executors, pouters of, when can be exercised by 
some. 


A general grant of Probate must be deemed te 
mtinue in force until the Probate or Letters of 
dministration shall have been re called or revoked 
j the Court of Probate on ono or other of the 
■ounds enumerated in section 60 of the Probate 
id Administration Act [p »>■«, col. 2, p. 884, col l.J 
Where a judgment operates as a judgment in rem 
a the decision of a Probate Court does under 
ction 41 of tho Evidence Act', it is not subject to 
,(lateral attack; whilo it remains in force, it u 
nclusivo not only on tho persons who are parties 
the judgment but upon all persons and all 

rnrts [p >-8«, col. 2,] . 

Where there are several executors, the powers •« 
1 may, in the absence of any direction to the 
intrary in the Will, be exorcised by any of them 
ho has proved the Will. [p. 885, col. 

Appeal against a decree of tbe Subordi- 
ate Judge, Bajshahi, dated the 21st Aogu.t 

920 

Babas Mohenira Hath Ray, Preo 8ankar 
[ajumdar, Phanindra Lal Maitra and Rama 
rotad Mooker.ee, for tbe Appellants. 

B.bns Datarka Nath OhMultl. *»« 
'ania Bhattachama, Kri.hm Samal Hat! 

,d Jatinira Nath Lahiri. lor th. BmoooJ 


ante. 
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B8H1KGIHI DEBI V. URiT IUNDA3I DEBT*. 

JUDGMENT.—This is an appeal by the 
plaintiffs in a eait fir aontribatioo, which 
has been institatel by them as executors 
to the estate of the late Raja Jogendranath 
Ray of Natore. The sase for the plaintiffs 
is that on tbe 19th September 1916, they 
satisfied a mortgage desree whish was opera¬ 
tive against the estate of their testator as 
also tbe properties of the defendants. They 
sonsequentlv pray for reaovery of specified 
same by way of oontribntion from different 
seta of defendants. Toe defendants repu 
diate the validity of the alaim and also sou- 
tood that the plaintiff i are iosompatent to 
maintain the astion. Toe Subordinate Jadre 
bai dismissed the siit on the preliminary point 
on two grounds, namely, first, that before 
the institation of the sait, tbe eieiutirship 
of the plaintiffs mast be deemed to have 
terminated when the heir at law of tbe 
deaea9ed testator attaioed majority; and, 
secondly, that even if tbe ezeintorsbip has 
not terminated, the phintiffs, who are three 
oat of four surviving eieiutors, are not 
competent to maintain th9 astion. a9 the 
Will contemplated that at least six exesa- 
torashould take joint astion. On the present 
appeal, the plaintiffs have ointroverted the 
view adopted by the Subordinate Julge on 
the qde&tion of the competeDoy of the eait. 
We shall examine the two points raised by 
the appellants in the order stated above. 

At regards the point, it is not disputed 
that Raja Jogendranath Ray made a testa¬ 
mentary disposition of his properties on the 
11th May 1900, that after bis death the 
Will was duly proved on the 2nd April 
190J, and that on tbe 23rd Jone 1902, the 
District Jndge granted Probats to seven 
persons (namsd as exmtori therein) in 
the form preairibed by section 76 of the 
Probate and Administration Act. This grant 
19 not in express terms limited in duration 
.and, attraits the operation of sestion 82, 
which provides that after the grant of Probate, 
Do other than the person to whom the same 
shall have been granted, shall have power 
to sue or prosecute any suit or otherwise aot 
as representative of the deceased throughout 
tha province iu which the same may have 
been granted, until sueh Probate shall have 
been re-called or revoked. The plaintiffs 
contend that inasmuch aa the Probate has 
admittedly been neither re sailed nor revoked, 
flo question can arise aa to their comps- 


tones to institute the present suit. Toe 
defendants urge that ae under section 3 of 
the Probate and Administration Ait the 
term “ Probate " means the copy of a 
Will esrtified under the seal of a Court of 
competent jurisdiction with a grant of 
administration to the estate of the testator, 
tbe scope of the grant should bs interprat- 
ed in the light of the provisions of the 
Will, and, further, that if this rule of con¬ 
struction be applied, it will be found that 
the grant has ceased to be operative, beeause 
tha clear intention of tbe testator, to be 
gathered from hi9 Will, was that the execu- 
tors should caase to hold offiie on 
the attainment of majority by the heir-at- 
law. This argamsnl plainly raises two 
distinct qaestionr, namely, first, is it open 
to a Coart, other than the Court which 
granted the Probate, to investigate whether 
a grant expresssd in general terms and not 
explioitly limitsi in daration, has expired 
by reason of the provisions of tha Will 
aod, secondly, if such collateral attack is 
permissible in a Court other than the Court 
of Probate, had the gzant io the present 
case ceased to be operative before the com- 
menasment of this litigatibn ? As regardc 
the first of these points, the plaintiffs have 
maintained that where a grant is not 
expressly limited in daration bat is formulated 
in general terms, the OOQrV of Probate and 
that Coart alone is competent to determine 
whether it has ceased to he operative, in 
other words, whether ocaasion has arisen 
to re call or revoke tbe graut. In support 
of this proposition, reference has been made 
to eections 50 and 82 of the Probate and 
Administration Aot. Section 50 provides 
that a grant of Probata may ba revoked or 
annulled for just cause whi|h is deGned 
to include amongst others tha contingency 
that the grant has become useless and 
inoperative through circumstances. Tha 
argument in substance is that a general 
grant mads in terms of section 76 ia 
operative nnder section 82 nntil the Pro¬ 
bata shall have- been re-called or revoked 
for the reason, amongst others, specified in 
section 53 that the grant has become 
useless and inoperative through circum¬ 
stances. In our opinion, thia contention ia 
well-founded. This view receives support 
from the principles which underlie the 
decisions in 8wendra Nath v. 4«nr»'la (qf 
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Tal (1) arid Chcndra Kumar v. Prator.na 
Kumar ( 2). In tbe former case, it was ruled 
that the phraseology of the fourth clause 
of section 50 is sufficiently general to make 
it applicable to cases where the cirecm- 
ftanaie ecctemplated have bappeued einee 
the date of the grant In the latter ease, 
it was ruled, on the authority of the deoi- 
eion of the Judioial Committee in Bombay 
Rurmah Trading Corporation v. Frederick 
Yorke Smith (3), that go long as the pereon 
entitled to the estate has net taken it cut 
of the possession of the exesotcre, they are 
entitled to sentinue in caaupation of the 
estate. The pricaiple teed cot be affirmed 
in an unqualified form that "onae an executor 
always an exeautcr'’; it is 6cffioient to bold 
that a general grant must be deemed to 
continue in forae until the Probate or Letters 
of Administration shall have been re oalled 
or revoked by tbe Court of Probate on ore 
or other of the grounds enumerated in section 
50. We are not dow called upon to consider 
whether an order for revocation is necessary, 
when a grant has beeD, in express terms, 
limited Jd duration, and tbe time specified 
has elapsed, Gut we observe that even 
upon that question, there has been divergence 
of judioial opinion iD other systems of law. 
Thus in Oftiey v. lest (4), Freke v. Thomas 

(5), Slater v. Mag (6), Matcalfe, In re (7) and 
Botcell v. Metcalfe (fc), it appears to have 
been assumed that no revooation was ceces- 
Eary, where the grant, on the faie thereof, 
was limited in duration and tbe prescribed 
period bad elapsed. Referenie may also be 
made to the judgment of Sir John Nioholl 
in the case of Cassidy, In re (y) where, as 
Judge of the Prerogative Court, he did Dot 
revoke a grant of administration with Will 
annexed to an attorney of the exeautor 
who was abroad, but pronounced it to have 
ceaeed and expired od application of tbe 


(1) 61 Ind. Cas. 930; 23 C. W. X. 763; 29 0. L. J. 
496; 47 C. 116. 

<2 64 Ind. Cas. 997; 33 C. I.J. 4)1; 25 C. T7. N. 
977s 48 C. 1051. 

(3i 19 B. 1; 21 I. A. 139; 6 Sar. P. C. J. 498; 10 
Ind Dec. (s. s) 1 (P. C.). 

(4) (;643) 1 Sid. 370; 82 E. It. 1163. 

(6) (1792) 1 Salk. 39; 1 Id Raym. t>67; 91 E. R. 40. 

(6i (1705) 1 Salk 42; 2 L.l. Ravin. 1071; 91 E R. 42. 

(7) (1822) 1 Add. 343; 162 E. H. 12). 

(8) (1824) 2 Add 340 162 E R. 321. 

(9) (1632) 4 H»gg, 300; 102 E. B. 1477. 
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exeautcr for Probate and on affidavit that 
to suits were perdirg. It was further 
directed that future grants durante obstniia 
should be expressly limited until tbe execu¬ 
tor or parly entitled to administration 
should duly apply for and obtain a grant; 
spo also Webb v. Kirby (10), Eendell, In re, 
IPeodv Rinde'l (11), Uetcson v. thelley (12)), 
Ri inboic v. Kittoe (13), iuuerhrop v. Bay (14), 
On tbe other hard, iD Pif on v. Wallis (15), 
Phillips, In the goods of (16) and Newton, In the 
goods of (17) tbe view was favoured that even 
in such cases, a formal order of revocation 
is necessary. Substantially to tbe same effect 
is tbe detieion of Lord Eldon acd Sir 
William Giant, M. R., in Kainrford v. 
Tayr.tin (IS). A similar view bas been 
adopted in tbe United States as appears 
from (be dcoieion in Morgan v. Bodge (19). 
But whatever room for difference of opinion 
there may be elsewhere in eases of grants 
expressly limited in duration or made for 
a spesifio purpeep, it is fairly dear that 
DnCer our statutory provisions a grant 
made in general terms murt be deemed 
to continue id operation till revoked or 
re called in an appropriate proceeding insti¬ 
tuted before a Court competent to exercise 
jurisdiction in that bebalf. This conclu¬ 
sion is in harmony with the elementary 
rule that where a judgment operates as a 
judgment in rem (as tbe decision of a Pro¬ 
bate Court dcea under section 41 of the 
Indian Evidence Act) it is net subject to 
collateral attack ; while it remains in force, 
it is conclusive cot orly od tbe persons who 
are parties to tbe judgment but upon ail 
persODsaDd all Courts. This view renders 
unnecessary an examination of tbe sesond 
point, namely, assuming, that tbe grant 
san be collaterally attacked in the present 


0) (18£6) 7 Do G. M. k G. 376; 26 L. J. Ch.145| 
IT. (x. s.) 73; 5 W. R-169; 44 L. U. .47; 109 B- B- 

1) (HOI) 1 Ch. 220; 70 L. J. Ch. 265; 63 L. T. 

49 W. R. 131. -a t t rh 607; 

2) 0914) 2 Ch. 13 at p. 43; S3 L,. J. Ch. 607| 

L, T. 765; 68 8. J. 397; 30 T. L. R. 402- 
13)0916)1 C h. 313 at p. 318| 85 L. J. Ch. 16-; 

L. T. 606; G'J S. J. 338. , y w , 

4) (1638) 8 A. & E. 624: 3 N- * £ 670 ‘ 1 * * 4 * * 7 8 9 _ 

. 463; 7 L. J. y. B. 261; 112 E. B. 975; 47 B. B. 6. 

5) C1763) 1 Leo 402; 161 E-«- 148. 

6) (1824) 2 Add. 335; 162 E. B. 316. 

71 (1843) 3 Curt. 426; 7 Jur.219; 163 E. U. 78V- 
8 i (1602) 7 Ves. 460; 32 E. R- , 

V) (1602) <4 N. H- £65| 62 Am- Pec, 2U, 
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sail, did it in law expire on the attain¬ 
ment of majority by the heir at-law P It 
ia manifest, however, that the aonstruotion 
of the Will as propounded by the defend¬ 
ants aannot be supported. The third 
slanse of the Will does Dot lay down that the 
exeantorahip would terminate on the attain¬ 
ment of majority by the grandson of the 
testator. It ia elear, even on the terms 
of that slanse taken by itself, that the 
exeiutorahip might oontinue after the heir- 
at law should have attained majority. But 
the other clauses of the Will leave no 
room for doubt on this point; referenae 
may be made apesially to the provisions 
of elauses 9 and 10 whiah deal with the 
expenses of maintenaose and eduaation 
of the grandson, or in the event of his death, 
of the adopted son, and also the expenses 
of maintenanie and marriage of the grand¬ 
daughters and their tons and grandson?. 
We are of opinion that the testator did 
not intend that the exeautore should eeaae 
to hold offiae immediately on the atlainment 
of majority by his grandson. From both 
these standpoints, we must hold asiordingly 
that the authority of the exeautors had not 
lapsed before the aommenaement of this 
litigation. 

Ae regards the eaoond queslioD, the 
Sabprdinate Jadge has held that in view 
of the direation in the Will that there 
should be at least six exeautors aotiog at 
the same time, three exeautors lannot main¬ 
tain this suit. We have examined the 
provisions of the Will and we are unable 
to uphold the view taken by the Subordi¬ 
nate Judge. We are fortified in our opinion 
as we find that this very Will was so 
interpreted by Holm wood aDd Imam, JJ. t 
in another tase whiah aame np to this 
Court, when they ruled that three exeautore 
out of the four who had obtained Probate 
were aompetent to aarry on proeeedinge in 
exeantion of a rent dearee. In our judg¬ 
ment, the Will affords no alear indiaation 
that the testator intended to supersede the 
rule enunaiated in seation 92 of ths Proba'e 
and Administration Aot, namely, that when 
there are several exeautors, the powers of 
alt may, in the absenae of any direation 
to the aontrary in the Will, be exeraised 
by any of them who has proved the Will: 
Sat V a Prathad Pal v. Motilal Pal (20). In thq 
•(WJ 27 o, GS3, i4 ind, Deo. (w. a.) 448, 



ease before os, Probate was granted to seven 
exeautors ; three of them have died and their 
plaaes have not been filled np ; three others 
have instituted this suit, and the remain¬ 
ing exeautor who refused to join as a plaint¬ 
iff has been included in the category of 
defendants. We are not prepared to say 
that the provisions of the Will invalidate a 
suit so framed. 

The result is that this appeal is allowed, 
the deare9 of the Subordinate Judge set 
aside and the sase remanded to him fqr 
re-trial on the merits. The plaintiffs are 
entitled to their easts in this Court. The 
aosts in the Court below will be in the 
diearetion of the Subordinate Judge, As 
the suit has been dismissed on a pre¬ 
liminary grouod, we direat, nuder eeatioa 
13 of the Court Fees Aat, that the Court- 
fees paid co the memorandum of appaal be 
refunded to the appellants. 

B. N. 

Appeal allowed. 


LAHORE HIGH COURT. 

Sxcosd Civil Appeil No. 1412 of 192 \ 
Desember 4, 1920. 

a 

Preunt:— Mr Jnstiae Wilb9rfor$e, 

GANDA RAM AMD OTHIR9—DSFJ.VDANT) 

Appillants 

venue 

SONAYTA RAM— Phiktiff— 
RkSPOVDXmt. 

Partition Act (IV of 1893J,f, 2-Partition, no formal 
objection to—Auction order, validity of. 


It is not necessary that thero should ba formal 
objections by the parties as to the possibility of 
a satisfactory partition of the property before a 
Court puts it to auotion according to tho priu. 
ciplos laid down in section 2 of tho Partition Aot" 
and the auction ordor oannot bo upsot in appeal* 
on tho ground of tho absenco of suoh formal 
objections. 


Ssiond appeal from an order of the Dis. 
trial Jadj?, Jhang at Sargaiha, dated Ihj 
I9ih February 1920, reversing fut 0 f the 
Senior Subordinate Jndgs, Jhang, dated th« 
27th November 1919, 


U, h, Puri, lot the Appollaqtq, 
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JUDGMENT.—In this use a decree was 
passed for partition of a very small house. 
The Subordinate Judge first issued a eom< 
mission for the partition but then apparent¬ 
ly at the oral request of the parties visited 
the spot and found that the partition on the 
lines ordered was imprastisable, He, there¬ 
fore, ordered the house to be put to austion 
assording to the principles laid down in 
seetion 2 of the Partition Aot. Against this 
order an owner of a fifth share appealed ard 
the lower Appellate Court asoepted the 
appeal as the respondents had not objected 
formally that the house was ineapable of 
being partitioned. Against this decision a 
second appeal has been preferred. 

It appears to me that the lower Appellate 
Court took an unduly narrow view of the 
case in upsetting the order of the Trial Court 
on the ground of the absence of any formal 
objections by the parties as to the possibility 
of a satisfactory partition cf the property, 
Moreover, the District Judge did not in any 
way attempt to meet the grounds given by 
the Trial Court for ordering the auction ; nor 
has the District Judge attempted to show 
how any practicable partition can be effeotsd 
of this small p-operty. In these circum¬ 
stances the lower Appellate Court was in 
error in setting aside the order of the Trial 
Court, 

I, therefore, accept the appeal and set aside 
the order of the District Jcdge and restore 
that of the Trial Court. The parties oan bear 
their own costs in this Court, as the appel¬ 
lants were somewhat to blame in not object¬ 
ing to the partition earlier on the ground of 
its impracticability, 


x. H. 


Appeal octepted. 
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CALCUTTA HIGH COURT. 
Appeal from Indolvikct JcRispicriOH No. 98 

of If 21. 

August 8, 1921. 

Peewit :—Justiie Sir Asutosh Mookerjee, Kt, 
and Mr. Justice Panton. 
NATHMULL — Appillajt 

rerun 

GONESHMULL JIVANMULL- 

FiSPOXI'BNT 

Presidency Town$ Insolvency Act (llloj 1909), m. IS 
(S', 118 ll)— Omission to serve notice, ij formal deject 
or irregularity —TTairer —Burden oj proof. 

The omission to serve the notice contemplated by 
sab-section 3 of section 13 of the Presidency Towns 
Insolvency Act is not a formal defect or irregularity 
within the meaning of section 118 of the Act. [p. 887, 
col. 2.] 

An order of adjudication should not be made to 
the prejudice of an alleged insolvent till notice of 
the institution of the proceedings has been served 
on him. [p. 887, col. I.J 

The burden lies upon the creditor to establish that 
the insolvent ha9 waived the defect caused by the 
omission to serve the initial notice prescribed by 
section 13. [p. 887, col. 1.] 

Appeal against an order of Mr, Justice 
Greaves, dated the 13 h July 1921, 

Messrs N, Sarhar and K. P. Khaitan, lot 
the Appellant. 

Messrs. A. N. Ohaudhuri and 3, L, Qhote, 
for the Respondent. 

JUDGMENT.—This appeal is directed 
against an order of dismissal made on a 
petition to eet aside an adjudication order 
under the Presidency Towns Insolvency 
Act. It appears that an application wa» 
made by a creditor of the alleged inrolvent 
for an adjudication ordtr. Notice of that 
application was served at 150 Cotton Street 
where it was, asserted the appellant carried 
on business. The case for the appellant 
is that bis residence was at 4 Banstollah 
apd that there wap, in law, no service of 
notice, with the consequence that the ad- 
indication order cannot stand. In this con¬ 
nection, our attention has been drawn to 
rule 75 of the rules under the Presidency 
Towns insolvency Act. That rule son- 
templates a personal service on the alleged in¬ 
solvent, and substituted service is permissible 
only if personal service cannot be effected. 
If persoral service cannot be effected, the 
Court may extend tbe time for hMr, {* 
tbe petition, or if the Court fied by 

affidavit or other evidence that lb « deb ‘° 
is keeping out of the way to avoid each 
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eerviis or service of any other legal proie3B, 
or that for aoy other cause prompt per¬ 
gonal eerviae cannot be effected, it may 
order substituted eerviae to be made by 
delivery of the petition to some adult in* 
mate at faia usual or last known residents 
or plate of business or by registered letter 
or iu euth other manner ae the Court 
may direet, and euth petition shall then 
be deemed to have been duly served on the 
dobtor, 

In the sate before us, it is aonteded on 
behalf of the respondent that the protedure 
prestribed in this rule was not followed. 
But it has been sontended that the validity 
of the order for adjudication tannot be 
tballenged on two groundp, namely, first, that 
the omiesion to serve the notite did not 
invalidate the adjudication order, because, 
it amounted to a formal defector irregularity 
within the meaning of cub section (l) of Bas¬ 
tion 118 of the Presidency Towns Insolvency 
Act; and secondly, that the omission has 
been waived by the insolvent. 

As regards the first ground, we are not 
prepared to bold that the omission to serve 
the uolise contemplated by sub sestion 3 
of section 13 of the Presidenoy Towns In¬ 
solvency Act is a formal defect or irregu¬ 
larity within the meaning of seition 118. 
This notice :s tbe first notice which the 
Legislature contemplated was to be received 
by the alleged insolvent before the pro¬ 
ceedings culminated in an Adjudication order 
against him. It is of fundamental import¬ 
ance that an order of this description eboald 
not be made to tbe prejudice of an alleged 
insolvent till notics of. tbe institution of 
the proceedings has been served on him, 
There is no authority direotly in point, 
but our attention has been drawn to tbe 
■ace of lemingham, Ex parte, Jerningh-im, In 
*• (l)i which was decided under another 
8tatnte, but which indicates that a notice 
of this description at tbe initial stage chould 
not be regarded as something the omission 
of which maybe treated as a mere 
formal defect orirregnlarity. The cases of 
oirkwooi, Ex parte, Maion , In re (2) and 
Vandtrlinden, Ex parte, Pogoit, In re (3) are 

A'bTb. 0 «;“• “ 8i17 L Bl, . 1S , S9 L. 
806?' *’ 870) 11 Ch ‘ D - 724140 L • T< 666i 27 w - Bl 
i%y'Sw oh d ' 51 ■- j - ° h - 760i * 7 l - t - 


clearly distinguishable. In the former case 
it was held a mere formal defect that tbe 
debtor was described in the petition aa a 
cattle dealer and not cattle dealer and 
farmer. In the second case, it was held 
a formal defect that a petitioning creditor 
did not state in his petition his willingness 
to estimate bis security, though he gave 
notice thereof to the debtor before the 
hearing. We are not prepared to hold that 
these ia9es Lave aoy analogy to the 
case before us. Tbe decision in Kiuorp 
Mohan Bog, In re (4), that an order for 
discovery under section 30 may be made 
ex parte ia clearly distinguishable, and does 
not support the contention that tbe adjudica¬ 
tion order made in tbe present ease without 
service of tbe initial notice prescribed by 
saection 13 is a good order. 

As regafde tbe second ground, the burden 
lies upon the creditor to establish that tbs 
insolvent has waived this defect in the pro¬ 
ceedings. Mr. Sarkar has maintained that 
there was no eoch waiver aa tbe appe&ranoa 
before the Registrar at the subsequent stage 
was noder protest, and we are not satisfied 
that there was in fast a waiver in thie 
case. 

We hold accordingly that this appeal mast 
be allowed and the order dismissing the 
application to set aside the adjudication order 
reversed. Tbe application will stand granted. 
Bat tbe consequence of this order will Dot 
be to dismise the application of the petition¬ 
ing creditor. Tbe parties will be restore! to 
the position wbieb they occupied when the 
order for service was made under section 13, 
sub-Bection'3. The petition will stand revived 
and will be dealt with in accordance with 
law from that stage. The appellant is entitl¬ 
ed to the costc of thia appeal including recerv* 
ed cost*, if aoy. 

B. N. 

Appeal alloved. 

(4) 88 Ind. Cas. 990: 20 0. W. N. U55| 44 0. 288, 
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BIBI F»TMA V. BAK*RiHlB. 

, SIND JUDICIAL COMMISSIONER’S 

COURT. 

Civil Miscellaneoua Application No. 18 

of 1920. 

July 15. 1920. 

Present :— Mr. Kinoaid, J. C. 

BIBI FATMA— Applicant 

versus 

BAKARSHAH and another—Opponents. 

3/ u ha m mada n La ic— Minor —>( suard ia n — Mother , 
right of —H’ow'pi marrying strange* — Forfeiture of 
right . 

Under Muhammadan Law the mother i3 the proper 
guardian of her infant boy, at any rate until the age 
of seven, and the burden of proving that, in the parti- 
cular case, the mother is not entitled to be the 
guardian of her infant son lies heavily on anyone who 
would assert it. [p 889, col. 2.] 

Under the Muhammadan law a woman who 
marries a stranger forfeits her right to the custody 
of her child by a former marriage, [p. 859, col. 2.] 

Mr. Tahil Ram, for Mr. Lilchand Haiomal, 
for the Applicant. 

Mr. Rufchand Billaram, fcr Opponent 
No. 1. 

Mr. Wadhumal Oodharam, for Opponent 

No. 2. 

JUDGMENT.—I have been asked in this 
ease to take a good deal of evidence by both 
eider, especially by the side represented by 
Mr. Ropoband. It has, however, always 
been my practice to deal with enmmary 
proaeedinge in a enmmary way and not to 
take any evidenee, if I think it nnneoeeeary. 
In this praotice I am fortified by the view of 
the Bombay High Court as set forth at page 44 
of the Bombay High Court Civil Oircnlare 

“Attention has teen sailed to a ease in 
wbioh an enquiry under Aot VII of 18:9 
was protraeted for a period of nearly two 
years. It ie obvione how very disaetrone 
eueh delay may be iD the interest of the 
family eoneerned. Seetion 7 of the Aat 
provides that upon the day fixed for 
hearing or as eoon thereafter as may be 
practicable the Court shall proseed to deoide 
in a summary manner the right to the 
eertifieate. There eeems to be some 
uncertainty as to the meaning of summary 
procedure. Tte inUntion ie that the 
Jndge shall make such erquiiy only as 
he thinks nesessary to satisfy his mind. 
In making 6uoh enquiry the number of 
witnesses whom he may think proper to 
examine on one side or the other, and the 
length of cross-examination which he may 


think right to permit, are matters entirely 
within bis discretion which should be used in 
such a wsy as to prevent the objest of the 
Legislature being defeated. Were it other, 
wiee, ary party desirous of delaying the 
order could easily do so by sailing a large 
number of unnecessary witnesees or cross, 
examining at unreasonable length. There 
may be oases where the nse of affidavits iu 
plaos of oral evideroe would be desirable, 
Where the evidence is taken on affidavit, 
the Court must be more careful to cheok 
any prolixity and to visit any fault in 
this direction by deprivation or impcsitiouof 
ooeta. These remarks apply to all Acts 
which direct a eummary erquiry in civil 
matlere.” 

The fasts of this ease san only be styled as 
extraordinary. There are two families of 
Pire who are interested in theseproieediogi. 
On the paternal side of the minor there were 
two brothers, BakBrebah and Jebanskab, 
Jekamban married Bibi Fatma, the applicant. 
By her he bad a son Gbnlam Rasool. On 
the maternal side of the minor’s family 
there were two brothers also Hydershah, 
and Abmedsbah. These two brothers 
married two sisters, Mir Zidi and Malik, 
Bibi. Hydershah by Mir Zidi had five, 
daoghtere, cf whom Bibi Fatma married, as 
I have said, Jebanshah and two otberp, 
Ziinat Bibi and Sabibzadi, married respect, 
ively Bskarshab’s two eons, Vilayatshah; 
and Mahomed Bnktb. By Malik Bibi 
Abmedsbah had two sons both of whom died 
as tiny shildren 28 to 30 years ago. Jc‘t 
after the death of Ahmedehah a certain 
pereon managed to get Malik Bibi (o 
recognise him as Azimehab, one of the two 
infante, who died, as I have said, when tiry 
children. Following his recognition by 
Malik Bibi, the self-styled Azimahah sollec.cd, 
alms or presents from the former dn- 
ciples of Ahmedsbah and was on the 17.h 
of Febrnary 1919 convisted by the learned. 
District Magistrate of Thar and Parka'und.r 
section 419 of the Indian Penal Code. Be 
W as ordered to pay a fine of Rs. 50 or in 
default to soffer rigorous unprisonment for ore 

m To return once more ti tbs paternal side 
of the miner 1 . f.o,il, Hi. fat er eb«.h , 
died in December 1919 and shortlyan r 

death hi. widow Bibi F.lm. apP 1 d 
this Court to be appointed guf»rdi*n 8. 
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minor rod, Ghulatn Rasool. This application 
}jas been opposed with great vigour both by 
Bakarsbah, the paternal nnsle of Ghulatn 
Baeool, and by Babai, also the sister of Johan- 
ibah and Bakarsbah. 

At the outset, it is slear that other things 
being equal, the mother is the proper gnardiaD 
of her infant boy only two yaara old. It 
has also been laid dowD in Mahammadan 
Law that the io9tody of a boy nntil, 
at any rate, the age of seven belongs to 
the mother (Wilton’s Anglo Muhammadan 
Law, 3rd Edition, page IS‘2). The burden, 
therefore, of proving that the mother in thie 
orse ie not entitled to be the guardian of 
her infant son lies heavily on ary oce 
who would assert it, The learned Pleader 
for Bakarsbah has relied on a Will alleged 
to have been made by the father, Jehanshab, 
on 12th of Desember 1119, that ie to say, not 
long before bis death. In that Will Jehanshab, 
after resiling various grievanc?s that be had 
against bis wife, has expressed the wieh that 
the guardianship of hie son should vest in the 
hands of bis elder brother, Pir Bakarsbah. 
This Will, however, has not been admitted as 
genuine by the other side, and it seems to me 
slear that, as by the Muhammadan Law the 
•UBtody of an infant boy until the age of seven 
vests in the mother, no Will could have the 
power to take that right from her. The 
next point urged by the learned Plaader, and 
it is indeed bis principal point, 1*9 that Bibi 
Fatma is not liviog in her basband’d house, 
but is likely to marry the pretender Az’msbab, 
As regards Bibi Fatma’a non-resideocs in her 
husband’s house, 1 think thie is only natural. 
She ha9 evidently quarrelled with her husband's 
relations and it is not probable that they 
would welcome her there or make her happy. 
The question remains as regards the alleged 
projected marriage with Azimshah. As I 
have said, be has been recognised by 
Ahmedshah’s widow. The sister of Abmod 
Shah’s widow is the mother of the applicant 
B'-bi Fatma. It has been alleged that previous 
to her marriage to Jehanshab, Bibi Fa‘ma 
wishadto marry Azimshah and that she now 
again wished to do so. These allegations, 
however, have been strenuously denied and 
Mr. Tahilram has given an undertaking 
that his client will renonnce her claim as 
guardian if she ever does marry Azimshah. 
All that the Court can say is that she baa 
no| 85 for done so j whether she will do so jo 


the future neither this Court nor any one 
else can say. But the Muhammadan Law, as 
I read it, makes it clear that a woman who mar¬ 
ries a straDger—and a stranger, undoubted¬ 
ly, Azimshah is—would forfeit her right to the 
SQBt:dy of her child by a former marriage. 
Therefore, aDy order giving the applicant the 
guardianship of tbe child mu6t be weighed 
by the condition that she will forfeit that 
guardianship if she marries Azimshah or 
any other stranger to her husband’s family. 
The next point raised by tbe learned 
Pleader is that there is a feeling in the 
community against taking the infant Pir 
away from bis father’s relatives. This may 
be the ease. But I do not think it is oce 
which should it flieDse a Court when desiding 
the question of tbe minor's guardianship. 
The next point advanced by the loarned 
Pleader is that tbe applicant does not reside 
within tbe jurisdiction of the Karachi Court. 

I quite agree with the Lamed Pleader that 
no one appointed as goardian by the Distriot 
Court of Karachi should reside outside 
its jurisdiction and were the applicant, after 
being appointed guardian, to leave tbe 
jurisdiction of tbe Court, it would be open to 
Bakarsbah or aoy other person interest¬ 
ed under seotion 39 clause ( h ) to ask that 
tbe applicant should be removed from the 
guardianship. Tbe next point raised by the 
learned Pleader is that even nnder the Ma¬ 
hammadan Law tbe right of guardian¬ 
ship should after the age of seven come 
to Bakarshah. Bat nnder s6otion 39 chase 
(j) of the Guardians and Wards Act it would 
be in tbe same way opeD to Bakarshab or 
any other perron interested to claim that 
by reason Df the minor boy being ovsr seven, 
the right of Bibi Fatma to 'be her guardian 
has oeased, 

1 think (hat I have now dealt, at any 
rate, with all the important points raised, 
in the learned Pleader’s arguments, I 
appoint Fatma to be guardian of the person 
of her minor son, Ghalam Rasool, but she 
shall vacate the guardianship, should she 
marry Az.mshah or aoy other stranger to 
her deoeased husband’s family. In view, 
of all tbe sirsumetansee of the sase, I do. 
not think that I should make any order 
as to costs, I will add one observation. It 
will probably be in the interest of the. 
minor boy, Ghulam Rasoal. if his “Dai" 
Karima goes to liye with her mother, I have, 
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bean informed by the applicant's Pleader that 
his client is qaite willing that Karima should 
do so. 

J. p. 

Mother appointed guardian of her ton. 


CALCUTTA HIGH COURT. 

Appcal pkom Ohioinal Ordib 
No. fc9 of 1,21. 

Angast 23, 1921. 

Preier.t :—Justice Sir Asntosh Mookerjee, Kt., 
ard Mr. Justice Panton. 

SUKHLAL KARNANT— Appslurt 

rersue 

Tab OFFICIAL ASSIGNEE of 
CALCUTTA—Rt'PONDtNT. 

Presidency Towns Insolvency Act (III of lflOlty, s. 38 
—Insolvency—Order for discovery—Wilful disobedience, 
consequence of. 

An order for discovery made under section 36 of 
the Presidency Towns Insolvency Act may, if 
disobeyed, involve the person concerned in grave 
consequences. Wilful disobedience of such an order 
may be followed by an order of commitment for 
contempt of Court In view of such possibilities 
the Court should act with great caution and afford 
all possible facilities to the person concerned to 
satisfy the Court that, at the time of the order, the 
things whore discovery was demanded, were 
either not in existence or were not under his control, 
[p. 691, col 2.] 

Appeal against an order of Mr. Jnstise 
Greaves, dated the 26fch July 1921. 

Messrs. A. Sarkar, S, K. Sen and lanqfcri 
James, for the Appellant. 

Messrs. B. D. Bose and L. P. Pugh, for the 
Respondent. 

JUDGMENT. 

Mookibjie, J.—Tbis is an appeal under 
elanse 15 of the Letters Patent from a judg¬ 
ment of Mr. Justice Greaves, directing the 
appellant to prodnse before the Registrar in 
Insolvency the rokurs and ledgers kept by 
him for the years ly74and 1975 Sambat. 

The fasts material for the determination of 
the question raised before us lie in a narrow 
compass and may be briefly resited. One 
Seldana was adjadisated an insolvent on the 
2nd July 192C. Seliana had carried on 
business in partnership with Sukblal Kirnani, 
the appellant before ne, and the firm had 
transactions with the Munitions Board. On 


the 18th August K20, a complaint against 
Seldana was Bled by the Munitions Board 
charging him with cheating, conspiracy to 
cheat and forgery. On the 26th August 
1920, a complaint wa9 lodged against Karnaoi 
charging him with conspiracy to cheat. On 
the 29th November U2D, the Official Assignee 
made an application before the Registrar in 
Insolvency in the matter of the insolvecoy 
of Seldana. 'n that application, the Official 
Aseigoee alleged that Karnani could give 
information regarding the dealings and 
propert-ej of the insolvent and prayed that 
Karnani should be summoned and examined 
by the Court and should be required to pro¬ 
duce all books, papers, correspondence and 
accounts relative to transactions had between 
him and the insolvent in connection with their 
partnership and dealings with the Munitions 
Board from the 1 6 th March 19t8. This 
application was granted ex pzrte, Karnani 
appeared before the Registrar in Insolvency 
on the I5'.b, 17th and 21st December 11-20, 
and was examined by Connie), on behalf of 
the Official Assignee. The object of the 
examination wa9 to ascertain whether or not 
Karnani was indebted to S;liana in a sum of 
Rs. 2,64.10. A petition was then presented 
by Karnani to Mr, Jaetice Greaves on the 4th 
January 1921, with a view to obtain can¬ 
cellation of the order for discovery made on 
the 23th November 1920, order section 36 
of the Presidency Towns Insolvency Act, 
The application was dismissed on the 7lh 
January 1920. An appeal was preferred 
against tbis order, on the ground, amongst 
others, that the order for discovery had been 
made ex parte. This contention was overrnledon 
the authority of the decision in Kittorg Mohan 
Bog, In re (1), and the appeal was dismissed 
by Sanderson, 0. J. and Rishardpon, J. on the 
17th March 1S21 [Sukhlil Karnani (Albert 
Felix Seldana) v. Official Assignee cf Calcutta 
(2)]. The judgment then delivered alco 
stated that the Court was not satisfied that 
the 6xmination was really intended to 
be used for an improper and ulterior pur¬ 
pose, namely, for the furtherance of the 
criminal prosecution. The matter was 
then taken up again by Mr. Jastice Greaves 
and on the 28 h June 1921, be gave directions 
for the purpose cf a fuller erquiry. An appeal 
was preferred against tbis order, and applies- 


(l) 36 Ind. Cas. 990; 20 0. W, V. 1155; 41 0. 286. 
(2; 66 Ind. Cas, 7l£; 25 C. W. -V. 7 oQ t 43 0.1030. 
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tion was made to the Coart of Appeal to stay 
the enquiry pending the final disposal of the 
appeal. This application was refused on the 
glh Jnly 1921, and the appeal failed. 
The result was that the order of the 2Stb 
November 1.^20 stood as a good aad valid 
order. Mr, Juetiae Greaves then held the 
further enquiry, and on the 26th July 1921, 
made the order which is the enbjest matter 
of the present appeal. The order direets 
Earnanito prodate the rokuri and ledgers 
mentioned and it is added that the order 
would be served upon Earnani personally 
at a peremptory order with thensual warning 
note. 

In support of the appeal, it has been urged 
that the evidenie does not conclusively show 
that the account-books are iD exietente and 
are under the eontrol of Earnani, That the 
assount-books were at one time in existence 
is dear from the statement of Earnani 
himself; it is true he did not write them and 
there is no evidence to show that he had 
them in his personal enstody. The hypothesis 
with which he started in the coarse of tbe«e 
proceedings was that during the raid of hie 
premises by the Police on the 2 rd Dasembar 
1919, when nnmerous account-books and 
papers were seizid by the inveetigatirg 
officers, the particular account-books now 
required might have been se'zid and taken 
aw4y by the Police. In vie v of the order 
whish wo propose to make.it is not desirable 
that we eboald discuss in detail the evidence 
addased in snpport of this allegation ; it is 


against him. Indeed, Mr. Jaslice Greaves, 
in the eonree of the judgment delivered by 
him on the 7th January 1921, made the 
following observation whiah is pertinent in 
this connection: “TbeD, lastly, with rfgard to 
the alleged improper purpose of the examine- 
tion, it seems to me that it is for the 
witness to object to sneh queitions as be 
eonsiders are put for an improper purpose, 
and if necessary, I think he would be 
justified on the advice of Coonsel in refusing 
to answer such qnestions even if directed to 
do so." We Deed Dot consider how far a 
refusal to answer questions might involve 
Earnani in eerions tremble, if the principle 
recognised in Fernandez, Ex parte (3) ehonld be 
iovesed. But a perusal cf his statement does 
leave odo under the impression that this 
observation was not lost npon him and his 
Coonsel. The enbstanie of the matter is that 
the enquiry has been condnsted noder sir- 
eamstanses which might very well prove 
seriously embarrassing to Earnani. Those 
circumstances, we have been informed, have, 
however, now changed as the criminal charge 
against him is no longer pending. Under 
altered condition?, be may tbns be able to 
make fuller dit-closures than what was con¬ 
sidered practicable by his legal advisers 
darirg the pendency of the criminal proceed¬ 
ing ; and we are of opinion that be should be 
afforded an opportunity to do so. An order 
for discovery made under 6ectioD 33, may, if 
disobeyed, involve the person concerned 
in grave consequences. Wilful disobedience 


suffiiient to state that, in our opinion, the 
theory has not been established. An examina¬ 
tion of the books and papers still in tbe cus¬ 
tody of the Police has shown that the books 
required are not there and were not amongst 
those taken away by tbe Police at the time 
of the raid. This, however, does Dot by 
itself justify the inference that tbe only other 
possible alternative conclusion, to be deduced 
by an application of the principle of cod- 
tinnity, ia that tbe books are still in existence 
and are under the control of Earnani. We 
cannot overlook tbe fact that during tbe 
whole of the time that this matter was under 
investigation, a criminal charge of a grave 
character was pending against Earnani, and 
that be apprehended, rightly or wroogly, that 
any statement be might make in oouueition 
with these proceedings, might bs utilised by 
we prosecution, even if not actually used 


of 6noh an order may be followed by an order 
of commitment for contempt of Court, as hap¬ 
pened in the case of Origanti Vankotarathnam 
v. Detihachari (c). In view of soch possibilities 
tbe Conrt should act with great caution 
and afford all possible facilities to the per. 
son concerned to satisfy the Court that at 
tbe time of the order the books were 
either not in existence or were not under 
his control, 

The result ie that this appeal is allowed 
and the order made by Mr. Justice Greaves 
on the 23th July 1921 sat aside. The case 
will be remitted, so that there may be a 


„ 8 -> ** ias R ' C7S : 30 L. 3. 
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fresh investigation of the question, whether 
the appellant is in a position to tarry oat 
the order made on the 29th November 
1920, for the production of rokur and cor- 
responding ledger of 1974 and 1975 Sambtf, 
Th9 costs of this appeal will be in the 
discretion of the learned Jadge who may 
re-hear the matter. 

B. N, 

A)peal dialled. 


ALLAHABAD HIGH COURT. 

Sicosd Civil Aipial No. 881 of i920, 
Febrnary 21, 1922. 

Freud :—Justice Sir P. 0. Banerji, Kt., 
anti Mr. Jnstice Stuart. 
BHAGWAT PRASAD TEWARI 
—Depcbdabt—Appillabt 

t-ersus 

MUHAMMAD SHiBLI-Plawtipp- 
Rispondikt. 

Civil Procedure Code (Act V of 1908;, 0 IX, r 7- 
Kon-appearance of defendant—Suit ordered to be 
proceeded ex parte— Dejendant, whether can appear 
subsequently. 

Where on the first date fixed for hearing, a defen J. 
ant is not present and the Court makes an order 
directing the suit to proceed against the defendant 
ex> parte, the defendant is not precluded from 
appearing on a subsequent date and offering to tile 
his written statement and to produce his witnesses. 

Second appeal from a decree of the Dis¬ 
trict Judge, Gorakhpur, crnhrming a decree 
of the Subordinate Judge. 

Mr. Pea*u Lai Barter,i, for the Appellant. 

Mr. S. U. Sulaiman, for the Respondent. 

JUDGMENT.—In cur opinion this ease 
has not been properly tried and must be sent 
baek to the Court of first instance for a freeh 
trial. 

The suit was brought to enforce two 
mortgagee against two persons, Bhag* 
wat Prasad and hie eon Kalka Prasad, 
Bbagwat Praiad wae alleged to be the 
executant of the mortgage deede. The snm- 
mors issued *o the defendants was served 
pereorally on Kalka Prasad, but it was 
hfiixsd to the house of Bhagwat Prasad, who 
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was not found. On the first date fixed for 
hearing, Kalka Prasad appeared and filed hie 
defence. Bhagwat Prasad did not appear, 
and the Court recorded an order directing 
that the case should b9 heard against him 
ex parte. The case, however, was not heard 
on that date, and the hearing was postponed 
to a subsequent date, On that date, Bhagwat 
Prasad appeared and asked for an ad¬ 
journment to enable him to file hie written 
statement and to put forward his defence and 
to adduce his evidence. This application 
was refused, but the case was, for come 
reason, adjourned to another date. On that 
date Bbagwat Prasad again appeared and 
asked the Court to permit him to file bis 
written statement; and be stated that his 
witnesses were present in Court and he was 
ready to adduce his evidecc?. The Court 
refused to listen to him and to receive hie 
written statement on the ground that on 
the first date fixed for bearing, be was not 
present and the Court had ordered proceed¬ 
ings to be held ex parte against him. 

This view of the Court of first instance 
was dearly erroneous and, strangely enough, 
it was accepted by the lower Appellate Court. 
No ex parte decree bad been passed against 
Bhagwat Prasad. The mere fast that on 
the first date filed for hearing he was Dot 
present, and the Court made an order 
directing that the suit should prooeed against 
him rx parte, did not preclude him from 
appearing on a subsequent date and offering 
to file his written statement and to produce 
his witnesses. His application ought to have 
been granted and the case ought to have been 
heard as against him. 

We allow the appeal, sat aside the deoree 
passed against Bhagwat Prasad, and remand 
the case to the Court of first instance with 
direction to re-admit the suit as against 
Bhagwat Prasad and to try it according to 
law, Costs here and hitherto will be costs in 

the cause. 

Appeal allotted, 



INDIAN 0A8E8. 


893 


VoL IiXVli 

7AE1R MUHAMMAD U. AMIR C3AND. 

LAHORE HIGH COORT. 

Second Civil Appeal No. 297 cp 1920. 
July 16, 1920. 

Present :—Mr. Justioe Sootfe*Smith. 

FAKIR MUHAMMAD-Plautipp- 
Appkllaat 
versus 

AMIR OHAND and others—Defendants— 
Respondents. 

Civil Procedure Code (Act V of 1908J, s. 67— 
Code of Civil Procedure (Amendment) Act (l of 1914 
6. 3 —Agricultural larul> sale of —Commissioner, sanction 
of, whether necessary—Insolvency — Insolvent , death of 
—Legal representatives, whether should be impleaded . 

In the absence of any noti6cation as contem¬ 
plated by section 3 of Act I of 1914 the sanction of 
the Commissioner of the Division is not necessary 
as a condition precedent to the sale of agricultural 
land under the provisions of section 67 of the Civil 
Procedure Code of 1903. 

There is no law that upon the death of an insoU 
vent, who has been adjudicated as such, his legal 
representatives should be brought on the record in 


r-- 

Second appeal from a deme of th 
Distriet Jndge, Sialkot, dated the 29t 
Oitober 1919, confirming that of the Sab 
ordinate Judge, Seootd Clagg, Sialkot, date 
the 21at Jane 19l9. 

Mr, Haq Nauat, for the Appellant. 

Lala Jagan Nath, for the Respondents, 

JUDGMENT.—In the suit out of whic 
the present seaond appeal arises, the plaintifl 
appollant slaimed possession of aertai 
agriinUoral land and a house wbiah wer 
the property of his deceased father, wb 
had been adjadijatsd an insolvent, an 
whiah were dnly sold by the Receiver. Th 
property in dispute was purahaeed by Pret 
de.e^ed whoee representatives ar 
the defendants respondents. The plaintiff' 
•lairn has been dismissed, it being bel 
that the rnliog Jagdip Singh v. Batca Narai 
(j) does DO j apply to thia eas 
hcoiuse the property of the plaintiff'* fathe 
vested m the Reaeiver prior to his death 
that the debts inaurred by the plaintiff’ 
ather were for valid necessity, and tha 
>nere was no neaeseity in the insolvena 
proaeedmga to bring the plaintiff’s name o 

e record as the legal representative of hi 
dtoeased father. 

The first point urged in appeal is tha 
neagrmnlturalland aould not be sold witbou 
sanation of the Commissioner of th 

1913 (P ' B)l 160 1 


Division. Now, no doubt nnder the rules 
framed under section 327 of the former 
Cede cf Oivil Procedure such land could not 
be sold without 6uoh sanation, but in Kithore 
Ohand v, hhar Singh (2) it was held that 
“icasmnah as in the Oivil Prcoedore Code 
of 15 CS, section 67 reenacts only the first 
paragraph of reition 327 of (he old Code, 
and has omitted the seaotd paragraph cf 
that reatioD under whiah the epccial rule 
authorising the Commissioner to sanation 
sales of agricultural land in execution of 
the dearee of a Oivil Court had been 
framed, the special rule in Question became 
inoperative from the date cn whiah the new 
Cede came into fone and that the sanction 
of the Commissioner of the Division is no 
longer reqoired as a condition precedent 
to the sale of agricultural land in execa- 
tion of a dearee for money.” Counsel admits 
the force of this authority but refers to 
Act 1 of 1914, section 3. This lays 
down that when, on the date on whish 
the 1908 Code came into operation 
in aDy local * area, any 6pooial roles 
as to sale cf land in exesution of 
decrees were in force therein, the Local 
Government may, by notification in the 
local official Gazette, declare such rules to 
be in force. In accordance with this the 
Local Government might no donbt have 
notified that the special rules as to the 
sale of agricultural land framed under 
section t27 of the old Code were in force, 
bat, so far as I am aware, no such notifi¬ 
cation has issued and Counsel cannot refer 
to aDy. I, therefore, hold that the sanc¬ 
tion of the Commiccioner was cot necessary 
as a condition precedent to the sale of the 
land in Bait. Counsel for the appellant 
does not nrge that Jagdip Singh v. Bawd 
Naraxn Singh (1) is applicable to the present 
saie and, in my opinion, it is obviously 
inapplicable. The insolvent by getting him- 
self adjndisated insolvent tensed his prop- 
erty to vest in the Receiver for the 
good of his sreditors j in other words, .by 
bis own act he expressly charged the 
whole of his property for the payment of hia 
debte. 


Ground No. 1 of the appaal has, I lon . 
aider, no forte. There is no law that npou 

(2) lfllnd.Caa. 47*89 P. R. 1918; -1Q7 P L R 
1018,123P. W. ft. 1913.. ; "* h ' B » 
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tbe death of an insolvett, who baa been 
adjudicated as eueb.bb legal representatives 
sbonld be brought on tbe reoord in bie 
plate, On the tontrary, eeotion 10 of the 
Provintial Ineolventy Att lays down that 
if a debtor by or against whom an ineol¬ 
venty petition bas been presented dies, the 
prooeedings in tbe matter shall, unless the 
Court otherwise orders, be continued as if 
be were alive. There was, therefore, no 
nesessity that tbe plaintiff should have 
been brought upon tbe reirrd a3 tbe legal 
representative of bi9 deceased father. As 
regards the bouse, I see no reason for 
holding that its sale was invalid. It was 
expressly pot at tbe disposal of the insolvent's 
Estate Court by the insolvent himself and 
another house was exempted from attachment 
under the previsions of section 60 of the Civil 
Procedure Code becacsa the insolvent was an 
agriculturist. 

The appeal aicordingly fails and is dis¬ 
missed with costs. 

W, C. A. 

Appeal dismissed. 


CALCUTTA HiGH OOUBT. 

Appeal from Ohio. kai, Dicsbi No. 258 

of 1916. 

Appeal from Appellate Decree No. 2119 

ox 1915 

AMD 

. Holes Nos. 1217, 12.8, 1219,1220, 1221, 
1222, 1223, 1224 of 1915. 

May 12, 1920. 

PresentMr. Justice Richardson, and 
Justice Sir Syed Shams ul Huda, Kt. 
lx ,.o. 256 of 1916. 

KARTIO CHANDRA CHAKRAVARTY 
AMD ahother—Defbrdants Nos. 2 AMD 3 
—Appellamts 
versus 

GOS9AIN PROTAP CHANDRA G1R 

PlaIBTIFF AMD ASOTdBR—D eFEMDAMT 

No. 1—Redpomdemts. 

In No. 2i2 d of 191*. 

NANDA L AL—DiFEKDiNT—AppBLLvsr 

versus 

KARTIK CHANDRA CHAKRAVARTY 
Plaimtiff—Rbspondimi. 

Endowment* —Debutter property — Accretion* — 


Custom —Gir Gossains— Dismissal —Puuch, po>cer of 
— Bhat’s book , admissibility in evidence of—Evidence 
Act (I of 1»7 *) 9 s . b2. 

Properties acquired with the income of endowed 
property and treated by the thebaic all along as 
properties belonging to the idol, form the property 
of the idol [p col 1.] 

During the lifetime of his guru, a chela who is of 
age may be a member of the punch, [p 89T, col '2 ] 
Among Gir Qossains marriage is not allowed and 
by custom if any one of the Gir Qossain sect drinks 
wine or marries or becomes addicted to vice the 
Punch can dismiss him and instal another ehebait 
in his place, [p. 89$, col. 2.] 

Succession amongst the Gir Gossains is governed 
by Gotta relationship and in tbe absence of a chela 
the nearest Gotia succeeds, [p 897, col. 2 ] 

The Bhats are heralds who are interested in 
keeping family record which is evidence under 
section 82 of the Evidence Act if it comes from 
proper custody, [p. 897, col. 2.] 


In No. 258 of 1916. 

Appeal against the dearee of the Sub- 
rdiDate Judge, Hajebabye, dated the 31»t 
f May 1916. 

Im No. 2119 of 1915. 

Appeal againet the decree of the Dietrial 
udge, Rijehabye, dated the 29th May 
915, reversing that of the Munsif, Seaond 
oort at Malda, dated the lHh July 
914. 

Im No. 258 of 1916. 

Babue Bam Ohandra Matumdar and flu- 
indra Kumar hlitter, for the Appellant* 
Babue Uohini Mohan Ohairavo'tu, Knthna 
■amal Moitra and Nishithi Nath Qhattak, 

ir the Respondents, 

Ik No. 2119 of 1915. 

Babn Krishna Kamal Moitra, for the Ap- 

sllant. , 

Babn Phanindra Lai Moitra, for the Bos- 

ll Role Nos. 1217 to 1224 of 1915. 

Babn Qiri,a Prosunra Sanyal, for 

ippoeite Party. 

JUDGMENT. 

Appeal No. 258 of 1916. 

In this enit plaintiff “Idfor 

l the Idol Khnoaneewar Mahadeb praye 

ealarations that properties fto, **«.?«■.,J 
jsaribed in the e.hednle to the pi "t belong 
"h.«iaidd;.ndlhrtth.ptau.M*“'“ 

lv ing baeu nUiotiS aoooialed 

misaooluat and the P j n 

hie pU)a by the 
bom authority for the pa r P 
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by custom and the constitution of the en¬ 
dowment. 

Plamtiff further prayed that two paint 
paHat dated the Sth May 1913, granted by 
the defendant No 1 to defendant No. 2 
in respect of properties kha and gha after 
his removal from offiae be deelared void 
and inoperative. The date of the defendant’s 
removal by the purch and the plaintiff's 
appointment i'd hie plaae is alleged to be 
the 31st July 1912. On the 23rd Deietn- 
ber 1914 defendant No. 3 was impleaded 
on tbe ground that the defendant No. 1 
had on tbe 5th Kartie 1321 (22nd Oatober 
1914) sold the dwelling-house in ssbedule ha 
to him. 

There was a further prayer by the 
plaintiff for recovery of possession, should 
he be found to be out of possession of aoy 
of the properties. 

While tbe trial was still pending in the 
First Court, on the 16th March 1915 the 
defendant No. 1 aompxomised the ease with 
the plaintiff, withdrew his written statements 
and admitted tbe plaintiff’s elaim and eon 
sented to a detree being pasted in favour 
of the plaintiff. 

Upon the pleadings, fourteen issues were 
framed ana the learned Subordinate Judge, 
having desided those issues in favour of 
the plaintiff, passed a desree granting him 
the ceilaretions he had asked for and also 
awarding him a desree for reaovery of 
possession. There was an appeal by the 
defendants Nos. 2 and 3 to this Court. 
During the pendenay of tbe appeal, the 
plaintiff having died, his heir and legal 
representative, bis chela, Gossain Radra 
Natdan Gir, was substituted in his place 
** plaintiff, At the first hearing of the 
appeal in Marsh 1919, it was agreed on 
both sides that tbe findings of the learned 
Subordinate Judge on the several issues 
were not suffisient and that proper findings 
ehould be made on the issues on wbish 
e Judge bad not arrived at any definite 
ndings. The appeal was assordingly kept 
pending on the files of this Court and 
Usues Nos 6 7, 9,10 and 11 were remitted to 
-o . ° Qr * be, °w for proper findings after 
‘w. .. ,D &. Bni h further evidense as the 

mini” ,hooae t0 ^duee. Upon re- 

evidence was given on 

“ Dd tho ,eapned Jnd *« returned 
fill finding op the issues in anordause 


with the directions of this Court, Of the 
five issues remitted to the Court below tbe 
learoed Subordinate Judge deiided the 
9ih issue ODly in favour of tbe defendants. 
This issue related to tbe validity of an 
ikramama exeiuted by the defendant No. 1 
in favour of tbe plaintiff. All tbe other 
issues were deoided in favour of the plaint¬ 
iff. The learned Vakil for the appellant 
has attacked most of these findings as 
well as some of the findings arrived at by 
the learned Sibordinate Jadge on the issues 
deoided before remand, and we may state 
generally that after oarefnl consideration 
of the arguments on both sides we are 
pot satisfied that aDy of the findings are 
incorrect. The sue as it seems to ns pre¬ 
sents no great diffisnlty. 

The arguments of the learned Vakils for 
the appellant have been mainly directed to 
three points:— 

(I) whether the properties in suit are 
properties of the Math, 

U) whether the alienators made by 

l ft nd defendanl No ' 1 were for ,effal neo6S8it y« 

(3) whether tbe punch was properly 
constituted and had the power of removing 
the defendant No. 1 and appointing the 
plaintiff in his phiB. 

If the first and the third questions are 
answered in favour of the plaintiff, it will 
not be nesessary to consider the second 
question, as all the alienations took plaae 
after the removal of the defendant No. 1 
from the offite of $\ebait t 

The first point need not detain us long. 
This question was raised in the fifth issue 
whi.h the earned Judge desided in favour 

d f esi«tn P S,V,D? f “ U m90Da for hi " 

Jt seems to us that upon the evidence 
no other sooolusion i 8 possible. Of the 

°" P n p ;°- per , t,e f' *° d »« are in.luded in 
the original deed of endowment eiesnted 

by Lai Gir , n favoor of Niranjao Gir 

XTim? T" daled tha 16th Os- 

!rUe. ul 4 ' i regard8 tbe b^er prop. 

the« T n the avidense that 

theie were asquired subsequently with the 

m.oms of the properties originally endowed 

AU the propsrt.es are in.luded in the Wili 

No P ;°w ^ 7 her8b y * ba defendant 

No. 1 was appointed c/uiail 0 f the 
properties. The learned Judye ref*, £ 
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numerous documents in eupport of the son* 
elusion that tbe defendant No. 1, who came 
into possession of the properties in suit as 
chela of Prosottam Gir, all aloDg treated 
these properties as properties belonging to 
the idol. 

We, therefore, answer this question in 
favour of tbe plaintiff. 

As to tbe third question the evidence is 
equally clear. That the plaintiff was guilty 
of gross misoonduat has keon established 
by ample evidenae taken both before and 
after tbo remand. One of these witnesses 
says "Ajraj used to visit public women. 
Helplessly drunk in company of pnblia 
women I found Ajr3j at his own 6;ri. 
Ajraj married a woman; I heard of his 
marriage onae; I asked him why did be 
marry: ho said he openly married a woman 
and aho drunk wine and he would not care 
whether tbe pur.ch would eat him or not.” 
To the same effect ie the evidenae of a 
number of other witnesses. It is not, how. 
evsr, necessary to examine this evidenae in 
detail as Ajraj stands condemned by his 
owd admission. It appears that in Sep¬ 
tember 1913 there was a daaoity in his 
bouse and he lodged a 6rst information at 
the Bamangola Police Station. In that 
document Ajraj Gir complained of a daao- 
ity in bis hocss in which a considerable 
quantity cf cash and ornaments were said 
to have been removed from hie house by 
the daaoile. These ornaments are tboee 
ordinarily need by women. Subsequently 
od the 4th September 1918 Ajraj made tbe 
following statement to tbe Investigating 
Police Officer 

' “ I was sleeping irieide the curlain of a 

chapperkhat standing cn tbe east of tbe 
walled room facing north at about 8 or 9 
p. m., on 17th Bhadra 1320, Tuesday last. 
My 'bead was towards tbe we6t. I was 
awake owing to being ill. Within tbe room 
near tbe door towards the west was Dooshim 
Gossaini who could not see with her eyes in tbe 
outside. On the east side of tbe door my 
mifctrc £9 Soudamini Gcsaini acd at a little 
distance towards the west in tbe verandah 
woe Manda Harini.” 

The learned Vakil for tbe appellant did 
not and could not seriously repudiate the 
charge cf immorolily breogbt against 

Aj«aj. 


There is no doubt again that his eon- 
duct disqualiBed Ajraj from holding the 
office of ikebait, and it has next to bp 
considered whether it was open to the 
punch to remove him and appoint a suc¬ 
cessor. 

Io tbe deed executed by Lalgir Gossain 
dated tbe 16th October 1854 which created 
tbe endowment it is laid down that of the 
ihebaite appointed by him whoever shall 
waste the p3on;i or 6ball misbshave shall 
be ousted from tbe chchaitship and shall 
be driven out from the hateli (bouse cf 
tbe Mahadev), and if he does rot go away, 
tbe punch of my caete is vested with 
authority to drive him out of the bouse if 
they get proof of bis making waste or 
doing any misdeed. Ii is also laid down 
that against the decision of the punch do 
complaint or olaim shall be admissible in 
any Court. Reference need only be made 
to the evidence cf Mahanth Padmananjl 
Bharat, a very respectable witness from 
Parnea, who is a Zemindar with an income 
of 2C or 15 thousand rupees, a member of 
tbe local and District Board and an Hono¬ 
rary Magistrate. This witness is tbe 
Mahanth of 4 or 5 Maths ; he deposes that 
be belongs to the 6ect of Giri Gossaiu, 
that among them marriage is not allowed 
and that by custom if any one of the Giti 
Gossain seat drinks wine or marriea op 
becomes addiotod to vise, the punch can 
dismiss him and icstal another ihebait in 
his place. This evidence has received ample 
ropport from the evidence of a number 
cf other witnesses examined in the case 
before and after remand. The existence 
of the custom is also recognised in th,e 
case reported as Amrita Lai Shaha v. fJoilfli» 
Oanpat Gir (1). It was objected that Lai 
Gir’s Will refers in terms only to the per¬ 
sons whom he appointed his succesEorf. 
In our opinion, on the materials before ue, 
the Will mutt be read as incorporating 
the general custom and directing its appli¬ 
cation in a particular instanoe. As toe 
Subordinate Judge points out, there u 
rebutting evidence for the defence an 
we have no hesitation in agreeing wiM 
him that tbe existence of the cuetom 
established. 


(1) 51 Ind. Cac. 8:4; *3 C. W. N. 4'H. 
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The Dext point that arises for consider¬ 
ation is whether the punch was duly oon- 
atitnted and acted in conformity with the 
rales. It appears from the evidence that 
the pane*, when they assembled, invited 
Ajraj to appear before them whioh Ajraj 
deilined to do. The punebnama contains 
the following statement; — 

" Having got good and reliable evidence 
and knowing for aertain by making neoes- 
sary enquiries that the said Ajraj, having 
been addicted to viaes and having lost his 
ibaraater, had, contrary to the long stand¬ 
ing. anatom of the Sang sit, married a 
low easts woman and taken bar food, eta , 
and lived with her in her father’s house 
leaving hie residence and had neglected and 
obetraated the performance of the Shebi of the 
Idol Khnbaneewar Mahadev and that the Dab 
Sheba was about to be stopped, the punch 
ex-communicated the said Ajraj, and after 
declaring him to be quite unfit to hold 
the post of Bhtbait made over the charge 
pf carrying ou the Sheba of the aaid idol 
to GoeSain Protab Chandra Gir of English 
B^eaar.” That Protab Gir is a maD of 
position and character has not been denied. 
The sittings of the punch are said to have 
taken place in the honse of the plaintiff. 
The word “house” in the language of the 
seat means the same , thing as a Math, 
It Ifas been argued that all the Giri Gis- 
aaius oompetent to eit a9 membera of the 
punch did not attend the meeting. Upon 
the evidence of, witness No. 25 for the 
plaintiff it appears that there were alto- 
ether seventeen persons who might possibly 
. ave had a claim to ait on the punch. 
That out of these one was a lunatic, four 
had been ex-aommuniaated and three gone 
oo pilgrimage and were absent. It ia not 
shown for the defence that there were 
any other GosBaina available at the time, 
The plaintiff himself was one of the mem¬ 
bers of , the punch but be very pro¬ 
perly abstained from taking part in tbeir 
deliberation?, he being personally inter- 

Vied. 

, It appears that ono Ualkiebon Gir was 
present though bis signature is not ap¬ 
pended to the punchnama, The pane's- 
Mma is eigned by five parsons, Ganga Gir, 
Ganpat Gir, Maheah Gir, Mangal Gir. Ajodha 

Gir. 

67 


We are satisfied tbat on the evidence as 
to the procedure observe 1 on these ooca- 
eiocs that there were a sufficient number 
of Gcesaice present to form a proper and 
regular quorum. 

AmoDg the members of the punch were 
eome chelai who sat along with their 
gurut. It has been argned that this is 
aD irregularity. There ie, however, evidonoe 
to show that, daring the lifetime of his 
guru, a chela who is of age may be member 
of the punch. 

It bae next boon contended that plaintiff 
was not the Dearest gotii of Ajroj and 
oould not, therefore, take his place as a 
tk’init. On this point the Court below 
baa relied on the kuninamah oontaipod 
in the Bhat s ‘ bock Exhibits 1 to l (6). 
The Bhats are heralds who are interested 
in keeping up such a record. The book 
io onr opinion comes from proper cnetqdy 
and is evidence under section 32 if the 
Evidonoe Act. There is no reason to dnabt 
its genuineness. Thera is a slight conflict 
between the kurtinamah and the oral evi¬ 
dence but io the first placo the relation¬ 
ships in question are not blood relationships 
though they are analogous thereto' aud in 
the second place they are very distant.. It 
is not surprising, therefore, to find some con¬ 
fusion or inaccuracy io the oral testimony. 
V(o see no reason to distrust the written 
record. There i« no other, claimant in the 
field and we find with the Subordinate 
Jndae that the plaiotiff is the nearest 
Oolia of the dismissed ihebait Ajraj 
Gir. 

There can be do doubt upon the evi¬ 
dence that euocession is governed by 
Qo'.ii relationship ani the point is not 
raised in the grounds of appeal. Io the 
absence of a c\ela the nearest gotia sac- 
seeds, 

The defendant No. 2 is a Pleader and 
something has bsen said as to the pro- 
priety of the transactions into which he 
enterod with the defendant No. 1, In the 
view we take it is not nooessary lor’ us 
to ooiaider the coso from that point of 
view. 

. Ear fchu reasons indicated we dihtniss the 
appoal and confirm the decree of the Court 
below. 

The respondent is entitled to his ooata 
io thia appeal, Wt> aeaeoa the • bearing 
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lee at two hundred and fifty five 
rupees. 

S. A. No. 2119 cp 1915. 

The main appeal (R. A. *58 of 1916) 
havug been disposed cf, it follows as the 
remit of our decision in that safe that 
the plaintiff in the present case who was 
the defendant No. 2 in the other oase not 
having aiquired any title to the property 
in euit under the two putni pottai exe¬ 
cuted in bis favour by Ajraj, is not 
entitled to a deeree for rent against the 
tenants. This appeal must, therefore, ba 
decreed and the plaintiff’s suit for rent dis¬ 
missed with costs throughout. 

Rclks Nos. 1217 to 1224 op 19:5. 

As regards the Rules, the question does 
not fell under seetion 115, Code of Civil 
Prooedure. The Rules must, therefore, be 
discharged without ocsts. 

J. P. & B. N. 

Appecl No. 258 dumuttd ; 

Appeal No. 2119 decreed. 

Bulet ditcharged. 


LAHORE HIGH COURT. 

Second Civil Appial No. 1l69 cp 1919. 

May 13, 1920- 

Present Mr. Justice Ohtvie. 

GBULaM MUHAMMAD apd an othpb 
— Dipindants—Appellants 
tentu 

MUHAMMAD SHAH and ai other— 
Pl*i»tipp— GBULaM HUSSAIN— 
Defbnd.nt—Respondents. 

Sale—Consideration partly fictitious—Consideration 
actually paid net inadequate—Sale, validity o /. 

In a suit by revertioners to set aside a sale for 
want of consideration, the lower Court found that 
although the price ostensibly received by the vendor 
was Rs. 700, the sum actually paid was Rs. 595 and 
that there was a fictitious entry in the sale-deed 
about the payment of Rs. 1(5. Thereupon it passed 
a decree that the sale would affect the lights of 
reversioners to the extent of Rs. 595 only. On 
appeal by the vendees it was fouid that tho land in 
question, at the date of the sale, was not worth more 
than Rs. 595:— 

Held , that as the sale would have been un¬ 
objectionable if the sum of Rs. 105 were left out of 
account altogether, the vendee should not be 
penalized merely because there was a fictitious entry 
in the sale-deed. 

Wadhaica Hal v. Wadhaiva, 8 P. R. 1908; 144 P. L. 
fi. 1906; 88 P. W. R. IV08, followed. 

Kesar v. Sundar Singh , 1 Ind. Cas. 888; 27 P. B. 
lfll9j 33 P, W. R. 3909; 46 P. L. R. 19( 9, dissented 


Second appeal from a decree of the 
Diitriot Judge, Sialkot, dated the 18th June 
1919, reversing (hat of the Senior Snbordi. 
nate Judge, Sialkot, dated the 13th March 
1919 . 

Mr. Mukani Lai Puri, for the Appellants. 

Sy6d Hohiin Shah, for the Respondent. 

JUDGMENT.—This ia a euit by two 
plaintiffs for a declaration that a sale of 
certain land by their father shall not offset 
their reversionary rigbte, The land was cold 
for Rg. 700, details of consideration as 
shown in the sale-deed beiDg as follows 


1. Oo previous mortgage ... 396 

2. Sab-decd ... ... 32 

Bond ... ... 50 

4. Cash in advance ... ... 105 

5. Registration expenses ... 27 

6. Cash before Sub-Registrar ... 90 


Total ... 700 

The question is whether the sale was 
for necessity Bnd consideration. 

Items Nee, J, 2 and 5 have never been chal¬ 
lenged ky plaintiffs, whose Fleader admitted in 
the First Court that these items must be 
allowed. Items Ncs, 3 and 6 have been pasted 
by both Courts, neseseity as regards item 
No. 6 being held to be shown by the facts 
that the alienor bad a large family to 
support end bad no land free of mort¬ 
gage at the time of the eale. The Firet 
Court also passed item No. 4, and dismissed 
the euit. But the learned District Judge 
cn appeal holds payment of this turn of 
Fe. 1C5 net proved and has given a 
decree that the sale shall otly affect 
plaictifi’e reversionary rights to the extent 
of Rs. 595. The vendees appeal. Their 
Counsel tries to argne that there is sofficient 
evidence to prove payment of this enm 
of Re. 115, which is eaid to have been 
paid in advance cdo day before registra¬ 
tion. Bot there is a finding of fait 
against him. But supposing this 6um was 
Dot really paid, then the only possible con- 
elusion eeeme to be that it was a ficti¬ 
tious item entered to deter pre emptors. Tak¬ 
ing this to be the caee I have to decide 
whether there ia aDy sofficient reason to 
npeet the sale. In Wadhatca Hal v. 

Wadhaiea (1) it was held that a veDdee i 

(1) 6 P. R, 1608; Hi P- L- & 33 P< W ' **-' 

1608. 
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should not ba penalized merely bee wee he 
enters as P ar{ consideration an item which 
mft y possibly be fiatifcioua in whole or in 
part, where that item is only a fraction 
of the purchase-money and where the sale 
would be anobjeotionable if that item ware 
left oat of account. There the item re¬ 
presented about 1-tith of the whole sale 
priie ; hero the item ia only about l-7th. 

A different view has no doubt been 
expressed ia Kesar v. Suniar Singh (*) 
where the dispute was as to an item of 
Rs. 15), the sale being profesaed to be 
a sale for Ri. 950, bat it may be observed 
that what ia there said ie after all 
merely o&ifer dictum as on review the 
alaim was dismissed on the ground that 
the plaintiffs wero estoppod by acqu : es- 
aaniee. (The final jadgment, dated 15th 
Dseeraber 1910, was delivered by Rattigan 
and Kensington, JJ.). This greatly lessens 
the value of the view expressed in this 
judgment, Bnd I have no hesitation in 
adopting the view expressed in the earlier 
judgment, which seems to me sound. It 
is to be noted that though the laud in 
suit now ha9 the bene5t of eanal irriga¬ 
tion it was enly bararii aod cW*» land in 1907 
when it was sold, and 1 am not prepared 
to say that it was then worth more than 
Rs, 595. It ie to be noted too that the 
plaintiffs waited nearly 12 years before 
bringing this 6uit and it may well be 
doubted whether they would have ventur¬ 
ed to attaak the sale even now, had they 
not baen tempted to try their luck by the 
enhamed value of the land owing to ita 
having beoome nahri land, 

1 assept the appeal and reversing the 
desree of the Diatriwt Judge I restore the 
detree of the First Court dismissing the 
suit. The plaintiffs will pay eosts in ail 
Courts. 

M, H. 

Appeal accept el, 

(2) 1 Ind, Cas. 889j 27 P. R. 1903; P. W. R. 
1009; 48 P, l, R. 1903. 


ALLAHABAD HIGH COURT. 

Seco.id Civic. Appeal No. 227 of 1919. 
March 9, 1922. 

Present Mr. Ju9ti«e Lindeay and 
Mr. Juetics Ryves. 

MUNSU LAL, mimor. THsooaa RAM LAL 

— PLAINTIFF — APPSLLAIT 
i ersui 

RAJA RAM AND orflKBS—D cfisdamts — 
Respindxnts. 

Uinia Law—Woman’s estate—Reversioner-- 
Declaratory suit of reversionary title iuring widow’s 
lifetime, maintainability of. 

A declaratory suit by a reversionor during the life¬ 
time of an h«iress that he will be entitled to get tha 
property on her death is not maintainable. 

Second appeal against a desree of the 
Additional Judge, Gorakhpur, dated the 30th 
November 1918. 

Mr. K.K. Mclaoipa, for the Appellant. 

Mr. GsUari Lai, for the Respondents. 

JUDGMENT.—This suit was brought by 
the plaintiff for a declaration that on the 
death of his mother he will be entitled to 
get a two-anna share in Maozi Malhipur. 

There were three brothers, Sita Ram, 
Mata Din and Ram LaohaD, the property in 
enit belonging to Ram Loehan. The plaint* 
iff alleged that Ram Loehan was separate 
from his brothers. Ram Loehan died, the 
plaintiff said, 15 years ago, but it 
has been found that he diod 27 years ago. 
He left him surviving a daughter, Mutammat 
Bilasi, On the finding of the First Court 
that Ram Loehan was separate, ehe was, 
his heir. The plaintiff is her son and pra- 
eumptive heir. 

In the plaint it is alleged, that after the 
ceatb of Ram Laohan, Mutammat Bilasi 
went to reside in Kulu and the names of 
Ram Loohan’a brothers were entered in the 
revenue papers in plaoe of Ram loehan. 

The plaint goes on to say " These 
brothers used to go to Kulo frequently end 
assured the plaintiff's mother that her prop, 
erty was safe. They also used to pay every 
year different amounts of money to the plaint* 
iff's mother as profits." 

In paragraph 5 the oause of aetion is stated 
as follows" This year the plaintiff (who 
was a minor) has some to know that the 
defendants have, after the death of Ram 
Loihan, got their own names resorded 
gainst the property of R»m Loihan instead 


t. '• • 
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of getting the name of the plaintiff's 
mother recorded again6t it. Henee the 
euit ”. The main defence to the suit wap, 
that Ram Locbanand hie brothers were joint, 
and consequently, that on Ram Loohat/s 
death the plaintiff bad absolutely do right. 

The First Court apparently found that al¬ 
though after Ram Lcchan’e death his brothers 
got tbeirnames recorded in the revenue paperr, 
nevertheless they have been paying the pro¬ 
fits of the property,at all events a portion 
of them, to A lusammal Bilasi. It also found 
that, the property was the reparate property 
of Ram Lochan, that the sons of Ram Loofcan 
died in bis life time and that Musamir.at 
Bilasi was his heir. It tb6n granted the 
plaintiff the declaration he asked for. The 
Trial Couit did Dot decide the issue wbioh 
was raised, as to whether the plaintiff was 
entitled to maintain the suit in the life time 
of bis mother. 

On appeal the learned Additional District 
Judge of Gorakhpur, relying od paragraph 648 
of the 8th Edition cf Mayne’s Hindu 
Law and the cases therein cited, dismissed the 
suit cn the ground that a declaratory suit 
during the life-time of the heiress was not 
maintainable. In cor opinion Ibis was 
correct. For all we know, all that she did 
was to meke arrangements by which 
the brothers of Ram Locban would be 
enabled to manage the property for her. 
The plaintiff himself admits that his 
mother has been receiving at least some 
of the prefits and she apparently made no 
Complaint on this subjeot. It would be useless 
to give a decree to the plaintiff which might 
never have any effect. It will be open no 
doubt to the plaintiff if he survives bis 
mother to sue for possession of the property 
if possession is denied him. 

We dismiss the appeal with costs including 
fees on the higher scale. 

J. r. 

Appeal dismiued. 


LAHORE HIGHdOORT. 

Fuat Civil Appeal No. 1729 op 1916, 
November 29,1920. 

Preient Mr. Justice Abdul Raoof and 
Mr. Justioe Martineau. 

The FIRM KADARI PER'HAD 
CHHEDI LAL. through RAM NATH- 
GOPI NATH— Plaintiff—Appellant 

t enui 

HAR BHAGWAN andarother— 

Depir lasts—Respondents. 

Limitation Ad (IX of IP08J, Sch. /, Art. 83 —Suit 
J»j/ commission agent against his principal to recover 
amount of loss on re sale of goods— Limitation. 

Where a commission ageut buys goods for a * 
principal, but through the latter's default in paying 
for the same, they are re-sold by tho agent at a loss, 
a suit by the agent to recover the amount of tho 
said loss with interest and other incidental expenses, 
must be brought within the period of limitation 
preset ii>ed by Article 83 of Schedule I to the Limita¬ 
tion Act [p. 1-01, col. 2 ] 

Limitation in such a case operates from the date 
of the payment made ou behalf of the principal and 
not from the date of the sale, [p. 901, col. 2.] 

First appeal from a dearee of the Senior 
Subordinate Judge, Distriet Fercrepore, 
dated the 8tb May 1916. 

The Hon’ble Pandit $heo Narain, R. B,, for 
Lala Moti Sagar, R, S , for the Appellant. 

Bakbsbi Tek Ohcnd and Lala Japan Nath, 
for the Respondent. 

JUDGMENT. 

Audil Raoof, J.—The facts of the aa (0 
giving rise to this appeal are few and simple. 
The plaintiffs are aommis6ion agents. At the 
request cf the defendants they purahased two 
kothas cf gram for them and paid the prise 
ont of their own poiket. Subsequently they 
sold them at a loss. The present suit is for 
the reaovery cf the lose together with 
interest and aertaio inaidental expenses, The 
first kotha wae purahared on the 28th July 
1909, and it wae sold on the 16th April 1912. 
The seaond kotha wae pnrabased on the 23rd 
July 1910 and was sold on the 29th April 
1913. The suit was instituted on the 27th 
July 1915. It was resisted on the plea of 
limitation and ether grounds. The Court' 
below has held that the Artiale of the Indian 
Limitation Aat applicable to the suit is 
Artiale 83, and the suit is barred by time. 
The plaintiffs have aome up in appeal to this 
Court, and three main pleas have been urged 
on their behalf, namely : — 

(i) that haying regard to the peauliar 
oaturo of tho suit, uo ipoiifi* Artiilo beiog 


i t 
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appliiable, Article 120 of the Indian Limita¬ 
tion Act mast bs applied anording to which 
the suit ie well within time ; 

(ti) that Article 61 is applicable and the 
suit being within six years is within time under 
the Panjab Loans Limitation Act. 

0*0 that even if Article 81 ie applisable 
the suit with reference to the second tran¬ 
saction is within time as the period ought 
to be calculated from the date of the second 
sale, which took place on the 29ih April 
1913. 

In the case of Mangn Ban v. Bam Sarjn 
Bai (1) under similar cironmetancec, a 
similar question arose and a Division Bench 
nf the Punjab Chief Court held that Article 
83 applied. The learned Counsel has tried 
to distinguish the pre9ont case from the one 
dealt with in the rating referred to above on 
the ground that the transaction which gave 
rise to the claim in the latter was of a wager¬ 
ing character, and the liability of the 
defendants had arisen by the operation of 
the law, and that in the present oas 9 the 
liability arises ont of the aontraot itself. To 
our mind in principle there is no euoh dis¬ 
tinction. The plaintiffs’ claim in both the 
aaces was for raocaper on the allegation 

that they bad acted as the defendants’ 
agents. 

Article 120 of the Limitation Act can 
apply only to a suit for which no period of 
limitation is provided elsewhere in the 
Second Schedule of the Act. We have, 
t erofore,^ to decide whether there is any 
other Article, whiob is applicable to the 
present case. The Uivrision Bauch has held 
that Article 8 i applies and Artiola 61 does 
notapply We are bound by this decision 

Aw- « h ° ld that the 8nit ia governed by 
rtiele 83. It bac, however, been contended 

tba even if Article 83 applies the period 

of limitation ehonld be calculated from 

“ ': ate of . Ba,e an <i sot from the date of 

F"'S“.' e - A r ®p!y to this argument ie to be 

P M B . JadgmeDl ° f thfl ,496 0f Sania * ’ 

the f u' llai V ' Av(i V amh ‘ l (2). At page l7»* 

ZZ°T 8 pamge i8 to ba found - wm* 

ver y Point «n the following 

■»«!m.p.w°b.-i‘ 8 u ‘ S!8 M ' 1SIS| loop - t - B - 

? mo) “• w - * 8161 
* P *8 # of 34 -'-— 


"Now, when is the agent damnified as 
ragards the advances made by him on 
account of the principal in the coarse of 
his agency P In the absence of a contract to 
the contrary we think it mast be taken that 
the agent is damnified when he makes the 
payment.” 

It has, however, been argaed that possibly 
there was ‘ a contract to the contrary” in the 
present case. This ie a suggestion, however, 
which is made for the first time in appeal 
before ns. There is no trace of any inch 
suggestion to bs foand on the record. In oar 
opinion the view taken by the Ooort below 
is correot and we dismiss the appeal with 
costs. 

MtRTisEir. J.—I concur. The distinction 
between the case of Miughi Ram v. Jiam 5ara»i 
Dai (1), and the present ease consists merely 
in the fact that in the former case the defend¬ 
ants were not legally liable to the third 
persons with whom their agents had entered 
into certain transaction*, whereas in the 
present case they w„ra liable. This distinc- 
tion does not affect the question whether 
Article 61 or Article 83 is to be applied, 
In both oases the payments were made by 
the plaintiffs for the defendants, and the 
Article applicable in one case would apply 
in the other also. In Afan^^i Bam v. flat* 
Saran Dai (l), there is no discussion at to 
the applicability of Article 61. Prima facit 
that Article would have been applicable, 
but Ibe learned Judges held that Article 83 
fitted the facts, and they apparently consider¬ 
ed that preference ehonld be given to it over 
Article 6l, which wae more general than 
Article 83. With regard to Article 83 the 
view they took was that the right given to 
the agent by section 222 of the Contract Act 
to be recouped hy his principal in respect of 
losses snctained in the agency was a direct 
oonsequenoe of the agenoy contract, and that 
the suit was thus one npon a contract to in- 
demtiFy, 

The same reasoning would apply in the 
present case. It must, therefore be held, 
following Manghi Ran v. Bam 8a*an Dai 
(1), that the present suit is governed by 
Article 83 of the First Sihednle to the Limi¬ 
tation Ast. 

I agree with my learned brother that 
the plaintiffs were damnified when they 
made the payments. The suit in, consequent- 
ly barred by limitation, having been instil^. 
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ed more than three years after the pay¬ 
ments. 

w. c. A. & v. H. 

Appeal dimisted. 


ALLAHABAD HIGH COURT. 

Pnvi Council Appeal No. 48 cp 1921, 
March 3. 1922. 

Treiert :—Sir Grimwood Mearc, Kt., 
Chief Justice, and Justice Sir P. C. 
Bacerjee Kt. 

RAO NARSINGH RAO-Plaintiff— 
Appellant 
teritii 

BETI MAHA LAKSHMI BAI and others 

— Dependant*— Reipondent*. 

Evidence Act (I of 167 2). *. IIP— Paternity, proof of 
— Presumption when arises. 

In a sait by plaintiff to establish his paternity in 
J, the defendant alleged that he was the son of B. 
The defendant failed to establish his allegation, but, 
on the other hand, there was nothing to prove that 
the wife of A had ever borne a child. Plaintiff 
urged that as the defendant had failed to 6 x his 
paternity in B, a conclusive presumption of his 
paternity in A arose under section 112 of the 
Evidence Act: 

Held, that section 112 might have been applicable 
had the plaintiff been able to prove that about the 
time he might be supposed to have been born, the 
wife of A had given birth to a child. As the facts 
were the section had no application 

ApplioatioD under sections 109 and 110 of 
tie Code of Civil Protedore for leave to 
appeal to His Majesty in Council. 

Messrs. Nihal Ohand and S. P. Sinha, for 
the Appellant. 

Dr. E. N. Kalju and Mr. L. P. Zotihi, for 
the Respondents, 

JUDGMENT.—This is an application by 
Rao Narsingb Rao for leave to appeal to His 
Majesly in Council. 

Tbe case is a very important one and tbe 
position of the applicant is snob as to enlist 
the sympathy cf every one acquainted with 

his history, 

Rao Narsingb Rao commenced an action 
against one Rani Kiebori on the allegation 
that be was entitled to property of tbe 
value of upwards of fifty lakhs because 
he was tbe son cf Bao Balwant Singh and 
A luiammat Dunam, hao Balwant Singh and 
Musammct Dunam were husband and wife. 
H s allegation that be was tie eon of 
yivfamrr.ot Dapeju was the main eseential 


fact to be proved. Tbe Rani Keshori denied 
it and set up that Rao NarsiDgh Rao wai 
in fact tbe son of odb Sbekber SiDgb. In 
tbe lower Court and here Rao Nareiogh 
Rao failed to prove that Mutammat Danaju 
was bis mother and tbere are thus two son- 
current 6ndiDgs against him. 

We have listened very carefully to Mr. 
Nibal Ckand’e arguments with complete 
readiness to grant the application if that 
oould consistently and properly bs doDe. 

Mr. Nibal Chand argues that tbe Court 
ought to have applied the provisions of 
6e«lion 112 of the Evidence Act and be 
formnlates his case in this way. He says 
that when the defendants had failed to 
establish tbe sase wbisb they set up that 
Rao Narsingb Rao was tbe son of Sbekhar 
Singb, thereupon there arose a conclusive 
presumption that Rao Narsingh Rao was 
tbe son of Mmarnmat Dunaju by her hus¬ 
band, Rao Balwant Singb. We have pointed 
out elesowhere that tbe defendants were 
under no obligation to prove tbe paternity 
of Rio NarsiDgh Rao. It was for him to 
prove that be was the son of Mutammat 
Danaju, 

He has sited to us the sa9a of Narendra 
Nath Fahari v. Bam Qobind Pahari (1) and 
Tirlok Nath Shuhul v. Lachmin Kunvari (2), 
It will notioed that in both those cases 


tbo Privy Oounc’l found as a fact that tbs 
lady had in fact given birth to a child 
and then on proof that tbe other re¬ 
quirements of the section were complied 
with, tbe conclusive presumption arose. 

Had Rao Narsingh Rao been able to 
prove that Mutammat Dunaju had on the 
2nd March 1891 given birth to a child, 
practically all his difficulties would hive 
disappeared, as it would, in our opinion, in 
tbe circumstances have been proper to con¬ 
clude that he was in fact the child and 
that Rao Balwant Singh was the father. 
Section 1*2 canid only have been relied 
ipon by him after proof of the giving 
if birth to a child by Mutammat Danaju 
The weight of evidenoa was agaira- tne 
alleged child bearing by Mutammat Daoajo, 
md being of opinion that *e.tion ll2 h“ 
10 application, we are compelled to deoid 

(1)29 0. Ill: 21 1. A. 17| 6 C. W. N. M6,4 Bom< l ' 
I. 243: 8 Sar. P. C. J. 18S (P. C.l. 47 ^ gg 

(2> 25 A. 403; 7 0. W. N. 617; 6 Bom L. B- 

, A. 152; 8 Sar. P. 0. J. 431 (P, 
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that the appliaant bas failed to show that 
there is aDy substantial question of law in 
the proposed appeal and, therefore, rejeat 
the appliiation as not fulfilling the require¬ 
ments of seation 110 of the Code of Civil 
Prosed ure. 

v. H. Application re ected. 


CALCUTTA HIGB COURT. 

Appeals prom Appbllate Orders 
Noi, 253 amu 300 op 10*0. 

Angast I, U21. 

Pretent :- Justise Sir Asutosh Mookerjee, Kt„ 
and Mr. Jostise Panton. 

AGENT, B. N. W. RAILWAY 
COMPANY— DEPeKDmT— 
Appellaki 
c ersut 

JAGANNATH AGARWALLA 
AMD OTHBKS—Pi AIST1TFJ— 

Rkspok DENTS. 

Procedure-Party to suit removed from record—Party 
prejudiced by order — Appeal. 

. A suit against the Agent of a Railway Company 
fQr recovery of compensation for short delivery of 
goods was dismissed with costs by the Subordinate 
Judgo on the ground that the agent could not bo 
sued as such. The Distriot Judgo on appeal also 
held that the suit could not be maintained 
against the Agent but on tho potition of the plaint¬ 
iffs ordered tho Railway Company to be made a 
party defendant in place of the Agent and remand¬ 
ed the case for trial de novo. The order of tho 
District Judge deprived tho Agent of tho costs 
allowed by the First Court and did not award him 
costa in the lower Appellate Court: 

afl ^ho Agont had been prejudiced by 
the order of tho District Judge, he was competent 
to question its propriety by way of appeal even 
though ho was not competent to quoation tho 
propriety of the order in so far aa it directed the 
Company as such to be made & party. 

Appeals against the orders of the Dietrisl 
Judge, Bogra, dated the 31at May 19x0, 
wveraitg those of the Subordinate Judge, 

nt' datedthe 15lh February 1919. 

Babui Surenira Nath Quha and Bamendra 
f°f“ n Haidar, for Appellant in No. *58 
m fieipondtnt in No, 500, 


Bibus Di earka bath Ohukeibutty and T<ira m 
ketwar Pal Ohaudhuri , for the Respondents. 

Babu Bam Oharan ilitra, for the Appel¬ 
lant in No. 300. 

JUDGMENT.—These appeals are directed 
against an order of remand made in a suit 
for reeovery of eompensationfor ehort delivery 
of goods. The first defendant was the 
Seiretary of State for India in Coumil 
representing the Eastern Bengal State 
Railway and the seeond defendant was the 
agent of the Bengal and North Western 
Railway Company. The Subordinate Judge 
dismissed the elaim against both the defend¬ 
ants. As regards the first defendant he held 
that the loss wa9 not due to the negleat of or 
theft by the servants of the Eastern Bengal 
State Railway. As regards the aeaond 
defendant, be held on the authority of the 
deaisions in film Dais Setn v. Cecil Stephenson 

(1) , buleen Chuttder Paul v, Occil Stephemon 

(2) , Campbell v. Jac’srm, Manager of the Johai 
Auam Tea Co. Limited (3), and India General 
8. N. B. Oo. v. Lai Mohan Saha (4), that the 
Agent aould not be sued as sueh and 
that the suit as against him had been im¬ 
properly framed. The plaintiffs appealed 
against the desree of dismissal made by the 
Subordinate Judge. As regards the first 
defendant, the District Judge held in eon- 
snrrenoe with the Subordinate Judge that the 
plaintiffs had failed to prove negligense on 
the part of the Eastern Bengal State Rail¬ 
way. As regards the second defendant, the 
District Judge held, as the Subordinate 
Judge bad done, that the euit aould not 
be maintained against him. In this view, 
the Distriot Judge should, prima facte, 
have aon6rmed the dearee of dismissal 
made by the primary Court. But he pro- 
•eedod instead, on the petition of the 
plaintiffs, to make the B. N. W. Riilway Co, 
a party defendant in plaae of the Agent and to 
remand the sase for trial de novo. Separate 
appeals have been preferred against this 
order by the two defendants. 

On behalf of the Agent, the order bas been 
attaiked on the ground that the Company 
should not have been made a party. The plaint¬ 
iffs have taken a preliminary objection on the 
ground that as the name of the Agent has 

(1) 10 W. R. 866. 

(2) 16 W. K. 634. 

(3) 12 0.41| 6 Ini Deo. (h. i.) 28. 

(4) 31In*. Cat. 85} 23 0. L. J, 24}, 43 0, 411, 
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been ordered to be removed from the record, 
he is uot aompetent to appeal. This cfcjee- 
tion ie manifestly nnlonable. The Agent was 
a parly to the 6nit and was allowed hie easts 
by the Trial Court wheD the rnit we9 
dismissed agaiD6t him. The order of tbe 
Dietriot Judge deprives him of the aosls 
allowed by the First Court and does not award 
him costs in the lower Appellate Court. He 
has elearly been prejudiaed by the order of 
fhe Dietriot Judge and is aompetent to 
question its propriety by way of appeal even 
though it be eoneeded that he is uot compe- 
tent to question the propriety of the order 
in eo far as it direots the Company es snob to 
bo made a parly. It has not been disputed 
before us and in faee of the authorities 
mentioned by tbo Subordinate Judge it aan- 
not be seriously disputed that the suit as 
framed is not tenable against the Agent. We 
are aonrequently of opinion tbat in tbe appeal 
preferred by the Agent (A. A. O. No. 25b of 
1920) the proper order to make is to allow 
tbe appeal and to direct that the snit as 
against tbe Agent be dismissed with ousts in 
all the Coort. 

Onbehelfof tbe Searelary of Slate tbe 
order of tho Dietriot Judge has been as'&’lod 
on tbe gronnd that in view of tbe sonourrent 
finding of two Courts that there has been 
no negligenoe on the pert of tbe Eastern 
Bengal State Railway, tbe suit as against 
him should have been dismissed, and tbat 
even if tbe snit should be tried de novo, 
against tbe newly added defendant B. N. W. 
Railway Co., be should not be pot to further 
eipetee in ooDneotion with proceedings which 
cannot possibly affeot him. There is plainly 
no answer to this argument. We are con¬ 
sequently of opinion that in the appeal pre¬ 
ferred by tbe Secretary of State (A. A 0. 
No. 3L0 of 1920) the proper order to make 
is to allow the appeal and lo direct that tbe 
suit as against the Searetary cf State be die- 
missed with oosts in all tbe Ccurls. 

We assess tbe hearing fee iu this Court at 
two gold mohun in each appeal. 

The result of our decision will be that tbe 
only residue ofihe order of tbe District Judge 
which will remain operative will be the order 
that tbe B. N. W. Railway Co, be made a 
parly defendant and that ihe snit be tried 
against them de novo by tbe primary Coort. 
This order, it may be noted, was made by 
the District Judge without notice to this 
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B. N. W. Railway Co., and we need not con> 
eider at this stage what objections the Com¬ 
pany may urge if and when plaintiffs proceed 
with the suit as against them. 

B. K. 

Appeali allowed. 


LAHORE HIGH COURT. 

Second Civil Appeal No 2535 or 1919. 
Juno 28,1920. 

I'r(tint Mr. Justice Cbevie, Acting 

Chief Justice. 

The FIRM know* as KARIM BAKHSH- 
TAJ UD-DIN or RAWALPINDI thbodoh 
KARIM BAKHSH— Defendant— 
Appellant 

NATHA SINGH and others—Plainti m 

ANDGANPAT AND CTBE8S— DEFENDANTS— 
Respondents. 

Document, construction of—Lease, new—Registra¬ 
tion Act ( IY1 of ms;, 8. 17 (d)— Lease for indefinite 
period - Registration, whether necessary—Lease unre¬ 
gistered—Oral evidence, whether admissible. 

One T. held an ordinary monthly lease of some shops 
on Rs. 3-6-0 a month. A dispute as to enhancement ; 
of rent was settled by the landlord executing a 
document as follows: "I havo givon the shops on a 
rental of Hs. 3-6-0 a month. So long os I. occupies 
the shops, the rest shall not bo raised or lowered. .... 
Accordingly this kirayanama is written for record in 
case of need”. The dooument was unregistered. 

In resisting a suit for ejectment, T. wanted to put 
in the unregistered dooument saying that it was not 
a tew lease but merely a variation in the terms of 

tho old: , . 

Held, that the lease was a totally fresh lease 
and not boieg limited to one year, was lnadmif- 
sible in evidence for want of registration, aril 
being inadmissible, it was not open to the tenant to 
resort to oral evidence to prove the original trans¬ 
action. [p. 006, col. 2.] 

Second appeal from a decree °Mte 
Senior Subordinate Judge, Rawalpindi, dated 
tbe 4th November 1919, modifying that of 

theMuneif. First date, Rawalpindi, dated tbe 
30th Aognct 1919, dismissing the plaintm e 
snit. 

Dr. Nand Lai, for the Appellant, . 

The Hon'ble Pandit &hto Narain, U. » 
for the Plaintiffs-RecpoDdentc. 
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• JUDGMENT,—Taj-ud-Din and Karim 
Bakheb, who are appellants in the present 
tase, were tenants of two shops at Biwal- 
pindi. They held an ordinary monthly 
lease on payment of Rg. 8 8a month. A 
dispute as to enhancement of rent was 
settled on.- the Jsi of January 1915 when 
the landlord, Ganpat Rai, executed a dcou* 
ment which runs as follows : — 

,f To«day, let of January 1915, I have 
given the shops on rent to Taj ud-Din at 
a rental of Rs. 3 8 per month, rent to be 
paid monthly. So long as Taj-ud-Din 
osiupiee the shops, the rent shall not be 
raised nor lowevoi, nor shall I ejeot him. 
But in ease of his refaral to pay the rent 
then 1 shall have the right to turn him 
out. Aiiordiugly this kirayanama is written 
for record in ease of need.’ 1 

Sometime afterwards the value of the 
property, having increased, Ganpat Rai sued 
for ejectment. This suit was dismissed 
for default under Order IX, rule 3 t Civil 
Procedure Code. On the 8jh of January 1919 
Ganpat Rai sold the shops to the present 
plaintiffs who on the 13th of January 1919 
served (he defendants with notice and sub¬ 
sequently brought the present suit in which 
they claimed to ejeot the defendants, and 
aho claimed Rj, 30 rent for one month at 
an enhanced rale. The old landlord, Ganpat 
Rai, is a pro forma defendant. 

The First Court held the entry in defend¬ 
ants 1 fcafct to be admissible in evidence, 
evou though unregistered, and on the ground 
that defendants had a right of occupancy 
refused to eject them and merely gave a 
decree for Rs, 3 8 as rent for one month. 
The Senior Subordinate Judge on appeal 
held that the document was inadmissible 
for want of registration and gave a decree 
for ejectment and for Re, 7 as rent for one 

month, 

The defendants appeal to this Oonrt and, 
on their behalf, Dr. Nand Lai nrges that 
‘be document in question does not require 
registration. He urges in the first plaae 
•flat it in merely a memorandum of au 
•Rreement whiih had been arrived at orally 
”, * on (ta Parties. Looking at the terms 
or the document, I have not the least 
hesitation. , n holding , hft| it ^ % mflre 

®M>oraidom but is iteelf the agreement 
W r, Y 9 * at.crdly and th*n wduifd to 


writing. Then Dr. Nand Lai urges that 
this is really no new lease but ia simply 
a variation in the terms of the old lease 
and so does not require registration. He 
sites the following authorities :— 

Karain Ccomary v. Ramkriihna Djii (l), 
Suiyesh Ohunder v. Dhunpul Singh 
Obai Qoundan v. Ramalinga Ay gar (3) and 
Umar Bakhshy, Baldeo Singh (4). 

All of these seem to me alearly distin¬ 
guishable. The sale of Narain Coomary y, 
Rimhiiihna Dan (1) is merely one where 
an entry was made resiling the terms cf 
the lease already existing, no alteratiors 
in that lease being made. In Satyeih 
Ohunler v. Dhunpul Singh (2) the dooameDt 
io question was merely a writing by the 
tenant in whi.h he agreed to allow an 
enhaDsement of rent. In Obai Gounianv. 
Ramalinga Ayiar (3) the do.ument in ques> 
tion was one given by the landlord to the 
tenant simply varying the terms of the 
tenansy as to the amoant of rent payable. 
The #&9e of Umur Bakhsh v. Baldeo Sir.gh (4) 
is one of a leaio terminable by either 
parly at the end of aDy month. The lease 
in the present ease is cne wh'sh enabled 
the tenant to sontinue in possession so 
long at be paid hie rent. This was, I hold 
a totally fresh lease and not a lease limited 
to a year, and, therefore, it i 8 inadmissible 
in evidence for want of registratibo; see 
Sheogholam y. Euddree Noth (5) and 
Afam'a v. Lallubhai (6). The dosument 
itself beiDg inadmissible the defendante sap. 
not fall back on the oral evidence. 

Dr. Nand Lai now wishes to argue that 
even under the old lease the tenants had 
a right of os.upanty but this seems to be 
an entirely new plea and I .anot find any 
thing in the grounds of appeal to this Court 
wbioh .overs the point. 

I may note in .on.luaion that, apart from 
the question of admissibility of the do.u. 
ment, the Senior Subordinate Judge seems 
to have some to a finding that it is not 
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(2 .; 24 0. 20; 12 lud. Doo. (». . ) 67s 
l«gP 21 217i 8 M - L - J - 258; 8 lad. ‘Deo. ( N . 

l 0 (4)321nd.O a s. 85; 97 P. R. ,913, 193 P. V 
(8) 4 N. W. P. H. C. R. 3fl 

[0) i Bom, Li B, 443, 
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proved that Ganpat Rai, the former land* 
lord, ever cxosnted the alleged lease. Rai 
Bahadnr PaDdit Sleo Narain points to tbia 
aa a finding of fast wbish sonnot be 
attasked in sesond appeal, bat, apart from 
this, I have no hesitation in holding that 
the dosoment ie inadmissible fcr want cf 
registration. 

The appeal is dismissed with soata. 

M H. 

Appeal diimiuei. 


CALODTrA HIGH COURT. 

Appial from Appilute Dicbie No. 2605 

op 1919. 

July 26, 1921. 

Freient Jnstise Sir N. R. Ohatterjea, Kt., 
and Mr. Jnstise Panton. 

PABAN KHAN— Pliistipf— 
Appillart 

virm 

BADAL SARDAR— Difuoart— 
Resposdrrt. 

Mortgage—Proof of execution—Validity of bond— 
Transfer of Property Act (IP of 1682;, s. 59— Evi¬ 
dence Act (l of IS?/;, i*. 68, 10-Scribe signing the 
■name ot the executant, if can be an attesting witness, 

The proof of the execution of a mortgage with 
reference to the provisions of section 68 of the Evi¬ 
dence Act and its validity with reference to the pro- 
visions of section 59 of tho Transfer of Property Act 
arc two different things. Therefore, where in a suit 
upon a mortgage bond the defendant admits the 
execution of tho bond but raises the defonco that tho 
bond should not be regarded as a mortgogc-bond, the 
plaintiff, although exempted from calling any attesting 
witness under section 68 of the Evidence Act by 
reason of tho provisions of section <0 of the said Act, 
is still bound to show that tho document was execut¬ 
ed in the presence of attesting witnesses as required 
by section 69 of the Transfer of Property Act [p. 107, 

| p 

C °Salith Chandra Mitra v. Jogendra Nath Mahalanobis, 
34 Ind. Cas 862; 44 C. 845, *0 C. W. N. .044, 34 C. 

' J 175 and Kibaran Chandra Sen v. hagendra 
Chandra Sen, 44 Jnd. Cos 984; 22 W. N. 444, die- 
tiuguiahetl- . 
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A scribe who signs the name of the executant 
on a mortgage-bond on his behalf is not a compo. 
tent attesting witness, [p. 907, col. ].] 

Rajani Kanta Bhadra v. Panchananda , 48 Ind,. Cas* 
720; 23 C. W. N. 290, 46 C. 552, followed. 

Appeal against a desree of the Ofiisialing 
Additional District Jndge, Khnlna, dated the 
9th September 1919, teveraing that of the 
Additional Monsif, Khalana dated the ISfh 
November 1918. 

Baba Nalin Ohandra Pal, for th« Appel¬ 
lant. 

Baba Samatul Chandra Dutt, for the Res¬ 
pondent. 

JUDGMENT.—This appeal arises oat of 
a suit upon a mortgage bond. 

The defendant admitted the exeaation of 
the bond bat pleaded payment and satisf&e- 
lion of it. He also raised the defense that 
the bond should not be regarded as a 
mortgage bond. 

The Court of first instance held that the 
execution of the bond not being tballeDged, 
the Leiessity of its proof did not arise. 
That Oonrt overruled the other pleas 
of the defendant and gave a desree to the 
plaintiff. 

On appeal by the defendant, the learned 
Additional Dietrist Judge was of opinion 
that the provisions of eestion 59 of the 
Transfer of Property Aet htd not been 
somplied with. He held that the ssribe 
having exesnted the deed on behalf of the 
appellant wee not soropetent to attest his 
own signature, and there being no other 
evidenee, allowed the appeal and dismissed 
the suit. 

It has been aontended on behalf of the 
plaintiff who ie the appellant before ns 
that, having regard (o the provisions cf 
aestion 70 of the Evidence Aat, there was 
no necessity for tailing aDy attesting 
witness under eestion 68 of the Aet; 
relianee was plased opon the sates of Mj* 
Chandra Mitra v. Jogtndra Nath Mahalanobu 
(1) and Nibaran Chandra Ben v. Nagendra 
Ohandra Ben (2). 

( 1 ) 34 Ind. Cm. 862; 44 0. 846; 20 0. W. N. lW*i 
^iVfcTcaa. &S4; 22 C. ff. N. 444. 
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Jn those cases, however, the ody qces- 
tion related to proof of Execution of the 
mortgage-bond. No qoeetion wai raised 
before, or decided by, this Coart, in either 
of the two eaiee as to validity of the 
mortgjige-bond with reference to the provi¬ 
sions of eeetion 59 of the Transfer of 
Property Ast. The two questions are 
different, one being the question of proof 
of execution cf a document required to be 
attested by sailing one attesting witness 
under Eeetion 63 of the Evidence Ast, 
whish, however, is not required where the 
execution of the document is admitted by 
the executant as laid down in seotion 70 
of the Evidence Ast. The other question 
relates to the validity of tb9 mortgage even 
though the document might be proved 
according to law. This distinction dees 
not appear to have been kept in view in 
the Oonrt below : and although the question 
of the validity of the mortgage-bond was 
ret up in the written statement and put 
in issue, the Court of first instance, at 
any rate, does not appear to have appreciated 
the distinction between the two. 

It appears that the mortgage bond, on the 
face of it, contained thenemea of four attest¬ 
ing witnesses of whom two were illiterate 
and the scribe of the deed says that he pat 
down the D&mea of those illiterate witnesses 
at,their request. It is not olearly stated, how¬ 
ever, whether they were attesting witnesses 
in the renee that the document was executed 
fn their presence. There were, however, bwo 
other witnesevs who signed their own naniee 
and although the scribe by reason of bis 
having signed the name of the executant 
on the dccoment on his behalf is not a 
competent attesting witness, as laid down in 
the case of flajom’ Kanta Bhadra v. Pcncha- 
nania (3), there are, as stated above, other 
persons whose names appear as attesting 
witnesses in the document. Under the cir¬ 
cumstances, the plaintiff should be given 
an opportunity of producing evidence to 
‘bow that the document was executed in 
the presence of attesting witnesses so ac 
to satisfy the requirement! of section 59 
of the Transfer of Property Act. This, 
however, muct be on terms, as the point was 
taken in the written statement. 

We act rd'ngly direct that npon the 
18) K lad. Cty. 720, 2? Q. N, 290,4? 0, 662, 


plaintiffappellant paying to the defendant- 
respondent all the costc incurred up to this 
stage within a fortnight of the arrival of 
this order in the Court of Appeal below, 
that Court will allow the plaintiff an 
opportunity of adducing evidence to show 
that the document was properly attested 
within the meaning of section 59 of the 
Transfer of Property Act and then dispose 
of the case according to law. The Court 
of Appeal below may direct the Court of 
first instance to take fresh evidence under 
Order XLI, rule 42. 

If the afcreibid coats are not paid within 
the time specified, the appeal will Btand 
dismissed with costc. 

). H. 


Appeal allowed : Oats remanded 


ALLAHABAD HIGH COURT. 

FiBst Appial prom Obddk No. 81 
cp 1921. 

March 2, 1922. 

Preient; —Mr. Justice Piggott and 
Mr. Justice Walsh. 

Firm SARDAB MAL HARDAT RAI 
—Plaiatifp—Appillaht 

verm 

Fum SHEOBAKSH RAI-SRI NARAIN— 
Diiudaht—Rbspondiit, 

Arbiiralion Act (IS of 18'9J, Sch. I, cl, 8, meaning 
o/—Award made three months after notice but u>i(Ain 
thru month! of entering on reference, validity of,. 
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Ad award made three months after the date of a 
notice calling on the arbitrators to act but within 
three months from the day when they actually 
entered on the reference and heard the evidence 
is within the time mentioned in Schedule I, clause 3 
of the Arbitration Act and is consequently valid. 

The provisions “entering on the reference” and 
“having been called upon to act by notice in writing” 
in clause 3 of Schedule I to the Arbitration Act 
are alternative in this sense that where no reference 
is entered upon at all, then the time runs from the 
notice calling upon the arbitrators to act. But, on 
the other hand, even although the arbitrators may be 
called upon to act by notice if they enter upon the 
reference, they have three months from that moment 
for making their award and for enlarging the time 
for making the award if the circumstances at the 
reference satisfy them tnat they cannot complete the 
award within three months. 

First appeal from an order of the bistrict 
Judge, OawDpore, dated the 2lst February 
1921. 

Messrs. B. E. O'Conor, 0. IF. Dillon, Dr. 
S. If, Sulaiman, Dr. S. N. Hen and Mr. S. A. 
Mukerji, for the Appellant. 

Dr. Af. L. Agaruala, Dr. S, N. Kot u and 
Mr. Pannj Lai, for the Respondents. 

JUDGMENT.—We have eorne to tbe 
conclusion that this appeal must be 
allowed. 


This abuse was oonsidered by the English 
Court of Appeal in Baring Gould v. Shirping . 
ton Comlii.ed Pick and Shovel Syndicate 
(l). And the view whiah we take 6eems 
to be that which »as laid down by tbe 
Master of the Rcl 1?, that late Lord Liodley, 
in a passags aontained in page 91 of the 
report. 

In addition to that, under the old abate in 
EngliDd, whiah was slightly different in 
form, an equally strong Court same to the 
oonslusion iD Baker v. Stephens (2) that 
entering npon the referenee” means "not 
when an arbitrator aaaepts the effhe, or takes 
upon himself tbe duty but when he actually 
enters upoD the matter of the refereuse, when 
the parties are before him, or under some 
peremptory order aompelling him to eonalude 
the hearing ex parte." 

Tbe result is that the appeal is allowed 
and tbe award is ordered to be Bled. The 
appellant will get his oosts here and below. 
The costs in this Court will inslude fees on 
tbe higher stale. 

This order as to tosta doe9 not intlude the 
respondent Sii Kishen. We direet that 
there should be no order as against him for 
costs. 


We think the learned Judge has pboed too 
narrow an interpretation upon tbe words of 

clause (3) in the Schedule. Appeal alloved, 


We are of opinion that the provisions 
"entering on the referecoe” and "having been 
called upon to aot by notiae in writing” tre 
alternative in tbis sense, that where no re¬ 
ference ie entered upon at all, then the time 
runs from the notiae sailing npon the arbi¬ 
trators to sot. But, on tno other hand, even 
although the arbitrators may be ealled upon 
to aot by entering upon the reforenae, if they 
enter upon tbe raferenae, they have three 
months from that momont for making their 
award and for enlarging the time for making 
the award if tbe airaumstanaes at the refer, 
enae satisfy them that they aannot complete 
the award within three months. To held 
otherwise would seem to strike out from 
olanae 3 the words "within three month 
after entering on the referenae” in a case 
where oee of the parties happened to sail 
njoo tbe arbitrators to aot before they began 
the referenae, 


(1) (1699) 2 Ch. D. 80i 68 L. .1. Ch. 429; 80 L. T. 
783; 47 W. R. 604; 15 T. L. It. 3e0; 0 Yanson 4.0. 

(2) (1807) 2 B. 523; 8 B. A S. 438; *6 L. J. Q- B, 
23G; 15 W. R. 902. 




VoL LXVl] 


INDIAN OASES. 


909 


EUBJTA NAEAIN OHOWDHDRT C. KCNJA BEHABT HAL. 


CALCUTTA HIGH COURT. 

Civ 4 l Rules Nos. <554 and <564 A of 1920. 
April g, 1921. 

Preitnt: —Mr. Jastioe Newboald and Mr. 
Justice Suhrp.wardy. 

SCTRJYA NARAIN CHOWDHURY— 
Defendant No. 2— Pititiomb 
term 

KUNJA BESARY MAL and others— 
Plaintiffs and KAILAS MANDAL— 

DEKeNDENT No' 1.—OPPOSITE PARTIES. 

Civil Procedure Code (Act V of 1M08), 0. XLlll, r. 
1 (w), O-XLVII, r. 7 —Order granting review—Appeal 
—Jurisdiction of Appellate Court. 

Although Order XLI[r, rulo 1 (iv) of the Code of 
Civil Procedure allows an appeal against au order 
granting a review, that clause must bo read with 
Pule 7 of Order _XLYIL by which tho grounds, on 
which an order granting a review can be set aside 
on appeal, are limited. Unless the facts of a case arc 
sufficient to bring tho grounds of appeal within those 
limited grounds, an Appellate Court has no juris¬ 
diction to set aside the order of roview on appeal, 
[p. 909, col. 2.] 

* Buies against the order of the Dietrist 
*-Judge, Bankura, Batting aside the order of 
the Munsif of Khatra. 

Babas blohendra Hath Roy, Joti Protad 
.Amadhikiri^i Panchanon Ohose, for the 
Petitioner. 

' Baba ilanmalha Nath Mukhs.-jee, for the 
Opposite Parties. 

JUDGMENT. 

Rule No. 661 of 1920. 

This Buie is directed against an order of 
the Distriet Judge of Bankura setting aside an 
order of the Munsif of Khatra granting an 
•pplioation for review. One Kanta Mai ob¬ 
tained a preliminary mortgage dears) on 14th 
June 1916 against defendant No. 1, the morfc. 
Bagor, and defendant No. 2 a subsequent 
raDeferaa who is the petitioner in this Rale, 
B*nta admittedly died on 8th February 
{?*;• 0a 18th November 1916 Kanta 
Mai s sons applied for a final deoree in 

lfliR T t8!a ® 0 8ait ’ 0a 2l8t Doomber 
they applied for substitution of their 

J.^ 81 as plaintiff, in ths plase of Kanta 
*!' was allowed without 

*‘•0 to either defendant and on 25th 

nufV* o 919 a 6ni1 mort 8 a « 3 d 0 »ree was 
v ? a 2V,h Fdbr “«y 1919 the defend- 
N°, 2 applied for a review of that 
SKWfttgedowM and that ip?li«*n n wai 


allowed. Then the sons of Kanta Mai 
&Dp6alad from that order granting the review. 
That appeal was sueaesstal and the present 
Rule is dirosted against the order passed in 
that appeal. We do not think it Deasssary 
to go into the merits of the oase. The ODly 
question that arises in this Rule is whether 
tbe order of the Disfrist Jndge was made 
with or without jnrisdiotioo. Although 
Order XLIU, rule 1 (u>) allows an appeal 
agamat an order granting a review, that 
•lanae mnet ba read with role J of Order 
XLVll by whiab the gronnde, on whiah an 
order granting a review aan be set aside on 
appeal, are limited. We hold that unless the 
faats of the oase ware suEaient to bring the 
grounds of appeal within those limited 
ground?, the lower Appellate Court had no 
jurisdiction to set aside the order of review 
on appeal, The learned District Judge has 
held that slause (c) of that Rule i 8 app ij. 
•able and tbe order of review must be set 
aside on the ground that the application to the 
Munsif for review was made after the ex. 
piraiion of the period of limitation speeified 
therefor. Bat, as already stated, the appli. 
•ation for review was made within one 
month of the ordor sought to be reviewed 
To meet this objsstion the learned Distriet 
Judge states that although the order sought 
to be reviewed is the, order .granting the 
final deorej, it is really an applioation 
to rove* |he order allowing substitn- 
°* he 83,19 plaintiff. W a 

th.pk that wheD, on the fa.e of it, the appli. 
oat.on for review was .learly i n tim |h 

ower Appellate Court had no jurisdiction 

_* m . I ^ ,, aB if it were for a 

review of he earher order. By 80 doing 

it aated without junsdistion and its order 
passed on appeal is illegal. We assordingl, 
make this Rule absolute, set aside the order 
•omplained of and restore the order of ihl 
Man9if dated 21st February 1920 allowintr 
the apportion for review' T£ ™Sj 

parly w.Il pay tha petitioner hi. cost,, the 
hiring fee being assessed at t.vo ^ 

Role No. 664-a op 1920, 

The learned Vakil for the petitioner son. 
•edes that he ean take no objection L 
order against whi.h tbe Rale is digested thJf 
is to gay, tbe order diemiseing the «« h 
against the order of abatement a L PPfl . a 

Maraif.o I3*b M.r.h IWo! AMfc^ 
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De«686ftry to state is that, now that the 
Mamii’s order graatiog the review is restored, 
the order passed on 13th March 1920 
will stand good. In this Rale we make no 
order as to costs. 

B. N, 

RuU No. 664 made abiolute. 


ALLAHABAD HIGH COURT. 
Secomd Civil Appul No. 1010 op 1920. 
Mareh 27, 1922. 

Preient:— Mr. Juatiae Lindsay. 
GOBIND PERSHADandotbxri— 
pLilfcTHM — Appillints 
t :er$u8 

KALIAN and otbiei—Difmoasti— 
Respondents. 

rp Land Revenue Act (III of 190IJ, *• 116— 
Partition— Revenue Court, whether can part,t,on 

houtc. 


A Revenue Court making a partition under the 
provisions of Chapter VII of the U. P. Land Beve- 
Sue Act has no jurisdiction to make “division of 
houses by reason of the provisions of section 118 of 

'^Therefore a plaintiff basing his title to a portion 
of a house under an order of partition of a Revenue 

Court cannot succeed. , 

Se.ond appeal again.! tb. 

Distriet Judge, Farrnkbabad, dated the 15th 

April 1920. 

Mr. Qultiri Lai, lot the Appellanli. 

Mr'. A. Sanyal, for the Respondents. 
JUDGMENT.—In my opinion the amt of 
the plaintiff* bao been rightly diemieeed. 
The suit was to reeover possession of a 
portion of a bouse raid to stand on a plot, No. 

52/1, in the village of Ninawa. 

A referenee to paragraph 4 of the plaint 
ehows the title on whi.h the plaintiffs were 
suing. The allegation was that inthesourse 
of a partition sarried out by a Revenue Court 
d whish took effest from the let of July 
1918, a home standing on old plot No. 52 had 
v,p«n divided between the parties. One 
b lion of the house was allotted to the 
P laintiffe as No. 52/1 and the rest of the 
? o wag allotted to the other party as 

h ° al f- on No 52/2. The sass for the 

Bl laintTff 8 * was that subsequent to the de.ision 
the petition Cocrt lb. d.le.d.pl. b.d 
auposseiaed them. 



It appears to me to be absolutely .lear 
that a Revenue Court making a partition 
under the provisions of Chapter VII of the 
Land Revenue A*t has no jurisdiction to 
make a division of homes. That has been 
laid down in a Benob decision of this Court 
reported as Ashiq Butain v. Muhammad Jan 
(l). A similar ruling has been given in Oadh 
[see Iqbal Narain v. Surat Narain (2).] The 
learned Counsel for the appellants has referred 
me to a Full Benoh ruling of this Cotrt 
reported as Muhammad Saiij v. Laute 
Bern (3) in which it was laid down that a 
Revenue Court making a partition under the 
Land Revenue Ait has jurisdistion to make 
a division of trees growing upon land. It is 
argued by analogy, that ths same powers 
ought to be deemed to exist in the Revenue 
Court with respest to house?. In the Foil 
Banoh desision it was very dearly poioted out 
that with regard to buildings there were 
special provisions oontained in the Chapter 
relating to partition and a referenee to the 
preeent Land Revenue Aet also shows that 
those provisions in the earlier Aet have been 
repeated. They are to be found in eeetion 
118 of the Aet. No speeial provision is made 
with regard to the division of trees and 
lomequently it was held b 7 the Full Bsnsh 
that the Revenue Court haviog authority 
to divide lauds had also jurisdiction to 
divide the trees standing upon it. 1 “ns* 
take it, therefore, that the law is definitely 
settled and that oonsequently the plaintiffs 
who found their ease upon the partition in 
order to put forward the title whieh they 
wished to vindieate, are out of Court. The 
order of the partition Court eould not give 
them a title to the premises in diepule. 1J« 
result is that the appeal i« distuned with 

costs. 

J p ' Appeal dismissed. 


(1) A.W. N.O9C0) H6; 22 A. 329 : 9 Ind. Deo. 

n/nlld. c,i oo. w 5,1 
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CALCUTTA HIGH COURT. to make the tenure exempted from annul- 

Lstliss Patext Appeal No. 45 or 1920. ment under section 37 of Act XL of 1559 

July 20. 1921. the Court should have found that this 


Jueliae Sir Asutosh Mookerjee, Kr,, 
and Mr. Jnstiae Panton. 

MOKBUL ALL SADAGAR—PuiNTirr— 

Appsliast 

venus 

BASARAT ALI and others—Difindante— 
Rispohdxnt*. 

Bengal Land Revenue Sales Ac< (XI of 1859 ), t. 37— 
“Settlement," meaning of— Bajeapti taluk, settlement of. 

The expression "after the time of settlement’ in 
section 3/ of the Bengal Land Revenue Sales Act 
does not mean “after the time of the Permanent 
Settlement of 1793.’* The word “settlement” as 
there used refers not to the Permanent Settlement 
but to tho contract with Government under which 
tho estate was hold. [p. 912, cols. 1 A 2.] 

In the case of a Bajeapti taluk the contract with 
Government is first made when revenue is assessed 
thereon and it is transformed into a revenue paying 
estate liable to be sold for its arrears, [p. 912, col. 2.] 

Letters Patent Appeal against a decree 
of Mr. Justice Newbould, dated the 10th 
May 1920, in Appeal from Appellate 
Decree Xo, 1675 of 1919, against that of 
the Additional Subordinate Judge, Chitta¬ 
gong, dated the 2nd June 1919, affirming 
that of the Munsif, First Court at Satkania, 
dated the 19th February 1918. 

FACTS appear from the following judg¬ 
ment of 

Niwboold, J,—The plaintiff in this auit 
•laimed as purehaser of a dar-taluki right 
to certain land, hie vendor having obtained 
a lease from the purehaser of a bajeapti 
taluk at a tale for arreara of revenue. 
He sued the defendant for establishment 
of his title to and reaovery of possession of 
the 'land in suit. He obtained a decree 
dealaring his dar taluki right to the land 
in auit; but hia prayer for hhai possession 
was disallowed. Plaintiff’s aase is that the 
land in suit was held by the defendant 
No, 1 as a raiyat and that he abandoned 
this raiyati right in favour of the plaintiff 
and that consequently the plaintiff is 
entitled to khat possession. The findings of 
both the lower Courts are that the defend¬ 
ant No. 2 bad etmami right to the land 
and that that elmamt right was not 
annulled by the revenue Bale. It ia found 
that the bajeapti taluk was treated in 1844 
hit the elmami right was in existenea, at 
any rate^ in 1837. It ia aontended that 
i«'t finding is insuffliient and that in order 


etmami had been in existence from the 
time of the Permanent Settlement. In 
support of this aontention relianie is plated 
on the aase of Nagendra Lai Chovdhury v. 
Naeir Alt (l). It does not appear from 
the findings of the lower Court whether 
this etmam ia aovered by the first or the 
setODd of the exaeption classes to teation 37; 
but the point does not seem to be really 
material. If it is aovered by the first 
exaeption and is an utemrari or mokurrari 
t9nure, then, bb in the ease whiah I have 
first aitsd, the faets now found are suffi- 
aient to justify the presumption that the 
tenure existed from the time of the Per¬ 
manent Settlement. If, however, the etmami 
tenure ia one whiah has not been held at 
fixed rent, then the 6nding that it was in 
exiatense at the time of the settlement of 
the baieapti taluk in 1844 ia Buffiaient to 
make this exaeption appliaable. 

This appeal was argued at einaiderable 
length. The other point urged was that 
the evidenae did not justify the findings 
of the lower Courts on the faets. It was 
suggested that there had been miaaonatruatioD 
of doanments in coming to these findings; 
but there ia no question of aopatruation of 
doouments in this ease. A finding of fast 
based on documentary evidenae or an 
inferenee drawn from documentary evidenae 
ie ae muoh binding in second appeal aa 
a finding of fact based on oral evidenae. 

The appeal fails and iediamissad with aoste, 

Biba Narettdra Kumar Dot, for the 
Appellant. 

Babu Probodh Kumar Dai, for the Re. 
apondente. 

JUDGMENr.— This ie an appeal by the 
plaintiff in a suit for ejectment on the 
basis of title acquired by pnrshase at a 
aale for arrears of revenue held under 
Aet XI of 1859. The iaieoptf taluk p Qr . 
ahased by the plaintiff was made an entire 
estate in 1844. At that time the Unde 
comprised in the taluk were subject to the 
et r™ *“«• 6 f‘ nP by the defendant. 

which, it baa been found, wai in exielenie 

“ J 8 the 

of the taluk in the. year 1844. I n 

.ir.umstan.es, the question arises whethj 

Ml 1 An TO V km 
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the plaintiff is entitled to eject the defend¬ 
ants under section 37 of Act XI of 
1859, which provides as follows : “The 
puroha c er of an entire estets in the per¬ 
manently settled districts of Bengal, Bihar 
and Orissa, sold under this Act for the 
recovery of arrears due on account of the 
same, shall acquire the estate free from 
all encumbranoos which may have been 
imposed upon it after the time of Settle¬ 
ment and shall be entitled to avoid and 
annul all under-tenures and forthwith to 
eject all under-tenants with the following 
exceptione : — Fint, ittemrari or mokurrati 
tenures which have been held at a fixed 
rent from the time of the Permanent 
'Settlement; zecondly, tenures existing at the 
time of Settlement which have not been 
held at a fixed rent: provided always that 
the reDts cf 6coh tenures shall be liable 
to enhancement under any law for the 
time beiDg in foroa for the enhancement 
'of the rent of euoh tenures." On behalf 
of the plaintiff appellant, the argument has 
been put forward that the expression 
"After (he time of settlement" means “After 
the time cf the Permnent Sattlement of 
1793.” In cur opinion, this contention is not 
well founded. The section taken as a 
whole makes it abundantly clear that a 
distinction is diawn between the settlement 
of the estate wbioh is brought to sale and 
the Permanent Settlement of 1793. lbe 
two expressions are tot identical. This 
was pointed out by Mr. Justios Maophereon 
in the case of Raj Chunder Ghoujdhry Shaikh 
Buiheer Mahomed (*), where he observed 
as follows: ‘‘We think that the Judge is 
wrong in the construction which be has 
put upon the word settlement in the first 
paragraph of scot:on 37 of Act Al of 
1859. The werd as there used refers not to 
the Permanent Settlement but to the Settle- 
ment which took place after resumption by 
Government of the lands previously held 
as lakh era). That this is so, is evident 
when the whole of the section is read 
together; and where the Permanent Settle- 
ment is referred to, namely, in the hrst 
of the exceptions immediately following, 
the words 'Permanent Settlement re used. 
This exposition of the law was adopted 
in the case of Koomr S\r>gh v. Oour 

(2) 24 W. B. 476. 


Sunder Perihad Singh (3), where it was 
held that the terra ‘settlement’ msans the 
contract with Government whenever that 
may have been made. In the case then 
before the Court the original estate had 
been created in 1/93, and had been sub¬ 
sequently partitioned under the Partition 
Act, so that the original entirs estate was 
broken np into a number of independent 
estates. It wa9 held that eaoh of these 
nsw estates was an entire estate such as 
was contemplated by lot XI of 1859; and, 
further, that as the partition did not 
alter the amount of revenue payable bnt 
merely apportioned that amount, each frag¬ 
ment of the original estate must be deemed 
to have been created a permanently-settled 
estate in 1793, that is, when the contract 
with Government was first made. See also 
Tamathi Bibi v. Athutoih Dhur ( 4 ). In the 
oase before us, there is no room for doubt or 
dispute that the eontraot with Government 
in respect of the ba eapti taluk was first 
made in 1844, when revenue was asseised 
thereon end it was transformed into a 
revenue paying estate liable to be sold for 
its arrears. This view is really not opposed 
to the decision in Nogendra Lai Ohotcdhuiy 
v. Nazir Ali (I), We hold aciordiugly. 
that the view takan by Mr. Justice New- 
bould as to the construction of section 37 
of Act XI of 1859 is correct. 

If this interpretation be adopted, the 
plaintiff cannot poseibly succeed. No doubt, 
the incidents of au etmami tenure, whioh were 
investigated by this Court in Jogezh Chandra 
Bog v. Makbul Ali (5), have net been deter¬ 
mined by the lower Appellate Conrt, and 
it has not been found whether the ttmam 
set np by the defendants ie covered by 
the first or the second of the exceptions 
to section 37; but this is immaterial. If 
it is covered by the first exception and 
is an utimrari or mokurrari tenure, then, as in 
the ease of Nogendra Lai Ohotedhuni V. 
Nazir Ali (1) the facts found would justify 
a presumption that tbe tenure existed at 
the time of the Permanent Settlement, un 
tbe other band, if the ttmam ie one wbicD 
has not been held at fixed rent, then ‘be 
finding that it was in existence at tbe 
cf the original settlement of the bajtapl 

(3) 24 C. 867; 12 Ind. Dec. (k. 8 .) 1260. 
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taluq id 1844- is snffioient to make tbe 
eaaood exoaption applicable. In either view, 
the interest of the defendants sannot be 
annulled by the plaintiff and the enit has 
been rightly dismissed. The appeal is 
dismissed with .oats, 

s. k. Appeal dismisted. 


LiHORE HIGH COURT. 

Lbitbrs Patknt Appul No. lOJ op 1920. 

( Oatober 8, 1920. 

-Prcssnl: —Mr. Jastiae Leslie Jones and 
Mr. Jnstiee Wilberforse. 

PADAM NATH-Depawdant—Appellant 

census 

KANSHI R4M—Pi,a>*itipp—R tspoKoKNT. 

Custom — 'Alienation—Appointed heir, right of, to 
chilleiu/o—Appointed heir also remote collateral—• 
Jlights as against nearer collateral, 

t 

An appointed h^ir aa such his no lo'm stand: to 
impeach an aliouation Af ancestral land. Where, 
however, he also a collateral, he not only cau 
impeach tho alien ition but, b/roison of the appoint- 
laent in his favour, is entitled to possession even in 
proforencc to others who are near collaterals. 

Letters Patent Appeal against a decree 
pl Mr. Jastiae Siott Smith, on the 

llth May 1920 in Civil Appeal No. 2478 of 
191^, affi-min<r that o! the Distriot Judge, 
Hoshiarpar, dated tbe 4th July 1919, 

L'lla AJehr Ohand Mahajan t for the Appel* 
Jant. 

Jfadan Gopal t for the Respondent. 

* JUDGMENT.—The plaintiff in this caie 

atf*L D 038889 * 00 of land alienated by 
Bnib Dial who had appointed tbe plaintiff 
as hi a heir before tbe alienation took plats, 
*hs plaintiff stated that the land was 
anmtral and that the sale was without 
iBgal necessity and the first point was found 
in hia favour and the suit was deireed in 
The defendant-alienee appealed to 
Distriit Judge who upheld the finding, 
A.aaiond appeal was preferred to this Court 
•nd the .main points raised were that the 
fJM was not ancestral, and that anyhow 
8 plaintiff as the appointed heir aonld 
not question the astions of Shib Dial. The 
JBBtned Jadge dismissed the appeal holding 
M ” Md lo b0 wmtnl but not deiiding 

58 


spesifisally the qaestion whether the plaintiff 
•oold succeed in bis suit merely as the appoint • 
ed heir of the alieoor. Against this deci¬ 
sion an appeal under clause * 10 of tbe 
Letters Patent has been filed, and the only 
ground serioaely argued before us is that 
the plaintiff did not sue as a collateral 
and that be had no locus standi to sue mere* 
ly as an appointed heir. We agree with the 

latter contention aDd also 6nd that plaintiffs 

• • 

locus standi as a .ollateral wa9 Dot flleaily 
raised in the Trial Ooart or in tbe 
Appellate Courts. We hod, however, 
that the plaintiff is undoubtedly a .ollateral, 
though somewhat remote, of ' the alienor, 
and we .oneider that we are right in 
thinking that the lower Conrta interpreted 
the meaning of the witnesses on the point 
to be that tbe land alienated was the anaes- 
tral land of the plaintiff as a .ollateral .of 
Shib Dial. We may also notiae that in the 
pLiat a referents is made to tbe Will in 
the plaintiff’s favour in whish he is referred 
to as a .ollateral. Tbe point, therefore, 
though Dot spe.i6oaIIy raised, was before 
the lower Courts and sould have been adjudi¬ 
cated upon by them. 

It is urged before us that even if the land 
is anoe^tral qua tbe plaintiff and the alienor 
and if he is a remote oollateral, he still had 
no locus standi to sue iu tbe presepoq of 
many nearer reversioners even if he is also an 
appointed heir. We do not agree that this 
prinoiple applies to the present ease. The 
right of a reversioner to obtain a deslaratory 
desree in the flase of an alienation of antes, 
tral property by a male proprietor depends, 
firstly, on his vested rights in the property 
alienated, and seocmdly, on the probability 
of the inheritanse thereof opening in hh 
favour., In tbe present ease whiah is one 
for poseessioD, the plaintiff has vested rights 
and by the appointment in his .favour is 
entitled to possession before others though 
nearer sollaterals. 

The other grounds of appeal were not 
pressed seriously and we dismiss the appeal, 

v. H. 

4ppsat ditmined, 
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CALCUTTA HIGH COURT. 

Appeal feom Appellate Decree No. 2214 

cp 1019. 

January 1/,1922. 

Present Juetiae Sir H. R. Cbatterjea, Kt., 
and Mr. Justice Panton. 

RAM RATAN MANDAL and others— 
Plaintiffs—Appellants 
versus 

NILMONI OHOWDHURY Proprietor 
of the Fibm CHOWDHURY and 
COMPANY AND THE CENTRAL 

NEDIA COAL COMPANY LIMITED 

TH20CGJ TPEIR AGENT* Me8BK», 

LINTON MILLER Limited ; and 

Messrs. MOLEWORTH and COMPANY 

ADDED AS PiBTT RESPONDENT— 

—Defendants— Respondents. 

Limitation Act (IX of 1908), Sch. I, Art. 142— 
Possession, suit lor—Property not incapable of acts 
of possession—Presumption o/ possession following title 

_ Adverse possession—Appellate Court, ilu!y of, before 

reversing decision 0 / Trial Court. 

Wherein a suit for recovery of possession on a 
declaration of title the plaintiff asserts that the 
land is capable of possession and adduces evidence 
of definite acts of ownership, he must fail unless he 
proves possession within 12 years evdn assuming 
that the title is with him and he caDnot rely upon 
the presumption that possession follows title, [p. 

916, col. l.J a .. 

An Appellate Court should not reverse the decision 
of the '1 rial Court only on consideration of some of 
the grounds upon which the decision of that Court 
is based, [p. Dl4, col, 2 ] 


suit were waste lauds. So tbe plaintiffs ‘ 
should have been given tbe benefit of tbe 
presumption that in the oase of ensh lands 
possession follows title. Tbe learned Sub¬ 
ordinate Judge has not also some to aDy 
clear finding on tbe question whether the 
plaintiffs got into possession again before 
their title was extinguished by the adverse 
possession of tbe defendants. 

Babu Mohendra Nath Bay (with him 
Babus D, N. Chakracarty, Jatindra Mohan 
Moohrjee and Mr. J. B. Chippendale), for 
tbe Respondent.—It is not neoessary that an 
Appellate Court should s*rutini».e every bit 
of evidence. It is sufficient for it to state tbe 
general grounds of its deoision and tbe 
reasons for its eonelueion as to the truth or 
otherwise of the party’s sase. The question 
of title having been found against the plaint¬ 
iffs, the deeision on the question of limita¬ 
tion is olearly immaterial. 

Babu Ramchandra M tjumdar replied. 

JUDGMENT.—This appeal arises out of 
a suit for reeovery of mssession of the dis¬ 
puted land on declaration of the plaintiffs 
title to the same. 

Tbe Court of first instance desreed the 
suit, but that deeree was set aside by the 
lower Appellate Court ^hish dismisred the 
suit. The plaintiffs have appealed to this 

Court. 


Appeal against a desree of the Subor¬ 
dinate Judge, First Court, Burdwan, dated the 
2od August 1919, reversing that of the Addi¬ 
tional Muneif, Aeansole, dated the 20th of 
May 1918. 

FACTS appear from the judgment. 

Babu Bam Chandra Maiurr.dar (with him 
Babu Banhim Chandra ilooker;ee), for the 
Appellant.—The suit was for reoovery of 
possession on declaration of till*. The 
Munsif decreed the suit after an elaborate 
dissuasion of the whole of tbe evidence on 
tbe resord. Bat the lower Appellate Court in 
reversing tbe Muneif’n decision has not taken 
into aonsideration all the grounds upon 
wbioh the Trial Court’s deeision was based. 
In dealing with the question of limitation 
the lower Appellate Court should have taken 
jnto consideration the fait that the lands iu 


Tbe Court of Appeal below has desided 
both the questions of title and l.m.tat.ou 
against the plaintiffs, but we think that it 

has not dealt with the sase prop^ly. 
regard to tbe question of title the learned 
Subordinate Judge observes the Munsif b 
stated many thing, in his indgmentregadmg 
title and possession in respest of t • 

but most of hie observations are based upon 
surmises He does not state, however, what 
they are. The Munsif elaborately disused 
h evidence ae to title. The learned S« 
ordinate Judge refers to 

rr-s r -- 

SB2 w—- 
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twelve years. That would ordinarily be 
eoffisient to dispose of the ease, as it falls 
under Article 142 of the Limitation Act, 
and the plaintiffs mast fail unless they prove 
possession within twelve years, even assum¬ 
ing that the title is with them. It is eontended 
that if the plaintiffs have got title and the 
lands, are waste, there was a presumption 
that possession follows title. Bit the plaint- 
iffs asserted that the land was eapable 
of possession and addased evidence of de¬ 
finite aols of ownership. In these eir- 
inmslanoes, the plaintiffs sannot rely 
upon any presnmntioo (assuming that they 
have title) and if the ovidense addased is 
not a«ee.oted, the sait most be dismissed 
on the groand of limitation. It appears 
that both parties addaesd evidence of 
definite aets of ownership having been 
pzersieed upon the land. The Mansif held 
that Ailt were raised by the Eriihans of the 
-plaintiffs and that they also ealtivated til 
and kali on the disputed land for some 
yeare, The defendants also adduced evidence 
of possession, The learned Subordinate 
Jcdge, however, says that the lands are 
admittedly dang a . 

The plaintiffs alleged that their lessors 
were in possession through a tenant Bipin 
Napit, The learned Subordinate Jadge in 
the earlier portion of hie judgment eeem9 
to have disbelieved the allegation. H 9 says 
The lease of this Bipin Napit is not pro* 
dao8d. The defendants* aase is that Bipin 
was turned out by Lakhi Narayan.” This 
hukhi Narayan was the vendor of the defend- 
^ota. If Bipin held the land ai tenant 
before the settlement with the plaintiffs 
whieh took plao in 1901, and if Bipin 
was dispossessed by the defendants 1 vendor, 
there oould not be any soutinuanid of posies- 
sion of the plaintiffs* lessors or of the plaintiffs 
oven if they had title, unless they aubse- 
Qaently recovered possession within 12 years 
PI .the suit, and the saie might have been 
disposed of ou this ground alons. Bit the 

earned Subordinate Jadge says—“The 
ffW.enaa on the rasord shows that both 
Parties hava been trying to oust eash other 

a * Dla a naiQ b ap of yearA.** 

U implies that the plaintiffs got into 
Poueaaion at any rate onoa, baiause 
0r * lau be no question of ousting un- 
0M a party is in possession. And if that 
WilMWjawq fait that Biyia was ousted 
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woald not be aoDolu-ive : baaaaie if, before 
Lukbi Narayan or the defendants bad aeqiir- 
ed a title by adverse p039eosicn for twelve 
years after ousting BipiD, the plaintiffs again 
got into possession within twelve years before 
puit.andif they were the rightfal owners, 
their elaitn would not be birred by limitation. 
The findings of the Court of Appeal below 
on the point are, therefore, not slear. 

In these oinurastanoep, we think that 
the oa9S should go bask to the lower Appel¬ 
late Court in order that the appeal may be 
re heard and disposed of asoording to law. 
Coats to abide the result. 

j. p. <fc *. H. 

Case sent bach, 


ALLAHABAD HIGH COURT. 

Second Civil Appjai No. 805 of 1920. 

Mareh 24, 1922. 

Present : — Mr. Justiee Lindsay and 
Mr. Ju6tise Stuart. 

Munmmat JHAMOLA KUNWAR — 
Plaintiff—A ppii.l in r 

versus 

Tha'tur HANWANT SINGH and otjkss —• 

DgFSND.IITS—R*3POSD*Nr8. 

Ayra Teninnj Act (ll of 190 U, ss. 199, 20L—Hes 
judicata —Proprietary title, ■ricstion of, iltterminitim 
fcy, iieiVM'a’ Court. 

• • : 

Ordinarily tho Kent Courts in the Agra Province* 
have no jurisdiction to determine questions of title • 
but, under the provisions of sections i99 and * ii 
of the Agra Tonuicy Act, special jurisdiction has 
b^en conferred upon Ront Courts by virtue of which' 
they aro empowered, in given cirouuistincsa, to' 
deoide questions of title, [p. 917, col 2.] 

The decision of a Ront Court under section 199 
as well as under section 201 of the Agra Teunncv 
Act in tho exercise of its jurisdiction to dociio a* 
quojtion of titlo is retjuiicata and provents tho' 
trial in a subsequent suit in a Civil Court of .any 
issue relating to tho sain prooriotuy right fu 9 i 7 
col. 2.] * * 

Saooad appeal against a dearea of the 
Additional Distriot Judge, Allahabad, diiai 
tho 3rd Marsh 1920. ' 

Mr. Quit iri Lil, for the Appellant, 

Measra. Hiribins 8 aha\, U,' L, 83 *Ul ' 
I. B. Banerjes, Badri Xarain and Palis* 
dra Rjy, for tho Rajpondonti, 
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JUDGMENT.—These are orosi-anpeals 
against a decree of the Additional Jadge of 
Allahabad. We have heard Counsel at 
length in both oases and have oome to the 
•onolusion that the detision of the Court 
below should be maintained and that both 
appeals should be dismissed. 

The dispute between the narties relates to 
in area of 27 bighas and 8 bisms whioh is 
situated in a village sailed Maczi Ghosia, 
Mahal Turab Ali. The suit, which was 61ed 
by Musammat Jbamola Kun*ar. plaintiff, was 
filed in consequence of aertain directions 
given by a Revenue Court in whioh an appli¬ 
cation for partition of this village had been 
Sled by Thakur Hanwant Singh and Tbakur 
Baghuraj Singh. 

The fasts of the oase are somewhat comp- 
lioated, but the following statement of them 
will show the point whioh arises for deci¬ 
sion :— 

In this village there are three eels 
of co-shares. Hanwant Singh and Baghuraj 
Singh between them owned a i--annas share. 
Formerly one Talaijar and bis wife Siddan 
Bibi owned a 6 -annas share and Muhammad 
Iabal and his wife, Champa Bibi, another 6 - 
annas share 

It is found that in or about the year ■ 887 
the so-sharers in these villages, in order to 
avoid suits against eaoh other for profits, 
agreed to an allotment of oertain Unde whiih 
the oo sharers were to hold in their own 
oooupation. They were under this arrange¬ 
ment, to treat rents received from these areas 
so allotted as representing their share of the 
profits in the village. 

Under this arrangement Hanwant Singh 
and Raghuraj Singh or their predecessors 
were allotted an Brea of 18 bighas and 5 bis* 
was as owners of a 4 annaB 6 hare. 

It is an admitted faot that the 27 bighas 
and 8 bums, now in dispute, were allotted 
nnder the same arrangement to Talaiyar and 
hi 8 wife, Siddan Bibi, as owners of a 6 annas 

ehare. „ ... 

In tbe year 1896 the 6 annas share belong¬ 
ing to Talaiyar and his wife, Siddan Bibi, was 
gold by auction and was bought by one 
Kalyan Ohand who was tbe father in-law 
of the present plaintiff, Musammat Jbamola 

Kan war. lL . 

Tbe remit of this auction-sale was that the 

pwners of this 6 annas share beeame er-pro- 


prietary tenants of the 27 big\a$ and 8 biswos 
now in dispote. 

After the *-lnre had b 6 en sold, Ahmad Yar, 
sen of Talaiyar and Siddan Bibi, made a 
mortgage, with possession of the plots 
making np tbe 27 bighat and 8 bistcat. This 
mortgage was made in favoar of Baowaot 
Singh and the father of R*ghnraj Singh, and 
in tbe mortgage deed the property mortgaged 
was described as th*, sx-proprietary holding 
of the mortgagors. 

As the result o' these transitions, it mast 
be taken that Kilyan Ohand became the 
owner of the 6 anna9 share which had former¬ 
ly belonged to Talaiyar and his wife. Ahmad 
and Mutammat Siddan Bibi bssam 9 the 
ex-proprietors of the ‘i7 b ghas 8 bnwat and 
Hanwant Singh and the father of Rigbaraj 
Singh beoame tbe mortgagees of the ex¬ 
proprietary holding of Ahmad Yar and 
Siddan Bibi. 

After this mortgage of the ex-proprietary 
bolding wa 3 made, Sumer Ohand, boo of 
Kalyan Chond, a 9 the purchaser of a 6 -*nn *0 
share of Talaiyar and his wife, brought a 
snit to eject ths mortgagees This sail 
was dismissed. It was held in that litigation 
that the 27 bighas and c biswat in dispute 
were the sir lands of Ahmad Yar and Siddan 
Bibi and that consequently Samer Ohand was 
not entitled to get possession. This matter 
was decided by a decree of the District Judge 
passed in the year 1^9. # 

Samer Ohand beiog defeated in bis suit for 
possession made an application to the 
Uourt 6 for assessment of rent on these 
str lands ae against Ahmad Yar. The 
resnlt of this was that rent was assessed and 
conseqaently Sumer Ohand and Ahma 
Yar stood thereafter qui these sir lands in 


ie relation of landlord and tenant. 

Id the year 1902 Hanwant Singh and 
10 father of Righaraj Singh brought a 
lit against Snmsr Ohand for profits arism 
it of these lands measuring 27 bighu w 
Q d 8 biswas. 

At tbe time this enit was brought, tbs 
jsitioD of H in want and the father ot 

ianhuraj was this : — 

(1) Toey ware the owaera of a 4 * 4oni 

iare in the village. . 

(2) Toey had bought a 3 auuai 4 p 

lare oat of the reminiug 12 auuai a 
tha vilUgs aal tbe? wire lame* o. a 
, Q a 7 piei share out of Ihn 12 -aunvi sb» 9 . 
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Thia share belonged to Alim-un-Nissa who 
had defaulted in payment of revenue. Her 
share was made over in form to Hanwant 
and the father of Raghuraj. 

In the suit which Haowant and the father 
of Raghuraj brought for pro6te they chimed 
as beiDg co-owners in the 12-annas share. 
Obviously they oould briDg no olaim for pro. 
Sts regarding their 4-anoas ehare. for that 
•laim was barrel under the arrangement 
which had been come to between tbe parties 
in the year 16b7. We have already observed 
that, under this latter arrangement, Haowaut 
Singh and the predecessor of Raghuraj were 
in possession of 18 bighas 5 bisxas of i ir 
land. 

This suit for pro6te wa9 ultimately deoided 
by Mr. Rietomji, the District Judge. He 
was of opinion that the piaiatiSs in that suit 
were not entitled to aDy share of tbe profits 
arising out of this area of 27 bighat and 8 
biiuai, Tbe Judge was of opinion that 
Khalil, whose share had been purchased by 
Hanwaot and Raghnraj, and Mutamm-J 
Alim nn Nissa whose share was held by them 
in farm bad lost all right to slaim a share in 
the profits of. this area. 

Io the year 1905 Sumer Ohand, tbe son of 
Kalyan Ohand, brought a suit for ejectment 
of Hanwant Singh and Rihguraj Singh as 
mortgagees of this ex-proprietary holding of 
27 bighat 8 biimt. That enit was bated 
upon an allegation that the ex-proprietor, 
Ab.mtd Yar, had relinquished bis exproprie 
Ury hr 1 ling. This suit, however, failed. 

In the year lalO in execution of a decree 
for arrears of rent Muiammaf Jbamola Kan war 
who had succeeded her husband, Sumer 
Ohapd, ejected Amhad Yar, tbe ex-proprie¬ 
tor, and bis mortgagees Hanwant Singh and 
Raghuraj Singh. Tbe result of these pro¬ 
ceedings was that tbe ex-proprietary tenancy 
samp to an and and the plaintiff Jbamola 
Kunwar got possession of tho 27 bighat 
and 8 (tiicac. 

We come now to the year 1913. Ip this 
year Hanwant and Raghuraj again brought a 
BQit against Sumer Ohand for proGte. Mr. 
Daniels, the District Judge, bafora whom tbe 
•ase came in appeal, dismissed the suit, hold- 
mg that the previous decision of Mr. Rus- 
tomji was rsi udicata. 

In the present suit which has been brought 
by Muiummot Jhamola Kunwar for a ds> 

-iUtttim th»t. the. ie. \hp qqU Qwnw . by 


adverse possession of this area of 2? bighai 
and 8 bians, it has been held by the learned 
Judge of the Court bolow that by reason of 
the decision of Mr. Rustomji which was 
accepted as res judicata by Mr. Daniels 
the defendants Hinvant Singh and Rvghu- 
raj Singh are not entitled to put forward 
any claim to a share as proprietors of 
this area of 27 bighat 8 burnt so far as 
they purport to hold a share io the 12- 
annas share other than the 4 annas share, 
which originally belonged to them. 

In the appeals now before as the argu¬ 
ment has brei taken that the decision of 
tbe learned Additional Jodga is erroneous, 
and that the question of title of Hanwant 
Singh and Raghuraj Singh to a share 
io the 27 b 'ghat 8 biiwu is not retmdicata. 

In our opinion the decision of the Court 
below is perfectly correct. Ordinarily the 
Reot Coarts io this Provinse have no 
joriadietion to determine questions of title 
bat under tbe provisions of sections 193 
and 201 of tbe Agra Tenancy Act, special 
jurisdiction has been conferred upon Rent 
Courts in virtue of which they are em¬ 
powered, in given ciraumsianoss, to decide 
qiestions of title. 

It has been repeatedly held by this Oouit 
that the decision of a Rant Coart 
ander section 199 in the exercise of its 
jurisdiction to decide a question of title ia 
retjudicita and will prevent the trial in a 
sabmquaot suit in Civil Court of any issue 
relating to the same proprietary right. 

As pointed ant by the learned Jnige in 
the Court below, tbe rulings to this effect 
have been given with reference to the 
language of seotion 199, but on the sau\e 
principles tbe same view of tbe law mast 
ba taken with regard to proceedings under 
section 201 in cases where ander that 
section the Rent Oonrt is given authority 
to deo'de questions of title. 

SestioD 201 lays down that if io any 
suit instituted under tbe provisions of 
Chapter XI of the Act the plaintiff is 
not recorded as having any proprietary 
right entitling him to institute sash suits 
and the defendant pleads that the plaintiff 
has not such propsrietary right, the Court 
shall proceed mufalti mutandis as directed 
in section 199. Sab section 3 of thia eaction 
lays down that , if the plaintiff is recorded 
as having such proprietary right, the Court 
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■^hall presume that te has it, bnt that 
nothing in the enb-sestiou 6hall affeot the 
right of any person to establish by 6nit 
in the Civil Ourt that the plaintiff has 
not snah proprietary right. 

It follows from the terms of this eeaticn, 
therefore, that if the plaintiff in a suit 
for prohts, whioh is a snit under the pro¬ 
visions of Chapter XI of the Aat, is re- 
aorded as having the proprietary right, the 
Rent Court must presume that be has got 
that right and dearee the suit. The deei- 
sion cf the Rent Court, however, in these 
airaum6taneee dees not bar the defendant 
in the suit from going to a Civil Court 
and obtaining a deolaraticn regardirg his 
proprietary title. 

In the other ease provided for by this 
seatioD, that is to fay, where the plaintiff 
is not reaorded as having a proprietary right, 
the Rent Court is given the option of 
folbning one or other of the aourses laid 
down in eeation 19?, that is to say, the 
Rent Court may direst the plaintiff to go 
to a Civil Court within a given period 
and sue for dealaration cf his title or it 
may, if it so ohoses, try the issue itself, 
and when it eleats to pursue the latter 
source, the Rent Court is deemed to be 
a Civil Court aompetent to try this issue of 
proprietary right and its proaedure is to 
be regulated in assordanae with the pro¬ 
visions of the Code of Civil Procedure. 

In the litigation in the year 1902 whiah 
was terminated by the dearee of Mr, 
Rustomji, the Distrist Judge, it appears 
to us that tbs Rent Court exeraised its 
right of trying the issue regarding the 
proprietary title. So far as we are able 
to asaertain from the judgment fand that 
1 b the only doaument whiah is before us), 
the ease was a sa6e in whiah the plaintiffs 
there were not reaorded as having pro¬ 
prietary right entitling them to institute 
the suit. We gather from what is 6etout 
in Mr. Ruftomji’s judgment that at that 
time this area of 27 bighai and 8 bistocs 
was reaorded in the name of Ahmed Yar 
who was dessribed as the ex-proprietor of 
the lands in question, 

Later on in 1913 when Hanwant and 
Ragbnraj egain attempted to eue for pro¬ 
file, this dtsi6ion of Mr. Ruetcmjr’s was 
held to be ret udicata, and we think 
rightly so. 
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It follows from all this that we mnit 
hfli that in the present suit the learned 
Jo^pe of the Court below was right in 
BayiDg that the claim of Hanwant Singh 
and Raghoraj Singh to a share of these 
27 b\QKo$ and 3 biswos is untenable to 
the extent that they represent the share 
of Khalil whioh they purohased in the 12* 
annas share which was outside their 
own share of 4-annas. In the concluding por* 
tion of his judgment the learned Judge 
states the position very dearly, He holds 
that in eo far as Hanwant and Raghuraj 
claimed to represent by purchase the share 
of Khalil, and in so far as they represent 
Alim-un-Niesa as lessees, they are estopped 
from maintaining now that they have any 
interest as co-sharers, left in the property 
in suit. The learned Judge, however, has 
made it clear that eo far as their original 
4 annas share is concerned, they are not 
so estepprd. 

The Cross-Appeal No. 805 of If 20 appears 
to us to bav9 no force. The contention in this 
appeal appears to be that inasmuch as the 
question of title to the 27 bighit and 8 
bisuat ba9 been held by the lower Court 
to be re$ judiciti between the parties, the 
position is that Mutammat Jhamola Kunwar 
is entitled to the exclusive right over this 
area, and that in making the partition of 
this village she is entitled to keep this 
area in addition to the share which would 
be allotted to her in proportion to the 
interest which she holds in the village. 
In our opinion that contention cannot le 
maintained for the rea90D8 we have stated 
above. The decision which is ret judicola 
between the parties is a decision ody as 
against Hanwant Singh and Ragboraj 
to the extent to which they represent the 
shares cf Khalil and Alim un Nisea. There 
is nothing in the previous litigation between 
the parties which would prevent Han wart 
and Ragbnraj from claiming in the partita n 
that they were entitled to tbeir full &h 6ie 
of tie village lands in proportion to their 
original share cf 4 areas which they have 

bad all along. , 

As regards Alim un Nisia, (be • lesrre 
Judge has rightly held that no Question cif 
res ,udicQia can arise as against her. 
was no parly to the suit which was decided 

. by Mr, Ruilcffljii wd m the learned 
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•properly observer, a lessor dose cot alaim 
.nnder bis lessee. 

Tbe result of all this is that we find the 
desision of the lower Appellate Court to be 
perfeetly sorreat. We dismiss both the appeals 
with sosti in eaeh oase to tbe respondents 
on the higher Male. In Second Appeal 
No. 80) separate sets of oosts will be awarded 
to (1) Hanwant Singh and Righoraj Singh 
and (2) Atanllab, defendant-respondent. 
Oosts in this Court will inalnde fees on the 
higher stale, if any, 

J. p. 

Appealt dimmed. 


LAHORE HIGH COURT. 

S«comd Civil Appbal No. 1689 or 19l6. 

November 25, 192G. 

Pretent:— Mr. Jnstiae SbadiLil,Chief Justite 
and Mr. Jnstiae Laslie-Jones. 
Jfttiommat TOTI and anothrr—Dc bin cants 
, — Appiliants 

veriui 

MALUKA — Plaintiff—Rsspondsnt. 

Punjab Tenancy Act (XVI of I8S7J. 59— Succe*- 
lion to occupancy tenancy , how governed. 

Succession to an occupancy tenancy is governed 
not by Customary Law but by the provisions of 
. section 69 of the Tenancy Act, and unless a 
plaintiff can provo that the land was occupied by the 
' common ancestor, ho has no locus standi to contest 
an alienation by the widow of an occupancy tenant, 

. because ho is not her heir and is in no hotter position 
, ^an any stranger,ovon though he may be a collate- 
ral of her deceased husband; so far as he is concerned, 
the consent or otherwise of tho landlords is 
' immaterial. 

1 Seiond appeal from a desree of the 
Dietriet Judge, Gurdtepur, dated tbe 28ih 
April 1913, reversing that of the Senior 

• Subordinate Judge, Gurdaspur, dated the 
20th January 1916, 

! Mr. Badri Bath Kapur, for the Appel¬ 
lant!. 

Bakhshi Tek Ohand, for the Respondent. 

JUDGMENT,— Mutammat Toti, who inherit* 
. ed an owupaniy tenanty from her husband, 
i Kirpa, gifted the property to her illegitimate 

* mo, A»w Singh, who obtain'd*natation. 


The present suit was instituted by one 
Malnka who alleged that he was a eollateral 
of Kirpa desaended from a aommonansestor 
who oaeupied the land and, therefore, 
alaimed a dealaration that the alienation by 
Mus.mmat Toti should not affeat hia rever¬ 
sionary rights after her death. 

The First Court dismissed the suit on the 
ground that the plaintiff had failed to 
prove that the property in suit wae osaupied 
by the somraoo aosestor of himself and 
Kirpa. 

The plaintiff appealed to tbe Distrisfc 
Judge who held that the plaintiff was a 
eollateral of Kirpa and without aoming to 
aoy finding on the question whether the 
land was caanpied by the lommon ansestar— 
a point, whiah in his opinion, did not 
arise—deareed tbe alaim on the ground 
that Mutammat Toti having only a limited 
estate sonld not alienate exsept for necessity 
unless she obtained the aonsent of all the 
landlords. 

Mutammat Toti and her son have now 
preferred a 6ejond appeal to this Court. 
The District Judge apparently failed to 
understand that susaession to on ostnpanty 
tenansy is governed not by Customary Law 
bat by the provision! of seation 55 of the 
Tenanay A«t, and that unlesa the plaintiff 
• an prove that the land wa! osaupied by 
the tommon anasstor, he has do locus ifandi 
to sonlest an alienation by tbe widow of 
an osiupanay tenant, bsaaase he is not her 
heir and is in no better position than any 
stranger, even though he may be a sollaterel 
of her dessased husband; so far as he is eon* 
serDed, the aonsent or other wiaeof the landlords 
is immaterial. 

We allow tbe appeal, and as the Dlstriat 
Judge has some to no finding on the ques* 
tion whether the aommon ansestor oaaupied 
the land, remand the aase nnder Order XLI 
ruls 2d, Civil Proasdure Code, to the Diskin' 
Judge far disposal assordiog to law. Goats 
will be aosts in the aause. 

w. o A, 

Appeal allowed : 

Oa $p remanded, 


1 
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ALLAHABAD HIGH COURT. 

Fibst Appul PhOu Obdib wo. 196 op 1921. 

March 21, 1922. 

Preterit Mr. Jnatiae Walsh and 
Mr Jnslioe Ryves. 

SRANKER LAL and anothib—Defendants 

—Appellants 
tenus 

MOHAMMAD AMIN and otbibs— 
PlaIMIFF* — RksPOaDOTS. 

Civil Procedure Code (Ac! T of 190 s ,), «. 1C5— 
Interlocutory order—Appeal dismissed — Decree, appeal 
from — Interlocutory order, xchen can be questioned. 

Where there is some unappealable interlocutory 
order, its irregularity or any defect in it, may be 
raised when the deciee is appealed from, so far as 
it affects the decision of the case, although an 
appeal from the older has been dismissed on the 
ground that no appeal lay from it [p 9i.O, col. 2.] 

F,rst appeal from aD order of the Subor- 
dinate Judge, Meerut. 

Mr. Ka.laih Chandra Mital, for the Appel* 
lants. 

Mr, Hamid Haian, for the Respondents. 


for liberty to amend their pleading?,go ai 
to ahalleDBe the eale, very tnuah on the 
lires of their Lordships’ opinion which I 
have just quoted. The First Court refused 
leave to amend. There was an appeal from 
that erder, and, as the order was unappeal¬ 
able. i he appeal was not unnaturally dis* 
mieeed. One of the points urged upon ua 
by the appellants is that the question of 
amendment has been concluded by that 
unsuccessful apreal, We do not agree with 
that. We think it is one cf those easel 
which section 105 prcvidei for, namely, where 
there ie ecme unappealable in'erlciuiO'y 
order, its irregularly or any de'eit in it, 
may be raised when the decree is arp B aled 
from, eo far as it affeits the deoisioD of 
the ease, There is no doubt that the 
refusal to amend affeoted the deaision of 
the plaintiffs' oaee by shutting them out 
from the alterna'ive slaim whieb the Privy 
Counsil has pointed out is really a sondition 
precedent. We entirely agree with the 


JUDGMENT 

WaLSB, J.—This is an appeal from an 
order of remand. The suit is brought by 
aertaiD alleged minors through the guardian¬ 
ship of their mother in an effort to 
redeem property whish has been already sold 
over their beads as the result of a deeree 
for sale obtained in a suit by the mort¬ 
gagee against their father, the original 
mortgagor. It has the aspests of being a 
proceeding of a somewhat suspicions sbaraater, 
but nonetheless these suspicions have to be 
confirmed and not inferred. In some respeets 
the attempt wbioh they have made resem¬ 
bles the sase referred to id the judgment 
of the Court below, namely, , Qanpat Lai v. 
Bindbatini traihad Scragon Sit-gh tl), where 
the Privy Counsil pointed out that after 
ths sale has taken plase, (they are speaking 
of a mortgage), the owner holds as pur- 
ehaser and is entitled to raise all the defenses 
belonging to him as such, and unless the 
,laim to set aside the sale is made in a 
properly constituted action and properly 
raised in suitable pleadings id that aetion, 
the Court cannot interfere with the poises- 
aion given to him by his purchase The plaint- 
iffs Baaing that the mortgagee bed purchased, 

anplied to the Trial Court, before the hearing, 

P (0 £6 Ind. Cas. 274j 18 A. L. Jf. 656; < >920) 1U. W. 
v Ml, u L. W. 80; 47 I. A. 91: 39 M. L. J. U8; 9 U. 

L B. IP o.. 103; 24 C. W. S. 951; 2S M. L. T. 320, 

47 0, 92* vP. c.). 


general observatioDc of «he lower Appellate 
Conrt in reference to the refusal to amend. 
Whatever the merits of the ca«e may be, wb oh 
is sought to be made out, it is just one of 
tbote cases in which the Court ought to bIIow 
amendment, if it i« satisfied that the applica¬ 
tion is made bom fide. As the lower Appellate 
Court says, it would not el er the Datore 
of the suit, to usa a somewhat popular 
but vague expression, because the original 
prayer and the amended prayer stand 
together and one leads to tie other and 
the new prayer wocld be a new and 
additional claim, but net an inconsistent 
ore. The order for remand was, therefore, 
right. We would further point out that 
it still remains to be derided whether the 
eale ought to be ret aside. That depends 
on two questions. F.rat, whether the minors 
are really the persona who ought to have 
been impleaded at all Tbe.r claim to 
have been impleaded arises out of a deed 
of waif subsequent in date to the mor - 
gage deed of which the mortgagees apparent- 

I, were not io tb. leant “ 

pointed ont in Mr. At-''" 1 *' 

Code, it ii by no Been, ,le»r that, nltboMb 

the Gnnl proeiaion abieb need ‘• ‘" '• j 
Lined in -.lion 80 of tbe We, o 
Prnnertv Act has been removed, rule 1 of 

Older XXAIV which has . t#k “ *J* {j 
of station means anything mozs .-*»■ 
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that the defendant ought to raise tbe ques¬ 
tion whether all the parties have been 
properly impleaded. If the plaintiff omits 
to do so, and the plaintiff can hardly do 
so if he has no knowledge of the existence 
of tbe persons alleged to be interested, it 
does not necessarily follow that the decree 
is not binding where the defendant, in the 
interest of the pereoa who eubsaqaently 
complains, (in this saee it is merely the ease 
of a fattier and his minor thildreD), abstains 
from raising the objeniin. Spindly, tiere 
is tbe farther question, whether on tbe form 
of the deed, the present minor plaintiffs 
had ary interest in the equity of redemp¬ 
tion. Tbe deed does Dot, in my opinion, 
purport to be a transfer of tbe property 
to them. It is a declaration of trust vest 
ing in them a contingent future interest 
subjeit to their father's life, and, as a 
matter of striit interpretation, it is to my 
mind donbtfnl whether they were persona 
who had an interest in the equity of re¬ 
demption at the time of the suit eo as to 
make them persons contemplated by this 
rule. Thiidly, tbe question will have to 
be dcoided whether tbe snit, including the 
application for amendment, are honestly 
brought. The deed of icahf is enbsequent 
in date to the mortgage. Tbe existence 
of tbe detree and the sale of tbe property 
were ignored. It is possible that the parJa- 
naihtn guardian of the two minors knew 
nothing about them, and that their Pleader 
only learnt tbe existence of tbe sale and 
the decree from tbe written statement. 
That opens np the question whether they 
knew anything about the mortgage either. 
If they knew nothing of tbe decree and 
the sale, it is probable that they knew 
nothing about the mortgage, and, therefore, 
the question will have to be considered, 
whether this snit is really a cuit brougot 
by the minors through their guardian in 
the honest assertion of their natural rights 
and in order to test this question, or 
whether it iB a tham suit brongbt in their 
names by the father in order farther to 
re-open the litigation which hae already 
taken plaoe and has been decided against 
■him. Upon this question it isto be borne 
in mind that the deed of tea\j which has 
been read to ui, recognises tbe existence 
. ;9f tbe mortgage. That is a point which 
k flight possibly, whfn the matter comes to 


be fully considered, cnt both wayp, and 
shows that the existence cf the mortgage 
was Dot concealed. On the other hand, it 
rather indicates that the security for the 
mortgage-debt was excluded from tbe 
opeiation of the trust. 1 have eaid this 
much because I tbirk it possible that the 
order of remand will Dot result in anjthiDg 
substantial to the plaintiffs ; although I 
reoogoise that it is still an open question, 
but it 'B obvious that when the amendment 
is allowed, the nature of the euit is altered to 
this extern that it will require a re settlement 
of a large comber of kenes, some of which 
I have already indicated iD the observations 
I have made in the ornrao of this judg¬ 
ment. I would asoirdiogly dismiss tbe 
appeal and would modify tbe order of tbe 
Court below as regards costs to this extent 
that I direct tie costa in tbe lower Ap¬ 
pellate Oonrt and in this Court to abide 
the resnlt of the amended euit, 

Rtvxs, J.—1 agree with the order pro¬ 
posed, but the suit must be tried out on 
tbe merits. I express no opinion as to 
the interpretation, validity or »fleet of the 
toihf deed or as to tbe 6ona fidti of the 
plaintiffs or BDy body else connected with 
this litigation. These are all matters which 
have to be decided on evidence which has 
not yet been produced on either aide. 

Eyihe OcrKT.— The order of the Court 
ie that the appeal is dismissed, tbe order 
of remand confirmed, and tbe amendment 
as direoud by the lcwer Appellate Court 
muBt be allowed by the Trial Court. But 
this involvep, and we direct, that tbe 
defendant most be allowed to make 6uch 
amendments in bis written statement as 
are rendered necessary by the amendment 
in the plaint, and both parties must be allow¬ 
ed to produce &Dy material evidence with 
regard to tbe amended claim. The costs in 
the lower Court and in this Oonrt up to 
date will abide the reeult of tbe suit. 


J. P. 


Appeal dimisud. 
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KOROL OOKI v. A. 8. A. KAZAMA1NI. 

OALCUTTA HIGH COURT 

Appiil FROM Order No. I3o of 1921. 
January 24, 1922. 

present :—Justice Sir Richardson, Kr., and 
Mr. Jastioe Ghose. 

NURUL GUNI, o.<« of the heirs of 
leu GOLAM AKBAR - Defendikt No. I — 

Appellant 

tersus 

A. S. A. KAZAMA1NI Mutual!; - 
Plaintiff—Respo«d*»t. 

Civil Procedure Code (Act V of 190 *), 0. XU, rr. 
23, 24. 25 — Suit derided on merits—Appellate Court, 
whether can remind under * . 2d—Procedure. 

Where a Trial Court has decided a suit un the 
merits, it is not upon t.. an Appellate Court to re. 
mand the case nuder iule 23 of Order Xll of the 
Civil Procedure ('ode as though the suit Ims been 
decided on a preliminary point hut it should take 
the course indicated in rule 24 ortho course indicat. 
ed in rule 25. 

Appeal against an ordor of the Distriot 
Judge, 24 Parganap, dated the 4th of April 
1921, reversing that of the Munsif, Third 
Court at Alipur, dated the 23th of August 
1919. 

FAOIS appear from the judgment. 

Dr. Saraf Ohandra Basok (with him 
Babu Eanai Lai Ful\ on behalf of the 
Respondents, took a preliminary objeo'.ion 
that no appeal lay as the order of remand 
was not under rule 24 of Order XLI, Civil 
Procedure Code. 

Babu Mohendra Nath Ray, (with him Baba 
Eanai Lai Pul), for the Appellant, submitted 
that though the Trial Court had disposed of 
the suit on the meriis, still the lower Appel¬ 
late Oonrt remanded the whole suit as though 
it bad been decided on a preliminary point. 
The Appellate Conrt should have dealt with 
the oase under any of the other previsions 
of Order XLI, which might be applicable, 
role 25 for instance. In such eases, where an 
order of remand hae been orreneonely made 
under rale 23, it has been held that an appeal 
would lie. 

(Richardscn, J.—We shall treat the order 
as one made onder rale 23, and then send 
the case back to be dealt with under rule 
25 or rule 24 ] 

JUDGMENT—This appeal is from an 
order of remand dated 11th April 1921, 
We refrain at this stage from dealing with 
the question nf law discussed by the learned 
Ja<4ge in his judgment. It is sufficient 
now to say that we cannot resist the tun- 


AHMAD BAKH8H V, PALI 

tention urged for the appellants, that the 
Trial Court haviog decided the suit on the 
merits, it was Dot open to the learned .lodge 
to remand the case under rale 21, of 
Order XLI, as though the suit had 'been 
decided od a preliminary point. The 
learned Judge should have taken the coarse 
indicated in rule 24 or the coarse indicated 
in rnle 25. 

We may explain that we do not deal 
with the question discussed by the learned 
Judge btciuse it is unnecessary at the 
present stage to do so, and at a later 
stage when the outstanding issues have been 
decided it may etill be nnneossiary to deal 
with that question. 

We may further say that orders of re 
mand made by lower Appellate Courts in 
catei which do not fall within rule 23 
of Order XLI are likely to lead to difficulty 
and anneoessary discussion in view of the 
provision contained in clause (t) of section 
105 of the Code. 

We set aside the order of remand and 
direct that the ca9e be remitted to the 
lower Appellate Court in order that the 
appeal thereto may bs further dealt with 
and disposed of according to law, co9t9 of 
this appeal to abide the result, heariog fee 
one gold tno&Mr. 

J. P. 

Order set aside, 
Gass remitted. 


LAHORE HIGH COURT. 

Skcjkd Oivil Appeal No. 668 of 1920. 
December 1, 1920. 

Present: —Mr. Justice Wilbsrforce. 
AHMAD BAKHSH— Plaintiff- 
Appellant 
versus 

Musammat PALI —Defendant 
Kehpondent. 

Easement -Parnala, old-Easement, whether estah 
li6he<l . 


The mere finding that a parnala is old J* “J 
[nding in law that an easement has beon establish*! 

rith respect thereto, [p. 923, ool, 1J 
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• Saiond appsal trim an order of the 
District Jadge, Jollandar, dated tbs 30th 
January 1920, affirming that of the Maosif, 
1st Olaes, Jnllundor, dated the 9th August 
1919. 

Kunwar Dalip Singh, for the Appellant. 

Mr.' Abdul Raiaq, for the Respondent. 

JUDGMENT.—In this case the plaintiff 
sued fcr the removal of a new parnala 
put np by the defendant. The claim was 
dismissed by the First Court which held 
the pirnala to ba an old one. The District 
Judge also held tbepurmfi to ba old and 
dismissed the plaintiff-appellant's suit. 
Against this he has preferred a second 
appeal and it is urged that there is no 
finding that defendant had proved any 
easement in respeit of this pir.\ah. Counsel 
for the respondent admits this to b9 correct. 
The mere finding that a pir.ali is old is 
-no finding in law that au easement has 
been established with respect thereto. I 
am, therefore, compelled to remand (he case 
to the lower Appellate Court for a decision 
oo the merits wbetbsr the defendant had 
acquired a right of easement in respeit 
of the parnali in dispute. Costs of this 
'appeal will be coBte in the caus6. 

V, C. i. Appeal accepted; 

Oaie remandel. 


under—Limitation Act (IX of 1906,1, Sch. I, Art, 46, 
applicability of—Statutes of Limitation—Rule of con¬ 
struction—Survey map, uhethcr to be preferred to That 
map —.l-litvse possession, requisites of — Lands submerg¬ 
ed every icar during rainy season — Wrong-doer — 
Doctrine of constructive possession — Suit-, when 
instituted. 

Article 46 of the First Schedule to the Limitation 
Act has no application to an order made nnder 
section 41 of the Bengal Survey Act. [p. 925, col. 1.] 

It is contrary to sound canons of construction tc 
enlarge the scops of the provisions of a Statute of 
Limitation, by importiog into them words which 
are uot to he fonnd there, [p. 924, col. 2.] 

There is no indexible rule that a Survoy map must 
have preference over a 1 link map. The Thak and the 
Survey maps should, as a rule, agree, where they 
differ, tho oue that more nearly agrees with the local 
landmarks is the ono which should he followed. 
'1 here is no geueral or definite rulo making it 
incumbent upon the Court t» follow either the one 
or the other, the Conrt may, if it considers the Thak 
map more reliablo, follow that in preference to the 
Survey map. [p. 926, col. 2.] 

Where the Thak proceedings and the dooision of a 
dispute took place in tho presence of the predecessors 
of tho parties to a suit, that map must be treated 
as valuable evidence in the suit between the 
successors of the persons who were present, [p. 927 
col, 1.] 

Whoro lands arc submerged every year daring 
the rainy season, acquisition of title to thorn by 
adverso possession is impossible [p. 927, col, 2 ] 


CALCUTTA HIGH COURT. 
Appeals f^cu Oroieal Decries Nos. 229 
tp 1919 and 93 of 1920. 

August 19.1921. 

Prewnf:—Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Panton. 

H. H. MAHARAJA or COOOH BE3AR 

A{ID OTHERS — APPKLimra 
leriui 

RAJA MAHENDR1 RANJAN RAI 
OHAUDHURI— Respondent, 
and 

ABDUL MAUD BaSUNIA and othies- 

Appillants 

venui 

RAJA MAHE tfDRA RANJAN RAI 
r H!UDHURI tin oruKRS—R eiposdints. 
mpl Survey Act(r B, V 1 , 0/-1675J, ». 41, order 


Where the land is submerged, tho possession of 
tho adverse holder ceases and tho possession of the 
true owner constructively revives, so that while the 
land remains submerged, whether for a year or a 
month, no possession can be deemed to continuo in 
tho wrong-doer so as to be available towards the 
ultimate acquisition of title against the true owner 


Adverso possession must bo possession adequate 
in continuity, in publicity and in extent of area in 
order that it may bo effective to destroy the title of 
tho true owner. Ip. 92?, col. 1 .] 01 

Possession to bo adverse must be aotual visible 
exclusive and hostile, and a distinction must be 
mado between continuous adverse occupation 
isolated acts of trespass, [p. 928, cols. 1 ± 2 .] ““ 


Tho doctrine of constructive possession cannot 
bo applied in favour of a wrong, door, whore posses 
s.on must bo confined to actual possession, that is Z 
say, if he relios on adverso possession, he can 
succeed only os regards tho portion of tho land b 
suit of which ho proves actual possession f or the 
statutory ponod. [p, 928, col. 2.] 100 

s:i b ^r h “ i ‘' r,!0 * t8i,bi « 
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Appeals against the deaisione of the Sub« 
ordinate Jodge, Jalpaigari, dated the 2nd 
July 1919. 

Babue Ram Ohiran Mitra and Atul Ohandra 
Dutt, for tbe Appellant. 

Btbaa Diearka Nath Ohuchsrbutty and Kali 
Kinkar Ohuc'ierbuity, for tbe Respondents. 

JUDGMENT.—The subjeet matters of 
the litigations whiah have led op to these 
two appeals are two traete of land in the 
Distriat of Jalpaignri. The rival alaimants 
are the Raja of Kakina and tbe Maharaja 
of Cooab-Bebar. Tbe lands, whiah have 
been formed by the reapsaion of the river 
Snaniajan, are alaimed by tbe former as 
inaloded in his village Sibram and by the 
latter as aomprised in his village Jamgram. 
The first snit wa9 instituted in the Court 
of the Munsif of Jalpaigori and tbe eeaond 
in tbe Court of the Subordinate Judge of 
tbe same Dietrial; but the former snit was 
transferred, for tbe sake of aonveDienee, 
to the Court of tbe Subordinate Judge, 
and tbe two suits were tried together on 
tbe same evidence. The suite were ulti¬ 
mately deareed in part on tbe basis of a 
report made by a Civil Court Amin. Tbe 
dearees made by the Subordinate Judge 
have been aesailsd in this appeal, sub¬ 
stantially on four grounds, namely, fint, 
that tbe suits were barred by the three 
years role of limitation under Articles 46 
and 47 of the Sahedule to tbe Indian 
Limitation Aat ; secondly, that the trial of 
the suit instituted in the Court of tbe 
Subordinate Judge is barred by Ihe pro¬ 
visions of Order II, rule 2 (2) of the 
Civil Proaedure Code ; thirdly, that the 
boundary between the two villages has not 
been aorreatly asaertained ; and fourthly, 
that the defendants have aaquired a 
statutory title by adverse possession for 
more than twelve years. 


Artiale 45 are awards under tbe Bengal 
Land Revenue Settlement Regulation, 1822 
the Bpngal Land Revenue Settlement 
Regulation, 18.'5 and the Bengal Land 
Revenne Regulation. 18 i-3. It i* not die- 
puted that in the eases before us there is 
no award under any of three Regulations 
mentioned. What is set up as a bar is 
an order under eeation 41 of the Bengal 
Survey Aat, 1875, made on the ICth June 
!9l2 by an Assistant Superintendent of 
Survey, That order is of no aesi-tanae 
to the appellants for two reasons. In tbe 
first plaee, the order is not an award 
under any of the three Regulations mentioned. 
The nature of a possessory order under 
eeation 34 of Regulation YII of 1822 was 
explained hy tbe Jndiaial Committee in 
Jarrala Bukih v, Dharum Singh (1) and hr jrh 
Sahib herh’ad Sein v. Rajtnder Kiehore ting 
(2) and need not be investigated here. 
Let it be eonaeded tbet a possessory 
order under eeation 40 (1) of tbe Bengal 
Survey Aat, 1875, bears an analogy to a 
deai»ion under eeiticn 34 of Regulation VII 
of 1822 ; it would still be aontrary to sound 
sanons of eon*trnetion to enlarge the saope 
of the provisions of a Statnte of Limitations, 
by importing into them words wbiah ore 
not to be found there. An attempt of 
this deforiotlon was made in the aa»es of 
Ibrahim Ali v. Badi Ali I3 1 , Sheo Das V. 
B nihu (4) and Zatnulabdin v. Durgi Dui 
(5), when it was argued that an order 
or award under the N. W. P. Land Revenue 
Aat, 1 873, wbiah was similar in eaope to 
tbe Regulation’, attraated the operation of 
Artiale 47, even though tbit Statute was 
nit one of tie three Regulations expressly 
mentioned. This aontention was rightly 
overruled, for extension by analogy is 
elearly not permissible in euah a sars- 
A similar view was adopted in Oodiy 
Singh v. Faluck Sirgh (6) where the 
three years rule was attempted to be 


In support of the first ground, relianee 
has been plaaed as well upon Artiale 46 
as upon Artiale 47. Artiale 46 provides 
that a suit by a party bound by euah 
award, that is, an award mentioned_ in 
Artiale 45, to rrouver any property aomprised 
therein must le instituted within three 
yearB from the date of the final award 
0 r order, The awards mentioned in 


(n 10 M. I. A. 511 at p. 534; 2 Snr. P. C. J. 189i 

19 E B - ,067 - „ , „ „ T 09K 

(2, 12 M. I. A. 292 at p. 334; 2 Suth. P-0- J -*** 
,t p. 23 2 Sar. P. C. J. 430; 12 W. R. P. C. 6 at 
.. 18; 20 E R. 349. 

(3) A. W. N. «18*41) IS. 

(4 A- W.N. (1881 91. 

(5t A W. N. { 882; 131. 

(9J 10 W. B, 271. . 
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**»' tis fi "‘ 8n ,be 

8tin v. Rojmier Khhore Si«g (21 does not 
militate agamst this view, as the order in 
that (B 80 wee in essence made nnder 
Regulation I* of 1825. In the second 
plate, as pointed out in Bobu Kaituri Sing* 

V. hafhumar Babu Binun Prague Harain 
Singh (7), a deaiaion under the Bengal 
Survey Act, relating to a boundary dispute, 
was conclusive as to possession only, and 
would not bar a suit for recovery of 
possession based on title. To the same 
effett is the dstiaion in Bi»iesw<m Koer v. 

Bam Protap Singh (*.)• A Similar view^bad 
previously been adopted in Vuivffur <au v, 

Qriih Ohunler Don (9) where the three years 
rule was considered inapplicable to a suit 
for resovery of possession opon establish¬ 
ment of title. We are of opinion that 
these suits saonot be treated as barred 
by limitation under Artiels 46, merely 
because when they were instituted more 
than three years bad elapsed from the 
date of the order under seotion 41 of the 


12th May 1-»15. Oa the 17th May, an 

order was recorded that toe agent be 

psrmitted to sign and verify the plaint 
wbioh was thereupon direated to be 
registered. It is obvious that the suit must 
be deemed to have be a n instituted on 
the date when the plaint was filed 

in Court and not on the date when 

it was ordered to be registered. There 
was nc defeat in the verification ; even if 
there had been a defeat, the Court could 
allow an amsDdment at any stage; suoh 
amendment would not have made the suit 
open to objsoiion on the ground of limitation : 
B:jit Ram v. Kaitsar Hath (10); Fateh 
Chuni v. Maniab fin' (11); Biiheshar Hath 
V. Emperor (12); Bai.ieo v. John Smtdt (I t), 
Mohni Mohun Dai v. Bungti Budlan Saha 
Dai (14). As regards the seoond suit 
whioh was instituted on the 24th February 
1916, the order under section 145, Criminal 
Proaedur6 Cods, in respeot of the land 
comprised therein, was made on the 2nd 


date or the order under seauoa u, ., 

Bengal Survey Aot. That order has, until J° ne J‘ 13> OcuseqaeDlly both the suite 

K a *a'g a u . Am ntfQnk ftmhrritv fal6l the requirement* cf Article 47, \t 
reverted or modified by .onjptteot •n'bonty, lh „ b , ,„ omed lo bo „ ppli ,. b |., 

a • A A % t t « • + * 


the force of an order of a Civil Court 
declaring the parties to be io possession 
of the land in accordauos with the boundary 
as determined by tbe Collector. Article 4/ 
ia equally of no avail to the appellants. 
That article provides that a suit by any 
person bound by an order respecting ths 
possession of immoveable property made 
under the Criminal Procedure Code, 189?, 
or by any one claiming nnder suah person, 
to reeover the property comprised in euah 
order, must be instituted within three years 
from the date of the final order in the 
case. In respect of the land oompriied ia 
the first snit, an order nnder section 145 
of the Criminal Procedure Code was made 
on the 15th May >912. The plaint in that 
suit was lodged in Court on the I4<h 
May 1915, as was found on an examination 
of tbe original document. There wac some 


(7) R 0. W. N. 876. 

(8< 4 lnd.Oas.5i7i U 0. W. N. 366. 

„ (0110 IV. E. 71; l B. L. E. A. 0. J. 25; i Ind. Dec. 

(*• c.) 187, 


The objection of limitation consequently 
proves untenable in both its branohes. 

In support of the second ground, reliance 
has been placed npon Order If, rule 2, Civil 
Procedure Code. That rule provides aa 
follows: 

“(1) Every suit shall include the whole 
of tbe claim which the plaintiff is entitled 
to make iu respect of the cause of action; 
but a plaintiff may relinquish any portion 
of his claim in order to bring the suit within 
the jurisdiction of any Court. 

(2) Where a plaintiff omita to sue in 
respect of, or intentionally relinqoiehei, any 
portion of his claim, he shall not afterwards 


(10) IS A. 896; A, W. N. (1896) 102, 8 Ind. Dec. 
(S S » 071. 

(Ill 20 A. 442, A. W. N. (1898) 110,9 Ind. Dou. 
(s. s.) 64<. 

(12) 44 Ind. Caa. 28, 40 A, 147, 16 A. L. J. 64, 19 
Or. L.J. 865. 

(13, 22 A. 65, A. W. N. (1899) 172, 9 lai. Deo, 
(K. 8.) 1C68. ^ 

(14) 17 0. 5S0; 5 Sar. P. C. J. 498; 9Ind, Deo, 
(n. e.) 086. 
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sue in respect of the portion so omitted or 
relinquished.” 

It is plain that if the aanee of action in 
the subsequent suit is different from that 
in the 6rst suit, the subsequent euit is 
not barred. What the rule requires is that 
every suit shall ioolude the whole of the 
•laim arising from one and the same cause 
of attion and not that every suit shall 
include every elaim or every oause of action 
whish the plaintiff may have against the 
defendant. Piltavur Ra a v. Suriya Rau (15) ; 
Amanat Bibi v. Imdad Hutain (lb); Hanuman 
Komat v. Hanuman Mttniur (17); Saminathan 
Ohetty v. t alantappa Chetty (IS). In 

the eases before us, the two tracts of 
land were distinct; it is sonoeivable that the 
•laim of the plaintiff to one of the treats 
might be well-founded while the ether might be 
groundless ; and evidence appropriate for the 
one might not be relevant for the other; 
Sonu Khuihal Ehadake v. Bahinibai Erithna 
(19). The parties also were Dot 

entirely identical; the Maharaja of 
Coocb-Bebar, for in9tanoe, waa a party 
to the second soit hot Dct to the 6rst. The 
dispate as to posseesicn had taken place at 
different times and the orders noder peition 
145 had been made on different dates 
separated by an interval of more than oco 
year. In suoh oircamstanoss, the causes of 
action might reasonably be considered distinct; 
they were dearly not anihed by the faot 
that the Assistant Superintendent of Surveys 
included both the tracts in cce order. We 
must look to the sabstanoe and Dot to the 
form of the proceedings ; if ho bad recorded 
his decision in separate order?, the conten¬ 
tion of the defendants would have lost all 
semblance of the reasonableness. It is con¬ 
sequently needless to attempt a dehoition 
of the expression ' cause of action^ or 


(15) 8 M. 520; U I. A. 116; 9 I nil. Jur. 274; 4 Sar. 
P. C. J. 638; 3 Iud. Dec. (x. s.) 356. 


a reionoiliation of the de.isions in 
■Hurt, v. Rhola Ram ('20) aod Bind e Bibi 
v. Ram Chandra (21), where a distinction 
was drawn between properties held by 
different persons under different titles and 
property held by the same person though 
under different titles. We are of opinion 
that in the oase before ns, the seaond suit 
is Dot barred noder Order II, rnle 2, 
and the plaintiff cannot be said, in the 
events whiob have happened, to have split 
up one entire oause of aotion into different 
fragments. 

In snpport of the third ground, the appellants 
have advanied a two-fold argument, namely, 
6rst, that prefereDse ehonld not have been 
given to the Thak map over the Survey map, 
and, secondly, that the boundary line, be¬ 
tween the villages of S hram and Jamgram, 
as depioted on the Thak maps prodnsed, is 
icoorreat, No objeotioD, we may add, has 
beeo taken to the aooura«y of the work of the 
Civil Court Amin who prepared the oase map 
in these litigations. As regards the first 
brantb of the oontentioD, it is soffiiient to 
observe (hat there is no inflexible rule that a 
Survey map must have preference over 
a Thak Map. As observed in Abii Boutin 
v. Doiccurry Pal (22) the Thak and the 
Survey maps should, as a rule, agree, 
where they differ, the one that more Dearly 
agrees with the looal landmarks is the oue 
whioh should bs followed. There is no 
general or definite rule making it incumbent 
upon the Court to follow either the one or the 
other, tbe Court may, if it considers the Thak 
map more reliable, follow that in preferenie 
to the Snrvey map. This view is not opposed 
to the deoision in Burn v. Achumbit 
Roy (23) and was approved in tbe oases of 
Nauab badidur of Murshidabad v. Oopinath 
Mandal (24) and Amrita Sundari v. Shera;ul • 
din Ahamed (25). In the oase before us, 
there are solid grounds for the preference 
given to the Thak map. The Thak map of 
Sibram was prepared on the 25th June 1856; 
tbe survey operations were oondusted during 


(16) 15 I. A. 106; 15 C. 500; >2 lad. Jur. 255; 5 Sar. 
P. C J. 214; Baliquc and Jackson s P. C. No. 401; 7 
lud.Doc (K. s.) 1117 (P. C.). 

(17; 18 1. A. 158; 19 C. 128; 6 Sar. P. C. J. 91; 
9 Iml. Dec. (N.s.) 527 l P. C ). 

( 18 ) 26 Ind fas. 228; 41 I. A. 142; 18 C. W. N. 
617» 17 New Law Rep. 56; 83 L J. P. C. 131; (19)4) 
A. C. 418; 1)0 L. T. 913 (P. C.). 

(19) 33 Ind. Cas. 910; 4J B. 3:1; 18 Bom L. 11. 
45. 


(20) 16 A. 165; A. W. N. (1991) 65; 8 Ind. Dec. 

(x.s.) 106(F. B.). _ q , 

(21) 50 Iud. Cas 903; 41 A. oS3; 1< A. L. J. 6o3| 1 
U. P. L. R. i A.) 78. 

(22; 6 C. W. N. 0:9. 

(23) 20 W. R. 14. 

(24) 6 Iud Cas. 392; 13 C. L. J. 025 at p. 632. 

(25) 29 I ml Cas. 156; 19 C. W. N\ 565 at p. 57b. 
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the season IS57 58. In the interval, there 
was a dispate between the proprietor* of the 
neighbouring estates as to the correotness of 
the boundary ae delineated on the Thak map. 
The dispute was deeided by a Deputy 
Collector on the 14th Deeember 1857, wheD 
it WB 9 ordered ' to confirm the Thak, undpr 
whieh half of the flowing river (SbaniajaD) 
appertains to this Monza (Sibram) and the 
other half to Jamgram.” An entry to this 
effeit was, after the decision cf the dispute 
by the Thakbast Deputy Collector, made 
on the Thak map. The Thak proceedings 
aud the deoision of the dispute took plaee in 
the presence of the predesessore of the parties 
to these suite, and, consequently, that map 
must be treated as valuable evidenee in a suit 
between tbe sueeessors of the persons who were 
present. Dunne v. Dharani Kanta Lahiri (26) 
whish is not only in aonformity with the 
deiisions in Oollector of Ra ihahye v. Doorgz 
Poondunee Debia (27). Qunga Narain v. 
Radhika Mohun Roy (28), Onu'rta I all v. 
Kalte Penhad (29), A'oho Coomar v. 
Go&ind Chunitr Roy (30), Joytara Dome 
v. Mahomed Mobaruek (31) and Abdul 
Hamid v. Kiran Ohandra Roy (32) but is also 
in harmony with tbe pronouneement of tbe 
J.adiaial Committee in Surja Kanta v. Sarat 
Ohandra Eoy (33). The decision of the 
' Revenue Authorities was neither tx p:rie 
nor .without any enquiry, as appears to have 
happened in the sase of Jagaiindn Nath 
Roy v. Hemanta Kumari Dtbi (34), and, 
in euih eirsumstancas, the applioaiion of 
•n abnormally exalting test of anuraey was 
depreiated by the Judioial Committee in 
Momnohint Debi v, R. Watson He Co. (35). 
We sannot, consequently,give effeet to tne son- 
tention of the appellants that the Survey map 
should have been preferred to the Thak map. 

(26) 85 0.621, 

127) 2 W. K. 210. 

(28) 21 W. R. 116. 

(?9) 25 W. R 179, 

(JO) 9 C. L. R. ?05. 

(31) 8 C. 976; 11 C. L. R. 309; 5 Stome L. R. 13; 
4Ind Doc. (x. b.) 629. 

(32) 7 C. W. N. 849. 

(33) 25 lnd. Gas 309, 20 0. L. J. 561; 18 G. W. N. 
l?8'i 16 M. L. T. 290; 27 M. L. J. 865; 1 L. W. 807; 
(1914) «. W. X. 757; 16 Rum. L. R. 925 (P. C.). 

(81) 11 lnd. Cas 642; 14 C. L. J. 819; 16 0. W. N. 
837. (1911) 2 M. W. N. 101; 10 U. L. T. 157; 13 Bum. 
h. R. 803; 8 A, L. J. 1176 (H. C.). 

(351 4 0. W. N. 113; 27 C. 336; 27 I. A. 44,7 Sar. 
** O' J. 602) 14 lnd. Deo. <K> e) 222. 


As regards the second branch of the conten- . 
tion of the appellant?, in connection with this 
point, it has been arged that tho boundary 
shown on the Thak map is iDaieurate aod does 
not in faot give effest to the deoision of the 
Revenue Aotbories that the true boundary ie 
neither the one nor the other back of the 
river bat is an imaginary line midway be¬ 
tween tbe two banks. This argument seemed 
at one stage to have an appearance of plausi¬ 
bility, but, upon oloser examination, turned 
out to be unfounded. It is negatived, in fait, 
by tbe entry outheTbak map which was made 
in the presence of the agents of the rival pro* 
prietors who had estates cn the river banks. 
The entry is unambiguous and states distinct¬ 
ly that the Thak boundary line was kept intact 
as drawn, and half of the disputed river was 
shown as within the ambit of Mocza Sibram 
while tbe other half was within tbe ambit of 
Mocza Jamgram. If the boundary as 
delineated on tbe Thak map wae in fait 
imorreot, the entry would have been 
made iu different terms. We are of opinion 
that there is no reasonable doubt as to 
tbe meaning cf the entry and that tbe 
defendants have failed to give adequate 
reaecns why that er try should be disturbed 
after it had been acquiesoed in by all the 
parties interested for 6nob a length of time. 
We hold accordingly that the Subordinate 
Judge has rightly held that the common 
boundary line is that shown on the map. 

In support of tbe fourth ground, the, 
defendants have urged that they have, 
acquired a good title by adverse possession for 
the etatutary period. Here the case of the 
defendants is beset with grave difficulties aa 
the major poition of the disputed lands is 
umalturable sandy waste. The defendants, 
have, consequently, lonaentrated their efforts 
upon two paroels kha and pa. The latter 
parcel ie said to have been cultivated by. 
one Maau ; there is no reliable evidence, 
boweve-, that his possession extended beyond 
ten years before the institution of the snitj 
such occupation is dearly inadequate for the 
purpose of aeqaicition of title by adverse 
possession. Tho former plot is said to have' 
been held by one Khudu who admitted in 
•rose examination that the lands were sab* 
merged every year daring the rainy season. 
In scoh circumstance?, acquisition of title 
by adverse possession is impossible, In thq 
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case of Secretary of Hate v Krith'-nmoni Gupta 
(3d) Lnr<i D-*vey referred to the deoision ia 
Truiteei and Agency Oo, v. Short (3 )io support 
of the view that land alter submersion beoomea 
derelict, and so long as it remains submerged, 
no title oan be made against the true owner. 
This view was affirmed in Bisanta Kumar 
Soy v. Secretary of '•/its (33) where Lord 
Sumner observed that no rational distinction 
•odd be drawn between snbmergenoe for 
a few years and submergence for a few 
months, and that the principle enunciat'd in 
the earlier decision was applicable where the 
re flooding was seasonal and oocrrred for 
several months in eaoh year. When the 
laud is re eubmerged, the possession of the 
adverse bolder ceases and the possession of the 
true owner oonstrnotively revives, so that 
while the land remains submerged, whether 
for a year or a month, no possession oan be 
deemed to continue in the wrong-doer so as 
to be available towards the ultimate acquisi¬ 
tion of title against the true owner. This 
view destroys the foundation of the title 
by adverse possession set up by the 
defendants. Wo may add that tho defend¬ 
ants claimed title by adverse possession 
not always by occupation and cultivation, 
but sometimes also by reoovery of jal'iar 
dues and khutugiri dce9 ; tbe former 
took tbe shape of levy of money or 
share of fish from Ssbermen who caught 
fi,h in submerged areas ; the latter assumed 
the form of levy from boatmen who 
during rainy season tied their boats to pegs 
driven into the bank. These acts cannot be 
treated as adverse possession, which, es ex- 
phined by Lord Robertson in Radhamoni 
Debi v. Oolk'tor rf Khulna (39), must be 
possession adequate in continuity, in publicity, 
and in extent of area, in order that it may 
be effective to destroy the title of tbe troe 
owner. Possession to be adverse must be 
astual. visible, exclusive and hostile, and 


(36) 29 I. A. 104; 29 C. 516,6 C. W. N. 617; 4 Bom. 

L. B. 637; 8 Sar P. 0. J. 269 (P. 0.). 

(37) (1889) 13 A. C. 79*; 68 L. J. P. C. 4; 59 L. T. 
677; 37 W. It 433; 63 J. P. 132. 

(36) 40 iDd Cub. 3.*7; 44 I. A. 104; 44 0. 858; 25 
0. L. J. 487; I T. L. W. 693, 82 M. L. J. 605; 21 C. 
W N.642; 16 A L. J. 398; 19 Bom. L. R. 480; (1917) 

M. W. N. 482, fi L. W. 117; 22 M. L T. 310 (P. C.). 


a distinction must bs made between sou. 
tiouois adverse oosuoation and isolated acts of 
trespass. To use the language of Bramwell 
L; .J. in Le'gh v. Jact (49) wh»h is qmted 
with approval by Lord Sumner in Baianta 
Kumar Boy v Secretary of St.to (3d) to defeat 
a title by dispossession of the troe owner 
asts must be cone which are inconsistent with 
bis enjoyment of the soil for the purposes for 
which he intended to n=e it, and, therefore, it 
is neoessary to look at the position in which 
the true owner stands towards the land as well 
as to tbe acts done by the alleged disoosses- 
sor. There ia this additional difficulty in 
the Cess before u^tbat even if tie asts 
mentioned could b,- treated as acts of adverse 
POS8E8MOD, there is i o evidence to show that 
the spots where the asts were exercised (for 
instance, where the fish was caught or tbe 
boats were moored) were identical from year 
to year. Indeed, as the land was periodically 
submerged, attempt at identification would 
be fruitless. In this oonnestiur, it ia 
inprrtant to bear in mind that the doctrine 
of constructive pisse»sion oannot be applied 
in favoor of a wrong doer, whose possession 
must bs eonfined to aotual possession, that 
is to say, if be relies on adverse posses¬ 
sion, he can succeed only as regards the 
portioo of the land in suit of which be proves 
ac'nal possession for tbe statutory period; 
Mohini Mo\'.n Roy v. / romoda Nath Boy 
(tlJ approved by tbe Judicial .'ommittee in 
Botanta Kumar Roy v. Secret lry of State (38). 
From whatever point of view the claim of tbe 
defendants as to acquisition of tide by adverse 
possession is approaehed, it is thus fonod to 
be beset with insuperable diffisulties and cm- 
not oonseqnenly prevail, 

The result is that tbe decees made by 
the Subordinate Judge are affi med and the 
appeals dismissed with eoste. We assess the 
hearing fee in First Appeal No. 93 of 1920 at 
one gold mohur. 

B, X, rfc K. H, 

Appeilt diimiiul. 

(40) (1880 ) 6 Ex. D. 264: 40 L. J. Ex. 220; 28 W. 
R 452; 42 L. T. 46 ■; 44 J. P. 488. 

(41) 24 0. 256; 10. W. N. 304; 12 lud. Dec. (s. »•) 
837. 
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' OUDH JUDICIAL COMMISSIONER’S 

COURT. 

HlSCELLAXIODS OlViL Appial No. 16 op ,’921. 
Desember 12, 1921. 

Present :—Pandit ECaDbaiya Lai, J. C. 
JAGMOHAN SINGH— Oppositi Paktt 
—Appilusi 
virtue 

BACHOH A— Applicant 
RAJA PARTAB BAHADUR SINGH, 

; c.i.e;,opfort partabgarh— 

OpPOxITB Pamy—R« fPOXl'g«T.», 

Oil'll Procedure Code (Act V of 1908J, 0 XXI, rr, fifl, 
92, 0, XLilI, r, 1 (j), g. 101 (2) — Possessory mortgagee, 
status of—Right to apply to set aside sale—Appeal, 
Second-Sale, order setting aside. 


A possessory mortgagee holds an interest in 
itamoveable property sufficient to justify the appli¬ 
cation of Order XXl, rule 89, Civil Procedure Code, 
to his case. 

Shah Muhammad Yusuf v. Lachhmi Harain, 60 Ind. 
Cas 167; ill 0. C. 400; 0 0. L. J. 49, distinguished 
from. 

No second appeal lies from an order setting aside 
a sole under Order XXI, rule 92, Civil Procedure 
Code.. . . 

9 % , 

Appeal against a dearee of the District 
Judge, Rae Bareli, dated the 26th Janoary 
1921, reversing that of the Assistant Col* 
leetor, Psitatgarb, dated the 15th September 
U2”, 

Mr, B. X, Ghosh, for the Appellant. 

Pandit Qokaran Nath Mttra, for Respond* 
ent No. 1. 


JUDGMENT.—There is no forae in thii 
appeal, The judgment debtor was e 
possessory mortgagee whose rights and 
interests as sash were 6old in exeeutioc 
of a detree for arrears of rent and purshas. 
M by the appellant. The jndgment*debtoi 
applied under Order XXI, rule 89, of the 
Cede of Civil Procedure to set aside the 
fale and deposited the amount mentioned 
• ln ^e protlamation of sale with the Detessary 
' S! M * ly w i'hio the time allowed by law. 

n j ^° nrt eie,n *' DB Dio deiree held that 
...Order XXI, rale 89, of the Code was not 
applitabla and refused to set aside the sale, 
,flnMhe lower Appellate Court relying on 
he principle of the desision iD Manilal 
' wnohhcd v. Motibhai Bemabhai (I) held 
otherwise. 

The austion.pnrobaier has filed this 
BqI appeal tan lie from an 
appellate order, setting aside a sale, betan*e 

"ifun, ¥1' (D. (<), 

tO 10 ind, Cos. 812, 86 B. 288, 13 Bom. L. B. 283. 
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read with Order XLIII, tlause (>) of the 
Code allows only a single appeal from the 
order passed by the Court exetuting the 
detree of the kind referred to therein. 
Seotioo 104, sub settion (2), tlearly says 
that no appeal shall lie from any order 
passed in appeal under that sestion. In 
Aiimuddi Sheikh v. Sundari Bibee (2) it 
was held in somewhat similar sirsumstanses 
that no setood appeal lay from an 
'appellate, order in a tase of that kind. 

The learned Counsel for the appellant 
requests that the appeal might be treated 
as an appI'oUion for revision. Bat even 
if that were to be permitted, there ie no 
ground for mterferenoe beiause a possessory 
mortgagee holds an interest in immoveable 
property snffieient to justify the application 
of Order XXf, rule 89, of the Oode of Civil 
Proaedure' to bis siss. The desision in 
Shah Mohamnai Yusuf v. Lachhmi Narain (3) 
relates to a ease of a simple mortgage 
and is distinguishable from the desision in 
Manilal Banc\hod v. Mottbhii Bemabhai (1) 

on whiah the lower Appellate Court ralied. 

The appeal is, therefore, dismissed with 
•osls. 


J p. 


/oirnr 4 r oAt non atimiiwi. 

(2) 10 Ind. Cas. 345; 88 C. 339; 16 0. W. N. 814; 14 
v. u. J. 224. •* 

v3. 60 Ind Cas 167; 21 0. C. 4'V); 6 0. L. J 49. 
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Jua(is», and Mr. Juatiss Slah 
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SHRINIVAS Y. PRABHU— Opposimt 

Bombay Rent (War Restrictions) Act (U of iflioi 
, p 9-Landlord carrying bufne* in rented 
Eviction oj landlord-landlord, right of, to elect tenant 

rJlaz’Zl^ '•’&£££ 


A landlord, who carries on business 
rented by him, is entitled on eviotion 


>n premises 
to oooupy, in 
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premices of hie own, by ejectment of a tenant there, 
from, a space equal to the space previously rented 
by him, and it is not within the jurisdiction of a 
Court to decide upon the amount of space which 
would be adequate for the purposes of the business. 

Appeal against the decision of the Chief 
.lodge of the Court of Small Causes at 
Bombay, in Suits Nos. 4333 and 4339 of 
1920. 

Mr. Z). B. Palteardhan, for the Petitiocer. 

JUDGMENT.—The plaintiff filed this 
suit in the Small Causes Court to eject his 
tenants (the defendants) from certain shops 
in Laminglon Road belonging to him which 
he wished to use for bis own purposes. The 
plaintiff had previously rented sertain pre- 
mires in Hornby Road, the floor space of 
whish was 2000 square feet. He had to 
vasate these premises and sonsequently he 
wanted to ossupy his own premises in order 
to store his goods and expose them for sale. 
It is not suggested that be is asking the 
Court to eject the defendants from a greater 
spate than the spate he ottupied in the pre¬ 
mises he rented in the Hornby Road. But 
the learned Judge tonsidered that it was for 
him to deeide how the plaintiff’s business 
should be tarried on aod what amount of 
spate in the plaintiff’s premises would be 
adequate for that purpose. He thonght that 
it would not be profitable to the plaintiff if be 
ooiupied the whole of the premises, and so 
he ordered that the plaintiff should only 
get possession of a part, as it might take time 
to aoiu 9 tom the population of that locality to 
pnrshase the kind of goods whish the plaintiff 
was selling. As a result he held that the 
space which was occupied by the defendants 
in this suit was not reasonably required for 
the plaintiff’s uee. 

Now we do not say that there may be 
•aees in which if a plaintiff doing business 
in rented promisee on a 6mall 6#ale 
wanted to occupy premises of his own 
which were far larger than those rented 
by him. the Court would not have power 
lo decide that the plaintiff was asking 
for more space than was reasonably 
required. But in this case the plaintiff is Dot 
asking for more space than he had previously 
been in occupation of for the purpoce of bis 
business. It is true he had to move from 
one part of the city to another. But in our 
opinion the plaintiff was the person to decide 


whether he should occupy as much or lets 
spate for his hutiness in bis own premises. 
There was nothing unreaFocable in bis 
tbitkirg that the goods which be had stored 
in the premises in Hornby Road could, with 
equal advantage, be stored in the premises in 
Larnington Road. If he had been asking 
the Court to give him an ejectment order 
against tenants occupying a far greater space 
than be bad occupied in the rented premises, 
then no doubt it might have been a different 
matter It seems to us that to prevent the 
plaintiff from oeaopying a space in his own 
premises equal to the space previously rented 
by him on the ground stated by the learned 
Judge would be going entirely beyond the 
jurisdiction of the Court in cases falling 
under the Rent Act. We make the Rule ab¬ 
solute. 

There will be a decree for possession with¬ 
in one month of the service of this order 
on the occupants of the shop with costa 
throughout. 

w. c. A. 

Buie made abiolute. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeals Nos. 43, 82 aid 183 

oil921. 

August 9, 1921. 
frejmt:—Mr. DarieK J. O. 
ifuiammat MAKZURANBIBI and otbcbi 
— Df IBNl'AI-TS—APPELLANTS 
tersue 

JANKl PRASAD and othibs—Plauuf*— 
SaLIG RAM-Defbidant- 
Rbapondintc 

HAROHARAN DA8-Dbfbndant- 
APPElUNT 
t ertu » 

GURPRASAD aid ahother-Plaintiffb 

Respondents. 

S. MAZHAR HUSAIN andothbbs- 

PlAlNTlFFE— APPILLASTS 


cenui 

M CHANDRA and othess-Difeki/akw 

_Re*PO»DBIT8. 

indu La.-Alienation-Legal 
pt ion—Deed mention^ purpose *I 
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Consideration! portion of, for legal necessity, effect 
of-Family benefited, effect of - Antecedent debt — 
Usufructuary mortgage creating personal liability, 
whether antecedent debt . 

Where a sale-deed, although jointly executed by 
the heads of all the branches of a family, mentions 
the purpose for which the sale was made, them is 
no room for raising any presumption with regard 
to legal necessity for the transaction. Tho Court 
has merely to examine whether that purpose is one 
whioh Hindu law recognises as valid, [p. 933, col. 1.] 


Mr. A t P. Sen, for tbe Appellant! in Appeal 
No 43. 

Mr. Niamaf JJUah, for Respondent No, 5 
in Appeal No. 43. 

Mr. Bisheihwar Nath Sri aetata, for the 
Appellant in Appeal No. 82. 

Mams. Haider Husain and Niamat JJilah % 
for the Respondents in Appeal No. 82. 


Bait-ant Santaram v, Babaji, 8 B. €02 at p. (09; 9 
Ind, Jut, 2i7; 4 Ind. Dec. (N. s.) 778, considered. 

J Where it is found that a portion of the sale con¬ 
sideration was taken by a father for legal necessity 
and that the family benefited by the transaction 
to that extent, the sons can recover the property 
Bold only by re-paying the said portion of the sale- 
consideration. [p. 934, col. I.] 

In order to validate a transaction entered into by 
a father in consideration of antecedent debr, there 
must be not only antecedency in time but also true 
dissociation in fact. Once it is proved that the sale 
took place in consideration of such antecedent 
debt, the sons are precluded from attacking it, hut 
they are not precluded from raising the prior ques¬ 
tion whether tho sale really was in consideration of 
such a debt. [p. 033, col. 2, p, 934, col. 1.] 

A clause in a deed of usufructuary mortgage 
executed by a father, making tho mortgagor per¬ 
sonally liable for the mortgage money in case the 
mortgagee be dispossessed from the mortgaged 
property, doe9 not constitute a personal liability 
such as may be treated as antecedent debt. [p. 983, 
ooL ).l 

Sahu itam Chandra v Bhup Singh, 89 Ind. Cas. 
; 8 \W 44 I# A - 39 A - 43 *i 0. W. N. 698: 1 P. 

b. W. 657; 16 A. L. J. 437; 19 Bom. 1. R. 49P; 26 C. 
h. J. *3 M. L. J. 14; 0917) M. W. N. 439; 22 M. L. 
T. 22i ft L. W. 218 (P. 0.', Ramman Lai v. Rem Oopal, 
47 Ind. Caa 0S7* 21 0 0. 20C; fi 0. L J. 629 and 
iJawDei v Suraj Bakhsh, 67 Ind. Cns. 177; 23 0. 
0. *0I| 7 0. L. J. 609; 2 U. P. L. R. (J. C.) 156, 
considered. 


Meesia. Haider Husjin, Bhsanurrahman anti 
Niamct Ullah , for the Appellants in Appeal 
No, 183, 

Mr. A. P. Sen t for Respondents Noi. 
1 and 2 in. Appeal No. 183. 

Mr, BiiheihttQr Nuth Srivcslata, for 
Respondent No. 3 in Appeal No. 18*. 

JUDGMENT,—These three eonneeted 
sppeale arise out of three separate Soils Nor, 
10 of 1919, 245 of 19i9 and 118 of 1919 
instituted in the Court of the Munaif of 
Sultanpur. These anita were brought res» 
pcitively by the aons of Salig Ram, Ram 
Gbnlam end Mahabir, three brother!, to eqt 
aside ter'ain transfers made \>y the three 
brothei s jointly and to reeoyer their reapee* 
in (be joint family property. 
The following pedigree will Bhow the positiop 
of tbe rarlice. 

RAM CBARAW, 

(Grantee, List VI) 

_I_ 

I 'l 

Bara Ghulam Mahabir 

Gur Prasad 


. 

Salig Pam 


Appeal No, 43 from a dcoree of tbe Subor* 
dmate Judge, Snlianpor, ‘dated the 2 'rd 
Deiember 1920, reversing that of the Moneif, 
bnltanpor, dated tbe 22nd September 1919. 

Appeal No, 82 from a decree of the 8 ubcr* 
dmate Judgp, Saltanpur, dated tbe 2 ird 
JJflfember 1920, reversing decree of the 
gy*' Sultanpur, dated tbe 2let February 

Appeal No 183 from a decree of tbe Sub- 
prdinate Judge, Sultanpur, dated tbe 12 th 
pul 1921, confirming deiree of tbe 
Sultanpur, dated the 4th Deoember 


r 


I 


Qopi Nath 


Raghunath Prwod. 


*1 


r i~ i — 

Jan Vi Sadho Ram. Sant Prasad. 
Prasad. 


Mahant 

Prasad. 


Th. .... of Mil B.Q ud . tr.n.f.r,, , rom 

them were plaintiffs m Suit No. 10 of lyio 
Gnr Prasad and a transferee from him named 
Maahar Hneain were plaintiffe j n Sait V? 

246 of 1919. The two gone of Mahabir nmi 
th. earn. Me,bar H.e.i n „I "* 
were plaintiffs in Suit No. 118 of 19 j 9 
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The Baits have already been before this 
Ooort in appeal. Ram Cbaran was a 
grantee wboee name was included in List 
Vi of the list* prepared under Aot I of 
1859. The suits were originally dismissed 
on the ground that bis sons held the prop* 
erty as absolute proprietors with full power 
of disposal. This finding was upheld by 
the lower Appellate Court. On appeal to this 
Court it was held that “ the property de¬ 
scended to Ram Oharan'e sons in the same 
way and subject to the same rights as if it 
had been the self acquired property of Ram 
Oharan under Hindu Law. As soon as the 
grandsons of Ram Cbaran in the male 
line were borr, they became co heirs with 
their fathers.” The appeals were, therefore, 
remanded to the lower Appellate Court for 
decision of the remaining issues under Order 
IV, rule 23. 

The learned Subordinate Judge has 
decided Suit No. 10 of 1919 wholly and Suit 
No. 246 of 1919 mainly in favour of the 
plaintiffs. In the latter case he made the 
decree for possession of the one sixth share 
claimed, subject to payment of one sixth of a 
cum of Rs. 521 which he found to be binding 
on the plaintiffs. These decisions were 
passed on 23rd December 1920. The third 
suit has been wholly dismissed. The appeal 
in this suit was decided by the learned 
Subordinate Judge on 9th April 1921 and he 
took a different view of the law from that 
wbioh be had taken in deciding the appeals 
in the connected suits. He held on the 
authority of two Bench rulings of this Coort, 
which apparently were not cited before 
him in the earlier cases, that the suit was 
barred by the principle that when once joint 
family property has passed out of the family 
nnder a eale executed to satisfy a previously 
existing debt, the sons could only question it 
by showing that the debt was either illegal 
or immoral. The rulings of this Court to 
which reference has been made gave effeot to 
a principle long ago laid down by their 
Lordships of the Privy Council. 

The alienation challenged in Appeal No. 4i 
of 1921 is a sale-deed executed on 10th July 
1903 in favour of persons who are now 
represented by the appellants Muiammat 
Manzuran Bibi, Muhammad Ibrahim and 
Mutatnmai Kariman for a sum of Rs. 5,510 
made up as follows!— 


[1222 


Payable to Har Oharan Das 
nnder prior mortgages 
Payable to A fugjmmat Bhagwan 
Dei nnder a prior mort* 
gage 

Paid in cash for expenses of 
eale, etc. 


Rs. 

4,700 

600 

S00 


Total ... 5,500 

None of the younger sons of Salig Ram 
were born on the date of the alienation 
and there was a question in the Oourtc 
below whether the eldest, Janki Prasad, was 
bom. This point has now been decided in 
bis favour, and as it is a finding of fact 
the decision is final. The appellants contest 
tbe decision of the Court below on two main 
grounds. 

The first is tbe plea which has been 
accepted by the learned Subordinate Judge 
in tbe later suit, namely, that when once 
property has passed away from the family 
under a eale to pay off previously existing debt, 
the eons can only challenge it by showing 
that tbe bebt in qnestion was of an illegal or 
immoral character. This issue is oommon 
to all tbe three appeals, 

The second ground is that tbe mortgages 
which were paid off by means of the sale- 
deed in suit were for the most part 
executed before the birth of Janki Prasad, 
the eldest son of Salig Ram. At that time 
Salig Ram was sole and absolute owner of 
bis share in the property in suit an! had 
unrestricted power to sell or mortgage it. 
These mortgages were, therefore, binding on 
the property and Salig Ram was fa 7 
jastifiad nnder Hindu Law both on tbe 
ground of legal neceseity and of benefit to 
tbe family in raising money ito pay hem 
off by selling a portion of the joint famffy 
property. Tbe property sold was a ha 
share of the entire property covered by tbe 

mortgages. 

These are the substantial. issues in the 
case. It was faintly urged the course 
of the argument in this an 
appeals that the Court should «£ 
authority of the rn 8 legal 

Santaram v. Babaji V j 

necessity for tbe transaction on tbe gron 

(11 8 B. 602 at p. 609; 9 Ind. Jur. 227; * ^ 
Dec. tN. a.) 778. 
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that the heads of all three bramhes of the 
family concurred in them; bat where the 
purpose for wbieh the eale-eonsideration was 
made is knowr, there is no room for any 
presumption, The Oonrt ha9 merely to 
examine whether that purpose is one whioh 
Hindu Law rroognises ae valid. 

The principle on wbieh the appellants 
rely was first fully stated in Sura) Burnt 
Koer v. Sheo Penad Singh (2) in these 
terms' 

Firtt. That where joint an»99tral property 
has passed out of a joint family, either 
under a oooveyanae executed by a father 
in eonsideration of an anteaedent debt, or 
in order to raise money to pay off an 
anteaedent debt, or under a sale in exesu- 
lion of a degree for the father's debt, hia 
boos, by reason of their duty to pay their 
father’s debts, cannot recover that properly, 
unless they ebow that the debts ware 
contracted for immoral purposes, and that 
the purchasers had notiae that they were so 
aontraefed, and 

t Secondly, That the purehasers at on exeou- 
lion sale, being strangers to the suit, if they 
base not notice that the debts were eo 
contrasted, are not bound to make enquiry 
beyond what appears on the faae of the pro¬ 
ceedings.” 

It was thus re stated by Sir John 
Stanley, Q. J, in Ohandradeo Singh v. 
Mala Prtttad (3) in words to which the 
Privy Council have given the sanation of 
•heir approval 

The first of these proposition?, it will 
bs observed, deals with cases where joint 
ancestral property has passed out of a 
joint family either under a conveyance 
exeiut8d by a father in comideration of 
on anleodent debt cr in order to raise 
money to pay off an anbcelent debt, or 
nnder a sale in execution of a decree for 
K' / a ^ et ' a ‘kkt. It deals with cases in 
which ancestral property haB passed out of 
he family and with no other oases, and 
he words anteaedent debt' seem to have 
been used advisfldW." 


Both these passages were quoted in Lord 
ooaws judgment in Sahu Ram Chandra v. 


Bhup Singh (4). Before quoting them he 
lonely sums up the position as follows: — 

' A p9rusal of the numerous authorities 
will show that where a joint family prop¬ 
erty has been sold out and out, or where 
a decree in execution of the mortgage 
has been obtained against the property, and 
rights have thus sprang up with regard to 
the joint family estate, these rights are 
not to be defeated by the "members of the 
joint family simply questioning the trans¬ 
action entered into by its head.” 

I use the word 'loosely” because this 
summing up read literally might apply to 
a sale for cash where there was no ante¬ 
cedent liability. All the authorities are 
agreed that iu such a case sons can ques¬ 
tion the sale. Lord Shaw was not laying 
down any new prinoiple. He was merely 
summing ap the effeot of the previous author¬ 
ities. 

The argument of the appellants is that 
the words " antecedent debt ” in the pass¬ 
ages quoted above include any prior debt, 
and are uied in a different sense from that 
in which the same words are used io the 
later portion of their judgment where their 
Lordships say that it must be a debt incurred 
independently of the credit afforded by the 
joint estate. 

The argument ba9 only to be thus ex¬ 
plicitly stated for it to be seen that it is 
unteaable. It is impossible that their Lord- 
ships should have used an expression, which 
they were engaged iD interpreting and on 
the meaning of which the decision turned, 
in different senses in successive paragraphs. 
The appellant was relying on an exception 
in favour of a sale or mortgage made in 
consideration of antecedent debt and the 
whole of the latter part of the judgment ic 
devoted to discussing the limits of the 
exception, ending up with the statement 
that in order to validate the transaction 
there must be not only anteoadency in time 
hut also true dissociation in fact. Once it 
is proved that a sale has taken place in 
consideration of antecedent debt as thus 
defined, the sons are precluded from attack* 
ing it, but they are not precluded from 


148:4 0. L. R. 22fi ( 4 Sur. P. 0. 

fcJbr7S5(p J, o.f ,2Sh ° m0 L - R - 2421 2 . Ind ' 

( 3 ) 1 lad. On. 478, 81 A. 176, 6 A. b, J. 268. * 


(4) 30 !nd. Cas, 280:441. A. 126: 80 A. 487, 210 W 
N. A08: 1 P. L. W. 657. <6 A. L. J. 487,10 Bom L. R 
40S, 20 0. L J. J, 83 M.L.J. 14; (1017) M, W. N, W: 
23 H. L. T. 22, 6 b. W. 218 (P. 0.). . 
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raising the prior question whether the sale 
really was in consideration of sueh a debt- 
None of the eases sited in argument conflict 
with this view. 

The appellants in Appeal No. 43 are, how* 
ever, entitled to aniseed as to a large part 
of the eonsideration on the seeond plea. 
The mortgages to the payment of wbieh 
the eonsideration of the deed was applied 
were aa follows :— 


Mortgagee. 


Mutammat Bbagwani 
Dei. 

Har Cbaran Das 

do - ... 

do. 


do. 


c • 


Amount. Date. 

Rs. 

610 13th Desem* 
her 1899. 

2,GOO 13th June 
19C0. 

7 CO do. 

1,500 6th June 
1901. 

500 do. 


All these mortgages were usnfruetuary, 
bnt, all but the last two of them were exe* 
outed before the birth of Jacki Prasad. 
The learned Subordinate Judge finds that 
he was born before the date of the sale* 
deed of 10th July 1903, but had not considered 
the question whether he was born on the 
date of these mortgages. He has, however, 
aeeepted the statement of the plaintiffs’ 
witnesses that Janki Prasad was about 
nineteen years old at the time when their 
evidence was given, which was in July 
1919. According to this, he was born in 
the latter half of the year 1900. The 
burden of proof of minority lay on the 
plaintiff, And if hie witnesses are not exaet as 
to the date of his birth, their evidence 
eaDnot be strained in his favour, it is, 
therefore, proved that at the time of the 
eale deed the property had passed into the 
hands of mortgagees under mortgages which 
were valid and binding as against the 
plaintiff to the extent of Rs. 3,300. To 
reoover possession of the property by pay* 
leg off these mortgages was a purpose for 
which the father could legitimately raise 
money as head of the joint family, and the 
family benefited by the transaction to the 
extent of the mortgages which were paid off. 
The plaintiff «an, therfore, in any event only 
recover the property by re-paying this 
amount, No interest is allowed as the de¬ 


fendants have held possersion of the pro* 
perty recently. 

Similar questions are raised in Appeal 
No. 183. Suit No. 243 of 1919 (Appeal 
No. 82 of 1921) relates to a sale-deed dated 
15th May J 911 executed by the three 
brothers in favour of Har Oharan Dae for 
a sum of Re. 4,000. Rupees. 1,500 of the con¬ 
sideration was paid in cash but it ha6 been 
found that Rs. 521 out of this was for legal 
necessity. The remainder was taken in 
catisfaction of two prior usufructuary mort¬ 
gagee, Exhibits A16 and A17. These prior 
mortgages are of the year 1S04 long after 
the birth of the plaintiff, Gur Prasad. They 
aie pure usufructuary mortgages carrying 
no personal liability. Exhibit A16 wae in 
satisfaction of a still earlier usufructuary 
mortgage of 18 5 but even this is subse¬ 
quent to Gur Prasad’s birth. The only 
ground of appeal in this case, therefore, is 
the first of the two grounds stated in 
connection with Appeal No. 43, There is a 
daueo in these prior mortgages making tbs. 
mortgagor personally liable for the mort¬ 
gage money in care the mortgagee should 
be dispossessed from the mortgaged property, 
and it was suggested in the course of the 
argument that this might be held to con¬ 
stitute a personal liabitity within the mean¬ 
ing of the ruling in Sah u Bam Chandra 
v. Bhup Sin 0 h (4) as interpreted by this 
Court in Bamman Lai v. Bam Oopal () 
and Bam Dei v. Svroj > Bakhsh (6), 
but, as the respondents point out, tms 
liability is imposed by law in the case of 
every usufructuary mortgage, and if 
argument were accepted, the 
drawn in the rulings of this Court between 

a purely usufructuary mortgage tbe 

mortgage which carries with it hab Hy 
a personal decree for a mortgage-debt would 
become entirely meaningless. 

Suit No. 118 of 1919 (Appeal No uW 

of 1921) relates to the same sale deed 

13th May 1911 for Rs. 4,000 wbio 

issue in Appeal No. 82 and 

of 7th May 1912 for Rs. 3.000. 1 

mi™ that in this '"““f it. 

2SS» J S: - 

$ S St £ IS 3* 

2 D. P. b. H. (J. 0.) 166. 
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in the aonne.ted case regarding the sum 
of Rs. 521 whi.h forme part of the aon- 
Bideratioo of the deed for Re. 4,000. In 
the earlier mit he held it to be for legal 
ne»es9ity. In the latter suit be held that legal 
neaessity was not proved. As the evidenae 
was separately reaorded in the two cases, it 
was open to him to do this, bat it is perhaps 
surprising that be should have made no 
referenae lo having previously aome to an 
opposite conclusion on the same feats. 

Although the first deed in suit is the 
same as in Appeal No. 8 >. the legal posi¬ 
tion is substantially different. As has 
been already shown, the deed wae exeanted 
to the extent of Rs. 2,500 in satiefaation 
of two earlier mortgages of KOI for 
Rs. 1,200 and Re. 1,300 respaativelyj and one 
of these, that for Rs. 1,1:00, was exeauted 
in satiefaation of a mortgage of 1895, 
Neither cf the sons of Mahabir was at 
that time born. The age of the elder is 
given in the plaint as 21 so that he was 
turn about the beginning of 1398. The 
mortgage of 1895 was, therefore, a valid 
mortgage whiah the plaintiffs aould not 
guenon and they aould only reaover poa- 
eesgion of the property whiah had passed 
away from the family by paying it off. 

Th& sale-deed for Rs. 3,000 was exeauted 
partly for sash and partly in satiefaation 
of four earlier mortgage-deeds. Three 
of these were usufructuary mortgage- 
deeds, exeouted in 1903 and 1904 at a 
time when the elder eon of the exeantant 
WM already boro. The fourth mortgage 
wae a eimple mortgage for Rs. 175 aarry. 
lDg a personal liability and this constitutes 
genuine antecedent debt snffiaient to sup¬ 
port theeubsequent alienation. The amount 
*e off in the sale-deed on this aaaount 
was Rs. 216, and this amount the defend- 
Mts san rightly claim. 

The result is as fellows. In Appeal No. 
™ the decree of the Court below is modi- 
8a by directing that as a condition of 
weovenng possession the plaintiffs must 
v/ I 0 , defendants Ba. 3,300. Appeal 
8 “ 18 dismissed. Appeal No 18 i is 
JHowad and the plaintiffs are given a 
j../ 0 ? possession of the property sob- 
jea« to their re-paying to the defendants 
the sum of Rs. 1 , 415 , 

0 !J® wa8 understood at the time 
no Iransastions were entered into, 



the defendants had reason to suppose that 
they were valid, and in view of this fait 
and of the length of tims after whiah 
they have bsen challenged, I allow the 
plaintiffs no costs of the appeals to this 
Court. In Appeals Nos. 43 and 183 in 
whiah the defendants hare been partly 
snsaeeifu), the parties will bear their own 
costs throughout. As Appeal No. 82 has 
failed, the Subordinate Judge’s order as to 
aosts will cot be disturbed. 

J. P. 

Appeali Sot. 43, 183pirtii/ allotrei j 
Appeal No. 82 dumieni. 


LAHORE HIGH COURT. 
Sicond Oivil Appgit No. 1029 op 1919. 
October 14. 1920. 

Freient Mr. Justice Abdul Raoof, 
RAJ A—Puistiff—Appxllan r 


terem 

SALABAT akd OTd«Rs-- Dipufoiurs 

—Rsspoxoiirrs. 


Mutation, parly consenting to, effect of-Appellate 
Court, whether bound to give findings on every plea 
In memorandum of appeal—Appeal, second—Question 
of Jau?, new. 


Where a person consents to land being mutated 
in favour of anothor, it is a clear indication of 
the relinquishment of his rights in it. [p. 937 , ool. 2 ] 
An Appellate Court is not bound to record a finding 
upon every plea entered in the memorandum of 
appeal unless it io urged before it. An appellant 
may take as many pleas as he likes, but a Court 
is bound to give a decision on those pleas only 
which are urged and argued before it. [ v 937 
col. 2 .] ^ '* 

A pure question of law, though not raised in a 
memorandum of seoond appeal, may be raised and 
arguod at the hearing of the appeal, [p. 937 , col, 3 .] 

Second appeal from a decree of the 
District Judge, Lyallpur, dated the 3rd 
February 1919, affirming that of the Munsif 
First Glass, Jhang, dated the 7th January 
1918. 


^ auu ooeiKtj /v» a 1 Ali 

for the Appellant. 

Dp. Mohamtd Iqbal # fop the Bsanondentq 

, 1 • « > ^ giving rise to 

tta .0 .e.ood app„l nay be umnuind a, 
below. One Jalla bad three eons, R»j a , Q ft da 
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(Sada) and Dalla. Dalla had three eoDe, 
Salabat, defendant No. 1, Mohabbat, defend' 
ant No. 2 and defendant No. 3. Gada 
(Sada) having died without any issue his 
widow, Mtiiammat Saban entered into posses¬ 
sion of the property left by him. She having 
married Dalla her rights in the land are said 
to have come to an end. Raja same into 
Court alleging that after the death of Gada 
(Sada) he and iluiammat Saban, wife of the 
deceased, remained in possession of the land, 
but that recently he dissovered that the land 
bad been mutated in the names of bis ne 
phews, Salabat, Mohabbat and Fazal. He 
applied without success for the correction of 
the entry. On these fasts the plaintiff claim* 
ed possession of the land. The suit was 
resisted by the defendants on the ground tbat 
the mutation of the defendant’s father's name 
had been effected with the consent and 
knowledge of the plaintiff. The reason given 
for the consent was that Jalla bad separated 
from his two sons, Gada (Sada) and Dalla, 
and bad remained joint with the plaintiff, that 
on the death of Jalla his entire estate of 
which be viaa then possessed went to the 
plaintiff, and that Gada and Dalla raised no 
objection on th 6 agreement that the plaintiff 
would have nothing to do with tbe land in 
their possession. It was alleged that in 
pursuance of this compromise tbe plaintiff 
expressly consented to the land in dispute 
being entered in the name of the defendants’ 
father. The defendants further set up tbe 
pleas of adverse possession, estoppel, limita¬ 
tion ard want of jurisdiction. Issues were 
framed by the Court of Bret instance on 
all these points, and tbe decisions on all 
these issuei was given against the plaintiff. 
H» Wbb found to have been out of proprietary 
poisesaion of the land for more than 12 
years. Hie possession over some portion of 
the land was found to be that of a tenant at- 
will under the defendants. The suit was 
held to be barred by time and the possession 
of the defendants as proprietors was found to 
be adverse for more than 12 years. The 
plaintiff was held to be estopped from setting 
np the claim, and it was clearly determined 
that tbe plaintiff had abandoned his rights in 
favour of the defendant’s father and bad 
willingly allowed the name of Dalla to be 
entered as the proprietor of the land in dis¬ 
pute. Daring the trial of the suit before the 
learned Munsif, it was also hinted that at the 


date of the mutation of names and tbe alleged 
abandonment the plaintiff was a minor and 
was not bound by th 6 abandonment, even 
if established. As no clear evidence as to 
the plaintiff’s age was giver, no effect was 
given to the plea and the plaintiff’s suit was 
dismissed. An appeal was preferred by the 
plaintiff to tbe lower Appellate Court and 
in tbe memorandum of appeal pleas were 
raised impugning the decisions of tbe First 
Court on almost all the issues. Argument, 
however, appears to have been advanced ODly 
questioning tbe validity of tbe abandonment 
on the grourd of tbe minority of the plaintiff, 
The lower Appellate Court found the follow¬ 
ing faots 

(1) Gada died sometime after 1697 with¬ 
out any issue, and bis widow, Muiammat 
Sabar, succeeded to bis land. 

(2) On ber marrying Dalla, tbe father of 
the defendants, tbe pattern made an entry in 
the register of mutations on tbe 6 th of 
October 1902 showing that Dalla bad been in 
possession of Muiammat SabaD’s land and 
that Raja, tbe jlaintiff, did not claim a share 
in it. In tbe ordinary course this mutation 
came before a Naib Tahsildar, and be with 
bis report sent it up to tbe Collector for 
sanction with tbe remark that Raja bad no 
objection to the mutation of the land in 
favour of Dalla. 

(3) Tbe papers were laid before tbe 
Assistant Colonization Officer, who sent these 
to the Collector with the following remarks:— 
"Musamm'.t Saban'a half square should go in 
equal shares to Raja and Dalh, but Raja 
whose statement is on the fils, does not wish 
to take bis share of this half square and he 
wishes tbst tbe whole half square may go to 
Dalla. Dalla and Muiammat Saban, of 
course, likewise desire this. This ie an 
alienation inter titoi and would require 
the sanction of tbe Fioancal Oommis- 


iner. , 

The Collector forwarded tbe papers to tbe 
inanciel Commissioner, who, on tbe 28th of 
ily 1904, gi anted tbe necessary sanction and 
utaticn was effected in the name of Dalla 
cordingly. On these findings the question 
tbe alleged minority of the plaintiff be- 

me very material, and as no evidence bad 

,en recorded on tbe point and final deoijion 
td not been given on it, tbe lower Appellate 
,nrt referral an issue on the^pomt uude 
rder XLI, rule 25, to the Court of 6m 
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instance for decision, Evidence was produced 
ty both the parties before the learned Muusif 
who, after considering the entire evidet.ee 
on the point reiorded the following 
finding:— 

"Tbe birth entry Exhibit P.A. filed by the 
defendant amply shows that Eaja, eon of 
Jails, was born on the 5th November 1884 
in village Kbambandwala, and I think this 
is a weighty piece of evideoee to show that 
in 1£04 when the mutation was sanctioned 
by the Naib Tahaildar the plaintiff was about 
!iO years old. He oannot be said to be micor 
at that time.” 

On the SndiDg being returned to the lower 
Appellate Oonrt objections were urged against 
it, one of the objections being that tbe Court 
of first instance had wrongly refused to ascer¬ 
tain through tbe Phillour Barean whether 
the thumb impression on the mutation entry 
relied upon by the defendants was that of the 
plaintiff. Tbe objections railed were over¬ 
ruled by the lower Appellate Court and after 
overruling tbe objections tbe lower Appellate 
Oonrt made the followirg remarks in tbe 
judgment:— 

"Argument# weie addressed to me by par¬ 
ties’ Counsel regarding the question of aban¬ 
donment by plaintiff and his age. The points 
that arise in this appeal are" 

“(1) Whether the plaintiff abandoned his 
right in the land at tbe time the mutation 
was entered in respondent's favour, and 

"(2) Whether he was a minor." 

The decision of these questions was given 
against the plaintiff with the result that tbe 
appeal was dismissed and tbe decree of tbe 
Oonrt of first instance was upheld. Tbe 
plaintiff then came up in second appeal to 
this Court. On tbe appeal coming up for 
hearing before the late leirned Chief Justice, 
he direoted an enquiry by the Police Bureau 
at Phillour as to tbe genuineness of the 
alleged thumb impression of the plaintiff. 
The result of tbe enquiry being unfavour¬ 
able to the plaintiff, tbe finding on the 
question of minority recorded by tbe lower 
Appellate Court stands unreversed and is 
final, 

boraewhat lengthy argument has been ad¬ 
dressed to me by Mr, M. S. Bbagat on behalf 
of tbe appellant, He has tried to re argue 
all the questions of fast and law wbioh have 
been discussed and decided by both the Ooarte 
b*low. JJe bae tried to re-open tbe qaefl- 




tion of the minority of the plaintiff and has 
critisiesd the evideDoe on the record. He 
has further made aD attempt to show with 
reference to tbe evidence on the record that 
the findings of the two Courts as to the 
actual relinquishment by the plaintiff of bis 
rights in tbe land were not established. In 
my opinion these are questions of fast whish 
the appellant is not entitled to urge in seoond 
appeal. Mr. Bbagat strongly urged that bis 
slient bad net been fairly treated by the lower 
Appellate Court inasmuch as all the pleas 
raised in the memorandum of appeal had not 
been eonsidered and decided seriatim by that 
Court. A reference to tbe judgment of the 
lower Appellate Court clearly shows that only 
two points were orged before it on receipt from 
tbe lower Court of the 6nding on the question 
of minority. An Appellate Court is not bound 
to reoord a finding upon every plea entered 
in the memorandum of appeal unless it- is 
urged before it. Ar. appellant msy take as 
many pleas as he likes, bat a Court is bound 
to give a decision on those pkas only which 
are urged and argued before it, Mr. 
Bbagat wap, however, entitled to question 
the effectiveness of tbe abandonment in law 
on tbe facts found, and although this was 
objected to by Dr. Iqbal on the ground that 
tbe plea bad not been raked in the memo¬ 
randum of appeal to this Court, I allowed 
Mr. Bbagat to rake it before me as it 
involved a pare question of law. It was 
contended by Mr. Bbagat that tbe mutation 
entry could not have the effect of extin¬ 
guishing the proprietary rights of the plaint¬ 
iff as it was agreed to merely on the ground 
of Delia's possession, Id support of this 
argument he relied upon Ohokheg Singh v. 
Jet'S 8ingh (i). This ruling was aleo relied 
upon before the lower Appellate Court, and 
was dittinguished by that Court on facta 
from tbe preset t case, In my opinion the 
lower Appellate Court took the right viewi 
It was, however, contended that the final 
entry to which tbe thumb impression of tbe 
plaintiff was affixed did cot sontain any 
words whish would amount to a relinquish¬ 
ment of the plaintiff’s rights, but the muta¬ 
tion proceedings commenced from tbe date 

(1) 1 Jnd. Cas. 166i 31 A. 73 (p. 0.), U Bom. L, 
R. 6fl, 18 U. W. N. £74; 6 L. J. 100; 9 0. L. J. 151. 
5 V. L. T. Ib7| 10 SI, L. J. 123; 12 0. 0. 288; 86 I. A, 

MS- ■ . 
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on whiah the patwari reaorded his report. 
That report aontains the statement of the 
plaintiff, whish unmistakably amounts to a 
relinquishment of his rights. The different 
stages of the matation proseedings mast be 
looked at as a whole, and 6nal entry mast be 
sonstrasd to have been made with referenae 
to all the proseedings taken in sonnestion 
therewith. It is impossible to hold that 
the statement sontained in the report of the 
paticari, on the basis of whish subsequent 
orders were passed, was not present bsfore 
the plaintiff when he gave his aonsent 
to the matation of the name of Dalla. 

The present oaee, therefore, is alearly 
distinguishable from the ruling above referred 
to. In my opinion the Courts below have 
arrived at a right aonalusion aod this appeal 
must be dismissed with costs. I order 
aaaordingly. 
w. c. a. & y. n. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONERS 

COURT. 

First Civil Appial No. 26 op 1921, 

July 18,1921. 

Pruent: —Mr. Dalai, A. J. 0., and 
Syed Wbzir HasaD, A, J. 0. 
RANODIP SINGH and othbrs—Plaintiffs 

—Appbllakts 
versus 

RAMESHAR PRASAD abd othibs 
— Dbfsndants—Rispondeits. 

Hindu Law—Joint family—Alienation—Right to sue, 
when accrues— After-born son, position of—Limitation, 
fresh start of—Sons, cider, position of—Limitation 
Act (IK of 19081, sc. 6, 7, application of. 

Under Hindu Law the cause of action in respect 
of an alienation accrues when the purchaser takes 
possession and a new cause of action does not accrae 
upon the subsequent birth of a son in the family, 
and a fresh period of limitation does not start 
from the date of his birth. In his case the time 
from which the period of limitation is to bo 
reckoned is the date of tho tranefer, and as he was 
not born on that date and was thus under no dis¬ 
ability on that date, he could not obtain the bene- 
tits of section 6 of the Limitation Act. And, when 


[1922 

he could nut obtain such benefit himself, he could 
give no benefit uuder section 7 to his elder brothors. 
[p. 910, col. i.] 

Chokhey Singh v Hardeo Singh, 61 Ind. Cas. 767- 
21 0. C 430; 8 0. L. J. 667; 4 U. P. L. B. (J. C.) 10, 
followed. 

Ramiishore Keiamath v. Jainarayan Ramrachpal 
20 Ind. Cas. 958; 40 C 965 (1913. M. W. N. *61; 14 

M. L. T 163; 17 C. W. N. 1189; 18 C. L. J. 237; 16 
Bom. L B. 867; 11 A. L. J. 865; 25 M. L. J. 612; 10 

N. L B. 1; 40 I A. 213 (P. C.', C,inga Diyal v. Mani 
Ram, 1 Ind. Cas. 824: 31 A. 150; 6 A. L J. 62, Peria- 
sami v. Krishna Ayyan, 25 M. 431; 12 M L. J. 168 
(F. B.. Johnson v. Hadras Railway Company, 28 M, 
479; 15 M. L. J. 363 and Lachman Das v. Sundar 
Das, 59 Ind. Cas. 078; 1 L, 658, distinguished from. 

Appeal from a deoree of the Snbirdi- 
Date Judge, Bihraiah, datod the 22ud Marah 
1921. 

Syod Zahar Ahmai, tor the Appellants. 

Pandit Qokaran Nath Hisra, for Respond- 
6Dte Nos. 5 and 7. 

JUDGMENT. 

D-l»l, A. J. 0.—The question of limitation 
raised in this appeal is aonaluded by an 
QDreported Benoh deoision of this Court 
in First Civil Appeal No. 10 of 1920 
deoided on 5th of April 1921, OhoWey 
Singh v. Harden Singh (1)J, As, how¬ 
ever, the aorreatn6i>8 of that desision was 
questioned at the Bar and the whole point 
was argued on behalf of the appellants, 
it will be neaessary for me to give reasons 
for my agreement with the result of that 
decision. 

The property in suit was sold by Ihe 
father of the plaintiffs who is a defendant 
to the suit on the 3rd cf June 1893. 
The four plaintiffs were born on the fol¬ 
lowing dates 

Rinodip Singh on the 23rd of Augast 
1886, 

Kali Bikbsh Singh on the 4thof August 
1891; 

Sitla Bikhsh SiDgh on the let of Oitobsr 
1897, aod Parmeshur Bakhab Singh on the 
30;h of November 1900. 

The plaintiffs sued to have the sale by 
the manager of the joint Hindu family set 
aside on the ground that the alienation 
was without legal neaessity. The learned 
Subordinate Juiga of Bahraieh dismissed 
the suit on the ground that it was barred 
by limitation under Artiale 125 of the Limi¬ 
tation Act. From that de.ree the plaint- 

iffs have appealed. 

(1)61 Ind. Cas. 757; 210 C. 339; 8 0. L-J. 097| 
U. P. L. B. (J. C.) 10. 
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It was argued that Ranodip Singh and was foand to be caved with respect to 
Kali Bakhsh Siogb, who were iD exicteuc 9 previously born sons, the advantage of sash 
»t the time of the transfer, were entitled saving was given also to after-born sons, 
to sne under the provisions of sestions 6 Their Lordships observed at page 9S0.* 
and 7 of the Limitation Ait np to the “ t was sonaeded before this Board, and, 
4th of August 1912. Before that date as their Lordships think, rightly conced- 
however Sitla Bakbsb Singh and Par- ed, that if the first plaintiff suaseeds ia 
meahar Bakhsh Singh were born, so the the suit, his younger brothers born before 
period of limitation will extend under a partition of the estate will be entitled to 
sestion 8 of the Limitation Ast up to share in the relief.” This ruling howevsr 
the time when Parmeshur Bakhsh Singh does not deoide the question in favour 
attained the age of 21, that is, up to 30th of an after-born son that he shall have 
of November 1921. If this reasoning be the advantage of the provisions of seation 6 
accepted, the suit of the plaintiffs would from the date of his birth. The ease of Qanga 
bj within time. Dayal v. Ifani Bam (3) whieh followed Perai- 

Gon6niDg myself first to the Limitation f ami v. Krishna Ayyar (4), and Johnson v. 
Ast it is dear that the reasoning is Madras Railwiy Company (5) also make 
unsound. Sestion 6 enacts "Where a per- no roferenje to the applicability of sestion 
son entitled to inBtitate a suit or make 6 to an after-born son. In all those 
an application for the exeoution of a decree rulings the question for desision was whether, 
is, at the' time from wbioh the period of where all the sons were in existence at 

limitation is to be reskoned, a minor. the time of the alienation, the minority 

he may institute the suit or make the of the youngest saved limitation in the 
application within the same period after of the eldest son or not. It was 

the disability has ceased, as would other held that by the appliiation of the pro* 
wise.have been allowed from the time visions of section 7 of the Limitation Aet in 
prescribed therefor in the third column so»h a ease the period of limitation for 
of the First Schedule. 1 ' Now Sitla Bakhsh oil the sons extended to the time np to 
Singh and Parmeehar Bakhsh Singh were three years after the youngest son had 
not in existence at the time of the alien- attaioed majority. To make an instance 
ation, that ie, at the time from which the from the present cace, Ranodlp Singh 
period of limitation in this cuib is to be attained majority in 1904 and could have 
reckoned, so the provisions of section 6 can- brought a suit to cet aside the aliena- 
not apply to them. Sitla Bakhsh SiDgh and tion up to 1997 but bscaaee of the exist- 


Parmeehnr Bakhsh Singh had to cue 
within twelve years of the date of aliena¬ 
tion in lph3 unless they could sue jointly 
wi'h aby other member of the joint 
family,. The whole difficulty in a discus¬ 
sion of thi's matter arises because the 
ftfter hhrn cone have a vested interest so- 
oxteniive with that of the previously born 
cons of the family. Sitla Bakhsh Singh 
»ud Farmsshur Bakhsh Singh could not 
only Bue within twelve years of the date 
of alienation bat they coald also take 
advantage of any extention of time ob¬ 
tained by their brothers nnder sestion 6 
of the Limitation Aet. In the Privy Council 
ruling of Bamkiihore Eeiarnalh v. Jama- 
ra W*n Bamrachpal ( 2 ) when limitation 

(2) 20 lad. Gas. 958, 40 0 . 06e, (’918) M W.N. 
68 j! 4M. L.T. 103, 17 0. W. N. 1189, 18 0. L.J, 
‘*,1 16 Bom.L. B. 867, 11 A.L. J. 866, 26 M. L. J. 

10 N.L. B. 1| 40 I. A. 218 (P. 0.). 


buvc ut a*»*i watvuau oioffo me time 
of the alienation and the right whioh 
Kali Bakhsh SiDgh had to bring the suit 
np to the year 1912, Ranodip Singh 
also, nnder the provisions of section 7 of 
the Limitation Act, wonld be entitled to 
briDg a snit iu 1SI2. These principle 
of law would not come into operation as 
regards Sitla Bakhsh Singh and Parme* 
shur Bakhsh Singh bscaaae they were not 
in existenas on the date of alienation and 
the provisions of sestion 6 do not apply 
to them. The appellants’ learned Pleader 
pointed out that in the sase of Lachman 
Dai v. Sundar Das (o), which was quoted 
with approval in the Bench ruling of 

(3) 1 Ind. Cas. 821, 31 A. 166:8 A. L. J. 31 

14) 25 M. 431,12 M. L. J. 166 (fc\ B ). 

15) 28 M. 470, 15 JJ. L J. 363. 

(6) 69 Iud. Caa. 078, 1 L 558. 

-Page cf 40 C.-CSdi] -~ 
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this Court, the Judges did not ocnafdar 
the question under seition 7 cf the Limi 
taticn Act. It is true that in that ease 
the rights of the eldest son, Laohman Das, 
were not oonsidered in eonneition with the 
lights of his brothers and his suit would not 
be time barred if the suit of his brothers bad 
been within time. But this point whiah was 
•oneeded, possibly wrongly, by the appellants’ 
Counsel in the appeal, does not in any way 
affett the 6nding as regards the inapplicability 
of the provisions of sestion 6 of the Limita¬ 
tion A«t to after born sons. 

A son born in a joint Hindu family Requires 
by birth interest in ansestral property but 
does net Require any interest in any right to 
eu6. The sause of aition aciroes after an 
alienation when the pursbaser take3 posses 
sion and a new eauce of aetion dees not aiorue 
upon th9 subsequent birth of a son in the 
family. This was held as early as 18C7 in 
S'! a Ram Teioaryv. Luchmun Perthai (7). 
The same view was held in SUdhestur Butt 
v. Sham Chand Nundun (8) and the 6ame 
principle of law was laid down by the 
Privy Council in Umar Singh v. Pitam 
Sinyk (9). Under the airiumstaoies the 
after-born son does not aiquire a fresh 
sause of action and a fresh period cf limitation 
does not start from the date of bis birth. In 
the case of an after-born son the time from 
which the period oi limitation is to be 
reckoned is the date of the transfer, and as 
he was not born on that date and was under 
no disability on that date, be cannot obtain 
tbe benefits of the provisions of section 6 of 
the Limitation Act. When be cannot eave 
limitation for himself, he can give no 
benefit under section 7 to his elder 
brothers. 

To sum up my view of the law on the 
subject is that Ranodip Singh and Kali 
Bakb6b Singh could have brought tbe pre* 
sent suit up to 1-12 and in that suit both 
Sitla Bakhsh S.ogh aod Parmeshwar SiDgh 
could have joined effectively. After 1912 
no suit by any of tbe brothers would lie 
because Sitla Bakhsh SiDgh and Parmeshar 


elder brothers could not derive any benefit 
under section 7. I, therefore, hold that the 
suit in the lower Court was time-barred 
and I would dismiss the appeal with coats. - 
WjZiR Hssan, A. J. 0.— Personally I hold 
a somewhat different view on tbe qae3tioo 
which my learned colleague has elaborate¬ 
ly, if I may respectfully say so, diaouased 
iu his judgment, but in this particular case 
the cc Delusion to which I have arrived 
coincides with tha final proposal of my 
learned colleague that the appeal should be 
dismissed. I, therefore, concur in the order 
wb:cb my learned colleague would pass in 
this appeal. 

H. Appeal dismissed . 


BOMBAY HIGH COURT. 

Civil Extraordinary Application No. 43 

or 1921. 

November 3, 1 £21. 

present :—Sir Norman Macleod, Kt., Chief 
Justice, and Mr. Justice Shah. 

RAMOHANDRA VENKATE3H SHOLA- 
PUR— Applicant 
versus 

SHRINIVAS KRISHNA KULKARNI— 

Opponcnt. 

Res judicata —Civil Procedure Code (Act Vof ’9^, 
#. 1 , Exp JT, application of—Execution application 
held time-barred—Subsequent appli m ation on basis of 
acknouledgment xchcther maintainable. 

A decree-holder applied for execution in 1919. 
The application was rejected as time-barred He 
applied again iu I9i0 relying on an acknowledgment 
made in his favour in 918. The Court rejected tho 
application saying that aa his previous application 
was held to be barred by time, the point was res 
judicata On appeal:— 

Held , (l» that the only ground on which the appli¬ 
cation could be barred as res judicata would be that 
the applicant ought to have rai-ed the issue of 
acknowledgment in his previous application This 
was an extent to which the doctrine of res judicata 
could not be extended? 

(2 that in the earlier application there was no 
adjudication that the execution of the decree was 
barred bat only that tho application was not shown 
to be within time; 

(3) that, therefore, the application was main. 


Bakhsh SiDgh were not entitled to the 
benefits of the provisions of section 6 of the 
Limitation Ait and for that reaiOD tbe two 

i7)8 W. R. 15. 

(8) 23 W. R. 285. 

(9) 4 A 120 ; 8 I. A- 190; 4 Sar. 1\ C. J. 275, 2 lud. 
ptc (>\ 8.) 679 (F. C.). 


tainable. 

Appeal against an order passed by the 
Subordinate Judge at Bagalkot. 

Mr, fl. B Qumaste t for tbe Appliiaut. 

Mr. 6’. D . tapre, for the Opponent, 
JUDGMENT. 

Macliod, 0. J,—The petitioner obtained 
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6 deiree in Sait No. 91 of 1913 in the Coart 
of the Seiond Clais Sobordinaie Judge at 
Bsgalkot sgaiDBt the opponent on the 2nd 
August 1913 and filed an applieation for 
execution on the 3rd July 1915. 
The application was strnck off as notices 
were not served on the opponent. A second 
application for execution No. 166 of i£19 
was made on 25th Jane 1919 bat it was 
rejected ss time barred. The decree holder 
again applied for execution on the 19 h Jane 
1920 relying on an acknowledgment made 
on the 19th Jane 1917 and signed by the 
opponent iD a compromise application in a 
partition suit between himself end bis 
brother. The learned Subordinate Judge 
said;—"Dai khast was held to be time- 
barred in a previous application. The p iot 
is thus »e» judicata. The present application 
mast, therefore, be rejected.” He decided, 
therefore, that once a Daikhast had been 
rejected as time barred no furiher Daikhast 
conld be filed. That is not in agree¬ 
ment ..with the detisiia in Mahadeo v. 
Ttimbahbhat (11, All that was decided in 
the previous Darkbast of 1911' was that 
the Daikhast itself was not in time. That 
would not prevent the executing plaintiff from 
filing another Darkbast and seeking to bring 
it within limitation on grounds which were not 
before the Ccnrt when the previoos Darkbast 
was 61sd. The only gronnd on wbioh this 
Daikhast sonld be rejected would be that 
the petjtioner ought to have relied upon 
the acknowledgment of Jnne 1917 when he 
filed the previous Dai khaet, and not having 
doce so he is for ever haired from relying 
upon it. It does not seem to me that the 
doctrine of ret judicata can be extended to 
that length. I agree with what was said 
by my brother Sbah in the case of Mahadeo 
v. Trimbohbhat (1), which was cited, that 
in the earlier Daikhast there was no 
adjudication that the exesotion of the decree 
was barred bat only that the application 
was not shown to be in time. I think, there¬ 
fore, that the Rule must be made absolute 
and that the Darkhast must be returned to 
the lower Court to be dealt with on the 
merits. 

Costs to be cobIs in the Daikhast. 

8hau, J,— 1 agree. 

a, Bute made abiolute, 

(1) Wind, Cns 672| 2! Bom. L, B. 844. 
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ODDH JUDICIAL COMMISSIONER'S 

COURT. 

Sicokd Civil Apie*l No. 255 or lf20. 
Decemher 13, 14*0. 

Pretent :—Mr. LirdEay, J. 0 . 

Maulvi ABDUL RASHID and another— 
Plaintiff*—Appellants 
versus 

JANKI DAS *ND ANOTHER— DtfiNDAMS — 
Re-powiient*. 

Adverse possession—Endowed property—Managers, 
successive—Limitation, running of— Admission of right¬ 
ful title by wrongful possessor—Xo relinquishment 
cj possession — Possession, whether ceases to be adverse. 

Where endowed property belonging to an idol is 
takrn possession of adversely, limitation to sue for 
possession of such property begins to run from the 
date of possession having been taken and each 
succeeding manager of the endowed property does 
not get a fresh start of limitation upon the gronnd 
of his not deriving title from any previous manager, 
as the succeeding shebaits form a continuing repre¬ 
sentation of the idol’s property, [p 942, col.;.] 

>\ here a person wrongfully in possession admits 
to the rightful owner that he disclaims all interest 
in the property in his possession, but does not 
voluntarily abandon or relinquish possession, the 
admission does not affect the relation between them 
so as to convert what was previously adverse 
possession into possession of another character, [p. 
942, col. 2.] 

Appeal from a decree of the District Judge, 
Fjzibad, dated the 22nd Mey 1920, up¬ 
holding that of the Muosif, Fyzabad, dated 
the 7tb August 1919. 

Mr. Niamat UllA, for the Appellants. 

Mr. A, r. Sen, for the Respondents. 
JUDGMENT.—The only question for de¬ 
termination in this appeal is whether or not 
the plaintiffs’ suit was barred by limi¬ 
tation. Both the Courts below have held 
that it is 

Tbe property in suit consiste of tbre? 
koihrii (rooms) attaohed to a moequs at 
Ajadhia. 

It has been held in a case decided in 
this Court in the year 19 ■ 3 that this prop¬ 
erty is mqf property. The suit in which 
that decision was come to was bronght by 
one Shaikh Abdnl Ghafur against Sh.'am 
Suodar Das who is now represented by the 
first defendant, Janki Das. 

While it was held in this Court that the 
property was vaqf property it was also 
held that Shaikh Abdnl Ghafur waB not 
entitled to have possession of it inasmuch 
as he was not the mutwalli cf the trust 

property, His suit for possession, theiefore, 

failed, 
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After tbe soil was dismissed the 
plaintiffs went to the Court of the Distriet 
Judge and in the month of February 1918 
they obtained an order appointing them 
rnulwallit of the mosque and of the property 
in suit. The present suit was filed on the 
24th of Ostober 1918 and the defendants eet 
up a plea of limitation. 

It was admitted in the plaint, and it 
was found in tbe earlier suit, that Shiam 
Sundar Das had bean in possession of this 
property sinse the year 1903. It also 
seems evident that the plaintiffs in tbe present 
enit have never been in possession of the 
property in dispute. 

1 am not disposed to agiee with tbe 
view taken by tbe Courts below that 
Artiole 142 of tbe First Sshedole to tbe 
Limitation Ast was tbe proper Artiole to 
apply in this ease for the purpose of de» 
terminiog the rule of limitation. It seems 
to me that tbe enit was really a suit on 
title and that it was for the defendants to 
prove adverse possession. However, even 
in this view it appears to me that tbe 
plea of adverse possession for mote than 12 
years most b6 sustained. 

It is argued for tho plaintiffs that tbe pos¬ 
session of these defendants did not and 
eould not beoome adverse to them until the 
month of Febiuary 1918 when they (the 
plaintiffs) were appointed mutwalit of tbe 
property. Tbe argument is that it was 
only from the date of their appointment as 
tush that tbe plaintiffs besame entitled 
to possession of this waqf property. 

A similar plea was raised in the ease 
wbish is reported as Ntlmoty Singh v. 
Jagabandhu Boy (1). In that sase sertain 
debutter property had been alienated in the 
years 1557 and 1875 by the abait. In 
tbe year 18:8 the lebait, who had made 
these alienations, was removed from offise 
and the plaintiff was appointed in her plase. 
The plaintiff brought a suit in 18t2 for 
reeovery of possession of the endowed prop¬ 
erties wbish bad been alienated in the 
years 1857 and 1875. When the plea of 
limitation was raised, the argument for the 
plaintiff was, as it is here, that limitation 
began to run against him from the year 
1898, the date on whish he was appointed 
lebait, but the High Court repelled tbie 

(1) 23 0. SS6( 12 Ind. Dec. (n. s.)357- 


eontention. They held that the possession 
of the defendants who professed to derive 
title not from the idol, but ignoring its 
rights, must be taken to have besoms 
adverse to the idol from the dates of the 
two alienations whioh were both more than 
12 years before the date of the suit. It 
was held that eash suseseding manager 
of tbe endowed property sould not get a 
fresh slart so far as tbe question of limita¬ 
tion is soneerned upon the ground of his 
not deriving title from any previous 
manager, Tbe opinion of the Court was 
that tbe suseeeding $eba:tt formed a eontiou- 
ing repre»entat:oo of the idol’s property. 
And tbe Court also drew attention to the 
anomalous results whish would follow if any 
other view of the law were taken. 

Similarly, in the osse now before m?, \ 
think it is not open for tbe plaintiffs to argue 
that limitation began to run againat them 
only from the year 1918, In my opinion 
it began to run in the year lt>03 when tbe 
defendants’ predeiessors took possession of 
the property. 

Another argument whish wag pnt forward 
in the Courts below, and has aho been 
advaneed here, relates to an admission wbish 
is said to have been made in tbe previous 
litigation relating lo this property. It is 
stated in the judgment of this Court, whish 
was passed io tbe month of January 1913, 
that t hiam Sandar Di’, who is now repre¬ 
sented by the first defendant, disslaimed all 
interest in this property. Tbe sontention, 
thereforr, ie that in view of this admission the 
possession of Shiam Sundar Das and of 
the present defendant eannot be treated as 
adverse. But even if this admission was made 
it is apparent that the person who was 
wrongfully in possession did not voluntarily 
abandon or relinquish possession. Avoiding 
to the statements iu the plaint the defendants 
are etill in possession of the property and 
I sannot. therefore, aesept the argument that 
any admission of the nature above dessnbsd 
made in the earlier litigation affeated the 
relation between the parties eo as to eonyeri 
what was previously adverse posse&eson into 
possession of another eharaster. I hold that 

the deeision of the Courts below » 

-HU Q „n 00 l fails and is dismissed with 


The appeal 
eosts. 

p. 


Appeal diinined. 


INDIAN OASES. 


Tel LXVIl 

KiJMiL EiMJttllTAH P, BODiNIAHIB ADOLS1BIB. 


BOMBAY HIGH COURT. 

Fibit Civil Appial No. 235 op lt-20. 

November 11, 1921. 

Frettnk— Sir Norman Maeleod, Kt., 

Chief Justiee, and Mr. JuBtiee Shah. 

RAJMAL RAMNARAYAN— 
Plaintiff—Appiuant 
t ersut 

BUDANSAHEB ADCLSAHEB— 
Dbfmdant— Ribponornt. 

Contract , *uif on—Wageiing contract , plea of, in 
defence—Onus of proof—Witness—Abstention of party 
to enter i oitness-box - Pmumption* 

Where in a suit to recover damages on the basis 
of a contract, the defendant pleads that the contract 
was in the nature of a wager, the onus of proving 
that the contract was wagering lies upon bitn, 
his mere statement that tho contract was of a 
wagering nature ia not proof of the fact asserted. 

. Where a defendant abstains from going into tho 
witness-box on his own behalf to bo cross-examined 
by the plaintiff, the Court is entitled to infer every 
thing against him, 

First appeal from tho desiVon of the First 
Glass .Subordinate Judge at Sholapur, in Sait 
No. 175 of 1919. 

Mr. Ooiaiee (with him Mr. 0. N. Thakor), 
for the Appellant. 

Mr. Bahadurji (with him Mr. Q, F, 
Murdeihvar), for the Respondent. 

JUDGMENT.—The plaintiff sued for dam¬ 
ages in reipeet of eertain eontraats for the 
pnrebase and rb le of yam. The aootraets 
were admitted. The only defense that the 
defendant eonld taka was that the ecntiasta 
were wagerirg, The hearing of the ease 
followed rather a peanliar course. On the 
3rd February 1920 the suit was placed for 
hearing and although the parties were present, 
the plaintiff was not examined by his Pleader 
bat wai examined for the Ooort. Also the 
defendant was examined for the Conrt on the 
13th, TheD, although eaoh party had issued 
summonses to witnesses, none of the wit- 
nesses turned up and eventually on the lit 
Mareh 1920 the defendant’s Pleader put in a 
most remarkable punhii : 

There ie row no nesesiity for the defend- 
Ml to state anything more lo the Oonrt than 
what he has (already) stated to this Court on 
solemn affirmation. The defendant ie not 
responsible to keep himself in attendance for 
irota.examination end the suit has not ecme 
to that stage, that is to e.y, that ‘stage of 
Woeedure,’ No steps whatever have been 
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taken heretofore on behalf of the plaintiff for 
examination of tbe defendant. The defend¬ 
ant dow objeeta to the grant of time to the 
plaiutiff for that purpose. The burden of 
proof as regards the first issue is thrown on 
tbe defendant. No additional evidense ie 
to be given just now on behalf of tbe 
defendant." 

It was very olear that tbe onus of proving 
that tbe sontraets were wageriog lay on tbe 
defendant. All that was said in bis deposi¬ 
tion b-.fore tbe Court was that tbe sontrasts 
were of a wagering natare. That of sonrse 
was not proof of tbe fast asserted, He wonld 
have to ehow that at the time the oontraat 
was eoterod into, tbe sommon intention wasf 
not to give and lake delivery but to pay 
differaneee. Tbe punhii sootinuee : — 

“Tbe defendant reserves tbe evidense 
whieb be ie entitled to give by law by way of 
rebuttal against the evidense that may be 
given on behalf of tbe plaintiff." 

Tbe defendant also seems to have eonsider- 
ed that be was Dot bonod to go into tbe 
witne.s-box to be srosa-examined by .the 
plaintiff, but that the ODly way for tbe 
plaintiff to get his evidence was by issuing 
a summons to tbe defeodaot himself. If the 
defendant did Dot those to go into the witness- 
box on bis own behalf, that waa a matter for 
himself to deside, but in an ordinary ease, the 
Court is entitled to tonsider that as a point 
against the defendant. Certainly if a de¬ 
fendant says “1 am not going into tbe 
witness box unless I am summoned by the 
plaintiff," be pnts himself in tbe wrong. For 
tbe plaintiff is not boond to issue a summons 
to the defendant, and unless the defendant 
gives evidense on his own behalf eo as to give 
the plaintiff an oppcrtunity of areas examin¬ 
ing him, then the Conrt ia entitled to inter 
everything against tbe defendant. TbuB the 
defendant haa absolutely failed to prove what 
he wa6 bound to prove, in order to euseeed ip 
his defense that the euit transactions were of 
the natnre of wagering eontraats. The result 
must be that the appeal must be allowed 
and tbe plaintiff will have a deeree for 
Rs. 18,201 4-0and costs thronghout. 

w. c. 4. 

Appeal allowed. 
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BANKE BIBARI UL t>. QSAK1 AHMAD. 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

EXECUTION OF DiCRIE AfPEALI NOS. 16 

AND 17 OF 1921. 

Joce 2, 1921. 

Preterit: - Mr. Dalai, A. J. 0. 
BANKE B HARl LAL and othirs 
—Defendants—Appellant 
tvriui 

GHANI AHMAD a<d otberb—Plaintiffs 

— Rl-PONDCNIS. 

Civil Procedure Code (Act V of 190 %), Q XXI, 
)•>• 89, 92 —Decree, preliminary, in redemption suit — 
Deposit by mortgagor , application for— Limitation. 

The right of a mortgagor to pay in the amount 
due under a preliminary decree is a continuing right 
and can be exercised at any time until an order 
absolute is passed. No period of limitation applies, 
therefore, to an application by the mortgagor to 
deposit money [p H4 l * col. 2 p. W45, cob I.] 

Qajadhar Singh v Kishen Jitcan Lai, 42 Ind. Cas. 
9Ji9 A «41: io A L..1 7<4 and Jagesha< Singh v. 
Bhagwan Bakhsh Singh , 9 Ind. Cas. 537; 14 0 1 . 10, 
distinguished from. 

Ai p mid against ao order of the Subordi- 
Date Judg-*, Bara Banki, dated 4th April 1921, 
reversing that of the Moosif, hatebpar (at 
Bara Baiki), datfd 5th February 1921 

Messrs. A. P. Sen and H. K. Ohah, for the 

Appellants. 

Messrs. Niamit Ullah and Ram Oh.ndra, 
for the RespondeDte. 

JUDGMENT.—The question raised in 
this aopeal is whether aDy period of 
time is 6xed for the lodging of an 
application by a mortgagor for desposit 
of mortgage-money after the passing of a 
desree in a redemption suit under section 
92 of the Transfer of Property Act. The 
point is covered by authority in this Court 
of a decision of a single Judge in Bitheihar 
Si*oh v. Bikramajit Sin 0 h (1). The learned 
Jndieial Commissioner, Mr. Lindsay, held 
that the right to redeem could be 
exercised at any time before an order 
absolute for sale bad been passed and, 
therefore, the deposit was valid even 
though made long after the expiry of three 
years from the date of the desree. In the 
present ease it is admitted that the defendant 
mortgagee has not obtained an order absolute 
under se.tion 93 debarring the mortgagor 
of all right to redeem the mortgaged prop¬ 
erty. The deeree under eeetion 92 was to 
the effect that upon the plaintiff paymg to 

(1) 34 Ind. Cas,349; 19 0. C. 30j 3 0. L. J. 189. 



the defendant or into Court on the aforesaid 
24th February 1907 a certain sum the de* 
feDdant shall deliver up to the plaintiff all 
documents in his possession and shall re¬ 
transfer the property to the plaintiff frse 
from the mortgage and shall put the plaintiff 
into possession of the mortgaged property; 
but that if sush payment be not made as 
aforesaid on the date 6 xed, the plaintiff 
shall be debarred of all rights of redemp¬ 
tion. There is no doubt that the plaintiff 
• ould make a deposit subsequent to tie date 
given in the desree but the question of diffi- 
salty to deside is whether the limitation pro¬ 
vided by Article 181 or 1 1 2 of the Limita¬ 
tion Ait applies to an application by the 
mortgagor to deposit the money. In the 
present ease the mortgagor has applied for 
permission to deposit money and reqaeited 
the C art to ioform the mortgagee to with¬ 
draw the money and pat the mortgagor in'o 
possession. Under the eorrespooding provi¬ 
sions of the Civil Proiedura Code repealing 
sestions 92 and 93 of the Transfer of Prop¬ 
erty Ait, it is held by the Allahabad High 
Coart that an anoliiation to deposit money 
under Order XXXIV, rale 5, is goveroed 
by the limitation preseribed by Article 181 
pf the Limitation A«t: Oijadhar Singh v. 
Kithen Jiwin Lai (2), The wording of the 
Code of Civil Procedure, however, has been 
entirely ihanged and the proceedings bstween 
the preliminary desree and the 6 nal desree 
are preosedinge in a suit. Oa deposit of 
mortgage-money the Court is bound to pass 
a deerae oantaiuiug lertain order?. Under 
section 92 after a deiree is passed in favour 
of the mortgagor, no further decree or order 
absolute by the Court is enjoined under 
section 93 of the Transfer of Property Act 
on deposit being made by the mortgagor. 
Under these oircumslances the decision of 
a single Judge of this Court referred to above 
appears to me to be sound. There is another 
Bench ruling of this Oonrt in Vidyat'igar V. 
Ratipal (3). wheie in a decree for foreclosure 
obtained by a mortgagee under coition 86 , 
Transfer of Property Act, it was held that 
the right of a mortgagor to pay in tbe 
amount due under a decree niii is a con- 
tinning right and can be exercised at any 
time until an order absolute is passed. It 


4? Tnd Cas. 93; 39 A. 6«; J* A J - 71 
26 Ind. Cas 75?; 17 0. C. 847; 1 0. L. J. 433. 
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wa3 definitely held there that no period of 
'limitation applied to an applieation by the 
mortgagor to deposit money. The appel¬ 
lant’s learned Counsel pointed oat that the 
deiree holder in a decree under eestion 86 
would be the mortgage* and so the ruling 
in Viigitagar v. Ratipil (3), would not apply 
.here. If, however, sections 86 and 92 are 
read together, it woull bo found that there 
,13 no dietinstion in the duty eojoiaed by the 
two eestions on the mortgagor, so it makes 
'no different whether he happened to be a 
plaintiff ora defendant. The learned Counsel 
.invited the Court’s attention to the judgment 
,of the Jadisial Commissioner, Mr. Chamier, 
in Jogeihir Singh v. Bhigwm Bikhth Singh 
(4). There the learned Juige entered 
,into an inquiry whether nn applisation by 
the mortgigor deiree holier for delivery of 
.possession was made within three years ae 
required by Artiole 182 of the Limitation 
,A«t. That applieation, however, wai for 
delivery of posiession and not for deposit of 
money. An applieation for possession may 
have to be made within three years of the 
deposit of mortgage-money but that is not 
a qieetion for deeieion here. This Court 
,hae held in all the three easee quoted above 
fat under tbe Transfer of Property Aet a 
mortgagor hai a right to redeem the 
.mortgage at any time before tbe passing 
.of an order absolute either for sale or 
( fore»loenre by the mortgagee. I do not 
.think that this question arising under tbe 
Transfer of Property Aet eao well be re¬ 
opened in this Court. 

Tbe appeals fail and 1 dismiss them with 

costs. 

, J. P. Apptoli dismissed. 

14) 9 Ind. Cos, 337; 14 0. 0. 10. 


PATNA HIGH COURT. 

First Civil Appeil No. 191 or 1918. 

, April 12, 1922. 

Pfeienf:—Sir Dawson Miller, Kt., Chief 
Jostiee 4od Justiie Sir John Bnoknill, Kt. 
HARl PRASAD StNGHA and othebs— 

■ Dirs-iDANTj—A ppillsntj 
verva 

Ba6u SOURENDRA MOHAN SINHA 

and oraKiS —Plairtipis 

‘ AND 

DWARKA PRASAD SINHA and othbbs 

— DirmOANTS —RtSPONDKNTS. 

•JbxBulfargunt ({U of W'iJi 


P g v —oO'iifim - * — 

Jt'ouhition (III «I 19-8,', amending s. 5— Amendment, 

effect "I— Sonthal Pa, g.mas-Settlement-Jurisdiction 

Limitation .let (I I of S08J, ts. 2, U 
Defendant, meaning of— Suit against Mitakahara 
family-Jieic >‘orn son impleaded—Defendant, new, 
ul,ether introduced—Hindu Laic—Antecedent debt, 

doctrine of - Applicability as against collaterals. 

Tho effect of the amendment of section 6 of 
Sonthal Parganaa Settlement Regulation III of 1872 
by Sonthal Parganaa Settlement (Amendment) Re¬ 
gulation III of 19oN, is to exclude the jurisdiction pf 
the Civil Courts to try cases u-lating to land in 
the Southal Parganaa only during such period as that 
land should be under settlement, the penod being 
reckoned from the time when the land ia notified as 
being under settlement to the timo when the settle¬ 
ment is notified as completed, [p 948, col, l_] 

The operation of sectiou 6 of Sonthal Parganaa 
Settlement Regulation III of 1872, unlike section 6. 
is uot limited to the time during which a settle¬ 
ment is going ou, uor is the section confined to 
the Courts locally situated in the Sonthal Par¬ 
ous All Codrts wherever situated who have 
jurisdiction io decide eases within the Sonthal Pur- 
ganas, when exercising that jurisdiction, mart 
observe the two rulos relatiug to usury contained 
in that section and refuse to decree an amount 
of total interest io excess of the original debt 
or loan, that is to say, in no case eau interest 
be decreed in excess of the amount actually 
ndvaucod, after crediting interest, if any, already 

paid, [p 949, col. 2.] . , 

Every person who acquires an interest by 
devolution or otherwise in tho subject-matter of 
litigation previously vested in another which 
renders him liable to be impleaded as a defendant 
derives his liability to bo sued from that person 
within the uieaniog of section 2 of the Limitation 
Act (p W>J,col,l.| 

In the case of a new born son in n M itakshura fnwuy» 
the person or persons through whom, for the purposes 
of section 2 of the Limitation Act, he derives tho 
liability to be impleaded as a defendant, aro tho 
members of the family in whom tho property which 
the son acquires by birth was previously vested .p. 
952 , cols. 1 A 2 ] 

A suit to enforce a mortgage against certain 
mornb r» of n joint Hindu family was dismissed 
for want of jurisdiction Tho plaiutiff sued again 
in the proper Court also joining ns defendants 
persons who bad in tho mcantimo boon born in 
tho' family and sought to exclude tho period daring 
which ho had been prosocuting the previous suit from 
tho operation of limitation under section 14 of 
tho Limitation Act. Tho defendants objootod that 
tho section was not opplicabto ns tho defendants iu 
the two suits were not tho fame 
Held, that tho soction was applicable os under 
section 2 of the Limitation Act no new defoud- 
ant wus introduced [p 95?, cole. 1 & 3 ] 

The doetrino of antecedent debt applies whore tho 
debt is ono inourrod iu substanco and in reality 
antecedently, whether or not tho debt so incurred 
xvus Becurod bj a charge ou tho family property. 

^Although tho doclrinoof antecedent debt applies 

'ouly os agoiuat tbo sons and grandsons of 
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.lebtor and does not apply 60 as to permit of a 
valid charge or, the p’opertv whore the interest, 
"f collaterals are involved, nevertheless where all 
the adult members of a family are themselves the 
debtors uad the only other persons interested are 
their minor sons and grandsons, the doctrine is 
clearly applicable, [p 9o4, cols, i 4 c.j 

Appeal from a desision of the Subordinate 
•lodge, Bbagalpar, dated the 17th June 

191 S# 

Messrs. R. 0. Manuk, K. B. D.tt, 0. 0. Dai, 
S. M, Mullxck, a. 0. flat and L. K. Jaa, for the 
Appellants. 

Messrs. S. H Imam, P. K. Sen, P. N. Singh, 
N, 0 . 8tnha and C, Ghosh t for the Respond* 
ent?. 


. - — pas?ed a mortgefrf. 

decree in favoor of the plaints for 

Ks. 15,2 ,997 iriloriDg costs aid interest 
op (0 tie expiry of the days of grace, and as 
Bgamettle executants of the bond a further 
personal decree fer the entn of Ra. 44.164, 
including interest and proportionate aosts ih 
reepeot of that part of the advanoe whieh he 
considered wee rot justified by family neies- 
eily. He further ordered that the latter 
eum ihculd eany internet at 6 per tent, 
per arnum from the date of the decree until 
realisation. 

From that dearee the defendants first parly 
have appealed to this Coort. Six points have 
been urged before us od behalf of the appel- 
laots: — 


JUDGMENT. 

Mi (/.is, 0, J.—The suit out of wbioh this 
appeal arises was instituted in the Court of 
the Subordinate Jadge of Bbagalpar on the 
5sh February 1915 by the respondents elai n- 
ing Rs. 11,81,811, prinoipal and interest, dne 
under a mortgage bond, dated the 21st 
Desember 1895, exeouted by some of the 
appellants to sesnre a eum of Rj. 3,50,0 j 0 of 
whish Rs. 1,36,142 were advanced in aasb, 
the baUnae being the amount due under a 
previous bond. The bond in suit provided 
that the prinsipal sum was to carry 7i per 
sent, oompound interest with yearly rusts. 
The prinsipal was re-payable in the month of 
Falgun 1310 F. The last day of Falgnn 
1310 F. sorresponds to the 14th Maroh 1903 
A. D. The first party defendants are the 
surviving executants of the bond and other 
members of their family who form a joint 
Hindu family governed by the Mithila Law. 
The second party defendant, Dwarka Prasad 
Singh, is no longer a member of the family 
having been adopted into another family. 
The third party defendants are subsequent 
transferees of some of the mortgaged property, 
The remainder are those having varying 
interests in the property and who have been 
substituted for others. The plaintiffs are 
the suciessors-in interest of the mort- 
gagee, Rai Bahadur Sarjya Narain Singh, 
deceased. 

Various issues were raised at the trial. The 
Subordinate Judge, bafora whoa the ease 
•acne, found all the issues in faviur of the 
plaintiffs exsept as to asrtain items of the 
loan which he found were not jasti6sd by 


(1) That the Bhagalpur Court had no 
juiisdistion to try the suit. 

(2) That the mortgaged property, being 
situated within the Sonthal Parganas, the 
amount of interest that can be decreed is 
limited by the provisions of section 6 of 
Regulation III of lt72 relating to the Son* 
tbal Parganae. 

(37 That the suit is barred by limits* 
tion. 

(4) That the claim for a personal decree is 
barred by the provisions of Order il.rule 2of 
the Civil Prcoednre Oodf. 

(5) That there being no legal neiessity 
or anteeedent debt justifying the greater 
part of the loan the mortgage is, to 
that extent, not binding on the joint famify 
property. 

(6) That interest at 6 per sent, awarded by 
the decree ie oontrary to the provisions of 
sestion 6 of Reenlation III of 1872. 

The determination of the first point de 
pends upon whether seetion 5 of the Regala* 
tion of 1872, as amended by subsequent 
legislation, bars the jurisdiction of the Civil 
Courts in the circumstances existing when 
the suit was instituted Sestion 5, as amended 
byRegulation III of 1908, ie as follows: — 

"5. (1) From the date on whish nnder 
section P, the Lieutenant Governor declares, 
by a Notification in the Calcutta Oatetle, that a 
settlement shall be made of the whole or any 
part of the Sonthal Parganas, until the date on 
whieh sash settlement is declared, by a like 
notification, to have been completed, no Bail 
shall lie in any Civil Court established under 
the B jugal, Agra and Assam Civil Courts 
Aet, 1887, in regard to (a) aojr Hal or any 
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interest in or arising; oat of land, or (6) tbe 
rent or pro6ts of any land, or (c) any village 
headship or other offiee oonneeted with any 
land, in the area aovered by euab 6ret men¬ 
tioned not Goition nor shall any Civil Coart 
proeeed with the bearing of any euoh suit 
wbieh may be pending before it.” 

The eeeond alanee of tbe eestion states that 
tbe Coarts in whieh the suite referred to 
shall be tried are those appointed by the 
' Lieutenant.Governor nnder tbe provisions of 
tbe Sonthal Parganas Aat, 1855, or nnder 
eestion 10 of this Regulation. Tbe i>th 
lotion referred to in eestion 5 enables tbe 
Lieutenant Governor from time to time by 
Notifisation in the Oalcutta Gatette to deolare 
that a settlement shall be made cf tbe whole 
‘ or any part of tbe Sonthal Parganas. 

Whether at the date of this sait eettlement 
operations in respest to tbe mortgaged prop- 
erty' were stilt going on in tbe Sonthal 
Parganas, or whether tbe settlement opera 
tibor, wbieh bagan in 187 i, had been iam- 
pletedaod notified in the Oahuth Guttle is a 
question of faat. 

Oj the i0;h Jane 1934 the earns plaintiffs 
' or their possessors in interest instituted a 
saif on the same bond agaiost the defendants’ 
family and obtained a deiree whioh was 
sffirmed on appeal by the fligh Ooart of 
Osliatca. The defendaots sarried the oiss 
on appeal to His Majesty in Couosil and on 
' WiilBtl 1 May 1914 that appsal was allowed 
iand the suit was dismissed on the ground that 
ssstion 5 of Regulation III of 1872 was a bar 
totbejarisdiition 0 f the Baagalpar Court, 
5,V? e date when the suit was instituted. 
Aha reason for that deiision was, that tbe 
greater portion of the land included in the 
, b, .“ d atluated within the Sonthal Par- 
gaoas. and although some portions of it had 
pan settled and notation to that offset bad 
Dsen made as provided in the seetioa, other 
Potions ,we still under aettlsmeot, their 
^mpletion not having been notified when tie 
was in,turned,' Saa Uahi t>ruxi Singh 
Sin Q^ ( 0 . 

* JLWl ndeati 030teQd ' bo^var, that on 
F ?brttary 191, when the plaint in the 
present suit was filed, the Settleannt had been 
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eampleted and daly notified and seitioD 5 of 
the Regulation had, therefore, teased to 
operate. The appellants, on tbe other hand, 
say that, although the last settlement opera¬ 
tions in the Sonthal Parganas were eomplated 
in tbe year 1910, there was never any Noti¬ 
fisation in the Oalcutta Guttle to show that 
all the lands mortgaged and plated under 
settlement had been eo settled. 

There have been altogether fonrSettlement 
operations in tbe Sonthal Parganas siais the 
Regulation of 1872 was pa«sed. The first 
was that conducted by Mr. Wood whith ton- 
tioued from l873tole>79; tbe eetond wat 
M'. Craven's Settlement whish bsgan in 
1889 and ended in 1894. Between 1893 and 
1^05 Mr. H. MsPherson eontinned tbe work 
of Ki-3at:lsm9nt began by Mr. Craven. 
Certain villages still remained unsettled 
when Mr. MsPherson made his final report 
aid these were dealt with in Mr. Allanadn’t 
Settlemant between 1903 and 1910. Sinoa 
that date no farther Settlemant operations 
have takeo pUoa in the Soathal Parganas. 
Toe appsllant’e sase is that the whole of tbe 
Sonthal Pargaaas was pined nnder settle¬ 
ment in 1873, Mr, Wood being deputed as 
Settlement OIBier for the purpose, aud that 
no notifisation was ever published in the 
Oilculta Qiutte relating to the aompletion of 
that eettbmeut. For the first pars of Ibis 
•intention they rely upon a statement in 
Mr. MiPaerson’s Sottlement Riport. Fjr the 
eeeond part they raly npon the fast that no 
notifieation of the aompletion of Wood’s Settle- 
moot wi3 prodused. Sides Mr, Wood’s time, 
ho waver, there has bsen a Rj-Ssttlemeas by 
other Settlement Offiiera anl in eaeh esse 
tho notifiiations require! by seation 5 have 
been issued aud are in evidensa before ns. 
Toe passage relied on in Mr. MaPaereon’e 
report to the effeit that the whole of the 
Sonthal Parganas was plated under Bottle- 
meat in 1873 is to be foaad at the beginning 
of bis rep irt and may be quoted here.- U 
states: "Tha whole of the district, whiih 
has an area of 5170 square miles, was Settled 
for the firat timo under the provision of 
Rogulitioa ill of 1873 between the years 
18/3 and 1879 ” Taa report, ho waver, adds 
that Daring the yean 1889 to 1894, U79 
eqxtra miles of this area was setlfed % a 
esnnd tims under the auparvisioq of MrjJJhn 
Craven, Dapuiy Collator. In 1893 I was 
deputed to eontione tho work of Re-Sottle- 
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ment." Tbe report then explains how be bad assume without evidence that there was a 
praetioally scropleled the record Settlement notification placing the lands in suit under 
when Mr. Allansontook over the work in 1905. Settlement in 1873; and, in the second place 
The notifications relating to the aompletion that, although that settlement wes concluded 
of the Settlements by Mr. CraveD, Mr. many years ago and a Re-Settlement has 
MsPberson BDd Mr. Allamon have all been sicoe taken plase, there was no notification 
prodused ard proved in evidence. That of the completion of the Settlement of three 
relating to Mr. Wood’s Settlement has not. lands by Mr. Wood. It appears to me that 
It is important to bear in mind that seation 5 the appellants fail at the onteet to establish 
of the Regnlation, as it stood in lb 72, pro- their plea in 60 far as it depends upon the 
vided that “till euah time as a settlement of first Settlement. 

the whole or any part of the Sontbal Par- It is eontended, however, that even under 
ganas shall be made under the rules herein- the subsequent settlements the whole of tbs 
after provided and the settlement shall be lands in soit were never notiSed as out of 
deslared by a Notification in the Calcutta settlement. Relianse was placed upon a 
Oautte to have been completed and sonsluded passage in sestion 103, at page 66 of Mr. 
no suit shall lie in apy (Civil) Court, ets,” Allenson’s report, to the effeot that 45 
That sestion exsluded the jurisdistion of the villages of Taluk Barsope whish had not 
ordinary Courts from the date of the been settled by Mr. Craven were insluded 
Regulation until the notification of completion, in Mr. McPherson's second programme, and 
but in 1S08 tbe eestion was repealed and that the notification of the sompletion of the 
new 6estion in the form set out above was settlement under Mr. McPherson’s first and 


enasted. Tbe effeot of tbe amendment wbb 
to exclude for tbe future tbe jurisdiction of 
tbe Civil Courts to try <a*es relating to aoy 
land in the Sontbal Parganas only during 
euoh. period as that lar d should be under 
Settlement, the period being reckoned from 
tbe time when tbe land is notified as under 
Settlement to the time when the Settlement 
is notified as completed. The appellants who 
rely on the abfeuce of a notification declaring 
that Wood’s Settlement was completed have 
given no evidence to show that that Settle¬ 
ment was made under any notification in ihe 
Calcutta Qatetle or to ihow that the notiEoa- 
tioD, if any, authorising that Settlement 
inoluded the lands in suit. The passage 
jelled on in Mr. MePbeson’s report shows that 
the whole district was settled between 1873 
and 1879, and, on the evidence produced, there 
is nothing to show that tbe lands in suit 
were the subject of a notification either at 
the beginning or at tbe end of the first Settle- 
ment.. It ie not disputed that Woods 
Settlement came to an end more than 35 
years before tbe suit was instituted and 
tbe appellants are raising a purely technical 
objection that there is no notification to 
that effect. I think they are met, however, 
upon their own ground by tbe reply that 
they have failed to shew that the lands in 
Hoic were ever brought under settlement by 
Notification in tbe Calcutta Gautle. in 

l&ott, wo are atked, »« lb® firBt P ,Q,e ' l ° 


second programmes showed only three villages 
and 40 villages respectively as having been 
settled. Mr. Allancon adds, however, in his 
report: 'But the balk of the estate, nit, 
66-86 sqcare miles, has been re settled in 
the present programme.” The notifiiation 
authorising Mr, Allanson's Settlement in¬ 
cludes 201 villages i'd Barsope Taczi No. 481 
and the notification of completion of that 
settlement has been produced and proved, 
Aisuming that a few villages in Barcope 
were not settled by Mr. McPherson, there 
is no evidence to show that tbeee villages 
were not included in tbe Settlement made 
by Mr. Allanson who took over charge from 
Mr. McPhereon in 1905. There is nothing 
to show which villages they wero and there 
is certainly nothing to show that they were 
comprised in Taczi No. 481 of Barcope within 
which Taczi alone the mortgaged properly 
in Barcope is situated. This Tauzi number 
compriees only a portion of what is known 
as Taluk Barcope cr Tappa Barcope. The 
appellants havp, therefore, failed to chow 
that any of Ihe mortgaged property was 
notified for Settlement and not notified as 
settled. The plea as to jurisdiction accord- 

ingly fails. _ , 

The second point raised ip, whether tts 
restrictions as to interest contained in Mo¬ 
tion 6 of the Regulation of 1872 are binding 
upon the ordinary Civil Co iris locally 
situated outeide the Sontbal lianas tat 
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exercising jurisdiction ovor proparty within 
that area and, if so, whether the seitioa 
applies whan no Settlement oparations are 
going on. The second bramh of this qaes- 
tion no hardly arise indepsndently of the 
6 rat as it is only daring Settlement opera¬ 
tions that the jnrisdiitioo of the ordinary 
Courts is barred. Saction 6 is as follows: — 
6 . All Oonrts having jnrisdiitioo in 
the Sonthal Parganas shall observe the 
following rales reUtiog to usury, nvmely : — 

(а) interest on any debt or liability for a 
period exsaediog one year shall not badesreed 
at a higher rate than two per aaot. per m9nsem 
notwithstanding any agreament to the 
contrary, and no compound interest ariaiog 
from any intermediate adjustment of anoant 
shall be desrebd, 

(б) the total interest deireed on any loan 
or debt shall never exseed one-fonrth of 
the primipal earn, if the period be not 
more than one year, and shall not in any 
other sase exoaed the principal of the original 
debt or loan. 

(Explanation.—The exprai9iou ‘inter¬ 
mediate adjnetment of aseonnt' in ilaaie (a) 
of this sestion means aDy adjustment of 
seionnfc whiih ie not final, and inolndes 
the renewal of an exietirg shim by bond, 
desree or otherwise when without the passing 
of fresh oonsiderat’oo, the original claim is 
insreased by such renewal. 

Illustration—A. bond is given for R». 75, of 
which Rs, 25 are interest. Unless the obligee 
•an prove to the satisfaction of the Court that 
ha gave ensh lonsideration for the bond as 
rendered the transaction fair and equitable, 
of the Rj. 75, Rs. 50 only will bear interest 
and the limit of the olaim on the bond will be 

B*. 100)." 

The explanation and the illustration 
appended to the Bastion were added in 18 >3 
by the Sonthal Parganas Justiee Rsgalation 
(V of 189 i). 

i- aPPPare to me to be no reason for 
limiting the operation of eestion 6 to such 
'me as settlement operations may be in 
? w « r « 9 ' Had this baen the intention one 
won a have expeited that words limiting ita 
operation to a particular period as ia aaation 
' wou Io have been inserted, nor tan I see 

•w.u M n 80 ^ W ^ y le, t‘ 0Q 6, any more than 
oo 7, should be limited ia the manner 
•Qffiaated. Tho later esjtm trh'jh exenuis 
WH Igreenjeqtj aa tq rqots and rights 


in Imi from stano daty is clearly intended 
t-> ba general and permvneot in its applies 
tion. Toe reason for the enaitment of the 
aaition is m doobt to ba found in the 
preamble of Ait XX4VI1 of 18)5 wbish, 
by sestion 2 of the Regulation, mast ba read 
with it, and which raiites that the general 
Rognlatioo9 and Asts ara not adapted to the 
nmivilizad rasa of psople sailed Sonthals 
who inhabit the diatrist. It wonld ba a 
snrious rasnlt of this legislation if the 
protection from their owd ignorause and 
improvideooa afforded to the Sonthals by the 
seitioD should depend npon the fortuitous 
circumstance of a Settlement being in opera¬ 
tion. I am enable to assapt this view. 
The considerations jast mentioned apply to 
some extent also in detarmining whether 
the Courts mentioned in the aaotion are only 
Courts locally situated in the Sontbal Parga- 
nas or all Oonrts having jurisdiction within,' 
even when situated outside, that area. I 
think the plain meaning of the eestion is that 
all Oonrts wherever they may ba tosally 
aitnated having jurisdiction withintheSonthal 
Pargana9 mast, when exaroicing jurisdiction 
in eases arising within the Sonthal 
Parganas, follow the rales relating to 
usury set oat in the section. This was 
the view expressed by Lord Moulton in 
delivering the judgment of the Jadicial 
Committee iu Mika Praiad Singh v. Ramini 
Mohan Singh (l), It ie contended that the 
view there expressed was obiler as the case 
wa9 decided npon the interpretation of clan 9 e 5 
of the Ragnlation. The case, however, went 
before their Lordship* on appaal upon this 
vary question, and although their decision was’ 
ultimately based npon the question of juris - 
diolioo, they thought fit tn express an opinion 
npon the interpretation of clanso 6. The 
whole of the Acts and Rsgnlations relating to 
the Sonthal Parganas ware there considered 
aod it was found that the ordinary Oonrte 
had no jurisdiction to try sails relating to 
land in the Sonthal Parganas so long as the 
land was under cettlement “and farther that 
whatever be the Court that has jurisdiction 
to decide cases within the Sonthal Parganas 
aud is exercising that jurisdiction it mast 
observe the two rales relating tousury above 
referred to” and in a later passage in' the 
judgment their Lordships ara also of opinion 
that apart from the question of jurisdiction 
Hoy Court dealing with the labjcct-m^ 
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of kbe suit would be bonod to give fall 
forte and effe.t to tbe provisions of settion 6 
of tbe Snnthal Parganas Settlement Regola- 
tions, 1872, relating to usury, and, therefore, 
to have refused to detree any tornpoand 
interest arising from any intermediate ad jast- 
ment of interest or an amount of total interest 
extf eding the printipal of tbe original debt 
or loan." This tan only mean as I interpret it 
that even if tbe Bbagalpur Court whith bad 
tried the suit then under appeal bad had juris- 
diation it would have been bound by the pro¬ 
visions of se.tion 6. Whether this part of tbe 
detision of their Lordships is binding upon 
this Court or whether it is to be frsa'ed 


merely as obittr dictum need not be deter* 
mined as I should have taken the sane 
view even without the aseistanie of that 
detision. 

It remains to tonsider the interpretation 
of the rules aontained in settion 6 and how 
they aff6tt tbe fasts of the present ta«e. Tbe 
bond in suit was the fifth of a series, the lest 
three of whith were renewals of the previous 
bonds and interest then in arrears and tbs 
last two of whith iotluded additional task 
loans. The -following table shows soma 
par titulars of the different bonds whith may 
tonveniently he stated beret 


Date of bond 

Principal and rate 
of 

interest. 

Cash consideration. 

Payments admitted. 


Bs. 

Bs a. p 

Bs. b. p 

3rd October 18S3 

73,001 

73,000 0 0 

12,0i0 0 0 principal. 


12 per cent. 


33,017 8 0 interest 

20th September 1888 ... 

12,TO 

12,000 0 0 

* . '• ) 

443 10 7i interest. 


11 per cent. 



10th May 1890 

9*.'00 

Nil 

7,037 8 71 interest. 

W 

10 per cent. 



0 

29th September 1891 

1,67,or o 

64,761 1 9 

39,705 13 3 interest. 


9 per cent. 



2'st December 1898 

3,60,000 

1,36,142 0 0 

65,248 3 71 interest 


75 per cent. 


, , Wl # i •• 



■ 2,85,903 1 9 

1,43,352 7 Ji 


Some argnment was addressed to us as to 
the meaning of tompound interest arising 
from any intermediate adjustment of atoount, 
and the explanation added to the settion. 
It it admitted, however, by tbe appellants 
that simple interest caliulated on the astual 
sash advanaed beginning with the first bond 
amounts to more than the total sums advent 
ed whith it is eontended form tbe printipal 
of the original debt or loan. Tbe attual 
sums advanced amount to Rs. 2,85,903 1-9 
of whith Rs. 12,000 were re-paid on tbe 
13th January 1884 leaving a balacoe of 
Bs. 2,73,903 1-9 whiob, aeoording to the 

sppellantr, is the limit of tbe total amount 
of interest payable. Tbe total amount o 
interest admittedly paid was Rs. 1,36,357-7-1 a 


leaving a balante of Rs. 1,37,951-10 7« » 

interest payable in ad .ition to 

If the appellants should fail to establish tbeir 

other lontention-, they admit ,h.a to** 
•.Isolation ee eetablieh.DS their liebiWy- 
Tbe re.pcmd.nte, on the other b»“- ■* 
that the principal of tbe o., 8 .o.l dobtj 
loan i. Be. 3,50,0 0, the .meant of the Wl 

a^ssr=.tT=£Ss 

deareed shall not exseed lbe pr,D " P e x,eption 
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mm advanced be decreed as interest. I 
tbiok the intention of the ee«tion is that 
the liability for interest tan in no oa6e he 
decreed in assess of tbe amount actually 
advanced. 

Tbe respondents farther eontend that tbe 
interest already pa d should not be credited 
in arriving at tbe amount whist may be 
deireed. The wording of slause ft) of theses- 
tioD, if taken in its literal e>eDse wonld appear 
to support this view. This interpre ation is, 
1 think, sontrary to the apparent purpose 
of tbe enastment as pointed oot by Sir 
Pransis Maclean, 0. J. t and Pargiter, J , in 
Rom Ohondra Maricari v. Roni Reihoboli 
Rumari (2), where the question was fn ly 
considered aod I see do reason to differ 
from the view expressed by the majority 
of the Court in that sate. I think the in¬ 
tention of the Legislature was that the 
amount desreed sbonld Dot be sash as to 
insrease tbe total liability for interest on 
the bond beyond tbe amount of the prio. 
•ipsl debt and thie intention is to some 
extent borne out by referense to slause (a) 
whish restrists the rate of interest, I bold, 
therefore that the interest recoverable 
sbonld be limited to tbe amoant of tbe 
principal of tbe original debt or loan after 
crediting tbe interest already paid, 

The third quection relates to limitation 
and arises under the following ciranm- 
0 tan ass. The due date of the 6fth and last 
.bond was the Uth Marsh 19J3 and no 
interest has been paid since then or any 

acknowledgment made whiah wonld post* 
pone the commencement of the limitation 
period whiah in the present ease is 12 
years. The present suit was instituted on 
the 5th February 1915 after au unsuccess¬ 
ful attempt to sue in tbe Bhagalpur Court 
.wpiah was dismissed by tbe Privy Couosil 
if a ^?ftdy stated for want of jurisdiction. 
Tht previous suit Irom tbe time of its 
institution Jo the date when it was finally 
disposed of by the Jadilial Committee ocau- 
SP-® drt jwiod of about 10 years uis,, from 
m W Jane 1904 to the 19th May 19H 
i dedusting this period the 

m was instituted within the limitation 
Ipernd, But defendant No. 10 (a) Sripati 


i. 


■ 

A 1 c ‘ ^ J - I8i. 


SiDgh wa» not originally a parly to tbe 
eait. He was added as a defendant on tbs 
30th May 1916, that ip. more than 12 years 
after tbe .ante of a.fcion arose. By section 
22 cf the Limitation A.t the suit must be 
deemed to have been instituted against him 
on that date. Sripati is the minor son of 
Sasi Bhoian bingb, defendant No. 5, au4 
grandson of Maha Prasad Singb, deceased, 
both of whom were executants of the bond. 
He was born in 1910 after the bond was 
executed and whilst the preyione suit was 
pending. He, therefore, as a member of 
the family acquired an interest by birth 
in tbe eqnity of redemption in the mort¬ 
gaged property. It j fl , on t PD ded by the 
appellar ts that order Order XXXIV, rale 
1 of tbe Civil Procedare Cods he was a 
ne.essary party to the suit and as be was 
not joined as a party nntil after tbe limi- 
tation period bad expired the suit cannot 
now he entertained and ehoold be dismissed. 
To thi* contention the respordents reply, 
first, that by seition 14 of the Limitation 
Ast the 10 years daring which they were 
prnsfsoting tbe previous sail should be 
exoluded in computing tbe period of limi. 
tation; secondly, that Sripati was not a 
necessary party as his interest was suffi. 
c.ently represented by his father or by one 
or other of the members of ibis family who 
were originally joined, some of whom at 
least were not exesmants of the bond and 
bave raised all the pleas that are open to 
Sripati. thirdly, that the respondents had 
no Dodse of Sripat.’c existerse and aould 
not reasonably be expested to have such 
not.se nntil the 25th April 1916 when H 
was first disclosed in the written statement 
of the appellant, Lakhi Prasad, and that 
immediately afterward, they made enquiry 
whi.h disclosed that Sripati bad not hepn 
living with bi. father’s family but with 

S at since 

bis birtb, and that he was thereupon added 

order P XXXIV ? 8 1 0h May, and that 
° , d , .f XX . l 7- " ll ® } only applies pro. 
vided the plaintiff had noti.e of (he*in. 

terest there referred to ac nnder the law 

previously in force under section 85 of the 

Transfer of Property Act, fourthly, that the 

ft t B h« a SL i?, 4 ' 1 D0t ha ™« been born 
at the date of the tnorigage, at m oet only 

acquired a right ,n the equity of redemc- 

ticm remaining in hi. father’, family,- sp 
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the effect o! his non joinder weald merely 
be to keep bis right cf redemption alive, 

In my opinion tbe first point raised by 
the reipondents tie., eection 11 r,f the 
Limitation Aet ia a aomplete acewer to the 
plea of limitation. When the previoas sait 
was inetitnted, Sripati was cot born atd 
•oold not then be made a party, He was 
added aboot a year and two montbs after the 
limitation period expired, and even if (he 
period between the institution of the first 
suit in 1904 and Sripati’s birth in 19!0 
be alone eialaded, the limitation period aa 
against him bad not expired. It is argaed, 
however, tbat be was not a defendant in the 
firefe enit and tbat eeation 14 of the Aat 
only applies to eares where the defendants 
are the came. By eeaticn 2 (4) of tbe 
Aat " defendant" inslades aoy person from 
or through whom a defendant derives his 
liability to be sued. It is in my opinion 
through his father and tbe other members 
of his family that Sripati derives his 
liability to be eued. It ia by reaeon of 
tbe sharge treated on the family property 
by tbem that Sripati, aa a member of the 
family with an interest in tbat properly 
asquired at his birth, derives bis liability 
to be impleaded aa a defendant in a enit 
against the family property. We have been 
referred to certain decisions of wbiah 
Sundar Lai v. Ohhitar Hal (3) may be sited 
as typisal to show that a eon in a Mitak- 
share family does not slaim under his 
father within tbe meaning of faction 13 
(now eection 11) of tbe Civil Procedure 
Code. Whatever may be the weiglt of 
those authorities, ard I express no opinion 
about them they are not authorities as to 
the interpretation of eeation 2 of the Limita¬ 
tion Aat, Tbat eeaticn teems to assume 
that every perfen who acquires an inter¬ 
est by devolution or otherwise in the 
subject-matter cf litigation previously vested 
in others, which renders him liable to be 
impleaded as a defendant derives his liabi 
lity to be cued from or through some body. 
In'the case of a newborn aon in a Mitak- 
sbaia family tbe perion or persons through 
whom be derives this liability must be the 
other n embers of tbe family in whom the 
property which the son acquires by birth 


was previously vested. If the appellant! 1 
contention be accepted, it would in many 
cans work a manifest injustice. They con¬ 
tend that eeeh member of tbe joint family 
alive at the date cf tbe suit is a necessary 
party in whose absence the suit is not 
maintainable and further that tbe time 
cocupied in tbe previous fruitless litigation 
cannot be deducted in estimating the limi- 
tion period as against him even if be was bern 
tbe day before the second suit was institute 


sd. 

In such a case if the cescnd suit was insti¬ 
tuted after 12 years from the date when tbe 
raufe of aoticn arose, the non-joinder of tbs 
oewly born son of whose exieterse the plaint¬ 
iffs had no knowledge would render tbe 
whole fait liable to dismissal unless it can 
be said tbat the new member of the 
family derives his liability to be sued from 
or tt rough bis father or those who before 
his birth represented the property. In my 
opinion section 14 of the Limitation Act 
applies and tbe suit is not barred. It is not 
necessary, therefore, to consider tbe other 
points teken by the respondents on this part 
of the case. 

The fourth point taken by the appellants 
relates only to tbe respondents, right to a 
personal decree against the executants of 
(he bond, It is contended by tbe appellants 
tbat in the previous Buit no claim was 
made for a personal decree and, therefore, <he 
respondents are precluded by Order II, role 
2 from suing for tbe relief which they 
emitted from tbe previous suit. As tn 
alternative argument they contend that if a 
claim for a personal decree must be taken 
to have been included in the previous suit 
then it must be regarded as having been 
dismissed, not for want of jurisdiction, 
baton some other ground and tbe matter 
is reijud'cah and cannot be re-opened, tr.r 

this part of the argument they rely open 
section 11 of tbe Civil P«>«du.e Ood* 
in the light of tbe 4th and 5th Explanations 

appended to the eection. . •» 

The relief asked for m the 
was in tbe form usually employed in such 
It asked for fl) an account o the 

amount due under tbe bond w, * h " e | '° D d 

to the defendants to pay the 

due within six months and 

of tbe mortgaged P*ore» y 

on t ot tbs rigbt ol reden.pt.oi,, W ■» 


(3) 19 A, li 3 A. L, J, 644; A, W, N. (1606) 242- 
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e v«Dt of the mortgaged property proviog 
insufficient to aover the decretal atnooDt and 
oostP, a decree against the persons of the de¬ 
fendants Nos. 1-to 7 (the surviving executants 
of the bond) and the properties of the first 
party defendants (all the members of the 
family), and (3) each other relief as may 
be deemed proper. Toe seeond prayer i?, 
not doobt, inserted in pnrsnanse of Order 
XXXiy, rale 6 of the Civil Proeedare Code. 
TbeianBe of action io the present case was 
the failure to re-pay the principal and interest 
doe under the bond and the relief claimable 
was both against the property hypolheiat 
ed and againet the executants of the bond 
on their covenant to re-pay. It would 
follow! therefore, that if the respondents 
omitted to sne for a personal deal ee against 
the mortgagors on the covenant they could 
not afterwards sne for that which was 
omitted. It is not asaal or necsssary to ask 
for a personal decree where the property 
is held liable for the whole of ths prin- 
eipal debt and interest except in so far as 
the proceeds may be insufficient hot it is quite 
open to the Court in a suit framed as this 
was to pass a decree against the mortgagors 
on their covenant to re-pay if the whole or a 
part of the claim Bboold be held not to be 
chargeable on the property, I think it must 
be held, therefore, that the respondents did not 
omit to ene for a personal decree which 
might be granted under the third prayer 
set oak in the plaint. It is argued, however, 
that, even so, no effort was made in the 
previous gait to obtain a personal decree 
when the decree for sale of the property 
failed, and if each a claim was involved 
it must be taken to have been dismissed by 
their Lordships when the matter came before 
the Judicial Committee. It most be conced- 
ed that the relief if claimed mnBt be deemed 
to have been dismicsed and the appellants 
contend that it conld not have been dis¬ 
missed- for want of jnrisdistion. I think it 
would be fruitless to speculate as to the 
reasons why the relief wee refused, It was 
merely ancillary to a claim in regard to land 
over which the Bhagalpnr Court had no 
jurisdiction and the whole suit was dismiss* 
ed upon that ground and no other. Ido 
not think it is open to us to assume that 
'their Lordship* had any other reason for 
retasieg this n l it and I would hold that 
U is still open fo |he respondents to elfym 


«c 

a personal decree to the extent to whish they 
nay fail against the mortgaged properly. I 
may mention that the point does not appear 
to have been urged before the Subordinate 
Judge and we have not the advantage of 
having his opinion before ns. 

The fifth point rasiees two questions, (1) 
whether there wa9 an antecedent debt which 
would jaetify the alienation of the family prop¬ 
erty, and (2) whether, failing such ju idea¬ 
tion, the loan was for the benefit of the family 
or warranted by family necessities. Io the 
former case the change would be valid. In 
the latter case the consent of the minor 
members of the family to the transaction 
would bs implied although not expressly 
given. 

As to Rs. 2,13.858 advanssd under the 
bond, this sum was the balance due under 
the previous bond for whish the fathers of 
all the minor defendants were liable. To 
this extent, therefore, there wac presumably 
an antecedent debt for whieh the debtora 
could validly charge the family property 
without the express consent, of their 
aoos or grandsons. Two points, how¬ 
ever, were raised by the appellant# which 
require consideration. In the first place, i| 
was argned that the principle laid down 
in Sdhu Ram Ohandra v. Bhup Singh (4) bad 
the effect of limiting the doctrine of 
antecedency to such debts only as are not 
themselvfB eecured by a charge on the im¬ 
moveable property of the family. So far 
as this Court is concerned, we are bound 
by the decision of the majority of the 
Fall Bench in the recent case of Mathura 
ilisra v. Barfumar Mura (5) which decided, 
following the decision of the High Oonrt 
at Madras in Arumugham Ohittg v. Muthu 
Koundan (6), that the doctrine of anteeedeney 
applies where the debt ie one incurred in 
substance and reality antecedently to the 
mortgage, whether or not the debt eo incurred 
was secured by a charge on the family 


(4) 89 Ind. Cas. 280i 89 A. 437; 21 C. W. N. 69S» l 
P. L W. 657; 15 A L. J. 41*, 19 Bom. L a. 493, 28 
0. L. J. 1,38 M. L. J. 14 (19i7< U. W.N.4M,2iU. 

L. T. 22,6 L.'V. 218:44 1. A. 126 (P.0.1. 

(6) 62 Ind Cas 182, 6 P, L. J. 62G 2 P. L T. 407, 
(1921? Pat. 245 (P. B.\ 

(6) 62 Ind. Dos. 625, 43 M. 71', 0 L. -V. 56 >, (1919) 

M. W. N. 409,87 K. I, J. 186, 20 S. L, T, 96 (F,B.) 
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property. This point mast, therefore, be 
decided against the appellants. 

In the eesond plaee the appellants sootend 
that the role as to antesedent debt aannot 
apply where it is the joint debt of the heads 
of the different branches of the joint family. 
They rely for this proposition npon sertain 
passages in the Vivada Ohintamani, an 
authority binding upon those governed by 
the Mithila Sshool of Mitak«hara Law. to 
the effest that the sons are only responsible 
for the share of their father when the 
debts are the joint debts of their father 
and others, and if two brothers have a 
joint debt, the eon of the earvivor is not 
bound for more than the father’s share 
(Vivada Ohintamani, Tagore’s Translation, 
pages 34-35). It is argued from this that 
the liability of the different branshes of 
the family is a several liability whiob saoDot 
support a oharge npon the joint family 
property of the members as a whole. In 
the present sase, however, the debt was 
insnrred by each of the beads of the four 
different branshes of the joint family and 
all tbe other defendants are their eons 
or grandsons so that all the interests 
were involved. There seems to top, there¬ 
fore, to be no reason why the oharge 
Bhould not be binding noon the property 
in the hands of all the defendants. Mere* 
over, the dootrine of antesedent debt in 
so far as it enables tbe debtor to sharge the 
family property during his life-time so as 
to bind his sons’ interest is not just.fied 
by the astual text of the Mitakshara. It 
ie a modern development of the pious obliga¬ 
tion of the sons to pry their father's debt®, 
an obligation whish assoiding to the 
text of tbe commentators only arises after 
tbe father’s death but whish has in 
oomparatively resent times formed tbe basis 
of an exseption to the general rule that 
the manager of a Mitakshara family sannot 
validly alienate the family property for 
purposes unconnected with the needs of the 
family or tbe benefit of the estate. The 
dostrine is too well-established at tbe present 
day to admit of its being questioned by a 
referense to the texts of the sommentators. 
Admitting that it applies only as against 
the eons and grandsons of the debtor and 
sonld not apply *0 as to permit of a valid 
sharge od tbe family property where the 
iatecoefcs 0 1 sollaterals are involved, never- 


tbeless, where all the adult members of ths 
family are themselves the debtors and the 
only other persons interested are their mioor 
sons or grandsons. I san ess no reason 
why the dostrine should not be applied. 
Although, so far as I am aware, the objeotion 
now raised has not hitherto been the eubjest 
of express desieioo there are many instanses 
in reoorted eases where tbe dostrine of 
anteoedent debt has been applisd in sirium- 
etansss similar to the present, [dee Bhagbut 
Pershid 'inghv. Gina Koer (7), KbalUul 
Rahman v. Qobinl Fenhad (fc)j. lo my 
opinion the app-llaots’ contention on this 
pirt of the ease fails It follow*, therefore, 
eubjest to the question of interest that in 
so far as the slaim for He. '^,13,8 >8 retained 
in dissbarge of the previous bind is son- 
serned, tbe mortgage sreates a valid sharge 
upon the estatp, and it is noneaemry to 
consider how far this sum san be jnstified by 
fami'y neseseity. 

With regard ti the bahnoo of Re 1,36142 
repreientiog the sash sio-uderaiou for the 
bond in suit the learned Subirdioate Judge 
sonsidered that the bu'k cf this amounting 
to Rs, 1,23,178-4-0 was jnstified by lsgsl 
neseseity or antesedent debt and insladed 
it together with the amount due under the 
previous bond in the mortgage detree, giviog 
a personal degree for tbe baUme of 
Rs. 12,^63-11 3 with interest, sonpideriug 
that the plaintiffs had failed to establish legal 
nes--8eity for the latter sum whiah had been 
taken for the personal purposes of thf 
borrowers. Tbe deduition of this sum from 
the mortgage dearee was not sballenged by 
the respondents and there is no arose- 
appeal. Tbe appellant?, however, sootend 
that the greater part of the sish sonsideration 
iniluded in the mortgage desree cannot be 
justified either cn the groand of family 

neseseity or anteaedent debt. . 

Evidenae has been given in great detail 
relating to a large number of items of 
debt whiah were discharged out of IM 
sash advaose. Seventeen items including 
the principal and interest due on tbs 
previous bind are set out in Sshidala No. 
1 of the bond in enit and amount together 


(7) 16 0.717: 1*1. A. 99; * 186: « 

Ind Jur ?S7 Ind Deo. '* s.) I-62 
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to R, 3 10,763 9-5. To most of these items interest at the date of the bond is added 

however, mast be added interest up to the 
date when they were paid off oat of the 
loasideratioo money obtained for that par- 
p0 ,8. Other debts not shown in.the 
dale wera proved annantmg to Ka lu.o/ s 
vhiib were paid off ont of the amount 
advanced, In addition the east of the 
stamp for the bond, the writer’* remuneration 
aud the registration fee were paid and 
proved. The total enm thus assmotsd for 
iniladiog the enm due under the orevnns 
bood and after addin? interest on the^" ahe - 
doled debts amounted to Rs 3,3 7 ,036 4 9 
for whioh the Snbordinate Judge gava a 
mortgage-deeree with interest at the bond 
raid leaving a balanae of ft*. 12,953-11 3 
taken for personal pnrpoees of the borrowers 
and not aieonnted for. The varions items 
shewing the paymente of the debts out of 
the aonsideratioD money for the hood have 
been set out in tabular form and printed 
by the respondents in the schedules marked 
Gand H whioh have proved very meful for 
jmrpOBee of reference daring the hearing cf 
(ha appeal. It will be useful here to set 
oat an analysis of the different items shew¬ 
ing how the total is arrived at 


(3) 


(1) Amount dae under the pre¬ 

vious bond 

(2) Antecedent debts iosurrad 

by tbe heads of the 4 
bransbes of the family 
Aqteiedent debts insarred 
by one or more bat not 
by all the beads of the 
different branohesof th9 
family 

(4) Stamp fee on bond . 

(5) Writer's remuneration ... 

(6) Registration fee ••• 

i7) Taken for parsonal pur- 

poses and not assounted 
for 


Rs. 

2,13.£53 


50.573 


• • 1 


Total 


62,736 

1,750 

1,750 

370 


12,933 

8,50,000 


■With regard to the sesond item repre¬ 
senting tbe antecedent debts insarred by 
the four branshes of the family, I have 
already held that tbe dostriue of anleeedensy 
applies, This sum insludes the items nnm- 
Med V, 9,10. 11,13,14 and W set out in the 
Schedule No. 1 of tbe bond whieh when the 


amount to Ri. 45.573 and a farther debt 
of Ri. 1,003 under a roVar (Exhibit 4 K.) 
whish wm Droved but not insladed in that 
eahedale. With regard to tbs l"th item 
iD the schedule amounting with interest 
to Rs. 21.570 6 0 the appellants took a 
further point. This sum was due to 
A-and Ram Marwari under a rolttr 
(ErhiSlt 4 J) dated the 2,th Anghan 1304F. 
(lOch Diie nher 18 6 4. 0 1. It wasa eon- 
eelidatiooof 14 earlier ro'<an of various deb s 
between September 1633 and September 
I $95 some of whish were stated in the rokir 
to ba for eash for meeting neseseary expenses, 
othere for the prise of sloth and one small 
sum of Rs. <659 0 for the prise of gold 
apparently for ornaments. Toe original 
ro'tan were for enms borrowed by one or 
other of the beads of the family but 
never by all four and it was only on the I0:h 
Daoember lr96 that they all aoknow- 
leged their joint liability for these soma. 
There san bs no donbt that at that time 
the negations for the loan frem the 
respondents were going on, if not astually 
simple’.ed and the etamp for the bond had 
in faot been purchased. It woald be 
diffisalt in my opinion to find that the 
traosaation of the 10th DaSember was 
dissosiated in fast from the mortgage trans- 
astion. These dsbts were oobsolidated 
under the general transastion qreating a 
joint liability so nsar the date cf the 
mortgage that it san hardly be said to 
be dissosiated in point of time. I think 
that the only reliable ioferenee to draw ie 
that the respondents when they undertook 
a joint liability had in mind the neseBsity 
of sreating snsh a liability in order to 
obviate any question in foture as to their 
right to bbarge the family estate with 
this enm. It was Surjya Nirain the 
mortgagee himself who discharged this 
debt and he must have been aware of 
the sirsumetanses under whish the rokar 
of the 10th Dssembar eame into existence 
or at least had suffisient information to 
put him upon enquiry as it refers to tbe 
previous rokiri. I am of opinion that 
the transastion of the 10th Daaamber in 
itself affords no justiflsation for a aharge 
upon the family proper'y on the ground 
of antecedent deb>. Thir, hpirever, does 
not eonslude the ease. It is nesessaiy te 
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consider how far the original loans eon* 
eolidated in the rokar of the 10:h De¬ 
cember tan be justified on the ground of 
legal reoessity. There is evidenee to 
shew that the mortgagee made exhaustive 
enquiries npon the evidence supplied him 
by the mortgagors ai to the existence of 
this and other debts stated to be doe, and 
on referring to the different rokar* con- 
eolidated under the transaction of the 
10th Deoember it appears that the sums 
borrowed are in almost every case stated 
to be for meeting necessary expenses or 
for argent necessity. In one case the sum 
of Rs. 500 was advanced to Gajadber 
Singh, the defendant No. 3, without any 
statement as to the purpose for which it 
was borrowed (Exhibit 4 8. B ) In another 
case Rs. 15 was borrowed by Maba Prasad 
without stating the reason (Exhibit 4 M. M ) 
and in a third case R*. 200 was taken 
in cash by Maha Prasad without stating 
the reason (Exhibit 4 0. 0 ). The bond 
in suit recces that the advanse was 
required to enable the mortgagors to re¬ 
pay the due9 of creditors and to meet the 
necessary expenses cf the family and no 
evidence has been called on behalf of the 
appellant* to prove that the debts were 
not incurred to meet the family necessities, 
Whilst it ie true that the onus of prov- 
ing such necei6ily lay upon the respondents, 
one must not lose sight of the fact that 
they bad the assurance of the borrowers 
that the debts incurred were for family 
necessity and they made exhaustive enquiries 
as to the existence of these debts which 
undoubtedly amounted to a very large sum, 
and even if a few email items cut of 
the total might appear to be doubtful, I 
do not think we should scrutinies with 
meticulous care aftcr a lapse of twenty 
years each small item about which the 
existence of family necessity is doubtful 
eo as to give to the appellants the bene¬ 
fit cf the doubt when the enquiries made 
by the respondents must have shewn that 
the vast bulk of this particular debt 
appeared to have bfen incurred for family 
nectsaity and was subsequently acknowledg¬ 
ed as a joint debt by the four res- 
pcneible heads of the different branches 
of the family. 1 shall refer to this ques¬ 
tion further when eoniidering the next 
item. 


As to the sum of Rs. 62,733 tb* 
antecedent debts incurred by one or other 
of the different members of the family, 
this is comprised of over 20 different items 
including nine of the items set out in 
the schedule to the bend, namely, those 
numbered 3 to 8, 12, 16, and 16. The 
scheduled items together with interest up 
to the date of payment account for over 
Rs. 52,100. There can be no doubt that 
these debts, a9 well as the balance making 
up the sum of Rs. 62,736 existed and were 
carrying interest at a much larger rate 
than that stipulated in the bond. They 
were incurred sometime in the name of 
one of the adnlt members of the family, 
frequently in the name of three but never 
apparently of all four. The rokan in each 
case have been produced and they refer to 
transactions between the years 1891 and 1896. 
From these and from the evidence given on be- 
half of the respondents it appears that f«r 
the greater portion of the debts were in- 
surred in connection with the manitge 
ceremonies of different members of the 
family and for Dwiragaman and Upan- 
yan ceremonies. In other cases they 
were for household expanses and for pur¬ 
poses of cultivation. The household ex¬ 
penses were the ordinary tradesman’s bills 
for sugar, spices and similar articles in¬ 
cluding a few household utensils and some 
cloth. The marriage and other ceremonies 
account for roughly Rs. 40,000, the house¬ 
hold expenses amount to between thirteen 
and fourteen thousand rupees. Thera are 
also certain items for cash borrowed for 
purposes which are not clearly explained. 
The latter in particular have been chal¬ 
lenged as not being juatified by legal 
neceeiity. They some to R 9 . 9,335. In 
so far as the debts incurred for the mar¬ 
riage and other ceremonies and the house¬ 
hold expenses are concerned, 1 think those 
may fairly be taken to come under tie 
heading of necessary expenses ofthe family. 

It may be asked why in the space of 
two years it was necessary to incur debts 
for such purposes amounting to rather 
more than a year’s income, but it must 
be remembered that since 1883 when the 
first mortgage-bond wac executed in order 
to raise money fir litigation in amnastion 
with the origiial acqiivisiin of tb , e f, i 
this family bad always beea in debt aa* 
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vos paying large earns periodically for 
interest on the loans, Between 1894 and 
1£95 about Rj. 35,000 were paid as in¬ 
terest on the previous bond and the re 
Bonriee of this large family were conse¬ 
quently restricted. The marriage of the 
younger members had to be provided for 
and the custom of conducting such cere¬ 
monies with rome ostentation is a well 
recognised feature of the social conditions 
existing iu this country. According to 
western ideas it may seem improvident 
but western s'.andards of economy afford no 
criterion for determining the necessary 
requirements of an Indian family in the 
position of the appellants. Their prestige as 
Zemindars of some position demands, acd 
their friends expect, an amount of display 
in such ceremonies wbiob might appear 
lavish and unnecessary for people of similar 
means in western countries. I do not 
think that having regard to the drain 
then existing upon the income of the 
family which was according to the evidence 
in round figures about Rs. 40,000 a year, 
it can be caid that these expenses onght 
to have been met out of the income or 
that they were in themselves excessive 
acd they are expenaes which do not arise 
ovary year but only npon occasions when 
the younger members of tbe family are of 
©vriageable age, 

■Jith regard to the items for which 
•ash was borrowed for purposes not dearly 
shown by tbe evidence, these appear from 
•eriain roUu which have been prodneed 

k a# 0xh * bilB in ^6 Casa.. The 
exhibits in question are thoce marked 4o, 

n4J,4r, and 4xx, They were paid off 
in Deeemler 1896 at the time when the 

°*|. eie,n *®^ a °d the money advanced, 
end tbe amount is stated to be Rs. 9,335. 
11 eppeaia from the rohan that there 
were sums borrowed in two cases by Ram 
Ubaran Singh and others in two cases by 
"»n Prasad Singh and in one case by 
. M “ 0haran Smgh alone. The lenders are 
. 8 ? me fla8 « a dead and tbe only evidence 
nave about them is that the sums 

futln•7 or *° we< l. by Ibe membera of (he 
«rV °‘ e names appear on the rohan 
ini l bad bsen in tha babit of effect- 
He ii ° ,n! * oc ,amily Pnrpoies, 

* ® ort * a t® been granted for an 
off those debts alone, it might 


have been difficult npoD this evidence to find 
that they were in fact iuttiGed by family 
necessity, bnt it most be remembered that 
these snms were borrowed about twenty 
years before tbe suit was iostituled. The 
original mortgagee is dead as well as 
others who might have bsen able to throw 

some light upon the exact purpose fer 

which the loans were taken. Moreover, 

tbe defendants themselves who admit that 
they have accounts which might threw 
some light upou the transactions have not 
produced these aocounta and have given 
no evidence in support of the contention 
that there was no legal necessity for the 
loans. This was a matter within ftbeir own 

epeiial knowledge and the representation 

made at tbe time of the loan was that 
the debts were insnrred for nesessities of 
the family and the evidence shows that 
bona fide enquiries were made at the time 
by the leoder as to tbe nature and exis¬ 
tence of these debts. But the sirsumstanses 
under whish tbe family found itself at 
that timj must also not be lost sight of. 
Its history has bsen dealt with by the 
learned Subordinate Judge and need not 
be repeated here. It is tbe story of a 
collateral branth of a family living in 
comparative obscurity and poverty suddenly 
finding themselves within measurable dial, 
anae of comparative wealth through the 
death of the maternal great-grand-father 
without male issue. Opposition to their 
claim is made by the alleged adopted son 
of the maternal ancestor’s second wife 
resulting in litigation and an eventual 
compromise by whicn tbe family secured 
a substantial share of the estate. This is 
followed by fnrther litigation to defend 
the property so acqnired against the olaima 
of other relatives of the original holder 
and still farther litigation to get rid of 
ensumbrausers. To find money for the 
purposes of litigation in the first instance 
borrowing ia resorted to and the family 
income is large y diverted towards paying 
interest on the loans which are renewed 
from time to time and fnrther snms are 
borrowed for the pnrposes of maintaining 

the * a “ 1,y « J he began in 1883 and 
ended m 1896 when fte bond now in anil 
was executed At that time in addition 
to the indebtedness under the prevfoni 
boode hmountiog to oyer two j^ 8 
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rap888 debts had been matured the natare 
of which I have already referred to of well 
over a lakh. The great majority of these 
were debts manifestly falling either within 
the eategory of antecedent debts or debta 
ioaarred for family nesessities and recourse 
is again had to the money-lender, who, 
the evidenoe shows, satished himself a9 to 
the existence of the debts and their 
nature after an exhaustive enquiry. He 
was also assured that the creditors were 
pressing for payment and that the debts 
were those of the family and for legal 
nesessities. 1 am satisfied that bona file 
enquiries were made by the lender and 
that the enq.iries show that in the vast 
majority of sases the deb s were sush as 
to lay the foundation (ir » valid sharge 
upon the family property. If twenty years 
later it should appear that io a few in- 
stanoss there is no conclusive proof that the 
debts were aetually incurred for family 
n 9 ceseity or with the astive participation 
of all the adult members of tha family, 
still if the oircumBtances show that the 
needs of the family were suih that it is 
probable that the money even in these 
cases was required for family necessities, 
I do not thiDk we should require absolute 
proof in every ease but may presume that 
the lender satisBed himself at the time that 
the debts were of suah a nature as had 
been represented to him and as appears 
from the recitals in tbs bond. In these 
airaumstanoes I think the silence of the 
defendants as to the nature of these debts 
is not without significance, and may be 
taken into account as affording some pre¬ 
sumption in favour of the plaintiffs. In 
the circumstances I am not prepared to 
differ from the Subordinate Judge upon 
this part of the case. I may add that in 
the previous Buit which proved infruotuous 
no such defence was set up although it 
would have been easier at that date to 
have determined by evidence the exact 
purpose for which these doubtful sums 

were borrowed. 

With regard to the stamp-fee on toe 
bond and the registration fee, these items 
are not challenged. The writer’s remune¬ 
ration amounting to Rs. 1,750 whioh was 
the same as the Btamp duty has been 
challenged as exorbitant and unnecessary, 
At first sight this would certainly appear 


to bs so but the uncontradicted evidence 
shows that it is customary in such cises 
to pay the writer a fee of not less than 
the stamp duty oo the bond, and I see 
no reason for differing from the decision 
arrived at by the learned Subordinate 
Judge upon this question. 

The sixth and last point raised by the 
appellants relates to that part of the 
decree whereby the learned Judge allowed 
interest on the amount of the personal 
decree and costs in respect thereof at 
the rate of 6 per cent, per annum until 
real'zitioo. 

It is not very clear why the learned 
Judge awarded interest only upon the 
amount of the personal decree and not on 
the amount of the mortgage-decree bat 
there is no cross-appeal oo this question. 
I think there is mush to be said for the 
argument that the Sontbal Pargaaas Re¬ 
gulation applies only to the interest to be 
decreed under the bond and does not lim>t 
the powers of a Court under section 34 
of the Civil Procedure Code to award 
interest on the decretal amount until re¬ 
al zitioD. But it has been held in this 
Court in Keshoboti Kumari v. 'otya 
Niran an Ohakrabertv (9), that interest 
under the Code should not be awarded upon 
the decretal amount in so far as it includes 
interest on the principal debt or loan bat 
only upon the amount of the principal debt 
itself as to do so would oontravioe the 
provisions of the Regulation relating to 
compound interest The principle underlying 
this decision applies equally where the 
amount decreed as interest already eqials 
the sum advanced. Althougi I have some 
doubt as to the propriety of the decision 
mentioned, i am not prepared to differ 
from the conclusion there arrived at and 
I think we should follow that decision, 

The result of my judgment is that the 
appeal is allowed in part and that the 
decree of the lower Court must be modi¬ 
fied in accordance with the above findings. 

There will be the usual mortgage deoree 
for the amount of the principal Bum 
advanced as shewn below together with a 
like amount as interest thereon after giving 
credit for the sums already paid in reiped 

(9) 47 Ind, Cai. 1705 (1918) *»*• 3° 6 ' 
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of principal and interest. The total sums 
adv‘»o*e , » were Rs 2,85,901-1-9 of wh:oh 
Rs. 12,000 were re paid on the 13 H Janoary 
18 4, leavmg a balanee of it*. 2.73,*03-1-9. 
From this mast be dedusted the sum 
of Rs. 12,963 disallowed by tbe Sab 
ordinate Judge as not jnstiGed by legal 
necessity for wfcieh there will be a personal 
deoree with interest to a like amount after 
dednoting tbe proportion of interest already 
paid as shewn below. The total interest 
paid was Rs. 1,56,352-7.1 bat R 9 . 400 
of this matt be allosated to the R*. 12,000 
paid off on the 13th Janaary 1881 
leaving a balanee of Rs, 1,35,^5 2 7-1 A 
diffiiolty arises as- to how mash of this 
should be dedusted from the interest pay¬ 
able noder the mortgage-desree and tbe 
interest payable under tbe personal desree 
• As the amount of the personal detree ie 
dedusted from the cash adyanse made at 
the date of tbe last bond on tbe 21et 
December 1696 it would appear that the 
interest paid before that date under tbe 
previous bonre should be allosated to t e 
previous advansee wbish are insluded in 
tbe mortgage-ieeree. After dedusting tbe 
R*. 400 already mentioned tbis sura 
amounts to Bs, 89,701 3 6 the balanee paid 
-Bines that date amounting to.Rs. 55,248-3 7 
should be dedusted rateably from tbe 
amount of interest payable under the mort- 
gage-decree and the personal desree, that 
is lo say, in tbe proportion whish 
Rs v,60,940 bears to Rs. 12,96 <. 

I see no reason for departing from tbe 
ordinary rale as to sosts. I tbkk the 
appellants who have reduced tbe amount 
awarded against them from something like 
15 lakhs to something like 5 lakhs are 
•entitled to their proportionate sosts of this 
appeal. 

Buoksill, J.—This was an appeal from a 
decision of-the Subordinate Jadge of the 
First Court of Bhagal^r given on tbe 17th 
Jane 1918. The geoatfi eireamaiaoies which 
gave rise to tbe -present litigation are of a 
( very simple kind. They present many 
features which are familiar in the Courts 
of this and other Proving and they raise 
auesuoiu whish perhaps unfortunately, in 
lQe|ftstmg stale 0 f the law relatiog to 
Ibtfffoositiou of the joint Hiodu family, 
os.ftpy aud mast continue to o.supy, unless 
•tod until this branch of Hindu law is further 


explained by judiaial deeisious or elarified 
by litigation, mnih of tbe time of the 
jndieiary. 

In this ei«e are to be found faetors of 
very u«ual type, an actim bronght by the 
plaintiffs on a mortgage-bond purporting to 
be ei8aated in the plaintiff*’ favour by some 
members of a joint family of Hindus eobjeet 
to tbe Mitakchara Law on their own behalf 
and as guardians of minors and entered into 
for the purpone of giving to the plaintiffs 
security for large sums of money lent by the 
plaintiffs to some of the defendants. Again 
ako is to be found the usual defense (which 
always demands, as the law is at present 
•onetitnted laborious investigation) of tbe 
suggestion by sartain members of the joint 
defendant family that tbe debts contracted 
were not debts of nesessity or for the 
family benefit and eaunot be supported by 
any adaptation of tbe modern doctrine of 
antecedent debt, in this particular case 
there are, however, other spesial and some- 
what peoaliar features whieh raise points of 
considerable difficulty and interest. It is 
desirable, therefore, at this stage to give in 
some flight detail a short summary of the 
events whioh gave rise to the present suit. 

There are three plaintiffs in this aetioD, 
the first is the son of one Rai Surya Narayfln 
Sioha Bahador whilst tbe second and third 
are the grandsons of the same gentleman, 
There are a large numbsr of defendants but 
so far as is material here, they may be 
grouped as being the descendants of, or 
deriving their title by purihase from, 'the 
descendants of one Balbhadra Singh. The 
second defendant died shortly before this 

r h ‘ arb8 - Toi " 

Bilbbadra Siogh left tores sons R\m Oharan 

Singb, Gum Charau Singh, and Maha 

Prasad Singh,all ot whom are now deal, tbe 

defendants are anbstantively their descend- 

ants or purchasers therofrom. I| j a at the 

moment unnecessary to refer closely to the 

way in whioh the defendants acquired the 

property which they owned, it i, 9Q ffi liedt 

merely to mention that it has ba*n referred 
to in these proceedings under the name of 
The Bireopa Bitate.' It.was a valuable 
propjr.y aod 13 said to have biougbt in a 
considerable income of hjiwasn 

8, 40.0*) .ud 8, SO.OOJ p„ 1 

defendant family, howeyer, never, aUhoa^h 
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do pretise allegations of 6xtravaganae are 
now persisted in against any of its m6mberp, 
seemB to have been able to live witboot 
inonrring debt, and for many years, extend¬ 
ing ba«k as far bs It S3, there was a long 
•onr?e of dealing between the plaintiffs’ pre- 
deaeeeor, Rii Snrya Narain Sinha Bahadur, 
and the defendant family. These transao- 
tions eonsisted substantially of a seqoeDoe of 
loans to the defendant family by the plaintiff’s 
prede.essor and their nature is somewhat 
unnsally folly re.orded in a series cf mort- 
gage bonds, most of wbioh show tbe «om- 
mon plate features of the adding of ae.rued 
interest to the amount sesured by the pre- 
vions bonds ooupled with ibe addition of a 
further enm of money advanaed to the 
family. The bond whiah is now beiDg sued 
upon is dated the 21st Deaember 1896i and 
was in favour of Rai Sorya Narain Sinha 
Bahadur for tbe 6um of Rs. 3,5.1,000 at < 2 
'per oenf, aompouDd interest with yearly 
rests. It waa entered into by R'm Cbaran 
Singh and Maha Prasad SiDgb, two sons of 
tbe sommon anaestor Balbbadra Singh, by 
Hari Prasad SiDgb and Biewa Nath b ngh 
two sods of tbe remaining, and at that time, 

1 deaeased son of Balbbadra Singh, whose 
name as mentioned above, was Guru Cbaran 
SiDgb, by Gijadbar SiDgh and Rup Narain 
' SiDgb, eons of Ram Oharan Singh by 
Sasi Bhnean Singb, son of Maha Prae ad 
Singh; by three minors through their father 
Hari Prasad Singh and by one tnnor 
through his father. Biewa Nath Singh. 
It may perhaps be hardly neoamry to 
point out that sinse the date of this bond 
numerous other births bays taken place in 
■ the family whi.h feature amounts partially 
for the icareased number of defendants 0 
whom however Nos. 19 to 42 are pur.ha.eM 

or transferee- 1 . Defendant No. 18 waB ODfl0 
a member of the joint family but was adopt- 
ed ont of it. It may perhaps be jonvenmnt 
here, in view of the fast that they will 
have to be referred to at a later etege, 
give a list of the bonds representing the 
foans whi.h .onstituted the trao.a. ions 
between tbe parties. The first bond Ex- 

S - ‘ b ; 8 °*5S» S 

the amount advansed was as. < 0 , 

tbe rate overeat was » P«^j| b3nd 

Sb) was dated the 20th Saptec 
£ W88, and was au entirely di.wnn.ited 


transantior, the money was borrowed to 
meet Government and settlement expenees 
and the validity of this transaction is not 
•halleDged. It was for Rs, 12,000, at 11 
per sent, sompeund interest with yearly 
rests. The third bond (Exhibit 3F) .on- 
solidated these two previous bans together 
with a ser.ain amount of a.srued interest. 
It was dated the 12tb Msy 1690, and was 
for Rs. 95.600 at 10 per oent. compound 
interest with yearly rests. The 4th bond 
(Exhibit 3E) was dated the 29th Sep- 
tember 1891, and was for Rs. 1,67,000, of 
which Rs. 64,761*1-9 sonstituted a fresh 
advante, tbe remainder representing a 
renewal of the old loan with su.h interest 
as had aesrued. it bore .ompound interest 
at 9 per sent, with yearly rests. The 5th 
bond (Exhibit I) whi.h is tbe one upon 
whi.h astion was brought in this oise, wa p , 
as already mentioned, dated the 21st Da.em- 
her 1896 for a sum of Rs. 3,50,000 of 

whi.h Ri. 1,36,142 represents a fresh loan, 
the remainder being, as in the previous ease, 
a renewal of the previous bond. By it the 
mortgagees bypotheaated a large quantity of 
property in the Sontbal Parganas and a 
small quantity in tbe District of Bhsgal* 
pur, it bore sompound inierest at 7j per 
sent. It may be mentioned that quite son* 
siderahle suras were at different periods paid 
off by the defendant family by way of 
interest. 

It will be aton.e observed that it cannot 

be.ooteDded that tbe rales of interest ebarged 
were in any way of an extravagan des.r.p- 
tioD; but it must be mentioned Inal at tbe 
date of the suit, the «laim had rea.hed the 
large figure of Rs. 11.81.81jsnd the'amo.nl 
had swollsn sonsiderably by the date the 
suit was heard. Indeed it may also be 
noted'here that the Subordinate Judge 
de.ided substantially entirely in favour of 

the plaintiffs awarding them » 8a ® 01 
R.. 15 27,997 as against the family defen¬ 
dants together with a personal deeree» of 
b0 me Rs. 44,154-7-6 together with .oats. 
It is from this desree that this appeal 
has' 8 now been proseauted. The records 
printed for the purpose of this appeal 
are bo massive- that it will probably 
be advantageous at onse to . 
to set oak with precision tbe PO‘^ ^ hl * 
h»va boon yory ably arguod on tho « 
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the appellants, i.e , the defendants. They 
may be summarised thus:— 

(1) A. qaestion relating to jurisdiction. 
This arises in the following way. The 
Biraope estate is situate! in the locality 
known as the Sonthal Parganas, an area 
removed, broadly speaking, from the opera¬ 
tion of ordinary law in many respects and 
governed largely by speiial Regulations 
(whiih have bean varied from time to time) 
known ai "the R?gnlatione for the Paase 
and good Government of the Territory known 
as the Sonthal Pargans." So far as this ques¬ 
tion of jurisdiction is material here Regula¬ 
tion No. V contemplated that no suit 
oonnsoted with land should be heard in 
any Oivil Court other than, the spsc'al 
Courts provided under the Regulation so long 
as the plate had not emerged from what is 
here known as the process of ‘'Settlement”, 
that is to say, until the completion of the 
territorial and revenaal snrvey. It is argued 
here that it is not eertain that the area 
within whioh the Baraope estate wae situated 
was actually slear from this embargo, and 
ii- may conveniently be pointed out here 
alio that in an earlier action brought by 
the plaintiff] in 1904 upon the same bond 
as that now sued npoD, the defendant wae 
successful on this self same ground. 

(<), A question arising as to the amount 
of interest which can. be claimed by the 
plaintiffs. Here again this point arises .out 
of the eproial arrangements made appli¬ 
cable to the Sonthal Parganae under the 
Regulations mentioned above. By Regula¬ 
tion VI, wbieh purports to be directed 
againct usury, there are certain very import¬ 
ant limitations laid down prohibiting in 1 
various waya tbe amount of interest which 
•an be claimed within the area in question, 
I.k is;argued here that these Regulations are 
applicable ~in this‘case,- and indeed; this point 
was, together with the qaeetion of jurisdiction, 
a subject o! considerable discussion in the 
previous action to whioh reference has 
already- been made' when it oams before 
the Judicial Committee of the Privy Council, ' 
• /3) A question arising as to whether thie 
edit ie not, unde* certain peculiar circum-: 
eUncesi -barred by the operation of the 
pjpvisiopa of the Limitation Aot. The point' 
arises in this way. Tffe p'reiqnt) enjt was- 
commenced on thq $Jh; ffqbriuey; 1915, at * 
that time it is admitted that* these,-was-a •’ 
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child in existence, who is said to have 
been born io about 1910, whose name was 
Sripati Singh. He was tbe son of Sasi 
Bhutan Singh and a grandson of Maha 
Prasad Singh, he was not joined as a party 
io the proceeding until the 30th May 1916. 
The plaintiffs state that as soon as they 
discovered tbe existence of this child, they 
took tbe step of having him joined in proper 
manner, and iu fast be wac, at the date 
given above, put on the reoord under the 
order of the Court as defendant No, 16 (a). 
Tbo date upon which payment of the bond 
was strictly due was the 14\h March 1903 
and it is argued that as more than 12 years 
bad elapsed from that date before tbe child 
was joined, the suit would bs barred by the 
provisions of the Limitation Act on the 
ground that it was obligatory.that he, haviog 
an interest in the right of redemption of the 
mortgage, was a necessary party to the suit. 

U) A question as to the non existence of 
legal necesKty or family bene6t for a large 
portion of the loan in question. This contention 
involved before tbe Subordinate Judge a very 
oireful consideration of the elements of 
whioh -the loan was iu fast composed, and it 
has also bseu the subject of labpurious enquiry 
and research before this Court. Iu cases, 
such as these, where, in order to find tbe 
actual origin of portions, very often small 
and very often. numerous of what ia a large 
aggregate sum of money, one has to. try to 
trass it back for a great many years, it is 
frcqueniy almost impossible to deal with each 
individual item iu any. very satisfactory 
manner, and indeed, it is probably doubtfal 
if it is right or neiesesy so - to do.. The: 
Subordinate Judge took tbe.broad view that 
iu the main old loans contrasted for the 
purpose of paying off earlier . debts of a com¬ 
posite character should be regarded as 
carrying their own harden af proof that they 
fell, roughly speaking, within the confines of 
what may properly' he regarded as legal 
necessity or family benefit, 

(t). A. question arising, as to how far the 
provisions of this bond are eapable of being- 
enforced against the defendant family under 
the doctrine of antecedent debt. It in 
argued here that the doctrine of antecedent < 
debt only applies when the exact relation- 
ship of father and eon ia present, Iljg., 
BQggeBted that a man who is a member .'o! eu 
joint Hindu, family eabjeit to the MitpkeW* 
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Law, cannot in aDy way bind bis nepbew. 
It is freely admitted that some of tbe debts 
wbieh were originally contracted and wnich 
purported to be met by tbeir entry into the 
bond 6ued on or in connection with tbe 
previous bonds, were contracted nominally, 
sometimes by one, sometimes by another and 
sometimes by a combination of tbe heads cf 
the familj; and the contention here put 
forward is that in cases where any particular 
original debt purported to be contracted by, 
for example, one member of the family, such 
a transaction cannot, on the doctrine cf 
antecedent debt, be held to bind tbe nephews 
of the person who contracted such a debt 
but only to bind his sons. 

(6). A question as to the barring cf tbe 
claim for a personal decree by the provisions 
of Order II, rule 2 of our Civil Procedure 
Code. 

Before dealing with these points in detail, 
it is necessary to ascertain what was really 
the position of the defendant family with 
regard to their possession of the property 
in question, for it bes been seriously suggest¬ 
ed that they were not a joint family at all 
so far as this property is concerned. The 
facts, however, with legard to this matter 
are not complicated. 

A certain Raja Ajit Barham was the 
proprietor of the Barcope property, and at 
bis death left two widows, the Ranees 
Dilabati, and Bholanfcat?, who eucceeded to 
the estate. Upon the decease of the Rani 
Dilabati, Rani Bbulanbati came into posses¬ 
sion of tbe whole property and on her 
death the Court of Wards took possession of 
it on behalf cf one Babu Cbander Deyal 
Barham, a son of Mongal Barham, on the 
ground that it was alleged that he had been 
adopted by the Rani Bhulanbati as ion to 
her deceased husband. Now, Ram Charan 
SiDgb, Guru Charan Singh aod Maba Prasad 
Singh, the three sons of Balbhadra Singh 
had as their mother one Mmammat Parbati 
who was a daughter of Raja Ajit Barham, 
and they brought a suit for recovery of the 
estate from the Court of Wards, joining in 
the r r action tbe sons of another daughter of 
Raja Ajit Barham. The suit was compro¬ 
mised, Guru Charan, Rim Charan and Maha 
Prasad Singh obtaining 7 annas 17a gundai 
share of the Barcope Raj whilst Chandra 
Dayal Barham obtained a 4-aDnas share. It 
nould appear that in this litigation theso 


three men iosurrtd legal expenses in order 
to pay whish they had to borrow. [See 
Appovier v. Rama Sulba Aiyan (10), Moha• 
be r Rout?. Jcobha Singh (11)1. 

Subsequent to this sompromiee, these three 
men beaame involved in another pieaa of 
litigation, oce Batan Barham and other 
relatives of tbe d6«eased Raja Ajit Barham 
having nDsueoesefully brought a suit against 
them and others for the p:83ession of the 
Raj and here agaiD farther legal expenses 
were nesessarily iocurred. 1 think that 
there oan be no doubt that tbe property 
having been thus aaqiired through their 
mother it scald not be regarded, when it 
reashed the hands of Balbhadra Singh’s 
three son?, as their joint anseetral family 
property; [ Venk'tyyamma 0nu v, Venkata- 
ramanayyamma Bahadur Oaru (12), Atar 
Singh v. Thakar Singh (13), Bithicanath 
PratadSahuv, Gojadhar Praiad Sahu (14)], 
bull think that from an examination of what 
lhe;e men themrelves stated in various 
bonds into whish they entered that, as the 
Subordinate Judge has found, they undoubt¬ 
edly eleitsd to treat the estate, whiab they 
had thus asquired, as joint family property. 
In the 6ret bond of 1883 whish was entered 
into with the plaintiffs’ predesessor by Ram 
Charan SiDgh for himself and as karta of 
the joint family for his minor sons Gajadhar 
Singh and Rap Narain Siogh and for bis 
nephew, the eon of Guru Charan Singh, and 
by Hari Prasad SiDgh for himself and as 
gaardian of his brother, BUwanath Singh 
and on behalf of his own mioor son Lakhi 
Praead Smgh, and by Maba Prasad Singh 
for himself and as guardian of his sod, Sasi 
Bhusan Singh, the fasts as to the way in 
wbish they had asquired the property are very 
fully sat out, and it is there stated that the 
properties and family of the deseased lady 
Mutammat Parbati are joint, In elausa 3 of 


(10) 11 M. I. A. 75; 2 Sar. P. C J. 219; 8 tV. R. P. 
C. 1; 1 Suth. P. C. J. 657; 20 E R. '0. 

(11) 10 W. R. 221; 8 B. L. R. 3?. 

(I?) ?5 M. 678; 4 Bon. L. R «*7; 7 C. tV. N. 1; 12 
M. L. J. 293; 23 I. A. 156 (P. C.). 

(13) 6 1nd. Cas 721; 35 C. 1035; 10 Bon L. R. 

790; 129 P. tV. R. 190 •; 35 1. A. 2J6; 8 C. L. J- 359; 
12 C. W. N. 1049; 18 M. L. J. 379; 4 M. L. T. 207; 42 
P. R. 1910 -P.O.). . m 

(14) 43 Iud Cae. 370; 3 P. L. J. 163; 3 P. L. tV, 

266; (1017) Pat, 356. 
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that bond it is stated that althongh t ia 
properties they aoqaired were not ihe 
properties of their father and that although 
in eonssqaenee the sons daring the lifetime 
of Ram Oharan Singh and Maha Prasad 
Singh bad no interest thereir, yet all the 
debts were in fast oontrasted for val d and 
legal necessities, In the sesood bend, 
entered into in 1 ?88 we 6nd it is cceontod 
by Ram Oharan Singh in his owu right and 
as karta of the joint family on behalf of his 
minor son and on behalf of his nephew 
Biswanath Siogb, by Hari Prasad SiDgh 
for himself and as guardian of his brother, 
Biswa Nath Singh and also on behalf of his 
owd son and by Maha Prasad Singh both 
for himself and as guardian of his minor 
■od, and they mortgaged their whole share 
in their estate deolaring tbomeelves to be 
jointly and severally liable for the entire 
debt. In the third bond of 1890 exeoutsd 
by Ram Oharan SiDgh for himself and his 
bod Rap Narayan, by Hari Prasad Singh for 
himself and bis eon, by Biswa Nath Singh, 
by Maha Prasad Singh for himself and his 
own sod, and by Gajadhar SiDgh 6on of Ram 
Oharan Singh they again deslarad themselves 
to be jointly and severally liable in mort¬ 
gaging their Zimindari property. In the 
4th bond of 1831 exeouted again by Ram 
Oharan SiDgh for himself and bis minor son 
Rup Narayan Siogh, by Hari Prasad 
Smgh for himself and his two minor eons, by 
Biswa Nath SiDgh, by Maha Prasad 
Singh for himself and hie minor son 
and by Gojadhar Prasad Singh, they 
again mortgaged their Z imiodari property 
and for the debt they deolared themselves 
to be jointly and severally liable; whilst 
in the bond now sued upon entered into by 
Ram Oharan Singh, by Maba Prasad SiDgh, 
by Hari Prasad Singh, by Biswa Nath Singh, 
by Gijadhar Prasad Singh, by Rnp Narayan 
Smgh, by Sasi Bhnsan Singb, Lakbi Prasad 
Singh, Biehen Prasad Singh and Dwarka 
Prasad Singh, nndar the guardianship of their 
father Hari Prasad Singh and by TilokeDath 
Smgh nnder the guardianship of his father 
Biswa Nath SiDgh, there is an express 
aeilaration that all the exesntants are 

members of a junt Hindu family, here they 
agaia mortgaged their properties and 
declared themselves to be jointly and 
severally liable for tbe debt, and in oUase 
V Add tve haye not traniforred the sine ia 


any way bsfore this and that we have 
absolute right thereto’’. I think that it 
mast be taken that for the purpose of this 
snit it is quite olear that the property in 
question mast bs regarded as joint family 
property and pnbjeot to tbe appropriate 
insidents of Hindu Law attaching there¬ 
to 

I now propose to endeavour to deal with 
th9 question of jnrisdiakion. This snit wa9 
instituted in the Oonrt at Bhagalpnr, whioh 
is in this provinoe. The properties whish 
were morlgaged by the plaintiffs’ predesessor 
to the defendants ware very largely situated 
in tbe Sonthal Pargaoae Distriot and only 
a small portion lay within tbe district of 
Bhagalpnr, Under section 5, sub-seition 
(Oof the Sonthal Pergmas R9gulatioD, it 
ie laid down that "from the date on whish 
under seation ‘9’ (to whioh referente will 
b3 made presently) of the Rsgalation, the 
L : eat8oaot-Goverrior dealarss by a Notifioa* 
tion in the Calcutta Oaielts, that a settlement 
shall bs made of the whole or any part of the 
Sonthal Pargaoae until the date on whish 
sash Settlement 19 deolared, by a like 
Notifiaaticn, to have bsen oompleted, no snit 
eball lie io any Civil Oonrt established nnder 
the Bengal, Agra and Assam Civil Coarta 
Aot of 1887, in regard to 

(a) any land or any interest in, or arising 
out of land, or 

(A) tbe rent or pro8ts of any land, or 

"(c) any village headship or other 
offisa oonnasted with any land, 

in the area severed by smh first mentioned 
nntifisalion nor shall any Oivil Oonrt 
prooeed with the hearing of any snob 
Bait whish may be pending bsfore 
it." 

Whilst by anb seition (2) it is ensiled 
that between the dates referred to in sub¬ 
sea lion (1) all suits of the nature thereio 
deaoribed shall be filed before or transferred 
to an 0 fiber appointed by the Lieutenant- 
Governor nnder eeotion 2 of the Sonthal 
Parganas Ait, 18o5, or ssstion 10 of this 
Regulation asoordiog as the Lieutenant- 
Governor may from time to time dirank and 

emh cfiber shall hear and, even though 
daring the hearing the settlement may ba 
debated to have been sompleted, determine 
them. 
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Section H lays down ' the Lieutenant* 
Governor may from time to time, by 
notification in the Calcutta Gazette, deolare 
that a settlement shall be made of the whole 
or any part of the fconthal Parganas for the 
purpose of ascertaining and recording 
the various interests and rights in the 
lands." 

It is unnecessary to sonsider here what 
is the precise meaning of thia section, for 
the matter has already been dealt with by 
the Judicial Committee of the Privy Council, 
as I have already had occasion to mention 
in a ease brought in connection with this 
bond now sued upon by and against 
substantially the same parties in the year 
19C4, being decided, however, in the Privy 
Council in 1914 \_Maha Frasid 8ingh v. 
Ramani Mohan Singh (l)J. It is sufficient to 
eay here that it was held in that case that 
although it appeared that there had been 
a notification declaring that a settlement 
of the Sonthal Parganas was to take plaop, 
yet as no notification had issued that the 
settlement had been completed, the Court at 
Bhagalpur had no jurisdiction to entertain 
the suit. It is, therefore, unnecessary for 
me to enter upon any dose examination as to 
bow it comes about that the Sootbul 
Parganas now falling within the Province 
of Bihar and Orissa, are amenable to the 
special Regulations, which were in existence 
prior to the separation of this province from 
that of Bengal, or as to why suits, 6ven 
of such large amount as the one in question, 
were under the circumstances which existed 
when the case dealt with by the Privy 
Council was instituted, still incapable of 
being tried other than by the Special 
Tribunals instituted under the Regulations, 
and it is common ground that it is sufficient 
here merely to ascertain whether any thing 
has happened since the date of the institution 
of the prior suit which indicates that settle* 
ment of such part of the Sonthal 
Parganas as include Barcope has since been 
completed. If that settlement has not been 
completed, it is obvious that the Court at 
Bhagalpur could not have entertained this 
suit; if, however, it has been satisfactorily 
shown or a suitable inference can be drawn 
that such settlement is now over, the question 
of jurisdiction must obviondy bs decided in 
favour of the plaintiffs. The Subordinate 
Judge has found against the defendants on 


this point. What really happened appears to 
have beso that the Goverment many years 
ag i declared a settlement of apparently the 
whole of the Sonthal Parganas which was 
oommenoed and carried on by a Mr. Wood 
from 18?3 to 1879, there is no definite 
evidence to indicate that this Settlement was 
ever finally completed and no notification of 
completion has besn discovered. It may have 
been that it was too great a task at that time 
and tb»t it was in fact never completed or it 
may have been that a notification of 
a partial oompletion cr of a whole 
completion may have been in existence 
but has not been discovered, at any rate, 
what is oertaio is that, at later date*, the 
Government began to desl pieoe*meal with 
eomparatively small areas of these Parganas 
notifying for settlement various places from 
time to time, the work *a* carried out by differ* 
ent persons at different periods, notably by Mr. 
Craven in lb92, Mr. H. McPderson between 
19t3 and 1 0> and Mr. Allanson between 
1905 and 1903. It will be found that the 
Barcope estate was dealt with in there 
settlements to which I have referred. The 
Subordinate Judge in dealing with this 
question sayr: "The plaintiffs have shown that 
though the settlement made by Mr. Wood, 
was completed, but not published, the Local 
Government brought the portion of Barcope, 
under settlement from time to time (vide the 
copies of the Calcutta Gazette filed in this 
respect on behalf of the plaintiffs) and finally 
published it after ite completion. It is, 
therefore, clear that the L:oal Government 
has superseded the settlement completed by 
Mr. Wood and has cot allowed it to exist in 
the eyes of law. I, therefore, reject the 
defendants' contention as frivolous." 

I think that this is by no means an impro¬ 
per expression of what the real situation is. In 
18:9 a Notification dated the 2yth January 
of that year was issued by the Government of 
Bengal declaring that a settlement should be 
made of the villages comprised in certain 
scheduled estates amongst whioh was Tuppa 
Barcope (Exhibit 26). On the 10th Septem¬ 
ber of the same year, however, this Njtifica* 
lion was amended and a corrected list of 
areas substituted. This incladed Taluk 
Barcope, or Tappa Barcope. Oa the 1st Jaly 
1892 vExhibit 21) we fiad that Mr. Craven, 
tho Settlement Officer, submit* his fioal 
report upon thia Settlement of t jo TalukOj 
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whiab included the Talnk BarcODe (Exhibit 
27) and on the 13th March 1893 (Exhibit 786) 
appears a notification by the Government of 
Bengal declaring that Mr. Oraven’e Settlement 
bad been concluded and eompleted aod in the 
list given ia to be found the Biraope Tapp*. 
It will, however, be Been from Mr. Craven's 
report that the settlement proceedings were 
not of a precisely exhanetive character, and 
they were in part apparently oompleted 
later. On the 14th Oitober 1903 there is a 
Notifieation (Exhibit 28 C) cf the list of 
areas in wbieh settlement has been completed 
which includes three villages in Tnppa Bar* 
cope, Again on the 23th October 1905 
there is another Notification (Exhibit 28-D) 
declaring that there ahonid be a revision of 
the settlement made in the case of certain 
areas which included the Zsmindari of 
Barcope, Toozi No. 481. On the loth 
September 1907 there is a further Notifica¬ 
tion (Exhibit 28-E ) that a settlement thereof 
haa now been completed aod oonsluded. The 
list of places where settlement has been so 
effected includes a large number of places in 
Barcope, whilst on the 12th February 1910 
a further Notification (Exhibit 28 F) of con¬ 
clusion of settlement includes the estate of 
Barcope, Toozi No, 481. | 

Now some endavour has been made by 
Counsel for the appellants to show that if one 
examines the reports of Mr. McPherson and 
'Mr. Allanson and the number of villages which 
are there mentioned, one may find certain 
discrepancies in the number, and that it is, 
therefore, not dear that all the property 
has been duly and completely settled, 
I myself, however, think that this 
endeavour baa been a failure. I con- 
eider that there was on the face of the 
documents, to which I have referred, a very 
dear indication that the settlement of the 
whole of the Barcope estate was in fast 
completed ard although it may be that there 
ie some little difficulty in following through 
and identifying each village (the names of 
which may be differently spelled at different 
times) and although there may be come 
further difficulty in reconciling exactly the 
numbers of villages which are sometimes 
referred to as having lain within the oonfinec 
of the estate, I do not think that there ie any 
satisfactory evidence to show that anything 
was left out of the eettlement. Under these 
•iroomstancea it would appear that since the 


institution of the last suit the settlement hai 
been concluded, aod that consequently the 
difficulty which stood io the plaintiffs’ way 
in the previous case as to the Court at 
Bhagalpur not having jurisdiction to deal 
with the matter, no longer, now appliec. 
The following oases are of interest in connec- 
tion with this point: 

Dungaram Mat Wirt/ v. Rojkithore Deo 

(15) , tahdeo Earain Deo v. Kuswn Kumari 

(16) . ■ 

I now pas9 to the second and important 
question of interest. 

Section 6 of Regulation III of 1872 of 
the Sonthal Perganas lays down the following 
order:— 

“All Courts having jurisdiction in the 
Smthal Perganas shall observe the following 
rules relating to nsuary, namely :— 

(а) . Interest on any debt or liability for 
a period exceeding one year shall not be 
decreed at a higher rate than two per cent, 
per mensem notwithstanding any agreement 
to the contrary, and no compound interest 
arising from any intermediate adjustment of 
account shall be decreed ; 

(б) the total interest decreed on any loan 
or debt shall never exceed one-fourth of the 
principal earn if the period b9 not more then 
one year, and shall not in any other case 
exceed the principil of the original debt or 
loan.” 

We get an explanation and illustration 
which are both such salient features of 
Indian codified legislation and which, as is 
sometimes the oase, although intended-to 
be of an explanatory character are eo worded 
ac to give rise to no little confusion. The 
Explanation and Illustration which were added 
iD 1893 read thus: 

''Explanation. —The expression interme¬ 
diate adjustment of account in clause (a) of 
this section means any adjustment of account 
which is not 6nal, and includes the renewal 
of an existing claim by bond, decree or 
otherwise when without the passing of fresh 
consideration, the original claim ia increassd 
by such renewal." 

"[ Hut‘.ration .— A bond ie given for Rs. 75, 
of which Rs. 25 are interest. Unless the 
obligee can prove to the satisfaction of the 


( 15 ) 18 C. 183; 9 Ind. Deo. (n. s.) 89, 
118) 40 Ind. Cos. 979, 5 P, L. J. 181, 
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Court that he gave such consideration for the 
bond as rendered the transaction fair and 
equitable, cf the Rs. 75, Rs. 50 only will bear 
interest, and the limit of the claim on the 
bond will be Rs. 100." 

Tbs seation is directed, according also to 
the side note, against usurious prastiaes, and 
cf aourse, the objeot of all this peculiar 
legislation of very paternal oharaster wbieh 
is operative in the Distriat of the Sontbal 
Perganas was and is to protect the inhabit¬ 
ants there, who were of a simple type and 
baakward sulturp, against what might appear 
to be the imposition of unscrupulous and 
adroit persons who might take advantage 
of processes available to them under the 
ordinary law. In Aot No, XXXVII of 1855 
we see in the rrearable that it is stated 
that the ordinary law in forae in the Presi- 
denay of Bengal is not regarded as being 
adaptable to the unaivilised raoe of people 
sailed Sontbals and in the Regulation, to 
vrhiah referenee has already been made, one 
finds numerous instances in which it is 
endeavoured to safeguard the interests of 
these people of early oulture. It is no doubt 
rather hard to reaonaile the undertaking of 
great transaations in aonneotion with these 
ideas of the proteation of a primitive raoe but 
whilst, in the ordinary way one would have 
aontemplated, as no doubt was the aase, 
affairs only of small degree, the fast remains 
that as the settlement of the distriat proceed- 
ed, it was discovered that there existed persons 
possessed of large and valuable territorial 
rights. In the aase now before us we have 
exhibited individuals, blessed with a large 
income and borrowing great sums of money, 
but there is nothing to indicate that the 
Regulation is other than of general application 
to all affairs of whatever magnitude oonduct- 
ed in the District. The broad oontention 
whiah is put forward here on behalf of the 
appellants is that the Regulation which has 
been quoted above must here apply. The 
Subordinate Judge, however, did not think 
that the appellants aould in any way take 
advantage of the provisions of this section VI 
of the Regulation. In the issues whioh were 
raised for his consideration, issue No. 11 was 
•'are the plaintiffs entitled to compound 
interest, or interest exceeding the amount of 
the principal, keeping in view the sec¬ 
tion 6 of Regulation III of 1872 P” 
jo dealing with this issue, the Subordinate 


Judge writes in bis decision, "the plaintiffs 
have successfully shown that the father of 
tbe plaintiff No. 1 lent the executants of 
the bond in suit Rs. 3,50,000, out of whiah 
Rs. 1,3-,142 were paid to them in cash, (he 
rest having been applied to tbe payment 
of tbeir previous debts due to him and that 
when he did so, the terms of tbe 3rd 
and 4th bonds which were executed in his 
favour did net expire, and that he not only 
allowed tbe bonds to be renewed but also 
reduced the rate of interest thereof, tbe 
result of which has been that there has been 
a gain of over Rs. 12,000 to tbe executants 
of t.he bond in euit. it is, therefore, dear 
that tbe transaction under the bond has 
been fair and equitable within the meaning 
of the illustration attaohed to section 6 
of Regulation III cf U72. It appears 
that this question was not unde; controversy 
in tbe soit before the Judicial Committee 
and bas not been judicially considered. This 
being so, I find that the plaintiffs are 
also entitled t) tbe interest claimed within 
the meaning of tbe Illustration.” 

Tbe Subordinate Judge did not think that 
there were aoy intermediate adjustments of 
account within the meaning of the Explana¬ 
tion attaohed to the section and considered 
that tbe plaintiffs bad a right to recover the 
interest as claimed and he, therefore, found 
this issue against the defendants. 

I greatly doubt whether the Subordinate 
Judge is here correct. 

Tbe exact proposition which has been put 
forward by Counsel on behalf of the appel¬ 
lants is divisible intc three definite suggestions, 
firstly, that tbe amount of interest wLich 
can be obtained by the plaintiffs cannot 
exceed the actual principal sums advanced, 
secondly, that the amount of interest which 
has been in fact paid must be deducted from 
that amount of money which, payable as 
interest, equals the amount of the principal 
loan, and thirdly, that interest cannot be grant¬ 
ed on the decretal sum for any period after lbs 
date of the judgment if it would mull 
in the amount thereby recoverable exceeding 
tbe total of the principal actually advanced. 
We are fortunately, I think, not altogether 
without authority on part of these questions. 
In the case to whioh reference has been 
made above in connection with the considers- 
tion of the questions of jurisdiction [AfaAa 
Prafai Singh v. Rciviar.i Mohun Singh (U,i 
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•j v. en dm original debt, (that is to say, the astnal fresh 
mln j, to th. ^ h i0 disBQl8 b.t with 

tbe exaeption of the sesond bond of 1886, 


general point has, to my 
enbjest of what amonnts to a jodisial deii- 
Io the judgment of their Lirdships 


delivered by Lord MonltoD, it is stated that 
“Tbeir Lordships are also of opinion that, 
'apart from the question of jurisdiction, any 
Court dealing with tbe subject-matter of 
tbe snit would be bound to give full foree 
and effeot to tbe provisions of eeotiou 6 of 
the Sontbal Perganas Settlement Regulation, 
1872, relating to uecry and, therefore, to have 
refoeed to decree any sompound interest 
arising from any intermediate adjustment of 
interest, or an amount of total interest 
exceeding the primipal of the original debt 
or Iobd." 

Their Lordships alio, in my view, disposed 
of the question (advanced here but not 
very strongly urged) as to how far this 
Bastion of the Regnlation was observeable 
by Courts other than those which were 
pbyeioally situated in tbe District. Lord 
Moulton states after quoling in fxlinto sea- 
tion 6 of tbe Regulator: “The respondents 
sought to establish that tbe phrase, all 


which wa», a9 I have mentioned before, an 
independent traoeastioD, each of the five 
bonds which were consolidated eventually 
in tbe mortgage-bond which ie dow the 
subjeot of this suit brought to itself an 
accumulation of interest coupled with an 
addition of a new advance and the accumulated 
interest was added to the old capital and with 
the fresh alvano3 forms the aggregate 
sum for whiih the new bond is executed. 

I cannot but imagine that these proceed¬ 
ings constitute what I may term in the 
pharassologv of the Regulation “intermediate 
adjustments”, indeed I am not at all sure 
that eaih pause io compound iDteres'. repre- 
ssnted by wbat is koown as the “yearly 
rest," is not also an intermediate adjustment, 
and I am quite prepared to regard them as 
eusb. For these reasons, I am afraid, I 
must hold that the plaintiffs oannot recover 
on their decree a sum in excsss of that 
which was actually advanced to them in 


Courts bsviog jnrisdi.tion ia :hs Soatbal wbl.b I understand, amount, in all 

Parganas’ meant-Oourta situated in the to the considerable sum of abiut Bs. 2,85,000. 

Sonthal Parganas and dealing with matters 
purely local.” Their Lordships cannot aciept 


this interpretation. The words ars definite 
and precise, and must be applied io their 
na’nral signification. It was urged that 

taken literally they would apply to every- .... . 

thing done by a Court having jurisdiction in the Regulation to *hich reference has 
the Sonthal Parganas whether the matter bean made. I eannot but think that this 


The second suggestion which is put for¬ 
ward on behalf of the appellants is that what 
has been in fast paid by way of interest 
must be deducted from the amount of 
interest to which the plantiff i are restrict¬ 
ed under tbe provisions of the section of 


the Sonthal Parganas 
related to those districts or not, inasmuch as 
the language used makes the application of 
tbe enactment depend on the Court and 
□ot on the matter in dispate. Bat this is 
to ignore the fact that the Regulation is 


contention ie sound, for if any really effestive 
meaning ie to bs given to the restrictive 
character of tbe section of the Rsgnlatioa 
under consideration, any other decision 
might resale in absurdity, for example io 


only applicable to tbe Sontbal Parganas the supposititious event of a borrower hav- 
and that, therefore, it would not apply to iog paid to hie lender a very large quantity 
Courts having jurisdiction wider than these of interest, he might yet be liable under 
local limits when such Courts were dealing any construction of the Regulation other 
with matters relating solely to other parts than that which I think should bs given 
of India. The enactment, therofore applies to P, to pay further accumulated interest 


to Courts having jurisdiction in the Sonthal 
Parganas and acting nnder and by virtue of 
sueh jurisdiction," 

I am bound to say that I think that Lord 
Moulton's dicta in tbe earlier case relieve this 
Court from considering a question which, I 
sin e e»s, presents to me very considerable 
dffi.uUy. Here there lie a series pf bonds, 
the amount of what one may perhaps term the 


which might amount, together with what ha 
had already paid, to far more than the 
aggregate of the original sum lent and this 
would be a result which would, in my opinion, 
be wholly inimical (0 the purview of this 
section 6 of the Regulation, I, therefore, 
have come to the conclusion that the amount 
of interest already paid must he dedqoted 
from the total sum slaimed by the plaintiff 
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by way of interest. In this particular case 
the actumulations of interest are so great 
that tbey far exceed the original amounts 
from time to time lent and so the figure 
due is a matter of simple calculation. 

The third suggestion made by the appel¬ 
lant is that no interest eBn be granted on 
the eum actually decreed after the date of 
judgment if, at any rate, that would result 
in the amount so recoverable exceeding the 
total of the principal actually advanced. 
Now in this Court in the case of 
Keihobott Kumari v Sotga Niranjan 
Oh'krabertv (9) it has been in effect 
held that the incidents of section 6 of 
the Regulation pursue the decretal cum; 
in this decisiou by Rce and Coutts, JJ., it 
was laid down that interest subsequent to the 
decree must be limited to interest on the 
principal advanced and the costs of the euit. 
If the operation of section 6 of the 
Regulation is thus after the decree applicable 
to the amount decreed, it must logically 
follow, if that view is correct, that when the 
interest accruing after the decree amounts, 
together with the interest already paid 
before or awarded by the decree, to more 
than the principal, it must stop or if. as in 
this case, the amount of interest already paid 
prior to and awarded by the decree 
equals the principal, no more can toirue 
after the decree. Had it not been for 
this decision with this proposition I am not 
ture that I should have been content to 
agree. I should have felt inclined to thirk that 
when judgment has been given for a cpeciGc 
amount and for the right amount, interest 
at the usual judicial rate follows as a matter 
of ooure, that the matter no longer lies with¬ 
in the embargo of the Sontbal Pergacas Regu¬ 
lation but follows the normal course, and that 
even though by accumulation of interest after 
judgment the amount ultimately recoverable 
by way of interest may in fact exceed the 
total amoant cf the principal actually ad- 
varoed, the position thusaobieved is a regu¬ 
lar one. In connection with this qusetion 
of interest one may refer to the following 
cases : Shan.a Charon Mister v. Chuni Lai 

(17), Ram Chandra Maruaii v. Rani Kethobati 
Kumari (2) end on appeal Ram Ohandra 


Marieari v. Rani Kethobati Kumari (18). 
Ramiban ihaha v. Dhiku *ingh tit#/, Maha 
Rrasad Singh v. Ramani Mohan Singh (1), 
Atikulla Munthi v. Azimuidin Eaii (20), 
Chiran ib Lai Ohoubey v. Muiammat Doullea 
(21), Kethobati humari v. Satya Ai rarjen 
Ohakraberty (9). Having now dealt with the 
question of interest I pass to the third point, 
namely, as to whether the suit is affected 
by tbe Limitation Act. 

The argument which is pat forward on 
behalf of the appellants in connection with 
this point may be explained in the follow¬ 
ing manner. The bond upon which this 
action is now brought, was dated tbe2let 
December 189d, and it is common ground 
that tbe right of action accrued on tbe 14th 
Maroh It03. Tbe last payment of interest 
was in fast made on l<5fch Marsh 1602, Tbe 
first suit was commenced on the 20th Juoe 
1904, it was dealt with in tbe Coart of first 
instanceon 12th February 1906 and was finally 
decided by the Judicial Committee of the 
Privy Council on the 9 May 1914. The pre¬ 
sent action was started on the 5th February 
1915. It is admitted that about 1910 there 
was born to Sasi Bbnean Singh a eon, whose 
name is Sripati Singh, and that this child 
was not joined a9 a party to these proceedings 
until the 30th May 1916, when be was 
added as defendant No. 16 (a) by the Court’s 
order. It is contended by tbe appellants 
that under the provisions of Order XXXIV, 
rule 1, Civil Procedure Code, which reads: 
“ Subject to tbe provisions of this Code, 
all persons havieg an interest either in tbe 
mortgage security or in the right of redemp¬ 
tion shall be joined as parties to any euit 
relating to the mortgage,” this Sripati Singh 
was a necessary party in tbe suit, and that 
as he was not joined until after the expira¬ 
tion of 12 years from the date when the 
right of action accrued, the euit must 
fail- See Nanomi Babuatin v. Mo'ihan 
Mohun (22), Bholanath Khettiy V. Kartick 
Kitten Dai Khettry 03), A.odiga Roy v. 

(18) 2 Ind. Cas. 035; 10 C L. J. 1; 36 C. 840; 6 A. 
L. J. 617; h M L- T. 1; 11 Bom. L. E, 765; 13 C. W. 
N. 1102; 19 M. L. J.41P; 36 I. A. 85 tP. C.). 

(19) 16 Ind Cas. 246 16 C. L. J. 264. 

(20) 40 Ind Cas. 415. 

(21) 41 Ind. Has. 677; 2 P. L. W. 20. 

22 t 13 C. 21; 13 I. A. 1; 10 lud Jur. 151; 4 Sar. P, 
C. J. 682; 6 Ind Deo. (N. a.) 510 iP. C.). 

(z3) 84 C. 872; 11 0. W. N. 462. 


(17) 20 C. 238; 13 Ind. Dec. (n. s.) *57. 
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Bardvar Boy (24), Ohouttan lal V. Kallu 

(25), Tulihi Bam V. Babu Lal U6), f endan 
Lal v. Bobu Ram (27), Shinn Bundar Lal 
V. Buddha Lal (28), Sidheshuri Ber.ftad 
in Sin^ <D«M Frasad «*>&>) v. Bharat 
jit Narain Singh (29), flirwar Namn Mahton 
y. Uakbulunniua (30). Jowala Prasad v. Protap 
VM Nath Sahi Deo (3l>, Bi«Ji< £«<«* 
Tewari y. Bamjatan ^andei/ (32), Lachhman 
Fraud y. Sarmm Sii>0& (33), BUhwamth 
Prasad Sahu y. Gaiadhar Fraud Sahu (UJ, 
Budhmal Keralchand v. Bama (34)I.'. 

It is agreed that the period of Imitation 
applicable in thiB ease is that of 12 years 
and it is also lommon ground that the «hild 
Sripati Singh is one of that .lass of persons 
contemplated by the provisions of Order 
XXXIV, rule 1. To the argument addused 
by the appellants, the respondents put 
forward several suggested answers.. In the 
first plase, they say that the provisions of 
Order XXXIV, rule 1 are not such aa 
neseeearily entail the failure of a suit if a 
pereon who ought to be a party is not id 
fast joined but that the only result should 
be that as against «'Ush individual the dome 
in the suit would r.ot be binding. This 
point raises a question whiih is by no means 
free from difficult); and with it too is involv- 
ed the point as to whether the omission to 
join Sripati Singh in this sa<e was an aet of 
negligenoe or not. It is notioeable that the 
provisions of Order XXXIV, rule l repro- 
dosed with eeriain alterations those of eestion 
1 5 of the Transfer of Property Al\ IV 
of 18:2. This ran as follows:— Subject to 
the provisions of the Oode of Civil Prosedure, 
eeition 4i7 (qow Order XXXI, rale 1), all 
persons having an interest in the property 
comprised in a mortgage mast be joined as 


(24) 1 Tad. Cas. 213; 9 C. L. J. 4S6 

(25) 8 Ind Cas 7 33 A. 283; 8 A. L, J. 15. 

(28) 10 Ind Cos. fiO*; 33 A. 654: 8 A. L. J. 733. 
(27- 1 Ind. Oas. 97t9AL. J. 88. 

*28) 24 Ind. Cos. 252; 12 A L. J. 794. 

(29) 22 Ind Cas. 570; 41 0. 727j 19 0. L. J. 437. 
(-0) 36 Ind. Cas. 6*2; I P. L. J. 468. 

(31) »7 Ind Oas. 181; (19l7) Pat. 27i l P. L. J. 
497i 2P.LW. 406. 

(32) 37 Ind. Cas. 833; (1917) Pat. I18j 1 P. L. W. 
197. 

(33) 40 Ind. Cas. 281; 89 A. 603; 16 A. L. J.684; 
2P L W. 2t); 21 0- W. N. 990.31 M. L.J. 89| 19 
Bom. L. R 646: 26 C. L. J. 97; ,1917) U. W. N. 616; 
6 L. W. 8Uj 411 A. >63 (P. 0.). 

(31' 65 Ind. Cas. 827; 44 U. 223; 22 Bom. L. R, 
66 , 


parties to any suit under this Chapter relat¬ 
ing to eush mortgaae, provided that the 
plaintiff has notise of sneb interest.” It will 
be observed at oooe that this provisr, as to 
the plaintiff haviog some notiss of the inter¬ 
est of the individual who is not joined as a 
party to the *u''t, does not find plaoe in the 
phraseology of Order XXXI, rule 4. In this 
particular aa^e the respondents alleged that, 
owing to the fast that this Sripati Singh 
did not reside with his parents, they were 
not aware of his existence until shortly before 
they actually caused him to be added a9 a 
party, and the Subordinate Judge has aaaept- 
ed this evidenae, a conclusion with wbioh I 
see no ground for disagreeing. He thinks 
that although the proviso as to notiae whiah 
existed in seation 85 of the Transfer of 
Property Aet, 1882, is omitted from the pro¬ 
visions of Order XXXI/, rule 1, it would be 
altogether unreasonable to suggest that 
where a neaessary party has baeD, not through 
negligense but under airaumstanass whiah 
are properly expliaable, omitted from being 
made a party to a suit, snah non joinder 
would neaeisarily be a fatal bar to the pro¬ 
gress of the aation There ip, I must aonfess, 
muah to be said in favour of this view. 1 take 
it that the prioaiple whiah must underlie 
the idea that where there is a non-joinder of 
neaessary parties the suit must fail mn9t be 
that it is undesirable and aontrary to publia 
polity that the Courts should expend their 
time and energies in dealing with matteia 
tne judgments upon whiah might, beaatas 
they would not be binding upon neosssary 
parties not joined, be infrnatuous or 
materially inaapable of tffaative enforaement. 
There are obviously in the alass of eases to 
whiah this suit belongs, very aonsiderable 
diffiaultiea in the way of a p’aintiff, who 
really desires to know who are, and to join 
those who are neaessary parties to his unit, 
for in a joint Hindn family, often oompoeed 
of many adult members, there are and, during 
lengthy periods over whiah litigation of the 
aharaster is drawn out, must naturally be 
persons who from time to time have children, 
all of whom, presumably, on their birth 
aaqnire at onoe some kind of interest in the 
joint family property. It seems to me to be 
eipeatipg almost too muah to suggest that it 
is always possible for a pla;ntiff to 
become atquainted immediately with the 
ossurrenss of eush births; and the fa,ti 
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that they may not be 90 aaqnainted and that 
the defendants do not intimate the birth of 
aDCtber individual, who has an interest in 
the subjeat-matter of the aatioD, should not, 
I think, be aapable of being seized upon as 
an opportunity to the defendants for per* 
shame availing tbemselvei, owing to the non 
joinder of sush a shild, of the high 1 / teshrcial 
provisions of the Limitation Ast. [See 
Kundan Lal v- Foq'.r Ohand (35), Roghorcm 
Singh v. flu oni Kanta Bane>jee (36), Raghu- 
nandm Singh v. Parmtshiear Dayal Singh 
(37)]. 

However, in this case, there are other 
sontentions on behalf of the respondents, 
whiah are, perhaps 0 ? more general valae to 
them. In the first plase, they sail into aid 
the provisions of seotion It of the 
Limitation Aat, IX of 190S. Sub-seation 
(l)ofeeation 14 reads thus:—"in eomput- 
ing the period of limitation pressribed for 
any suit, the time during which the plaintiff 
has been prosesutiDg with due diligense 
another aivil prcoeediog, whether in a Court 
of first instanse or in a Court of Appeal, 
against the defendant, shall be exaladed, 
where the proaeediDg is founded upon the 
same aause of astion and is prosesuted in 
good faith in a Court whiah, from defeat of 
jnrisdistion or other aause of a like nature 
is unable to entertain it.” 

There was plaaed before us a good deal of 
teahniaal argument as to the preaise son- 
struation of this seetion. f See Alt Saheb v. 
Rrji Ahtr.ed (3:), Bhojilal v. Amrit'.al (39), 
Sundar Lai v. Ghhitar Mai ( 0, Chuntlal Bari • 
lal v. Bai Marti (40)). It must be remem¬ 
bered that the first suit was oommenaed on 
the 20lh June 1904. It appears to me that 
it was slearly based upon the same aause of 
aetion and was eertainly between substan¬ 
tially the same parties, allowanee being made 
for devolution or transmissions of interest; 


fore, I am of the opinion that the time under 
the _ L mitation Ast did not begin to run 
agiinst the respondents until after the deoi- 
sion io 1914 by the Judiaial Committee of 
the Privy Counsil. 

There is a further point whiah is raised 
by the respondents, whiib is of some import- 
anas and upon whiah I think it is desirable 
that I should express my view. It is that 
even though th9 name of Sripati Singh was 
plaaed upon the reaord after the expiration 
of the psriod presaribsd by the Limitation 
Aat it wis not io fait nsaaisary that he 
should be joined at all, he being suffiaiently 
represented by the many adult members of 
the joint family, who were already joined as 
parties to the suit. The Subordinate Judge 
aonsiders that Sripati Singh was amply re^ 
presented io the suit by hi! father until the 
date when be was joined. I am not prepared to 
sohearibe exaatly to the aonalusion whiah the 
Subordinate Judge has aome, for it must be 
borne in mind that the interest of Sripati 
Singh was not the same as that of bis father, 
but on the oontrary opposed to that of bis 
parent. [See Ajolhya Rty v. B irdwar Roy 
(24), Bal Kuban Lalv.Taptuar Singh (41), 
Bcri Lal v. iVimmun Kuniear (42), flam iban 
Shah v. Dhik'i Singh (19)J. 0otheother band, 
there were persons on the reaord with whose 
interests those of Sripati were identiaal and 
these persons may, I think, well be regarded 
as forming aalass of whiah Sripati Singh was 
one and as for all praatiaal purposes repre¬ 
senting him adequately [ Vide Sheo Shankar 
Ran v. Jadlo Kununr (43)]. For the above 
reasons, therefore, I have aome to the aonalu- 
sion that the arguments adduaed in aonneation 
with limitation by the appellants mu3t fail. I 
now pass to the fourth point whiah has engaged 
our attention for a very lengthy period. 
[See Hunoomanfenaud Panday v. Muiammat 
Bab.oei Munrat Eoonvoeree (44), i'innacha~ni 


there is also no doubt that it wa9 on a 
question of jnrisdistion that the suit aould 
not be entertained, nor is there any aontro- 
verey that the plaintiff’s predeaessor was 
prreeauting that suit bona fide and with 
diligenae. Under these aircamstanaes, there 


(35) 27 A. 76; 1 A. L. J. 476. 

(36) 29 Ind, Cas 752; 21 C. L J. 452. 

(37) 39 Ind Cas 779; 2 P. L. J. 806; 1 P. L. W. 
6 6 ; (1917) Pat. 1?7. 

( 38) 16 B. 197; 8 Ind. Dec. (n. s ) 609. 

,39) 17 B. 173; 9 Ind. Dec. <N. s.) 113. 

(40; 46 Ind, Cas. 746; 42 B. 604; 20 Bom. L. B. 660. 


v. Ramaumy Ohettiar (45), Dhanioanta 
V Banarti Lal (46), Racaneihuar 1 raiad 
(41) 14 Ind. Cas. 845; 150. L J. 446; 17 C.W.N. 219. 
(42l 16 Ind- Cas. 126. 34 A. 549; 9 A. L. .1.819. 

(41) 24 Ind. Cas 604: 36 A. 384; 18 C. W. N. 93«; 
16 M. L. T. 176; (1914) M W. N. 593; 1 L. Vi, 646; 20 
0. L. J. 242; 12 A. L. J. 117<; 16 Bom. L. E. 810; 41 
I. A. 216 CP C.-. 

■ 44) 6 M.I. A. 391; 18 W. R. Bln; Serestre 253n; 
2Suth P.C. J. 29; 1 Sar. P.C. J.6>2; 19 E. E. 147 
(P. l : .». 

U5< lllnd Cas 7; 10 M. L. T. 463; (1911) 2 M.1Y. 
N 6 9 it M. L J. ho. 

(16) 6 Ind. Cas, 191, 



Vel. LXVI] 


INDIAN 0AS8B, 


9tt 


BA *I FRASiD IlMBi ft tOUUSDBl MO-IN *1**1 

Sinoh v. Cfcandi Prasat Singh (47) and on 
appeal Bav^eihmr Praiad Singh v. Ohanh 
rZ l Singh (48). Nando Lai Dhur Bums 

[Bangachandra dhur Bums) V. J-0'* K '' ho e 

Aeharm (* 9 >. Mandd Naratn 

Du6et (59), Mutugenm Pi25at v. Manicfea- 
««£ Samiania 

Sannadfii (51), 8™ Baiadar v. Ja^rnaii 
Praiad (52), KaU’ta Nani J»*0& v. Sitca 

Nandan StwfifH (53)» • . 

Thie question is as to the noMxistenw 

of any legal na.tssity for a portion of the 
loan in question. Very laborious efforts 
have been made to trees bask to their 
origin the different earns of money of 
wbieb it is alleged that this loan of 
Ri. 3,50,000 was sompoeed. The Subordinate 
Judge has gone into thie question in grta. 
detail. He has arrived at the •o“«> ns,on 
after a oatefal examination, that, whilst 
in sertain instates too great yeno ji 
time hae elapied for the plaintiffs indabi- 
tably to show that the debts incurred 
were for family nesaeflity, yet 10 the main 
the material eviden.e addnsed shows that 
the balk of the parpcsas for whish money 
wee borrowed from the plaintiffs was 
undoubtedly cash ae would be regarded 
as being for legal neoeesity or family 
benefit and that proper enquiry wis made 
there anent, and on this basis he desides 
substantially in favour of the plaintiffs 
with the exaeption of exelndiog a small 
sum of about Ei. 12,000 for whish he 
only gives a personal dearee. I think 
that the Snbordiiate Judge has taken, on 
the whole, a very proper view of the 
position. The loan sontrasted under the 
fifth bond was, as I have said, for 
Bi. 3,10,900. The way m whish this 


(47) 12 Ind. Cos 931; 38 0.721. 

(48 ) 85 Ind. Cos 499; 43 C. 417 (P. O.). 

149) 76 Ind Cas. 423; 41 0.188; 20 M. L. T. 335| 
81 If. U J. 601; (1010) 2 U. W. N. 830; 4 L. W. 46S; 
10 Bom. L. R. 838; 14 A. L. J. 1103; 24 0. L. J. 487; 
1 P. L IV. It 21 0. W. N. 22 i; 10 Bur. h. T. 177; 43 
] A.* 249 (p, 0 )• 

(60 84 Ind. Oas. 742; 1 P. L. J. 39; 3 P. L, W. 45, 
151 ) 89 Ind. Caa. 019; 25 0. L. J. 689; 21 M. L. T. 
289; 82 M. L. J. >0’; 15 A. L. J. 281; 1 P. L. W. 457; 
5 1,. W 753; '1 0. W. N. 761; 40 M. 402; 19 Bom. L. 
R 456; (1917) M. W. N. 487; 44 I. A. 98 (P. 0.). 

\6 ) 45 Ind. Cas 749; 8 P. L, J. 199, (1919) Pat. 
18 ;4P. L. W. 377 1P.B.). 
v53) 63 Ind, Oas, 025, 8 P. I«. T. 149, 


turn is made up is detailed id the first 
eshedule of the bond and it will ba seen 
from that that El. 2,13,858 were ap- 
propriated towarde, what is in snbstanee, 
a renewal of the 4th bond, both in respesl 
of the sapital and the interest whish had 
aismed thereon, whilst with regard to the 
remaining aim of Rs. 1,36,141 that 

represented a variety of debts whish pur- 
ported to have bsen incurred by the adult 
membar: or some of them of the appellants 
family for various purposes. It is a oarious 
fast whish has markedly engaged my 
attention to observe the method, in whish 
throughout tha whole sourse of this long 
stretshing series of borrowing*, sometimes 
all, sometimes some and sometimes one 
only of the adult members of the family 
ineurred debtr, (that is to say, signed 
dosoments of indebtedness for many kinds 
of different purposes); how these dsbts are 
apparently always regarded by the other 
adalt members of the family as having 
been incurred on behalf of the family and 
how those adalt members of the joint 
family who bad not participated in the 
aetual exesntion of individual dosamenta 
of indebtedness have been invariably pre¬ 
pared to shoulder the burden as a som- 
mon one, as is seen by the inelusion of all 
snob in the series of bonds of whifh mention 
has already been made, and in particular, 
in the list of debts annexed to the bond 
dow sued upon iuoluded in the sum of 
Rs. 1,36,14.1 (whish is the fresh money 
advaneed by the plaintiffs to the defendants 
under tha 5th bond, that is to say, tie 
bond in 6uit); we find, in exemplification 
of what I have jait elated, that some 
of the debts to whish this- new money is 
appropriated are evidensed by dosaments 
of indebtedness signed in seme eases by 
four, in some eases by three, and in some 
eases by one of the adnlt members of the 
defendant family. Similarly, too, it will 
be observed that the purposes for whieh 
these debts (embrasing the new loan id the 
5th bond) purported to have been contrasted , 
cover a wide range. I do not propose to 
deal wi b all thess debts in aDy g>-eat 
detail, but I think that it is nesetsiry 
that I should refer to them shortly. The 
first is a debt of Rs. 7,QC0. t was ex i* 
sated by Ram Charan Singh, Maha Prasad 
Singb, Hari Prasad Singh and Biawaqath 
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Smgb in favonr of one Sheo Shanker 
Sabay and nnder it Rs. 7,003 are borrowed 
for the purpose of performing the marriage 
eeremoniee of the borrowers’ eons. There 
•an be no question but that this is one 
of the classes of debts whiah fall 
within the debnition of euah as are cap- 
able of beiDg regarded as binding upon 
the joint family property under the doc- 
trine of legal necessity and of family 
benebt, and indeed, this item is conceded 
by the appellants as being admissible and 
incapable of being seriously disputed. 

The seaond item in the sahedule is for 
a debt of R 9 . 2. 00 borrowed from one 
Shanker Sabay under a doaumeot signed 
by Hari Prased Singh alone. It is stated 
in this doaumeot that the debt is inourred 
“to meet my Deaessary expenses" and in 
the evidenoe of one Jagat L»1 Misser, who 
was in the serviae of the lender we are 
told that the debt was incurred to pay 
the aost of presents on the oaiasion of the 
marriages of aertain named members of 
the defendant family. Here again it would 
seem that, if this story is true, and there 
se6ms no reason for doubting it, this was 
a debt—whiah cannot well be challenged. 

The third item in the schedule is a debt 
of Rs. 2,0w0. It is evidenced by an acknow¬ 
ledgment of indebtedness signed by 
Ramabaran Singh, Maha Prasad Singh 
and Hari Prasad Siogh in favour of one 
Hima‘. Ram Marwari. It does not, on its 
face, state for what purpose the money 
was borrowed, but in the evidence of one 
Jagroop Rai who was a Muhurrir in the 
service of Hari Prasad Singh, it is sworn 
that the 6um was borrowed in order to pay 
aertain expenses which the three signatories 
incurred on the oaaasionsof aertain marriages 
of their children whose names are given. 
Here, again, if this is true, and there seems 
no reasons to donbt the story, this is another 
oase of legal necessity and of family 
benebt. 

The fourth debt in the schedule is one for 
Rs. o,003. It is evidenced by a roia execut¬ 
ed by Ram Charan Singh, Maha Prasad 
Singh and Hari Prasad Singh in favour of 
Himat Ram Marwari. The dooument itself 
does not say for what purpose the debt was 
contrasted but in the evidence of Jagroop 
Rai agaiD, we bnd it stated that the money 
was borrowed in order to meet the cost of 


wives of the young men and of the young 
women members of the defendant family who 
had recently teen married. It has been held 
in Churaman Sahu v. Oopi Sahu (51) that the 
aost of the performance of this ceremony is 
an expense legitimately falling within the 
category of those debts which may be 
classed as of legal necessity or family 
benebt and again it is difficult to see how 
this claim aan be successfully opDOsed. 

The bfth item represents Re. 5,000 
borrowed from two persons, named Sri 
Durga Bhagat. and Sri Ram Koelawaa 
Boagat, and is evidenced by a roka ere- 
anted by Ram Oharan Singh, Maha Prasad 
Singh and Hari Prasad Singh. It doss not 
state, on the faoe of the document, for 
what purpose the money was taken and 
bctb of the lenders are dead, nor is there 
aoy direct evidence apparently that this 
cash was taken for purposes of legal 
necessity or family benebt. 

The same may bs said with regard to 
the sixth item in the schedule which re¬ 
presents a sum of Rs. 1,000 borrowed from 
the same people on the same day by a 
document signed by Hari Prasad Singh 
alone. 

The seventh item shows a sum of Ri. 2,430 
borrowed from two persons, named Sri Ram 
Lakhan Bhagat and Sri Jiwan Bhagat, 
the roka is eigced by Ram Oharan Singh, 
Maha Prasad Singh and Hari Prasad Singb. 
Nothing is said again as to the purpose 
for whiah this amouot was obtained, and 
so far as the oral evidence goes we only 
get the facts cf the transaction and of 
its subsequent satisfaction. 

The eighth item is again for the sum of 
Rs. 5,000, This seems to have been a 
loan by one Debi Prashad Jta and to have 
been evidenced by a r oka signed by Ram 
Charan Singh, Maha Prasad Singb, Hari 
Prasad Siogh and Biswanatb. On the 
document it is merely stated that Rs. 1,500 
were due in connection with a former 
roka hundi to the lender whilst a fur¬ 
ther sum of Rs. 3,500 was beiog borrowed 
by the borrowers for meeting necessary 
expenses. There ie, however, a aertain amount 
of oral evidence whiah indicates the par* 
poses for which this money was actually 

(5 Al 1 Ind. Can. 945; 10 C. L. J. 515; 13 O. W. N, 
9f4, 37 C. I. 
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SETm-I- »ho . -p»«; 

of the lender "bo i. now "eed end who 
l.j tw0 other uncles Darned Hira Jna 
Bid SBolnti Jha who are alio both d.ad 
and with whom he livid joint tn mes. .nd 
property elated that he need to work al 
a ilerfc in bis on.le'e etrv.ee, that be 
was aaqnainted with the eie.ntan » of tb 
roka in question, that be reiolleitad tb i 

,2 for Re. 5,000 and that h.a w»U 

Sanlnki informed him that of the* B . 5,L00, 

Rs 1,100 had been borrowed to pay 
a previona debt inonrredin .nnnait.nn.with 
the marriagea of .erta.n named Bembeva 
Of the defendant family and that the re 
maining Be. 3.5C0 were borrowed for ex- 
peDsee in .onne.tion with the Settlement 
Survey of the Baroope property. He also 
gives evidence that these debta were duly 
re-paid. Another witness ™med Muuoa 
Lai Mieeer a.tnally wrote out the bond 
which was signed by tbe executants in 
hie presence and he definitely states that 
Rs 1.500 of the amonot were set ott 
against a previooe debt inenrred under a 
roU in eonneetion with marriages of eer- 
tain named members of the defendant 
family and that Rs. 3,500 were taken 
in order to meet the cost of settlement 
operation. He was a relative of Santok' 
Jha. Another deponent Koski Nath Obow- 
dbnry, who was acquainted with all the 
parties and who was also an attesting witness 
to the rofca, gives evidense to the same 
effect. It would, therefore, seem fairly evi¬ 
dent that this debt is not one whieh sin 
be sniiessfolly shallenged. 

Tbe next item in tbe ssbednle repre¬ 
sents a sum of Rs. 7,500. The amount is 
borrowed from tbe persoD Santnki Jba 
mentioned in sonneition with tbe previous 
transastion and is evidensed by a bond 
exesuted by Sam Oharan bingh, Maba 
Prasad Singh, Hari Prasad Singh and 
Biswanath 8iDgh. The donment itself 
merely states that the money is borrowed 
“for meeting onr necessities,” bat the oral 
evidense seems to show for wbat purpose 
the money was obtained. The witness 
Qajadhar Jha states that be was present 
when the bond was exesuted in order to 
expenses insnrrad in sonneotion with mar¬ 
riages of eartain named members of tbe 
defendant family and of their Dwlrag<u 


min seremon.es . u a ho 

therewith. The same tte n- 

made by tbe other witnes alrea ^ 

tioced named Koski jath . f 

Oooe more it 18 the M transMtions san 
this story is correct, toeee 

be successfully objected <o. , , ( 0 

Tbe tenth item cn the list relates w 

eum of Rs- 5.000 borrowed from 


a gum ot as * . 

Sagar Moll Marwan and ev.densed 7 
Toka signed ty four defendants, Ram 
Charan Singh, Maba Prasad SiDgb. H 
Prasad Singb and Biswanath bingh. 1 
dosument itself merely states that o 
monvjir borrowed tor oar 

Tbs oral evidence, wbuh is p P 
dor vb.rB.ler, .. to ‘be 
whioh this money wee taken, is tbat o 
Ballabh Ram who was tbe Gomastha ot 
fh lender's 6rm and who was presen 

was borrowed in order to meet the coet 
of cultivation to buy bullocks and for 
the maintenance of the family * 

Once more, if this story ib sorreo., t woald 
be difficult to maintain successfully that 
such purposes may not have been either 
for legal necessity or on assount of family 

0 ?he'lHh item in the sebednle refers to a 
farther debt of Rs. 5,CuO evidensed by a 
roka in favour of one Sri Handi Ram 
Manda and exeonted in bis favour by Ram 
Oharan Singh, Hari Prasad Siogh and 
Maha Prasad Singh. The dosument merely 
states tbat “the loan is effected m order to 
meet necessary expenses.” In the oral 
evidence of one Koolida Pershad Manda who 
was the son of the lender, who at the date of 
the deposition was aninvalid.it is stated that 
this amount was borrowed from bis father 
for the performanse of tbe Upanayan sere* 
moDy of a member of the defendant family 
and for some othor purposes whiah the wit¬ 
ness cannot reaollest. At any rate so far as 
this goes (and the amount of the money, 
whish would naturally he required for the 
purpose of the investiture of tbe sacred thread 
oeremouy, would depend upon the importance 
of the family in which the ceremony was 
taking place) there is no doubt that this 
transastion aannot be objssted to, and it 
mast be resollested that oue is here dealing 
with a family whose insome was a sub*- 
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fit&ntial one and wbiih in its own way was 
of very considerable importance. 

Tbe 12th item represents a snm cf 
R?. 5.C0J borrowed from two persons 
Darned Ram Charan Sabo and Gann Saba 
and is evideDoed by a roka signed by Ram 
Oharan Bingb, Hari Prasad Siogb, Maha 
Prasad SiDgh and Biswaoath Singh. The 
dooomeDt merely states that tbe sum is 
borrowed to meet necessary expenses. The 
only evidence wh oh we appear to have 
with regard to this loan is not very explicit 
as both tbe lenders are dead and tbe son 
of Ram Oharan Saha merely states the fact 
of the loan having taken place and as to its 
re-payment. 

The 13th item relates to a debt of 
Rs 1,400 borrowed from two persons Darned 
Sri Moti Lil Saba and Sri Sakhi Lai Saha 
and evidenced by a rok-i signed by Ram 
Oharan SiDgh, Maha Prasad Sirgb, Hari 
Prasad Singh and BiswaDath Singh. Tbe 
document itself merely states that the 
sum is taken for the purpose of meeting 
necessary expensep, and there seems to 
be no evidence relating to the exaot pur¬ 
pose for which this sum was borrowed. 

The 14th item is for a large amount of 
Rs. 18,145 11-3 borrowed from one Sakha 
Ram Maiwari and evidenced by a roka 
signed by Ram Charan Singh, Maha 
Prasad SiDgh and Hari Prasad Singh. The 
document states that tbe money was 
borrowed in respect cf sum due od account 
of the price of eilvar and gold doth and 
an amount taken in cash. The eon of the 
lender is a witness in tbe case. His 
Dame is Nope Chand Rim Marwari, be is 
a Barker and dealer in doth and he states 
in bis evidence that the defendant family 
used to transact considerable business with 
him, buying doth and silver (presumably 
for ornaments) from his establishment and 
aleo borrowing money. His father i9 now 
dead. He produced most of his books 
and papers showing the accounts which he 
bad had with tbe defendants, Tbe roka in 
question represents a balance of account as 
due between the parties at the date upon 
^bicb it was entered into. It would seem 
that some Rs. 11,000 represent the cost of 
purchases of garments aqd fabrics supplied 
ip connection with tbe marriages of certain 
members of tbe defendant family, It is 
impossible to enter into tbe individual 


items of this vary lengthy account which 
extended over a considerable period, but 
I do not see aoythiog in the evidenoe which 
would justify one io coming to the con¬ 
clusion that the purchases made from this 
gentleman were other thaD of a character 
which might ba described as properly 
being either frr legal necessity or for family 
benefit. 

The 15th item rtlites to a sum of 
Rs. 3,000 borrowad from two persons 
named Giridhari Lil Marwari and Likshmi 
R»m Marwari and is evidenced by a ro'ta 
signed by Ram Charan Singb, Hari Prasad 
Singh and Maha t rasad Singh. The docu¬ 
ment merely states that the loan is to 
meet necessary expenses but the evidenoe 
of a witness named Luohi Ratr, who is 
tbe son of the lender, seem3 to give eome 
fairly defioito information as to tbe reason 
why this money wa3 borrowed; the lender 
himself has been dead for many years bat 
the bond was executed in the deponent's 
presence. He states that Hari Prasad 
Singh told him that the money wa 9 re¬ 
quired for purposes of cultivation and for 
their household. It is difficult to say, 
without evidenoe to the oontrary, that this 
debt was Dot ooDtrasted for either family 
benefit or even legal necessity. 

The last item in tbe schedule indicates 
a sum of R 9 . 21,469 14 0 and with regard 
to this, the position is perhaps, somewhat 
slightly different to that wbioh may obtain 
in the other items to whioh I have already 
referred. It is a loan purporting to be 
made on the I6th December 1896 iD favour 
of one Babu Aoaud Rim Marwari and is 
evidenced by roka signed by Ram Oharan 
Singh, Maha Prasad SiDgh and Hari Prasad 
Singb. It recites that the cum of 
Rs. 21,469 14 0 is due by tbe executants 
on account of principal and interest on that 
day in respect of a considerable Dumber of 
previously contracted debts evidenced by 
tok'n of certain dates wbioh are given on 
the face of the document. It will be 
observed that tbe date of this document 
heing the 16th December 1896 it is only a 
few days prjor in date to the bond upon 
which aotion has here been brooght and 
it may be thought that in considering tbe 
next point id this cate relative to antecedent 
debt this close juxtaposition of dates may 
be of soiie importance, I am not sure that 
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essentially that i« the ease. I; P roceed ^ 
onee to enquire into some of the somponent 
portions of this roka *nd shall at the 
moment sentent myself with saying that it 
would appear at Cret sight to ha a bond 
of soneolidating aharaoter bunging together 
merely for the sake of sonvemense into one 
a number of email debts eontraoted at prior 
datee. I do not propose to enter in any 
areat detail upon all the items out of whish 
“hi, .am of B,. 21,409*14 0 i. m.do op 
and will eontent myeelf by referring to 

(1) An aeoount rendered for R=. 2,623 
by one Sukh Ram Marwari for debts on 
aosonnt of alotb. eto., and sash dated tbe 
30th Sawan 1301 whtoh inoludes oertain 

interest and— 

(2) An assonnt rendered doe to barjo 

Rem dated the 30th Assin 1304 for Ra. 5,516 
on surrent aoeount for groeer’e stores, sloth 
and sash whish inslades interest on the 
running assonnt. I see no reason to attempt, 
even if one had tbe material, to delve 


surplus, although there are a ssrtain nambir 
of loans, amounting in the aggregate to a small 
earn as to the reaiOD for whioh there is no 
evidence as to why they were made, it may 
be said tbat it purports to be composed of 
petty borrowing made, as in tbe saso 
with whish I have dealt in detail, to meet 
household purposes, sush as tbe purshase 
of sloth for tbe family, for somestibles ana 
similar commodities ; for a oertain portion 
of this borrowing the Subordinate Judge 
has thought fi\ after seeing the witnesses 
and hearing the evidense, to ooosider that 
there should be nodesree against the family 
as susb and so far as I am sonierned, Urn 
not ready to disagree with the sonslusions 
to wbieh he has some. It will have been 
observed that, hitherto, I have only dealt 
detail with the aotual items of deb. 


whish are referred to as appertaining to the 
new advause of eapital on the loan arrang- 
ed by tbe bond now sued upon and have 
in no way oonsidered that part of the 

„„ ii op, h.d U. material, .0 a..™ 3.50,000 whi.h MWtltatnl in i,E«j. 

deep,, *%***j"*£ rr f i: s': 1 £1- &» 

gecefsl^evidense to show tbat tbe lender due thereon and here, bsfore dealingl with 
did not lend baphenrd but with prudent the other aide of this transaation, that is 
and reasonable enquiry and I see no leason to say, with tbat part of it wbia 
why thisi'em should be disallowed. Now, ablated renew il of thefoirthjiond^f 
the total of the amounts whish I have 
already dealt with in detail and whiob were 
tbe stbednled amounts mentioned in tbe 
bond iteelf, aggregate ooly about tbe sum 
of R9. 1,10.000 and as haB been stated 
before, tbe amount of fre*h money advanced 
was sonsiderafcly greater than that, namely 
Re. 1,36,000 odd. This surplus is repre¬ 
sented, exsept for a small amount by a 
variety of small loans insurred, as was 
the saee with those to whish I have already 
Referred in detail, for various purposes and 
•ontraoted by one or sometimes more 
of the principal members of the eontrolling 
adnlts of the family in question, in addition 
fq Ibis there wpre also eertain legal ex- 

f enses spnnested with the bond, snqh ae 
or "example Ej, 1,7«Q {ot th® stamp, 

E?, 370 for registration qnd Ri, 1,750 
for what is sailed the writiug fee, that 
is to' say, for the drawing up of the 
bgn<J (a sum whiqh tq my mind appears 
to be sqpevM ejsessive but whish i?, I 
understand souyentioqally jofrpst). Spealr- 
jpg yery generally with rpgard to this 


1831, I should like to venture a few general 
remarks. 

This ease is one whish exemplifies very 
folly the diffiiolties whish osanr in this 
ooantry io endeavouring to apply principles of 
British Jorisprudenoa to the insidenses 
of the law relating to the Hindu joint 
family. In my short experieuie here I 
have already expressed my view in the oase 
of Mathura Mina v. Bu/Aumr Mina (5) 
that it is hard to apply to its sonaideration 
the exast logioal prosssses of mind upon 
whish the British Juriaprudense is founded 
and 1 have already there stated that lhava 
been told that one must not attempt to do so 
but one sauoofc hejp feeling that t^a position, 
Whish partially obtains here in litigioqa pro- 
asadings in sonnsotion with the status of the 
joint HJinda family, is tt)8 osiasiou for giving 
rise to mush expeosjya and socially unneqss- 
eary litigatiqn. More than that, it qseaq? 
tq ma thq\ as at present yiewed,thq soiqtqu* 
nil aspest of the Hindu joint family ii iq 
aqma reipaaii a aeriouq bar to rail progress 
iq the igtufattory Adoiinistratiin ot biw 
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and Justice—-quite apart from the revenual 
impaise which it eesms to prodaoe. In this 
Court muoh energy and labour is devoted 
towards the enquiry, which is very often 
more or less unoertain or fruitless, as to 
whether in fast, debts inourred by adult 
members of a joint Hindu family affesting 
the joint family property aan be later on 
repudiated by persons sush as either minors 
or ohildren not even born when the debts were 
contrasted on the gro nd that they ware 
not binding upon the challengers on assount 
of the fast that they were «ontrast6d for 
immoral purpotei or for reasons disconnect- 
ed with what is known as legal nesessity or 
family bene6t. I emit altogether, for the 
moment, the conditions in whish it i3 proved 
that sash debts were incurred for improper 
purposes, as so far as this ease is concerned, 
there is no real suggestion now that the 
po ition occupied was ever of that charac¬ 
ter, On the other band it has been pointed 
out by the Judicial Committee of the Privy 
Connsil that when in oases of this oharaetjr, 
one finds debts contrasted long ago by the 
heads of tte family.it maybe difficult and 
often impossible for the successors of the 
lender to prove within the oloee four 
•orners of the doctrines of legal nesessity or 
family benefit the oause why such money 
was advanced. It is interesting to observe 
in this connection in this case that the bond 
now sued upon was datod so long ago os the 
21st December )896. 1 cannot help thinking 
that where one finds the principal adult 
members of a joint family borrowing money 
without any evidence being shown anainet 
such transactions as being of an improper 
character, it io very difficult for minors at a 
far later date to dispute them or to allege 
oasually, without positive evidence that 
those transactions were not designed for 
the benefit of the family or for some legal 
necessity. 1 oaunot also help thinking that to 
embark upon aDy veryeerious 6Dquiryinto such 
circumstances would almost render the task of 
the Judiciary here practioally impossible. 
It is true that in this Province we have 
very frequently before us the spectacle of 
the historical position, which one has observed 
similarly in other countries many years ago. 
We see well-to-do gentlemen with wbat the 
ordinary person would regard as quite 
adequate incomes belonging to the Zsmindari 
llaes apparently unable to and sometimes care¬ 


less of whether they can maet their expenses 
out of their revenue 1 ; these gentle nen are 
sometimes really exiravagant and on the 
other hand sometimes unwilling on account 
of the position which they hold to lower 
their standard of expense of living for fear 
of not retaining themselves in the high 
estimation in which they have hitherto 
been held. The oonseqienoe of either of 
these two onditions is often disastrous 
as they often resort to borrowing. In this 
case nov before us there is now no sugges¬ 
tion of anything other thin that the revaana 
derived from the defendant’s estates did not 
altogether Baffin to support the alciude of 
the dignity or the position which they 
thonght is fit and iocnmbent on themselves 
to maintain. For poraons eitnated such as 
theie are and snrronodel, no doubt, by 
considerable diffinlties, it seems to me 
that one must make considerable allowance?, 
and although they may be regarded as 
perhaps improvident, 1 am not at all pre¬ 
pared to say that unler the viewe which 
I have indicated, the debts which they 
contracted can be regarded under normal 
circumstances in law as incapable of recovery 
by the lender. 

The difficulty of understanding the posi¬ 
tion of the Hindn joint family as it is to 
be regarded by modern conceptions of case- 
law, seems in my respectful opinion to be 
doe to the fast that the trend of recent 
decisions appears to have been, and perhaps 
rightly, directed towards the olarifying of 
the onrious legal resalts dae to the somewhat 
anomalous and archaic conditions created by 
the legal incidents attached under Hindu 
Law to the joint family; this attitude 
appears to be comparatively of recent date and 
seems to roe tc be founded largely on legal 
fictions, which do not, so far as 1 oan sse, 
emanate directly from the Hindu Law but 
on the other hand it seems probably useful 
and salutary and I should imagine ii still 
in a very transitional stage, So far as 
one oan judge from the constant questions 
on the matter which are brought before 
this Court, there must arise out of, for 
example the doctrine of antecedent debt, 
numerous important enquiries which have 
not as yet been decided, and yet one 
saoDot help thinking that that doctrine is 
an artificial one and that legislation is the 
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real remedy to place the preient uncatie. 
factory Btate of afiaire upon an intelligible 
footing. It is practically impossible for the 
Courts here successfully to grope back into 
years long past in order to ascertain with 
regard to debts contrasted loDg before the 
date of tbe suit, whether tbey were for 
improper purposes or for legal neceisity or 
family benefit. If where the onus is on the 
plaintiff who lent the monoy, he or bis 
eoeiessor can substantially prove that be 
(the lender) made at the time some sort 
of reasonable enquiry, that is the utmost 
in my humble opinion whish be or tbey 
should be required to prove, indeed as to 
' what this enquiry ehoald be I nave no 
doubt, for if it was necessary for a person 
approached by another person, a member of 
a joint Hindu family, for a loan to investi¬ 
gate completely and exhaustively the reason 
why a loan should bs required and whether 
it could proporly be givan, all leud.nj 
transactions of that category between the 
public in this country would almost be for 
practical purposes at a standstill. Wreu 
a lender contemplates lending money to a 
Karla of a joint family, it is probable that 
according to the present law, he should 
make some dear enquiry as to the reason 
for- which tbe loan is being arranged bat 
provided that he is told that reason and 
that reason saems to him a propor one, it 
does not appear to me that it is necessary 
for him to make any further enquiry. It 
occurs, to me to be indeed absurd that it 
should be contemplated that a lender should 
examine entirely the circumstances of the 
borrower or to do more than be assured 
by him that the money ie required for tbe 
legal neceisity or the family benefit of the 


regard to this, of course, we have the applies 
tion of the dottrine of antecedent debt, and 
it is necessary, therefore, that one must 
regard tbe question from that stand 
point. [See Bhogbut Ptrthad Sxngh v. Gina 
Kotr (7), Ehalilul Bahman v. Qobind Perthad 
(8), Sahu Bam Ohandra v. Bhup Singh (*). 
Mathura Mura v. Raj^urr.ar Misra (5)J. 
So far as the principle is concerned, 
the Patna High Court in Mathura 
Mura v. Rajkumar Mi$ra (5) has deotded 
that where the Aorta of a family has, 
hypothecating the family property, entered 
into an obligation which was based upon a 
previous similar obligation disconnected with 
it in fact and in time, the doctrine of ante¬ 
cedent debt applies, and, of course, I do Dot 
recede from that judgment to which I was a 
party. This may be right or wrong, but 
I believe it is in consonance with the present 
idea of tbe development of the antecedent 
debt theory, and, incidentally, is an instance 
of encroachment on the anoient legal incidence 
attaching themselves to the joint Hindu 
family some of which are so opposed to 
modern thought. It will be observed here 
that in the case of this fifth bond the fresh 
capital borrowed amounted to Bs. 1,36,142 
the balance, which consisting both of capital 
and accrued interest constituted a renewal 
of the fourth bond dated the 29th September 
18 91 being Ri, 2,13,858. This fourth bond 
was entered into by Ram Oharan Singh for 
hiraielf and for Rup Narayan Singh hia minor 
son by Hari Prasad Singh for himself and 
for Lakhi Prasad Singh and Bishun Prasad 
Singh, his minor eons, by Biswanath Singh, 
by Maba Prasad Singh for himself and for 
Sasbi Bhusan Singh his minor son and by 
Qajadhar Siogh. So far, therefore, as can be 


family which tbe borrower rjpresents. For seen it would appear to be binding in every 
these reasons, therefore, I consider that the . manner possible, and if this Court by its Boll 
view which the Subordinate Judge expressed Bench decision Mathura Misra v, Raihumar 
with regard to the new money advanced Mura (5) is correct the obligation incurred 
in connection with the bond sued upon is iD the foarth bond ia binding, 
substantially oorrect, apart always from the A curious question has been raised in eon. 
question of the amount of interest whioh nection with the position whiab, it is suggest' 
can be claimed under the limitations imposed ed, might obtain in certain eiroumstaneea 
by the Sonthal Parganas Regulation. I which might be applicable both in connection 
have dealt so far with the question of, what with some of the debts whish were paid off 
I call, tbe fresh capital which was advanced - by the fresh capital which was borrowed 
under the bond sued upon but, I have still now under the fifth bond in connection with some 
to deal with that portion which constituted of tbe debts whish similarly were paid off 
the basis of the renewal of the old bond under tbe fourth bond, the question relates to 
of the 29th September 1891. Now, with how far tbe doctrine of antecedent debt majr 

62 
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properly be Extended ard it arises in Ibis 
way. Tte dcotrite of antecedent debt ie 
supposed (o be fcnrded open Hindu Law [eee 
Mayrb’e Hindu Law and Ce8gp, fcth Edilicr, 
pave 295, Gbarpnre’s Mitaksbara, page £6 
(YajnavalkyB, verae 55) Tagcra’s Dayabbaga 
and \ ivada Cbintamani. pages 34 aDd 35. 
Colebrcck'6 MitakEfcara, page 221J. 

On the other band it has beeD equally 
etreDoooely contended before ua that the 
development of this dceliite has now gone 
pa6t tbe mere appliiation of tbe anoient texts 
and ie baaed at preient upon much ease law 
decision. It ia ecmmoD ground, however, 
that where a mortgage of family property ie 
executed by a falber to pay off a proper pricr 
debt it ia binding open bis icd. But wbat is 
tbe pciilicn in tbe event of all tbe adult 
members of a joint family joining in entering 
into a mortgage for a like purpose ? Are 
all tbe eons of all the adults liable and is tbe 
whole of tbe family property mortgaged by 
all tboee adult members of tbe family liable 
in tbe same way as the goes of a father 
would be liable in respeet of a family prop¬ 
erly for gn«h a debt so incurred by their 
fatber. I eannot §ee that any other aDgwer can 
be given eave in tbe affirmative. But tbe 
matter dees not rest there. It has already 
been observed that there were at least four 
adult members of this joint family and that 
tbe fretb aapital was borrowed by them under 
the fifth bond for tbe purpose cf paying off 
previously incurred debts, wbiah bad been 
iniurred in feme earee, under documents 
exeanted by all four adults, in other eases only 
by three of them and in other instanaes by 
only one. Tbe question arises as lo wbat is tbe 
position with regard to tbe applieation of tbe 
doetrine of antecedent debt to the family prop¬ 
erty with respeet tc, let ua iey, for example, 
a debt previously incurred by a single one 
of theie four adult members. It is true that 
it may perhaps be taken that although tbe 
document, which constitutes the evidence cf 
such debt, is only executed by one of the feur 
adults, no doubt the transaction was at the 
time impliedly acqoieeoed in by the other 
three adult members of tbe family and 
expreesly ratified by tbe fact that it is aggre¬ 
gated iLto tbe lump sum, which finally forms 
tbe principal part cf the fresh capital bor- 
-owed under the fifth bond for tbe purpose of 
paying off all tbeee antecedent dobts howevor 


centrao'ed, end in that way it might perhaps 
be argued thaf, provided it is dear that at 
least implied or expressed acquiescence was 
really prerent, it would cot matter in law 
that the debt purported to have been incurred 
by one or for that matter by three of the four 
adult members of tbe family. I think this 
raiees a question of no little difficulty aDd to 
some extent it is difficult to &void being led 
into a oonfusioD of mind between the incid¬ 
ences of tbe dootriue of antecedent debt and 
the incidences which are capable of applica¬ 
tion in tbe case where debts imuried by 
representative members of a joint family are 
for tbe purpose of legal necessity or family 
benefit. If the doctrine of antecedent debt, 
as it cow stands, has to be based upon the 
Hindu Law alone, I doubt if in oaees such as 
those which I have quoted above, it would be 
possible to apply it. But if, on tbe other baud 
the doctrioe may be regarded as in course of 
development under the moulding of judioial 
decisions, I am inclined to think that tbe 
doctrine is capable of extension to cover 
instances of tbe charaiter which I have 
indicated. The sixth point is as to whether 
tbe personal decree should not be regarded as 
barred by Order II, rule 2 of tbe Civil Proce- 
dure Code in view of tbe previous euit. On 
this question I have had ihe advantage of 
seeing my Lord the Chief Justice’s judgment 
aDd with bis conclusions I entirely agree. 
It may be now advantageous here to sum¬ 
marise tbe conclusions to wbiah I have some. 
They are as follows:— 

(1) . I tbink that tbe Court bad jurisdu- 

tnn to try tbe case. 

(2) . 1 do not ooDBider that the plaintmn 

can recover more interest than the amount 
equivalent to the total fresh capital a * t ° ftliy 
advanced by the plaintiffs, and tbat . from 
this sum must be deducted that inter¬ 
est which has already been paid. It is 
fortunate that here it is common ground 
that on tbe calculation of interest on this 
basis, the amount due is not Jess than the 
amount which would thus fceawaided and 
the calculation of ibis sum is merely a matter 

of simple arithmetic. . 

(3) I bow to tbe opinion held by this 
Court that the oidiuary legal interest cannot 
run on the decretal amount if such 
accruer increases tbe amount of interest 
to a enm greater than the prinupal ad- 

vanced. 
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(4) I am not prepared to disigree with 
the views expreseed by the Subordinate 
Judge as to the amounts of the debt whish 
be eonsidera to have been inaarred on account 
of legal neaesaity or family benefit or with 
regard to that amount for whieh he has given 


Mr. B. J. Vitai, instrnsted by Messrs. 
Wadia, Oandhv Co , for the Tata Industrial 

B< M b r . Bahadur ji, Aeting Advoaate General 
(with him Mr. J. 0. Bovin, Gjvsrnmsnt 
fcolioitor), for the CrowD. 


a peraonal dearee, 

(5) I do not consider ttat the pertODal 
dearee is in aDy way birred by the preview 
proaeediDg, 

(6) l do not think that the suit is haired 
in any way by limitation. 

(?) I thick that the fourth bond is an anteoe- 
dent debt upon which that part of the 6fth 
bond whieh relates to it ean be entirely 
supported subject to the question of interest. 

(8) In all other respects I agree with 
the judgment of my L^rd the Chief 
Justice, 

fr, B, A Vi c .1 allowed in part. 

Decree modified . 


BOMBAY HIGH COURT. 

Civil Bbfibikoi No. 12 of 1921. 

October 10, 1921. 

Present Sir Norman Maeleod, Kt., 
Chief Justice! and Mr. Justice Shah. 

In re The TATA INDUS-TBiAL 
BANK. Ltd, 

Income Tax Act (VII of 1918;, s. Q- 11 Profits" 
meaning of- Assessing officer, power of-Bank-Qross 
earnings—Securities—Depreciation in value—Deduc* 
lion, whether permissible . 

The term M profits ° in aeotion 9 of tho Income Tax 
Aot means chargeable income, and must be com* 
patod from the gross Income after allowing for the 
Bams paid and debited &8 dotailod in sab section (2) 
of that section. LP 93*» o°l. 2.] 

Tho assessing officor is not entitled to allow any 
deduction for snms paid or debited othor than thoso 
properly paid and debited as detailed in sub¬ 
section .2) of aootion 9 of the Incomo Tax Act. [p, 
081 , 001 . 2 ] 

A deduction on account of doprooiation on war 
bonds and securities held by a Bank, out of its gross 
earnings, is not a deduction proper and necessary 
to bo made in order to ascertain tho real assessable 
profits under the Inoorao Tax Aot, [p. 981, ool. 2.] 


JUDGMENT. 

MiC.eoo, 0. J.— This ij a reference by the 
Chief Revenue Authority, Bombay, nnder 
eeotion 51 of the Indian Income Tax Act, 
with regard to the interpretation of section 9 

of the A.t, 

The Tata Industrial Bank was assessed 
by the Oolleator of In.ome Tax for the year 
1S-20-21 on profits amounting to nearly thir¬ 
teen lacs. I omit all mention of super-tax as 
ooneieseary. On appeal to the Commissioner 
a alight rodo.tion was made, bat before 
both authorities an important question was 
raised by the Bank since they claimed to 
dedust from (be taxable profits a .am of 
Rs.?,S8,000 6aid to he the amount of depreca¬ 
tion on war bonds and securities belonging 
to the Bank, arrived at by comparing the 
maikrt rates with the valuations in the 
Bocks of the Bank. This dedo.tion was not 
allowed on the ground that the only allowance, 
and dedustions to be made from the gro.s 
inaome in erder to arrive at real assessable 
profits were those mentioned in 6ub eeotion 2 

of section 9. ' , 

The following questions were referred to 
the High Court for decision : — 

(1) Whether on a true construction of the 
Indian Income Tax Act of 1918 and in par¬ 
ticular section 9, the only allowances and 
deductions to be made from the gross income 
in order to arrive at real assessable profits 
are those mentioned in sub-section 2 of seaticn 
9 and whether the eaid section 9 prohibits 
any allowances or deductions other than those 
specifically mentioned therein, 

( 2 ) Whether on a true construction of the 
.aid Act and in particular section 9, the 
assessing officer is not entitled in his discre¬ 
tion to allow a deduction whish is proper and 
necessary to be made in addition to. those 
specifically enumerated in aob section 2 in 
order to ascertain the real assessable profits. 

(t) Whether the deduction of Rp. 2,98,0‘J 
(being tbe amount of depreciation on war 


Oivil reference made by the Chief Revenue bonds and securities) cat of tbe greet 


Authority, auder section 51 of the Indian earnings of the assesses is a deduotion pro- 
iowooTax Aet, 1918, period DQiesiary to be made in order to 
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ascertain tba real assessable profits order tbe 
said Att, and, 

(4) Whether the Aat attaches to the 
expression profits ’ a meaning differ¬ 
ent from what is known as eommeraial 
profits. 

Stc'.ion 5 of tbe Aat inolodes amorg the 
•lasses of income wbioh shall be abargeable 
to Inacme Tax inaome derived from business.’ 

Under teation 9 (1) the tax shall be pay¬ 
able by an assesses under the head 1 Inaome 
derived from business' in respeat of tbe 
profits of any business earned on by him. 

Under Eeetion 9 (2) such profits shall be 
eomputed after making the following allow- 
arose in respeat of sums paid or in the ease 
of depreeiation debited. 

Items I to V, VIII and IX are items of 
aatual expenditure, Item Vll deals with tbe 
ease of machinery sold at a less priae than 
the test lees depreeiatior, Item VI deals 
with the depreaiaticn of maebiDery, plant and 
buildings, 

It would appear, therefore, that with 
regaid to assets owned by tbe assesses other 
than maahirery, plant and buildings, a debit 
for depression is not allowed. 

Tbe difficulty in the ease arises from the 
fast that various meanings aaD be asaribed to 
tbe word ‘ profits ’. 

The petitioners have relied on the definition 
of profits’ as laid down in t'paniih Froipict• 
irg Company Limited, In re (1). The alaim- 
ants agreed to serve the Company at a 
fixed salary wbiah they were rot to be 
entitled to draw except ent of profits (if any) 
arieing from the business of tbe Company. 
The Company went into voluntary liquida¬ 
tion. After all the creditors except tbe 
claimants were paid and all tbe capital sub¬ 
scribed was paid to the ebare holders, there 
remained a surplus in tbe hands of the liqui¬ 
dators wbiah tbe claimants contended should 
be treated as profits within the terms of their 
agreement. Two contributories took out a 
summons asking for a declaration that the 
claimants were not entitled to prove in respeat 
of tbe surplus on tbe ground that profits 
should be restricted to profits realized by tbe 
Oompaiy on a going acncern. 

Fletcher Monlton, L. J., said (page 98) 


(I) (1911)1 Ch. 92 S 10 L. J. Ch. 210; 103 L. T. 
609; 18 Maiibou 191| 06 S. J. 63; 27 T. L. B. 70. 


CASKS. [1922 

"The word ‘profits’ has, in my opinion, a 
well defined legal meaning, and this meaning 
coincides with the fundamental conception of 
profits in general parlance, although in 
mercantile phraseology the word may at 
times bear meanings indicated by the special 
context which deviate in some respects from 
this fundamental signification. ‘Profits 
implies a comparison between the state of 
a buf inoFs at two specifio dates usually sepa¬ 
rated by an interval of a year. The funda¬ 
mental meaning is the amount of gain made 
by the business during the year. This can 
only be ascertained by a comparison of the 
assets of the business at the two dates. For 
practical purposes these assets in calculating 
prefits must be valued and not merely 
enumerated... A dep-eaiation in value, whether 
from pbysioal or commercial causes, which 
affrots their realizable value is in troth a 
business loss...But though there is a wide 
field for variation of practice in these estima¬ 
tions of profits in the domestic documents 
cf a firm or a company, this liberty ceases 
at ODce when the rights cf third persors 
intervene. For instaDoe, the revenue has a 
right to a certain percentage of the profits 
of a company by wsy of income tax. The 
actual profit and loss accounts of the com¬ 
pany do not in aDy wsy bind the Crown in 
arriving at the tax to be paid.” 

No doubt in tbe balance sheet of a business 
the excess of assets over liabilities or vice vena 
is represented by a credit or debit to the 
profit and loss aeoount, so as to make the 
totals even. There is not much difficulty in 
calculating the liabilities, the value of the 
balance sheet depends on tbe oorrect valuation 
of tbe assets. It is the reckless or over- 
sanguine valuation of assets whieh is tbe 
precursor of roin. Now if it had been 
intended by the Act that the profits for any 
particular year should be calculated by the 
gain in tbe excess of assets over liabilities 
during that period nothing would have been 
.easier than to give expression to that in¬ 
tention. But, on the one hand, difficulties 
would arise in the oase of every assessment 
in ascertaining that tbe assessee had made 
a fair valuation of his assets, while, on tbe 
other, tbe assesses would be taxed qn 
every appreciation in the market value of 
his assets, and that is certainly not the object 
of an Income Tax Act. It must be remem¬ 
bered that the word ' profit' ie only need 
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for explaining tbe method by whiah taxable 
ineome is to be aompnted. I am, therefore 
alearly of opinion that we are Dot concerned 
with the legal definition of pro6ts’ as laid 
down by Fletoher MonltoD, L. J, in the ease 
above aited. 

As tbe learned Lord Jaetiee points oat, a 
firm or a eompany has a wide field for varia¬ 
tion in prastiee in its estimation of its 
profits bat that liberty aeases when tbe 
rights of a third party intervene. And in 
tbe ease of income tax tbe Legislature 
presaribee tbe manner in whioh tbe taxable 
amonot is to be aalanlated. The ineome 
of a business may be defined as tbe gross 
earniDgs either aataally received or properly 
aoneidered as if they had been reeeived, after 
dedusting all ordinary expenses incurred in 
the earning. These expenses must some 
under one of the Items I to V, VIII and 
IX of seation 9 (2). When the questions arise 
how the ineome is to be disposed of, the die- 
tination between inaome and profits as legally 
defined above will be olearly seen, and pro¬ 
fits may be fairly aoaurately de9sribed as 
that amount whieh oan be taken out of the 
business for dividends or private expenses 
without impairing its effieienay. Of aourae 
out of that amount something may etill be 
left in tbe business by way of reserve but it 
is not disputed that any sum eredited to 
reserve is liable to be taxed. It may also be 
as well to note that we are not concerned 
with the aa«e of a business whiah deals in 
atoaka and shares, looking solely for its inaome 
to tbe gains made by buying and selling, for 
it teems to be admitted that then an- 
tiaipated losses may be dedusted. We have 
been referred to the aorresponding provi¬ 
sions of the English Inaome Tax Aat but 
it would appear that tbe Indian Legislature 
has deliberately refrained from adopting 
those provisions, and instead of detailing 
allowaDses whieh eannot be dedusted men¬ 
tions specifically tbose whieh san. At tbe 
same time no English sane baa been sited 
to ns in whioh adeduation for depresiation 
such as is now olaimed baa been allowed. 
In the rules applisable to saeea I and II 
of Sabednle D of the Inaome Tax Aat, 

8 4 9 Geo. V, a. 5, the only rule whiah 
deala with depresiation is role 6 in 
wbiah a deduction for depreciation of 
masbinery and plant aan be allowed from 
tbe profile or gain of a trade. 


Apart from that, the only deductions 
whiah would be aliowed if not prohibited 
would be expenses incurred solely for the 
purpose of earning the profits, and any 
other debits for depresiation would not some 
within this oitegory. It eeems to me, there¬ 
fore, that in aonstruing seations 5 and 9 of the 
Aat, ahargsabla inaome is synonymous with 
profits and seation 9 (2) presaribee bow 
those profits are to be asaertained. From 
the gross inaome only eertain debits for 
depresiation are to be allowed and this debit 
asked for by the Bank not being mentioned 
therein eannot b] allowed. 

I think this was the obvious intention of 
the Legislature, sinoe, while depresiation 
of machinery, plant and buildings aan easily 
be aalanlated as provided in tbe Aat, it 
would be a very different matter to have 
to enter into suah escalations with regard to 
assets other than these. Bat this mash is 
elear that if the profits of a business are 
to be calculated assording to the legal de- 
finition of profits, that method- of aal- 
suiation must be aontinned from year to 
year, and an awessee would not be allowed 
to write down his assets io a year when 
maikst values bad declined without writing 
them up when valnea had inoreased. 

I would answer tbe questions propounded 
in tbe reference as follows :— 

1. Pro6ts io sestion 9 of the Aat means 
absrgeable inaome and mast be aompnted 
from the gross inaome after allowing for tbe 
sums pajd and debited as detailed in sub- 
seotioo (2), 

2. Tbe assessing offiaer is not entitled to 
allow any dednation for sums paid or debited 
other than those properly paid and debited as 
detailed in snb-seation (2). 

3. No. 

4. Profits' in tbe Ast means chargeable 
inaome. 

The B»nk will have tu pay the costs of 
the reference. 

Shih, -f.—Oa thic reference the position 
appears to me to be simple and clear, though 
on account of the way in which the ques¬ 
tions have been formulated il has betome 
unnecessarily difficult. On the interpretation 
of section 9 it seems to me to be clear 
that the tax onder the head “income 
derived from business" is payable in respect 
of the profits of tbe business tarried on by 
tbe aneesee. The meaning of tbe vtwd 
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‘profits' is not defined: but I agree with the 
learned Chief Justice on this point in bold¬ 
ing that it is the gross income of the 
holiness. Even then it may be open to 
the assessing authority to take into considera¬ 
tion the nature of the business and the 
Josser, if any, in determining the profits or 
the gross income nf the business. The section 
does cot make any provision as to how the 
profits are to be determined. But it seems 
to me that where a deduction is proper ar.d 
necessary to be made in order to ascertain 
the ‘profile’ or gross income of any business, 
the assessing authority may allow it in his 
discretion. 

The section, however, makes prevision 
for making allowances in respect of certa n 
sums paid or in the oase of depreciation 
debited by tie Company or the individual 
concerned. They are stated in section 9, 
eub-eection (2) end it is clear that those 
are the only allowances which the parly 
could claim es of right. The Collector is 
not bound to make ary other allowances in 
favour cf the party, ncr is the parly entitled 
thereto bb of right. In the prefect cafe 
the depreciation claimed by tbe Ccmpay is 
not covered by any clause of section 9 (2) 
and cannot be allowed as such. This poei- 
tion is not seriously contested before us 
on behalf of the Company. But it is urged 
that as an item cf loss it is open to the 
Collector to allow it in calculating the pro- 
fits 'or the gross income of the business 
duriDg the year in question. As stated in 
the letter of reference, the attitude taken 
np by the Company before the Revenue 
Authorities was toolaim only depreciation as 
such without agreeing to take into aeoount 
appreciation, if aoy. As regards this point, 
the position for the Crown has been very 
fairly and in my opinion ocrrectly stated by 
the Chief Revenue Authority in paragraphs 
of the reference. This reference must, there¬ 
fore, be dealt with co the footing that the de¬ 
duction claimed by the Company is in respect 
of depreciation as suoh and not as an item 
of lessor gain in the business during the 
year. This will prejudice neither the right 
of the Company to claim, tor the power 
of the Revenue Authorities to make, due 
allowance for eny lots or gain in virtue 
of depreciation or appreciation of tbe 
various securities in the course of and as 
part of the business in determin ng the 


amount of the profits or gross income of 
tb8t besinete, if (ho fasts essential for 
making 6ucb allowance are established. It 
is not easy, in my opinion, to formulate 
categorical replies to tbe questions some of 
which are general. Treating the reference, 
however, as limited to the claim made 
before tbo Revenue Authorities for depresia- 
tion as ensb, I soncur in the answers pro¬ 
posed by my Lord tbe Chief Jnetice to the 
questions raised in this reference as also in 
the order as to sosts. 

The Bank's Attorney moved the High Court 
on the 4th November 1921, for an order fixing 
up the scale of sosle. 

MiCiiOD, 0. J.—Following our desision in 
Aurangabad Will Ltd,, In re (2) the costs will 
be taxed as on the Original Side. Bui in 
order to avoid any question being raised 
in future whether tbe Court has jurisdiction 
in references of this Datare to direct costc 
to be taxed on the Original Side scale, it 
will be advisable to sonsider whether a rale 
should he framed under the Bombay Pleaders 

Act XVIII of 192 \ 

Amuer accordingly. 

(?' 64 Ind. Cas. 9, 23 Bern. L. R. 670, 46 B. 1286. 
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Vol. LXVI1 INDIAN OASES, 093 

BIUI BIJ K01R tf, THAKOR JAI lUDRi BiBiDOR SINOH. 


It is fcho duty of a Court to avoid such n cou- 
Btraction of & docreo ns mav in future result in 
multiplicity of suits between the parties in respect 
of & matter which has . been finally settled, [p. 935, 
Col lj 

A taluqdnr executed a Will, under which ho devised 
his estate to his nephew, and bv the same Will he 
granted a maintenance allowance of Rs. 500 per 
mensem to his wife. By a subsequent codicil he grant¬ 
ed another sum of Rs.500 per mensem to his wife. 
The lady Inter on brought a suit in the Court of liie 
Subordinate Judge to enforce her right to the an¬ 
nuities against the legatee. She not only claimed tho 
arrears of maintenance bat also asked for relief as 
to her right for the same in futuro and paid Court- 
fees both under clause (i» and clause (ii) of 
section 7 of the Court Fees Act. Tho Snbor- 
dinate Judge held that she was entitled to an allow- 
anee of Rs. 600 per mensem, under the Will and that 
ohe was entitled to nothing under the codicil On 
appeal, tho Judicial Commissioner's Court decreed 
her claim “for a declaration that she is entitled to 
maintenance at the rate of Rs. 1,000 per mensem out 
of which half will be recoverable from the taluqdari 
and the other half from the non -taluqdari property, 
if any," On a further appeal, thoir Lordships of the 
Privy Council upheld this decree and observed as 
follows: -“Tho respondent's Counsel expressed a fear 
that the declaration granted was insufficient It 
doss not so seem to thoir Lordships. It is a corollary 
of the declaration granted that any income which 
has since the death been received from tho non. 
taluqdari estate will bo liable as well as the futuro 
income to pay the extra 60J rupees, including 
arrears, from the death up to the date of tho 
declaration: ” 

Held, that the decree was not merely declaratory 
of the lady’s right to maintenance but that it 
empowered her to rooover that maintenance from 
tho taluqdari and non-taluqdari properties to tlm 
extent to which they were respectively lialilo. 
[p. 985, ool. ),] 

Rathi Ran v. Chaudhrain Sahib-un-nis^a, 15 Ind. 
Caa. 2G9j 16 0. C. 99, distiugoiahed from. 

In transmitting an ordor of His Majosty in Council 
to the Court below for execution under Order XLV 
rulo 16, Civil Procedure fodo, & High Court is 
perfootly competent to give directions to tho lower 
Court for the paymonl of tho money only in tho 
event of a sufficient security being filed by the 
decree-holder, [p. 988, col. 1.] 

An order passed by consent is conclusive between 
tho parties, [p. 980, ool. 2 ] 

Appeal from a dearee of the Seaond Ad- 
ditional Diatriat Judge, Lueknow, dated the 
12th February 1S20. 

Mr. John Jachon , for the Appellant. 

Babue hhwari Fratad and Mohan Lai, for 
the Beipondent. 

JUDGMENT.—Thakur Rijindn Bahadur 
Stagh was the last holder of the hjahew* 


taluqj, io the District of Kheri. He died on 
the 18th Ojtober 1912. By hie Will of the 
14th Jure IS07 he devised the estate to bis 
Dephew, Thekar Jai Indra Bahadur Siogb, 
and by the same Will he granted a mainten- 
acse allowance of Be. 500 per mensem to his 
wife, Rani Bijai Raj Kcer. By a eodieil of 
the 4tb October 1912 he granted another sum 
of Re. 500 per mensem to Rani Bijai Raj 
Koer. Baoi Bijai Raj Koer brought a eait 
in Jnly 1913 in the Ocurt of the Subordinate 
Judsre of Kheri to enforae her right to the 
annuities stated above against Tbakur Jai 
Indra Bahadur Singh. In her plaint the 
lady stated that she bad reaeived a aertain 
amount of mooey from Thakur Jai Indra 
Bahadur Singh in payment of the mainten- 
anee due to her. The relief whiah she asked 
for was that the "Court might be pleased to 
pass a dearee for Rs. 5,479 U 0 with interest 
at six per sent, per annum until payment from 
the date of eait, and the aoets of the suit and 
that the plaintiff might be declared entitled 
to an allowaoee at the ioereased rate set out 
in tho aondiail of the 4th of Oitober 1912, 
that is, to R 9 . 500 a month more than waa 
pet out in the Will of the 4th June IS07.” 
Soon after the institution of the auit jaat 
mentioned, Thakur Jai Indra Bahadur Singh’s 
eetate was taken under the euperinteudenae 
of the Court of Wards and the Deputy Com- 
missioner of Kheri was aonaequently sub¬ 
stituted as a party to the suit. 

It would be seen from whit has gone 
befere that the Rani not only elaimed the 
arrears of maintenance but also asked for 
relief as to her right for the same in future. 
She aieordingly paid Court fees both under 
olaose (*') and olause (»'i) of Bastion 7 of the 
Court Fees Aat (Act Vll of 1870). The 
learned Subordinate Judge held that the Rani 
was entitled to an allowance of Rs, 500 per 
metiem under the Will and that she was 
entitled to nothiqg under the sodioil. The 
Rani appealed to this Court, Her appeal 
was suaaessful, At the end of its judg. 
meat this Coait ordered as follows: —"The 
appeal ip, therefore, allowed and the plaintiff’s 
•laim decreed for a declaration that she L-t 
entitled to maintenance at the rate of 
Rs, 1,000 per month out of whiah half will 
he recoverable from the talquda'i and the 
other half from the non taluq lari property 
if any.” The defendant, that is, the Depot, 


984 INDIAN 

BIJAI RAJ KOER V. THARUR JAI 1NDBA BAHADUR 

Commissioner of Kheri was dissatisfied with 
the desree of this Court and an appeal was 
preferred by him against that drearee 
to His Majesty in Coonsil. That appeal 
was dismissed and the desree of this Court 
•oDfirmed. 

Rani Bijai Raj Koer, tbs detree-bolder, 
then applied to this Court under Order XLT, 
rule 15, of the Code of Civil Proeednre and 
this Court transmitted the order of His 
Majesty in Countil to the Subordinate Judge 
of Kheri for exeaution. In spit6 of her great 
efforts the lady suaseeded in recovering only 
about Rs. 1,200 in exetntion of her detree in 
tbe Court of the Subordinate Judge of Kberi. 
Afterwards she applied under section 39 of 
tbe Code of Civil Proeednre for tbe transfer 
of her dearee to tbe Court of tbe Subordinate 
Judge of Luaknow. The dearee bolder pre¬ 
sented a fresh applieation for exetntion on 
the 12th of Maroh 1919 to the Court of tbe 
Setond Additional Distriot Judge of Lutbnow, 
to whose file tbe ease had been transferred 
for disposal. Tbe prayer in tbe appliiatiou 
was that under Order XXI, rule 52, of the 
Code of Civil Proeednre a prohibitory order 
be issued to the Registrar of the Court of the 
Juditial Commissioner, Oudh, and Rc. 20,594 
together with future interest, whatever it 
might be, be made payable. It may be stated 
that this sum of money was held by the 
Registrar of this Court as belonging to the 
judgment-debtor, being tbe profits of non- 
toluqdoii property of whish he had beaome 
tjie owner by virtue of a desree of tbe Privy 
Council. Tbe learned Additional Distriot 
Judge issued tbe order prayed for on the 12ih 
Maroh 1919 but unfortunately this was done 
without notise to tbe judgment-debtor. On 
tbe 14th Maroh 1?19 tbe decree-holder 
moved this Ocurt by a petition of that date 
for an order for the payment of tbe money 
attaohfd under the prohibitory order men¬ 
tioned before. Notice of this application was 
issued to the judgment debtor and at the 
hearing of it his Counsel, Mr. St. George Jack- 
son, appeared before the Court. This Court 
disposed of the applieation by its order dated 
the 25th July 1919 whish we set out here in 
extento. 

"It is not disputed that Rajindra Bahadur 
Singh became entitled to a half share in tbe 
31 villages. The profits, out of wbisb a half 
share has been attached, are the profits of 
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those 31 villages, from the 11th November 
1910, when the Receiver got possession op 
to tbe 18th Ootoberl912, the date on which 
Rajindra Bahadur Singh died. There appears 
to be a certain amount of dispute as to tbe 
manner in whioh the legacies made by 
Rajindra Babadur Singh should be adminis¬ 
tered. One of the legatees is Jai Indra 
Bahadur Singh, the judgment-debtor, whose 
interest has been attached in this case. The 
money attached cinnot, however, be paid to 
the attaching creditor beoansa other annuit¬ 
ants and legatee? are also ooncsrned in the 
administration of tbe estate, left by Rajindra 
Bahadur Singh. 

Mr. John Jaok9on, who appears for tbe 
attaching creditor, states that his olient will 
furnish security for the refund of the money, 
if it is paid to her, in tbe event of the title 
of tbe judgment debtor, whose interest has 
been attached, being hereafter found defec¬ 
tive. Mr. St. Gaorge Jackson, who appears 
for tbe judgment debtor, states that he has 
no objection to the money attached being 
paid over to the attaching creditor, if 
suffioient security is furnished as above- 
provided. 

"Let the attaching creditor be allowed six 
weeks’ time for filing security. In case the 
seourity is furnished, the amount attached 
will be sent over to the Court making the 
attachment. If it is not furnished, both tbe 
applications will stand dismissed. Tbe parties 
will in the circumstanoes, bsar their own 
coets of this proceeding. " 

On the 5th Aoguet 1919 tbe judgment- 
debtor lodged objections to tbe execution of 
the decree in the Court of the Second Addi¬ 
tional District Judge. The ground upon 
which the application for execution was even¬ 
tually thrown out by the learned Judge was 
not taken in tbe petition of objection dated 
the 5th August l9l£ but was urged at tbe 
hearing. The objection was that the decree, 
which Rani Bijai Raj Koer was seeking to 
execute, was merely declaratory and not cap¬ 
able of execution. The learned Judge accepted 
the objection and diemiesed tbe application 
for execution except as regards a sum of 
Rs. 2,932 10 10 recoverable as arrears of 
maintenance under the decree in question- Tbe 
decree-holder has preferred this appeal against 
that order. 

We are of opinion that the appeal must 
prevail. The attitude which the judgment- 
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debtor has taken in resisting the execution 
of the decree ifl manifestly unjust It is 
our dear duty to avoid each a construction 
of the decree in question which would 
hereafter result in multiplicity of aQ,u 
between the parties in respect of a matter 
whish has been finally settled by His Majesty 
in Council. We think that the decree is not 
merely deeUratory of the plaintiffs right 
to the maintenanoe but that it empowers 
her to resover that maintenance from the 
tduqdati and non talvqdari properties to 
the extent to wbish they are respectively 
liable. A eopy of the printed case of 
the respondent in that appeal lodged 
before their Lordships of the Privy Ooonnil 
has been plaoed before us by the learned 
Ocuneel for the appellant. Amongst the 
reasons stated therein for the dismissal 
of the appeal, odo was as follows Because 
the decree as drawn up in the Court of the 
Judicial Commissioner ought to be amended 
as it might raise difficulties so as to prevent 
the respondent from exersising her right to 
resover in execution of arrears of maintenance 
improperly withheld." This matter seems to 
have been considered by their Lordships of 
the Privy Council at the end of their 
judgment. They eaid:-“Tte respondents 
Counsel expreised a fear that the declaration 
granted was insufficient. It dees not eo 
eeem to their Lordtbipe. It is a corollary 
of the declaration granted that any income 
which has since the death been received from 
the coa-faluqdati estate will be liable, ac well 
as the fntur e income, to p ay the exti a Rs. 500 
including arrears, from the death op to the 
date of the declaration." Deputy Conwit • 
lionet of Rheri v. Bijai Rat Koer (0. 

The mere fact that the order passed by 
His Majesty in Council con6rms the declara¬ 
tion granted by this Court does not make 
the order in any sense nnexecutable. In 
the ease of Barlow v. Orde l2), Lord 
Westbury, in addressing the CooDsel for 
the petitioners in that sase» observed aa 
follows "Yoor client will take care to 
understand, and it mast be generally under¬ 
stood, that their Lordships do not recognise 
the existence of any doubt or difficulty in 
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that which ha9 embarrassed the Court below, 
namely, that a declaration is not equivalent 
to an order. It is the duty of an Appellate 
Court frequently, and all that it can do, to 
make a declaration, and then the form in 
whioh that declaration is sonseived, and the 
words in which the order is framed, amount 
to a direction to the Court below to clothe 
that declaration in the proper form of a 
mandatory order, and to give effect to the 
mandatory order so expressed." The decree 
of this Court, the necessary portion of which 
we have quoted before, not only granted 
a declaration as to the right of the plaintiff 
but it further laid down the mandate that 
"half will be recoverable from the taluqiari 
and the other half from the non-taluqdari 
property." 

Decrees relating to maintenance have 
frequently been subjected to an objection 
similar to the one urged in this case. In 
this connection we may refer to a decision 
of the High Court at Calcutta in the case of 
Aihutoih Banner.ee v. Lukhimoii Debya (3). 
We may add respectfully that we entirely 
agree with the view taken by the Full Bench 
in that esse as regards the construction of 
such decrees. Our attention was drawn to 
a decision of a Bench of this Court in tha 
case of Raihi Bam v. Ohaudhrain Sahtb-un• 
niita (4). The ratio decidendi of that case* as 
wellacof many other oaees considered in 
that judgment, was that no date had been 
fixed in the decree from which the maintenanee 
would become due. In the care before ns 
there is no such difficulty. The date is not 
only well-ascertained on the facts of the care 
but it ie distinctly mentioned in the order of 
His Majesty in Counsil, as being the date of 
the testator’s death, 

But there is another ground upon whith 
we think this appeal must succeed. We have 
already quoted in full the order of a Bench 
of this Court dated the 25th July 1919. 
The Counsel, who appeared for the judgment- 
debtor, dietinotly gave hie consent to the 
money being paid over to the decree-holder 
if sufficient security was famished by her, 
It is admitted that the security which this 
Court ordered to be famished has been 
filed and accepted as sufficient by the 


(1) 43 Ind. Cas. 987j 20 0. [C. 280 at p. 264; 22 0. 

W. N. 305: 4 0. L. J. 739, (1918) M. W. N. 824; 8 L. 

W. 1 \P. 0.). 1 C8) 19 <V 139,9 Ind. Dec. (k. e.) 838 (F. B.), 

(*) 18 W. E, 175; 8 Pf H. 1872 (P. 0.), - (4) 15 Ind. (?u, 889; 15 0. 0, 99, 
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Oonrk. We do Dot think that it ii now 
open t) the raipoadsD 1 . to within? that 
•onsent. It was acted upon by the dejree- 
holder inasmuch as she Sled the essarity 13 
pursuance thereof ao noted above. The 
order of this Court, therefore, i 9 in oar opinion 
binding on the respondent We any refer 
in this connection to the following deo'sion 9 
of their Lordships of the Privy Council, 
Mungul Penhad Dichit v. Grija Kant Lahvi 
( 0 ), Him Kirpal v. Rup Kuari ( 6 ) and Beni 
R*m v. Nanhu ilal (7). 

The learned Pleader for the respond¬ 
ent argaed that the order of the 25th 
JaJy 19*9 was passed by this Ooart in 
its administrative oapacity and that it 
had do jurisdiction to pass that order if it 
were held to be of a judicial character. We 
are Dot prepared !o accspt this eontention, 
We do not tbuk that by transmitting the 
order of His Majesty in Council to the Coart 
below for delation aDder Order XLV, rale 
15, of the Ood$ of Civil Procedare this Court 
divested itself of the power of giving directions 
to the Coart below in regard to the execution 
cf the decree. Sab-rale (2) of rale i5 of that 
order vests each a jurisdiction iD this Court 
and it shall (ppon the application of either 
party) give cooh directions as may be required 
for the execution of the eame; and the Court 
to which the said order is so transmitted shall 
execute it accordingly.” We may quote 
another remark of Lord Westbury from the 
case cf Batloio v. One (2) " Therefore, 

it was the dut^ of the parties to have brought 
the deoree of Her Majesty in Coonoil to the 
knowledge of that Court, aod asked that 
Court to enforce aod execute the decree, and it 
would be the duty of the Court to give 
directions for that purpose. Of source, it has 
do primary pocer of doing it; but it is to be 
enforced ard executed under the directions 
of the Court by the Judge or officer by whom 
the suit was originally tried.” Tbis Court 
war, therefore, perfectly competent to give 
directions to the lower Court for the payment 
of the money only in the event cf a suffiiient 
security being Sled by the decree holder. 
We have already pointed out that this order 

(5) 8C. 6’ ; II C. L. B. 113; 8 I. A. 123; 4 Sar. P. 

C. J 249; 4 Ind Dec. (x. s.) 32 (P. C.). 

(6) 6 A. 2«9; 1 1 I. A. 37; 4 Sar. P. 0. J. 489; 3 Ind. 
Dec. (x. a.) 718 (P. C.J. 

(7) 7 A. 102; 11 I. A. 181; 4 Sar. P. 0. J, 5tJ4; 4 
Ind, Dec. (x. s.) 133 (P, C.). 


was passed with the consent of the judgment- 
deb'or. Id a recent deoision of the Privy 
Council in the ca-=e of Ramachandra Deo Goru 
v. Chaitana Baku (8) Lord Buckmaster stated 
the effect of an order passed by consant as 
being eondusive between the parties. We 
are conhdent that if the order dated the 25th 
July 1919 had been brought to the notice of 
the learned Additional District Juige he 
would have ?iven the same effect to it as 
we have done. 

We, therefore, allow the appeal, set aside 
the order of the learned Additional District 
Judge and, as the case was dispossd of on a 
preliminary point, we send it back to him 
for disposal according to law. The appellant 
will be entitled to her osts in both the 
Courts. 

1 p - Appeal alloued. 

18) 56 Ind. Cas. 53'; 18 A. L. J. 625; (1920) M. 
W. N. 766; 39 M. L. J. GS; 28 M L. T. 9*; 12 L. W. 
260; 24 0.W.N. 1055; 2 U. P. L R. (P. C.) 122; 22 
Bom. L. R. 1313; 47 I. A. 200 ,P. C.). 
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Hindu Law—Widow—Partition amon<j family — 
Widow given full share of husband—Intention—Hut. 
band's heirs entitled to such property after widow's 
death—Evidence—Statement by deceased person prov. 
able against persons claiming through him. 

Where after the death of a brother the remaining 
brothers partition the joint family property and 
give to the widow of the deceased brother the full 
share of their deceased brother in the immoveable 
as well as in the moveable property and in the assets 
of the joint family business, and the share is much 
more than what is needed for her maintenance, 
it may be assumed that the intention of the 
brothers was to regard the widow as the represen¬ 
tative of the late husband and in such a case the 
shore thus allotted to the widow descends after her 
death to her husband’s heirs, [p 99', col. .] 

Any statement made by a p?rson in a previous 
suit agains: his own interest is provable after his 
death in a subsequent suit ns against a party 
claiming through him [p. 93J, col, l.j 
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first appeal from a decree of the Sab- 
ordinate Judge, Sbabj ibanpur, dated the 
11th May 1918. 

Mr. Gultari Lai. for the Appellants. 

Mr. Barnanian Priiil and N. P. Asttani, 
for the Respondents. 

JUDGME TT.—The plaintiff] in this suit 
ai originally Bled were Sakh Lai, eon of 
Shib Oharan Lai, together with Jhabbu Lai 
and Daulat Run, eons of Kalla Mai, an own 
brother of Sakh Lai. The fact that Sakh L al 
has since died and ie now represented in this 
appeal by hie aone does not affest any of the 
question* before ns for determination. The 
principal defendant, Jwala Prasad, is the 
daughter’s son of Lalji Mai, brother of Shib 
Oharan Lai. For certain reasons whioh are not 
materialin viewof thedesision we haveoome to 
in the case as a whole, there were j lined with 
him as defendants bis father Janki Praiad and 
hie wife Uuiimiat Dropadi. In dealing with 
the appeal before ns we propose to treat 
Jwala Prasad as the principal and the only 
substantial defendant in the case. It is ad¬ 
mitted that Shib Oharan Lai and Lalji Mai 
had two other brother* named Manna Lai aod 
Bindrabao. Of these fonr brothere Lalji Mai 
died first, in or about the year 18?9 A. D. 
Shib Ohatan disd in 1889, Bindraban in ly09. 
Afui ammit Genda, widow of Lalji Mil and 
grandmother of the principal defendant died 
on the 9th of May 1913. Manna Lai survived 
her, bat had died bsfore the institution of the 
present soil. The plaint as drafted can only 
be described, in view of the fasts disclosed 
by the evidencr, as a thoroughly disingooaon9 
dosament. It alleges that Lalji Mai died at 
a time when he and hie three brothere si'll 
formed a joint undivided family and it care¬ 
fully avoids admitting that separate possession 
or eDjoym9nt in respect of any portion of the 
join*, family estate was ever conferred upon 
his widow Musammat Genda. There is an 
admission that this lady's Dame was reiorded 
as the owner of a rateable share in some of 
the Z imhdari property belonging to the joint 
family. This i* eaid to have been done ‘for 
consolation" only, and there is an express 
plea that Muiawwaf Genda never enjoyed 
aitml possession over the landed property 
standing io her name. With reference to 
0 if tain other issms of property, whish ad- 
mitiilj d i mi fsrm part of the joint family 
estate at the time of Lalji Mai's death, there 


Bre allegations to the effest that they bad 
heeD 6tqaired wilh the iccsme from ancestral 
property bnt fictitiously in the Dames of certain 
cf the defendants, The plaintiff g:ee on to 
state that after Afuiommat Genda’e death, the 
defendants by setting np false and nnfonnded 
elsims have dispossessed the plaintiffs in 
respect of some of the items of property 
epecified at the foot of the plaint and have 
denied their title in reepect of other items. 
The snit, therefore,is for recovery of possession 
in respect of shares in a number of items of 
property and a dcchration of title in respect 
of the plaintiffs’ shares in certain other item*. 
The principal defence wa9 undoubtedly that 
there had be;n a separation in the family 
prior to the death of Lalji Ms 1 , that Muiam- 
mot Genda had succeeded to Lalji Mai’s 
estate as a Hindu widow and that the 
principal defendant Jwala Prasad was the 
heir (o that estate under the Hindu Law 
after the death of hie mother and of hie 
grandmother. There can be no question, 
however, that the written statement of this 
defendant did also set np a certain alterna- 
tive line of defense. It admitted that the 
death of Lalji Mai had taken place in the 
year 1879, whereas a formal and effective 
partition of the joint family property only 
took place 6ve years latar, that is to say, in 
1884. Inaimneh, however, as ifuiummat 
Genda was, according to tbs defendant, 
assigned a }th share in all the property 
divided at the partition of 1884, and was 
assigned this .share as the representative of 
Lalji Mai, it was contended that, if she did 
not in fact take this property in the ordinary 
way as the widow of a separated Hindu, then 
she must be taken to have received it at the 
partition with full proprietary rights aod 
it was pleaded that bsfore her death she had 
executed a Will in favour of the principal 
defendant, In the closing paragraph of the 
written statement the plea was very distinctly 
taken that, in any poasiblj event, the defend- 
ant Jwala Prasad, as the representative (that 
is to say, as the lawful heir and enosessor) 
either of L.lji Mai or of Afuiammif Genda, 
had a better claim than any of the plaintiff] 
to that portion of the property in aoit 
which had formed part of the original j)int 
property of the family and had been 
assigned to Vtmmmaf Genda at the partition 
of 1884. With regird to other items of 
property the dafeqdaqte eoateoded that they 
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represented acquisitions made by Muiammat 
Genda oat of the inrplae pro6fs of the 
property in her hands, that they had never 
accredited »o the estate of Lalji Mai in the 
hands of his widow, that she had retained 
fall disposing power in respest of the same 
and that she had disposed of them in favour 
of the defendants. There were also sertain 
pleas shallenging the right of the plaintiffs 
to sne fora mere deehration in respest of 
seme items of property. The suit was tried 
oat in the Coart below upon issues very 
earefally framed which seem fairly to oover 
the whole ground of the sontroversy between 
the parties. The seoond issue was in the 
follow'ng terms ;— 

Whish of the disputed properties existed in 
Lalji Mai’s time and what interest did 
Muiammat Genda arquire in it ? 

We have laid eome stress upon the plead¬ 
ings and the frame of the issues, because it 
has been suggested to us that the argument 
prineipally relied upon before us on behalf of 
the dsfendants-respoedents sets up on their 
behalf a ease not taken in the Court below, 
or raises eome issue, not tried by that Court. 
We think it will be suffieienlly dear wben we 
some to deal with the point that this is not 
the case, in view of what has been sta'ed 
above, regarding the pleadings and the sesond 
issue in the ease. The learned Subordinate 
Judge found that Lalji Mai died whilst 
still in a state of jointnets with hie three 
brothers, but that there was a partition, 
accompanied ty a complete division < f the 
joint femily property in the year 1881, five 
years after the death of Lalji Mai. At this 
partition oertain properly, including some of 
the landed property in suit, was handed over 
to Muiammat Genda. It remained in her 
possession from that date until her death in 
l 913, She made savings out of the income 
of this property and by means of these 
savings acquired some of the other properties 
in 6uit. She seems also to have invested 
money in constructing an indigo faotory 
which was also one of the properties claimed 
by the plaintiffs. In respect of those items 
of property set forth at the foot of the plaint 
whieh had originally belonged to Lalji Mai 
and his three brothers jointly, and had been 
dealt with atthe partition of 1884, the learned 
Subordinate Judge fouod that a share in 
there properties was given to Muiammat- 
Genda as a provision for maintenance and 


that upon her death these properties would 
go, neither to her own heirs nor to the 
heirs of her husband, but, as he puts it, to 
the estate from whioh" the property had 
been taken. Upon this finding he has decreed 
the plaintifl’s claim for a certain rateable 
share in each of those items of property 
which he has put in this case. Their suit 
has beau dismissed in respait of other pro¬ 
perties aoquired by Muiammat Ganda out of 
her savings, ou the ground that these 
acquisitions had never been amalgamated with 
the corpus of tbs proparty obtained by her 
under the partition , that they ware acquisi¬ 
tions of her own over which she had full 
disposing power and that the defendants were 
lawfully in possession of the same. There 
has also been a finding adverse to the 
plaintiffs on the question of their right to a 
mere declaration in reap9it of one item of 
property. The suit having been partly 
decreed and partly dismissed, the plaintiffs 
have appealed to this Court and the defendants 
have filed cross-objections. The memoran¬ 
dum of appeal raises ooe or two questions of 
detail regarding particular items of property. 
It contests the finding of the Court below 
with regard to Muiammat Gsnda’a acquisi¬ 
tions out of the income of tbe property in her 
bands and it challenges tbe finding of the 
lower Court as to tbe extent of tbe share 
to which tbe plaintiffs were entitled. Tbe 
defendants have 61 id a petition of cross- 
objections raising more than one point, but 
principally contending that tbs 6nit ought to 
have been altogether dismissed. It was 
admitted in argument that the defendants 
could not seriously press tbe contention that 
Lalji Mai bad separated from hi9 brothers 
during his life time. We must, therefore, 
proceed with the case on tbe assumption that 
the Court below rightly found that Lalji Mai 
died in a state of jnintnees with his three 
brothers. Five years later we find these 
three brothers engaged in effecting a complete 
partition of the joint family property in 
their hands. There was moveable as well as 
immoveable property concerned. Four lisle 
were drawn np and one of these lists, ad¬ 
mittedly specifying property amounting to a 
full one-fourth share of the whole, was headed 
"share of Lalji Mai,” and the properties 
therein specified were made over to Muiammat 
Gjnda. There is nut the slightest doubt that 
tjia lady ountlnusd fir her life-time in fall 


INDIAN OASES. 


Vel. LXVI] 

JHAIliJ LAL V. J.YALA P8ASAD 

possession aDd enjoyment of the properties 
tfcns afsigned to her. Ae a matter of fact 
some years later there was a further division 
and apportionment of property, consequent 
upon the dissolution of a family business, and 
here again a full one-fourth share was handed 
over to Muaa.iimol Gsnda, The principal 
question which we have to determine is the 
effett of the partition proceedings of IS84. The 
learned Subordinate Judge has assumed, 
almost without di?cussiog the point, that the 
properties assigned to Afuiammat Genda at this 
partition were given to her in recognition 
of her right cf maintenance. It is not per¬ 
fectly dear from his judgment which of two 
proposition he intended to affirm. He may 
have meant that the three brothers, Sbib 
Oharan Lai, Manna Lai and Bindrabao 
never parted with any property at all in 
favour of ilutammat Genda and never 
created aDy estate in her favour. Prom 
this point of view it would have (o be con¬ 
tended that the cash and moveables assigned 
to Muiammat Genda were treated as repre¬ 
senting money immediately needed by her 
for her maintenaroe and that the shares in 
the landed prcp3rty made over to her 
remained all the time in the ownership of 
the three brothers, while hlutamma I Genda 
enjoyed only a permissive possession, by 
license of the real owners, in lieu of sash which 
they would otherwise have to pay her for main¬ 
tenance. This position is coarsely arguable and " 
it has not been seriously pressed upon ub on be¬ 
half of the appellants. The amount of the prop¬ 
erty made over to Uusimmat Gsnda, being 
far in excess of what she needed for her com¬ 
fortable maintenance, and the considerable 
snma assigned to her at the divisions of 
the moveables and the joint business make 
it impoaiible to suppose that there was no 
transfer of ownership and no estate oreated 
In , favour. In reply to the question 
whether or not the three surviving brothors 
or he heirB of those brothers, could at any 
f‘ ven moment have resumed pojeeasion over 
e whole os* any part of the immoveable 
MB, ' 8ae< f to Uuiimmat Genda in 
° D ^ y Possible answer seems to be 
at they could not have done so, because 
thejroceedings at the partition had amounted 
a the very least to a transfer of those prop¬ 
erties in favour of Mutammat Genda for 
her life-time, Now, assuming that a life- 
wwje waB created by the partition of I864in 
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favour of Muuwnat Gsnda, the real question 
in issue is:—who would succeed to that estate 
upon the death of that lady ? The learned 
Subordinate Judge does not seem to have 
looked at the ease from this point of view 
at all. He quotes decision io Debt ilar.gal 
Prosad Singh v. 1 lahadeo Praiad Singh (l) as 
authority for the proposition that property 
taken upon a partition by a Hindu widow 
reverts on her death to the lawful owners of 
the estate from which that property was taken. 
As a matter of fact the decision in this case 
was that such property passed on the death 
of the widow to the heirs of her deceased 
husband. If that deoision can ba applied 
literally and fully to the facts of the 
case now before ns, it is bo far from being an 
authority in favour of the plaintiffs that it 
ie decisive against them. The plaintiffs are 
not the heire of Lalji Mai; on (he contrary, 
that gentleman’s heir under the Hindu Law is' 
the ptiuiipal defendant, Jwala Prasad. As a 
matter of fact the case in question is distin- 
guiebable from the present. The property dealt 
with in the reported cate wa 9 tbe share taken 
on partition by a Hindu mother, that is to 
say, a share to which the widow concerned 
had a legal right which she could have 
enforced if neoessary by enit. In the present 
oase, assuming th»t Lalji Mai died in a state 
of jointness with hia brothers, his widow had 
a right to nothing except maintenance. 
What we have to determine is whether, the 
surviviog brothers having under the circum- 
stanoes allotted to the widow a full 
share in tbe joint family property, such 4 as 
would be taken by hsr husband had he 
survived until the date of the partition is it 
to be presumed that they oreated in her 
favour the ordinary estate of a Hindu widow 
pacsing on her death to the heirs of her 
husband, or are we to taka it that they 
intended to create in her favour a snsaial 
kind of life-estate, with reversion on her 
death to the donors or heirs of the donor# P 
We have been referred in argument to an old 
case which is the foundation of much of the 
subsequent case-law on the subject, that of 
Snwutv Rabuttv Dame v. Sibchunder Uuttic\ 
( 2 ). In that case, there having been a dispute 
in ft Htnda family regarding tha alaim* 

(1) 14 Ind. Caa, 1000; 34 A. 234?9 A. L 

M. L. T. 217; 10 0. W, N. 409; (1912) M \y w i}} 

(2) 0 M. L A. 1| 1 Sar, P, 0- J. 4$4j 19 jj, g j 
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Hindu widow, a dooument was drawn ap which 
expres-ly and in terms asriaued tertaia prop¬ 
erty to that lady for her sole absolate ore 
and benefi‘, in bar oharaoter of heiress and 
legal personal representative of her deceased 
husband. The immediate poiot for dster- 
mination was whether the widow under this 
instrument took an absolute estate, or merely 
a life-estate devolving upon her death upon 
the heirs of her deaeased husband. It was 
held that she took a life estate only and that 
the be'ri of her deaeaeed husband snaaeeded 
on her death to the oorpus of the property. 
The fas'.s in that case seem to be distingu¬ 
ishable from those of the present ease, 
besaase it was aonaoded that the widow 
was entitled as of right to some share and 
the only q lestion was as to the amount cf 
her share. Nevertheless it has to bs noted 
in the present ease that Mutarr.mat Genda wa~, 
at any rate, entitled to something. She was 
entitled to maintenance and when the bro¬ 
thers of her deaeated husband, in liea of her 
right to maintenanse, ohose to assign osrtain 
property to b6r on partition, the question 
arises whether, in the afcBeDoeof »Dy evidenoe 
one way or other, it ought not (o be assum¬ 
ed that they intended to give her tbo ordin¬ 
ary life-estate of a Hindu widow, with rever¬ 
sion after her death to the heirs of her 
deoeased husband. We have oome to the 
•onslusicr, however, that it is cot ceiessary 
to rest the desision upon any mere presump¬ 
tion. There are airenmstanaes in the ease 
wbioh seem to ns very etrongly to indiaate 
that the intention cf the brothers at the time 
of partition was to deal with Muiammct Genda 
as the representative of her deaeased husband 
and that they in fast dealt with hrr in this 
•apaaity. It would be very diffiaclt to under¬ 
stand on ary other supposition why they should 
have given her, not merely a £ch 6bare in 
the immoveable properly, but her full rateable 
share in the moveable property and in the 
assets of the joint family business when those 
same to be divided. If they looked upon 
themselves as dealing with a widow who 
only required maintenanse at their bands, 
they wonld surely never have handed over to 
her largo Eupie in sash, as representing her 
Jate husband’s share in the moveable prop 
erty of the family and in the joint family 
bn6ine»P. They would ssarsely have re¬ 
mained quiessent while she made sousidor- 
able eoyioga out of tbo property in ter 


hands and aiqnired property for herself, or 
for the benefit of her daughter’s sons. They 
would ssaraely have de6sribed the paper 
drawn up at the partitior, on wbioh they 
engrossed a list of the properties assigned 
to Kutammat Genda, as the share of Lalji 
Mai. Moreover, the matter san be sarried 
even further than this. There have been 
at least two litigations in this family, the 
partioalare of wbiah have been laid before 
ns. The learned Subordinate Judge alludes 
to them in his judgment and does eo prinei- 
pally for the purposes cf sonfirmiDg his 
opinion that there was no partition in the 
family until after the death of Lalji Mai. 
It seems to u», however, that there are other 
signifisant eireumstanses oocnested with 
these litigations. Kalin Mai, brother of the 
plaintiff Sukh Lai, had another son named 
Paran Mai, and on the 8th cf January 1911 
this Paran Mai instituted a suit for posses¬ 
sion by partition in respeot of properties 
belonging to this family, on tbe allegation 
that he was the adopted son of Lalji Mai. 
Amongst the defendants were Manna Lai, 
Musimntt Gsnda, the daughter of Bindra- 
ban, the plaintiff Sakh Lai and other mem¬ 
bers of the family. Mtuimmat Genda in 
her written statement very slearly pleaded 
that her daughter’s eons were tbe ultimate 
heirs and {assessors to Lalji Mai’s share in 
the joint family estate. The euit was even¬ 
tually deaided opon a finding that Paran 
Mai bad failed to prove his alleged adoption, 
but when it eame to an apportionment 
of tharer, it is obvious that Paran Mai was 
given the share in the joint family property 
wbioh world oome to him on the assump- 
tion that Lalji Mai’s fth share «as pro- 
perly in the possession cf Muiammai Genda 
and was not available for apportionment 
amongst the descendants of Shib Oharan Lai. 
Even more important is the suit wbith was 
brought by Manna Lai aftor the death of Mu- 
lammat Gecda. There was adiipute beUeen 
this gentleman and other members of tbe 
family.inslqding the defendant, Jwala Prasad, 
and Manna Lai oame into Court claiming »epa- 
rate poesefeion over oertain items of Zsmindari 
properly. He stated in his plaint that on tbe 
death of Mvs.mmat Genda tbe whole of tbe 
property whtsh bod been assigned to her on 
partition bad deeiended to him by right of 
inberitansc, though ho did not explain tbe 
preoico nature o! this right, He oonte^tw 
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himself with laying that bo w old bring 
a separate suit hereafter (o enforce the right 
thus slaimed. The important part of the oasp, 
however, lies in aertain elatemente made by 
ManDa Lai when he was examined on the 
15th of July 1914 in tbe Oonrt of the Sub¬ 
ordinate Judge of Sbabjabanpar. It must 
be remembered that any statements made 
by Manna Lai, who died bofore the institu¬ 
tion of the present suit, favourable to tbe 
defendant’s saee, are provable not merely as 
statements made against the interest of 
Hanna Lai himself, bnt also beaause the 
plaintiffs in (he present sait are, as rf girds a 
substantial portion cf tbeir alaim, slaiming 
through Manna Lil. Manna Lai’s toajuot 
of the partition of 1884 is to some extent 
omfused by a misapprehension wbi«h had 
somehow grown up in his mind, to tbe effeet 
that Shib Oharan Lai as well as Lalji Mai 
had died before the partition. We now know 
that Lalji Mai died in 1879, the partition 
was in 1S84, while Shib Cbaran Lai die! in 
18bS, Allowing, however, for this apparently 
honest miesonaeption in the mind of tbe depo¬ 
nent, there are pasiages in Manna Lai’s depo¬ 
sition whish have an important bearing on the 
quis'.i n now in issue. He Beems to have 
been expressly asked wby four lots were 
prepared at the partition of U84, if there 
were only himself and Bindraban alive at 
tbe time, He deposed as follows:—“There 
were three brothers and so four lota were 
prepared. As regards the brothers who had 
died, their respeotive shares were given to 
their heirs by sommon •onsent,'' He went 
on to say that it was in this way that prop, 
erty had beep allotted to Munmmal Genda, 
bnt hastily added that this was only for her 
maintenanie. When it was pressed upon 
him that this last assertion of his waa not 
•oneietent with what he had said just 
before, be said that he bad made a mistake 
in the first instance bnt that what he now 
eaid, namely, as to the assignment in Aft/sam- 
mat Genda’e favour being only for her main- 
tenanse, was sorreet. When further pressed 
in fross-examintttioD, however, we find him 
recorded as making the following assertion: — 

When Mutqmmat Ganda beiame (he owner 
of a share, then her property will dpiiend to 
her daughter's sons.' 1 

This is a literal translation of the words 
of the deposition as reeorded in the vernasu- 
lw. It is, of course, possible that the question 


had been pot to Manna Lai in a hypothetical 
form and that be only mraot to say that, if 
Musanmnt GeDda bad received a share, then 
of eoune that share woDld descend to (he 
heirs of fcer late husband. Considering how¬ 
ever the depoii'ion as a whole, the eignifiaant 
admissions with which it aommenaed and with 
wbiah it ended seem to ns of greater weight 
and importanse than the somewhat half¬ 
hearted attempt made by Manna Lai to 
sboilliont of them in the middle of tbe 
deposition. Looking at this statement, along 
with the other items of eulenae whish we 
have already considered, it seems to ns beyond 
question that, whatever may buve been the 
motives iiflieoaing Shib Oharan Lai, Manna 
Lai and Bindraban in the year 1884, they did 
join to eonfer npon Musunmat Genda in 
reepeot of the property assigned to her at tbe 
partition the ordinary estate of a Hindu 
widow, on the understanding that they were 
dealing with her as the representative of her 
late husband and with the deliberate inten¬ 
tion that the share thus assigned to her 
should desasnd after her death t > tbe heirs 
of Lalji Mai under the Hindu Law. The 
only serious argument that we san see against 
auah a aonalasion is that the aonduot thne 
ascribed to the three brothers is too improb. 
able to be believed, or, at aDy rate, to be 
believed upon the somewhat slender materials 
available on this record. It i--, however, 
impossible for any one to say now what 
preoise motives may have itfiaenaed the eon- 
duol of these three brothers in the year 1884. 
Although we have aiaepted the finding that 
Lalji Ma) died in a state of jointnesa with hie 
brothers, we are bound to adroit the poseibi- 
lity (when we oome to deal with an argument 
of this sort) that tbe brothers were perfestly 
aware that the question of a separation of the 
family had been dissnssed in the life-time of 
Lalji Mai and that they were only honestly 
carrying out au arrangement whish they 
knew had been virtually determined upon 
before and which would have been aarried 
out if Lalji Mai a death had not supervened 
We need not do more than put this forward 
as a snggeation to meet an argument baied 
npun probabilitee. Oar deoision we baas 
upon what seems tone a fair *pdreas;n. 
abja sonsideration qf the evjiense as a 
whqle._ The fading whish vje h*ve Pe , 0 rd* 
od obviously disposes of the entire saie, 
Jwalft Prasad, defendant, is the rightful 
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of all the properties in suit, whether he takes 
them by inheritance from Lalji Mai, or by 
inheritanoe from Musammat Genda, or under 
the Will of the latter; the plaintiffs’ 8uitmu6t 
fail and should have been dismissed altoge¬ 
ther. We attordingly dismiss the plaintiffs' 
appeal, allow the srces-appeal of the defend¬ 
ants, set aside the deoree and order of the 
Oonrt below and dismiss the plaintiffs’ suit, 
with sosts throughout, inoludiog in this Court 
fees on the higher stale. 


J. P. 


Appeal dismimd. 


LAHORE HIGH COURT. 

Second 01vi l Appeal No. 2309 op 1920. 
February 24, 1921. 

Fretent Mr. Justiae Wilberforae. 
RAMJI LAL and others—Defendants— 

Appellants 

venui 

GIANI— Pluntof and PEARE LAL— 

. Di fen dint—Respondents. 

Civil J’roccdure Code (Act I’ of 10OSJ, *- 162, 0. 

HYll _ Decree, amendment of—Amendment not merely 

lerical—Court czpre-Ay acting under s, 152- 
frder, whether Appealable. 

Plaintiff sued to recover a certain sum of money 
l3 his share of certain trees sold from common 

and The suit was decreed, but according to the 

;alculations of the Court the amount payable o 
plaintiff was found to be less than demanded by 
Ljm He objected to the calculations and stated THat, 
,he distribution of the amount involved had been 
worked out on an incorrect area. The Court pro- 
fessing to act under, section 162, Civil Procedure 
Code, allowed the objection and amended the decree: 

Held that the Court.must be deemed legally to 
have acted under Order XLVIi a “ d ' not ““J" 
Boutioa 152 of the Civil Procedure Code and that 
order amending the decree was appealablo. 

Sesond appeal from the desree of the 
Additional Judge, Delhi, dated the 9th June 
1920, rejecting the appeal with costs toy 
holding that the appeal la> his» Own* dIces 
not lie against the order of the Muna.f, F<r.t 
Glass, Delhi, dated the 6th April 1920 
amending the desree of the Mnnsif, lire* 
Glass, Delhi, dated the 17th November 

1919. 


Dr. Now d Lai, for the Appellants. 

Lala Jcgan Nath, for the Respondents. 

JUDGMENT.—In this aase the plaintiff 
sued to resover a sum of Rs. 69-12 0 as his 
share of certain trees sold from sommon 
land. The suit was desreed aud according 
to the oaltulations of the First Oourt the 
amount payable to the plaintiff wae found 
to be R’. 53-10-10. The plaintiff subse¬ 
quently objected to the calculations and 
stated that the distribution of the amoant 
involved bad been worked out on an in- 
orreot area. The suooessor of the Munsif 
considered this application to be aorrest and 
acting under seation 152, Civil Proiedure 
Code, allowed an amendment of the deares. 
Against this deaision the defendants appealed 
aud the Distriat Judge has held that no 
appeal lies, as the order in question was passed 
nnder seation 152. 

The defendant} have oome up in seaond 
appeal and their Cjunsel urges that the 
Munsif's order was really under Order 
AL/Il and not under seation 152.' This 
contention must be upheld. Section 152 
refers merely to arithmetical or clerical 
errors which are patent on the face of the 
judgment or of the decree. In the present 
ease the whole system of calculation adopted 
by the First Court was challenged in plaint¬ 
iffs appliaation and there was no more 
allegation of an arithmetical or clerical 
mistake. I hold, therefore, that the Munsif. 
although he purported to ait under section 
152, must be considered legally to have 
acted nnder Order XuVII, and an appeal, 
therefore, lay to the District Judge. 

I accept the appeal and remand the case 
to the lower Appellate Court for decision on 

the merits.. 

Court-fee on appeal to be refunded. Costs 
to be costs in the case. , ■ ^ 


N. H. 


Appeal accepted ; 
Oaie remanded, 
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LAHOBE HIGH COURT. 

Criminal Rxvisjon No. 716 of 1920. 

September 14, 1920. 

PrsieKt:—Mr. Justice Wilberforee. 

DUNI OHAND—Acoosil—Petitions 
1 virtue 

EMPEROR — Rx9POSDE*T. 

i Opium Act (l of 1878;, s. 9 (o). fgJ—iufkorwttl 
agent of licensee, right uf, to possess opium—Register 
of sales, mistake in—Agent, whether liable. 

• Thu authorised agent of a retail licensee of opium, 
is ootitled to possess opium to tho extent of his 
license [p 99*, col l.J 

Neither the rules, nor the terms of the license in 
the Punjab provide for any penalty against an 
Whorised agent in respect of any mistake in the 
register of accounts of sales of opium, [p. 9J*. col. 2.] 

Case reportad by the Sessions Judge, Dara 
Ghazi KbaD, with bis No. -431J. of 28th 
April 1920. 

PACTS—Tbe Sub-Irspector of Taun«a 
while investigating a oase (No, 44) hap¬ 
pened to search accused Dani Cband’a 
house and found 2 seers of opium, and on 
searsh of bis shop be found 5 tolas of 
opiam at 5-30 p, u. On inspecting his 
register he found that 2 seers of opium 
wSre.dtiwn as tbe balance, and thus 5 
tolas yrfcre found' in exos3a. 

Be B6nt a ruqi to bis thvti as first 
information report and sent a telegram 
to tbe Eicise Sub Inspector. 

The accused was sent up for trial by 
the Polise. 

GROUND.—The sharge against him is 
rather a little vague. It recites breach 
of eeetions 137133, which appear to be 
paragraphs of the Excise Manual, Volume 
II, .Again, it recites rule 49 (3), which 
is alleged to have been violated. 

The charge is mainly under section 9 
of .Act I of 1878, and though no sub¬ 
section is quoted, it seems that the sub- 
sestions (c) and (p) were meant, as the 
words contained therein are Najatc <aur 
par Opus qibta men takha hua th i aur 
tumhare regithr ka hitab bhi gal it darj 
tha." . / 

1 think the accused has not been pre¬ 
judiced by the Magictrats’s omission to 
mention sub-sections of the section 9. 

Bat thinking that tha appellant is an 
authorised agent of the retail vend licensee, 
$iula Ram, he ie authorised to keep opium 
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under his license in his vend premises to 
tbe extent allowed by the license. But 
the license prescribes no limit and tbe 
opium found in his bouse (2 seers) and at 
his shop (5 tolas) were covered by hie 
license and in my opinion his conviction 
under section 9 (c) of the Opium Act 
was not sustainable. Emperor v. LqIH (1* 
seems to apply to this case. 

Under rale 49 (/) of the Opiam Act 
“The licensee shall keep correct daily 
accounts of sales of opium in such form as 
the Financial Commissioner may from time 
to time prescribe.” 

When his shop was searched, the register 
kept in the shop and written by others for 
the applicant showed e sale of 21 chhitaki 
from 1st September 1919 to 8th September 
1919 and there was found to be an exoess 
of 5 tolas over the sales : but the Hindi baht 
kept by tbe petitioner showed a sale of 16 
ckhataks of opium in those dates (tide 
paragraph 3 of Zimni 1, dated 9th September 
1919). Tbe 6aV» and the register were 
taken possession of by the Sublnspeotor 
at one and the same time. Thus it appears 
that the entries whish the accused got made 
were not properly made by those who made 
them for him. From the statement of the 
Sub-Inspector before tbe Magistrate it will 
appear that the opium found at his house 
and shop (2 seers and 5 tolas) was the 
correst balanoa in his Hindi bahi which the 
aosused himself wrote, and that the register 
showed an excess of 5 toals. The Sab- 
Inspector’s statement is not corroborated by 
hie Zimni entry 3 of 9th September 1919, 

But as he has given his statement on 
solemn affirmation, it should be considered 
to be correct, and that the balance actually 
found on searsh tallied with the accused’s 
private bahi in Hindi in hie own hand¬ 
writing. In euoh a case the mistake in the 
register would be a bona hde one and tha 
aocn9ed is entitled to an acquittal. 

If the mistake in the private bahi was 
of 5 chhutafo as given in the Zimnit 
and the register was carelessly kept, a 
lenient punishment nnder section 9 (g) of 
the Opium Act was called for wh$n we 
take into account that the accused is illiterate 

( 1 ) 43 Iud.Oos. 593, *1 P. R, 1917 Cr, 18 Ot. L. J, 
977. 
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aad wi9 then ill, and his broths- in law had 
died. In tint case the punish anat at ssvan 
diy3' imprisonment which tbs anassl has 
already undergone shoald be considers! 
eaffisieat. 

For these reasons I submit the records of 
the case on the revision side for orders 
of the H : gh Oonrt of Judicature at Lahore. 
The aiiussd wae released on bail by order of 
this Oonrt dated let April 1920. 

Mr. Bair-ui din Kurethi, for the Peti¬ 
tioner. 

Lala Sheo Narain, for the Public Projec¬ 
tor, for the Respondent. 

ORDER —In this ease the petitioner, who 
ia the authorised agent of a retail liasasee 
of opiam, has been sonviited of offsmes 
pioishabla ander eestion 9 of the Opiam 
Act. The shargee were vagas and the 
judgment of the Magistrate also is vague, 
bat apparently the Magistrate's meaning 
was that the petitioner had infringed the 
provision* of the Alt by the illegal posses¬ 
sion of five tolas of opiam and had also made 
mistakes in his register. On a petition 
for revision to the Sessions Jadga 
that offiser has forwarded the proseed- 
inge under eestion 438, Criminal Procedure 
Code, pointing oat that under the authority of 
Emperor v. Lalli (1) the petitioner b3ing 
the authorized agent of the licensee is autho- 
rizsd to poises opiam to the extent of his 
liienee. The learned Judge has also pointed 
that though there was a mistake in the regu¬ 
lar register of sales,the Hindi register kept by 
the petitioner was aorreit. In the opinion of 
the Sessions Judge at the most the 
offense was a teihniial one and the peti¬ 
tioner's astion wae more excusable on the 
ground that be himself does not understand 
Urdu and wae at the time ill and in mourn¬ 
ing. 

As for the illegal possession of 5 toale 
of opium I agree with the dessions Jalge 
that the petitioner beiog the authorized 
agent of the licensee and being aatoorized 
to possess opiam and the amouat foand not 
being beyond the limit of nis license, the 
conviction lannot stand. Enperor ?. Lalli 
(l) was ailear authority inpoint. Toe learned 
Counsel for the Crow i urges that tne 2 
leers of opiam were foaad in ths pssiti 
bouse and that unler the tsran of aie 
license he was only legally entitled to keep 
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opiam on his vend premitee. This argu¬ 
ment appears sound, bat in the present ease 
there wae to definite iharge against the 
petitioner fcr keeping opium in his house as 
opposed to hie shop, nor is there any evidenoe 
to show that the boose and the shop are 
in any way separate. Moreover, the charge 
wae in respect of five tolas, which were 
found in the shop. The first part of the 
conviction, therefore, oonnot stand. 

As for the second part of the charge in 
respect of tt>6 mistake in the Urdu register, 
the learned Counsel for the petitioner 
points out that only the licensee himself 
could be prosecuted. He refers to a strong 
authority in his favour Kalu Mai Rhetri, In the 
matter of (2). The rules aod the forme 
of licenses in Bengal may be different 
from those prevailing in the Punjab, bat 
I notice that in this Province neither the 
rules nor the teims of the lisente provide 
for any penalty against the authorised agent 
in such a matter. I hold, therefore, that 
the whole conviction was legally unjustified 
and accepting the petition I acquit the peti¬ 
tioner, 
w. c. A. 

Petition accepted, 

(2) 29 C. 606; 6 0. W. N. 674 (F. B.). 

I 


BOMBAY HIGH COURT. 

Csimhul Rburbsck No. 61 or 1921. 

January 12, 1922. 

p r(i ent : —Sir Norman Madeod, Kt., 
Chief Justice, and Mr. Justice Ooyajee. 

EMPEROR- Pboskoutor. 
t critic 

LAXMAN NATHA—Aconaio. 

Criminal Procedure Code (Act P of \&W), «. 344 
—Prosecution on Police report—Adjournment at 
request of prosecution—Complainant, whether iablc 

jor costs . 

Where a Magistrate takes cognizance of an offenca 
on a Polio* report, the complainant is nurely a 
witness, and if an adjournment takes place baciuse 
of the absence of the pr>sso irion wi;nes<es on the 
date fixed an order nnder section Hi of the Crimi¬ 
nal Procedure Code directing the complainant to 
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pay the expenses incurred by the accused is not 
justified, as the adjournment was not caused through 
any fault of his. 

Oriminal Referense by tbe District Magis- 
trate, Sholapur. 

JUDGMENT.—Thi9 is a referenee by tbe 
District Magistrate of Sbolapnr asking tbe 
High Court to exeraisa tbe powers son- 
ferred by seotion 433 cf the Criminal 
Prosedure Code with regard to an order 
of so3ts under aestion 344, Oriminal Pro- 
oedare Code, passed by the Sssond Class 
Magistrate of Malsiras. That order was 
that the expenses insured by the 10th 
auased in bringing a Pleader from 
Pandharpar, a distanos of thirty-two miles, 
and going bask the sama distame and also 
bis Pleader's fees wbiah bad b9en settled 
by the parties should bs paid by tb9 com¬ 
plainant. 

Now, I aould understand that if an 
adjournment tabss plaas for whioh tbe 
• omplainant is solely to blam9, then an 
order aould be made that the aomplainant 
should pay any costs whiah may bava 
boon ioaarrel by the assaaed. Bat in this 
•ass, as the District Magistrate points out, 
the complainant was cot at fault a9 the 
Magistrate had taken cognizance of the 
oEfettoe upon Poliae report. The Poliae 
Sab-Inapeator was responsible for keeping 
tbe witnesses in question present on the 
date filed, and not tha aomplainant who 
was only a witness. We agree with the 
reasons given by the Distriat Magistrate 
for setting aside the order passed by the 
Sasond Class Magistrate, and aisordingly tha 
order is set aside. If the amount ha9 boen 
paid, it must be refunded. 

w - 0 *. Order eel aiide, 


LAHORE HrGH COURT. 

Csimiiui, ArPBxi, No. 519 or 1923, 
November 1, 1920, 

1‘reient Mr. justice Chavis. 

FAQIRIA—Cosv or—Apmuxr 

Cflraai 

EMPEROR—Rsspis&jjjr, 

Arnw Act (XI of Wi), $, 33-Ohhavi, conceilment 
fI—Sentence, suifatis. 



Where a person ia convicted andor section 23 of 
tho Arnu Act of having couccaled a chhavi, aud 
nothing is known against him, and it is not shown 
that ho has not broken the law in the past, the 
maximum sentence provided by the section is not 
called for, nor is a merely nominal sentence. 

Appeal from an order of the Magistrate, 
First Class, exersising enbaosed powers under 
eestion 30 of the Oriminal Proiedure Code, 
Kasnr, District Lahore, dated th6 27th July 
1920. 

Lila Bama Nand, for the Appellant. 

Sbe ; kh Niat Alt, for the Respondent. 

JUDGMENT.—The appellant, Faqiria, ba9 
bssn cocvisled of having souieiled in his 
possession^ chfiavi, Uader eestion 20 of 
the Arms Asi he has baan sentenced to 
undergo esven years' rigorous imprisonment. , 

The evidenoe for the prosesution shows that 
Bbagwan Dis, head eonstable, was patrolling 
at night, assompanied by Ala Ditta, constable, 
and two eweepsre, and at a bridge a«ro33 
the einal they same npon Faqiria and ons 
Bbaga, who on enquiry slid they were 
going toasortiin villagj to buy a buffilo. 
The Diture of Faqirii'a - stick aroused 
B hag wan Dae’e euspioione, and he saarthei 
Faqiria and found a chhivi bead in bis 
waistsoat poikat. 

The defenos is, that the Polise palmed 
off the chhivi head on to Faqiria bacause he 
did not briba the head sonstable. Certain 
defense witnesses have been sailed, but 
I agres with the learned Magistrate in 
holding the ease fully proved. .) 

The weapon was concealed; and I taka 
it that though the appellant did not know 
that ha was going to mast a Polise Offiser 
that night he knew that he might possibly 
do so, and so ha thought it prndsnt to tarry 
ths weapon soaosalad. I consider, therefore, 
that he has rightly been sonvleted under 
eestion 20 of tbe Arms Ast. 

As to sentense the appellant is .a ota’piha, 
and nothing seams to ha known against, 
his sharaster in the past. The habit of' 
sarrying chhivii eeemi, unfortunately, to be 
on tb9 increase, and sertainly requires, 
rigirom rapreoion. The Magistrate remarks, 
saoh weapons ata -nit tarried for any 
inuoiant purpose, though-I suppose it must 
be admitted that they may eomatium ha 
airriei for self defense. But I am not 
prepared to say that the muimvm aentsqoh 
mast be ipflietei in every ease merely 
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besause the weapjn in question isacUa:t. 
To pas9 nominal lenteuoes in sash oaiee 
wonld, of ionree, be ufeles?, bat if the 
habit is so engrained that eabstaotial sen- 
tenses will not sheok it, then I do not 
think it aan be stamped oat even by iDdiation 
of the maximum sentense. In Khem Singh 
v. Emperor (1) the maximum was indisted 
beaaaee the offender was a man of very 
bad aharaater, who bad previously bsen son- 
viated of offenses under eeetions414 and 457, 
and bad al io been bound over to keep the 
peaae and to be cf good behaviour. Here 
nothing ie known against the appellant in 
tbe past, and we are not justidsd in assuming 
that be has ever broken tbe law in the past. 

I uphold tbe aonviation but reduae the 
sentenae to three years’ rigorous im¬ 
prisonment, 
w. c. A. 

Sentence reduced. 

U) 29 lad. Cob. 793; 8 1\ It. 1915 Cr.; 78 1*. L. K. 
1915; J6 Cr. L. J. 412. 


CALCUTTA HIGH COURT. 

Govemment Appeal No. 4 of 1920. 
February 9, 1S21. 

Preient :—Mr. Juetise Teunon and 
Mr. Justise Ghose, 

LEGAL REMEMBRANOER- 

tertus 

AHI LAL MANDAL-Accosed. 

Penal Code (Act XLV of I860;, as. 193, 42‘i—Fabri. 
eating false document — Sale-deed containing false 
recital of marriage czecuted —Offence—“Fraudulently " 
meaning of—Deprivation of property—Deception and 
injury . 

Aoouscd executed a sale-deed in favour of a 
woman alleging that she was married to him on a 
particular date and transferring to her certain land 
in lieu of dower. In fact, lio marriage took place 
between the accused and the woman who was the 
wife of another person : 

Held , that the only possible inference was that he 
was acting in furtherance of his desire to secure 
the person of the woman, and his intention was to use 
Ibi* document and false statements therein in 
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judicial proceedings to mislead the Judge and that, 
therefore, he was guilty of au offence of fabricating 
false evidence under section lt-3, Indian Penal Code, 
[p 9*7, col. I.] 

Held, also, that the accused had a further intentiou 
to cause injury to the woman and her true husband 
and to support his false claim to that status and 
that, therefore, he was also guilty under section 423, 
Indian Penal Code [p 997, col. 1 ] 

The words "fraud," "fraudulently'' and "to defraud’’ 
in section 429, Indian Penal Code, aro not confined 
to connote deprivation of property and the deception 
of the person so deprived. It is not essential that 
the person deceived or to be deceived and the person 
injured or intended to be injured should be one and 
the eame. [p 997, col. I.] 

Government appeal from au order of 
asquittal passed by the Sessions Judge, Puri, 
dated tbe 16th July 1920. 

Mr. B. L. Milter (with him Babu Sanloih 
Eumar Bose), for the CrowD. 

Babu Bnbhusan Butt (with him Babu 
Satii Ohunder Qhaiak), tor tbe Aooused. 

JUDGMENT.—Tbe prosecution in this 
saee has refereuse to a doeument registered 
on tbe 10th of July 1919 by the person 
Abi Lai, against whose acquittal tbe present 
appeal has been preferred by Government. 
Tbe dooument purports to be a aonveyaDoe 
transferring to one Mariam Bibi four bighai 
of land in lieu of a sum of Rr. 49/said to 
be due to her on aaaonnt of dower, Tbe 
document describes Marium as tbe wife of 
Abi Lai and resiles that the marriage was 
•elebrated on the date borne by tbe doou¬ 
ment, namely, tbe 12th of Baisakb. 

It has been found by both the Courts 
below that this doeument was exesuted by 
tbe assused Abi Lai, that no marriage 
between Abi Lai and Mariam ever took 
plaie, and that, in fast, Mariam was and is 
tbe wife of one Moti Mandal of village 
Idolpore. 

We have been taken ov:r the whole of 
tbe evidenoe in tbe ease, and we are 
satiefied that tbe dndings of tbe Courts 
below are sorrest, The question in this 
appeal then is whether tbe aooused has 
sommitted the offenses punishable under 
sestioDS 193 and 423 of tbe Code. 

We have found that the statements made 
in this doeument are false, There is ex¬ 
traneous evidenoe that the assused is on 
bad terms with tbe father of the woman 
Marium, and also that he has sought to 
obtain her in marriage. With wbat 
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intention, tbeD, did theaienscd fabricate this 
document P It is suggested on his behalf 
in the oonree of argument that he was 
merely perpetrating a bad prastisal joke. 
He himself has offered nr explanation 
The only possible ioferense, therefore, is 
that he wae asting in furtberanse of his 
desire to assure the person of this woman, 
and this, in the cirsumetanseB, he sould 
only do by judicial proseedinga. We san 
only eonslode, therefore, that his intention 
was to nse this dosumeot and the false 
statements therein in judicial proseedinga 
and thereby mislead the Judge. 

We, therefore, find him guilty of the 
offense of fabrisating false evidenee, punish 
able under sestion 193 of the Indian Penal 
Oode. 

He is also, in our opinion, guilty under 
eestion 423 of the Indian Penal Oode. The 
statements in the dosument relating to the 
sonsideration for the transfer are false, and 
the only question then is whether the 
assused in malting the dosument was asting 
fraudulently. Here the contention advanced 
on behalf of the aoinaed is that the words 
"fraud/ 1 "fraudulently" and "to defraud" 
soonote deprivation of property, an! the 
deseption of the persoD so deprived. We 
are unable to eonfine the words in question 
to this restristed meaning. We are not of 
opinion that deprivation of property, astual 
or intended* is an essential ingredient in 
fraud, or the intentipn to defraud, and we 
are further of opinion that it is not 
essential that tbe perdon deseived or to be 
deceived and the pardon injured or intended 
to be injured should >be one and the tame. 
In the predent ease we have already found 
an intention to deceive and mislead. Tbe 
further intention to sanse injury to the 
woman and her true bttebahd, and to support 
assused's owd false slaim -to that status ii 
siearly to be dedused from the fasti. The 
language of the faction (sektjou 423) is thud 
satisfied, And we find the assuted guilty of 
the offense punishable thereunder, Wd, 
therefore, restore the order of thd First 
Court and sentence tbe accused under 
sash deetion to nine months’ rigorous im¬ 
prisonment : the two sdnteniee to run son* 
currently, 

i> . Order accordingly. 



BOMBAY HIGH COURT. 

Criminal Rbpibbhci No. 59 or 1921. 

January 19, 1922. 

Present :—Sir Norman Masleod, Kt., 

Chief Justice, and Mr. Justise Ooyajee. 
EMPEROR— Pbobioutob 

versus 

RAMOHANDRA BAPUJI DE3HMUKH 

—Accosid 

Criminal Procedure Code (Act V of 1898J, i. 645— 
Compensation, when awardable. 

Accused dishonestly induced the complainant to 
part with her ornaments, and these he pledged with 
D He was convicted under section 420 of the 
Penal Code and sentenced to imprisonment and 
fine, and the Magistrate direoted that out of the 
fine, a sum shonld be paid to D. as compensation 
under section 646 of the Criminal Procedure Code: 

Held, that tho order under section 645 ooutd not 
be sustained, as under it compensation is only 
awardable to a person for the injury caused by the 
offence committed, and that as the offence committed 
in this case was cheating, no injury was caused to D. 
thereby. 

Criminal referenda made by the Dietriet 
Magistrate of Abmednagar. 

JUDGMENT,—The aetueed waeaouvieted 
of an offence punishable under section 420, 
Indian Penal Code, and sentented by tbe 
Magistrate to four months’ rigorous imprison¬ 
ment and a fine of Ra. 103, The accused 
had dishonestly iodueed the complainant 
to part with ber ornaments, and these 
were pledged will) a person sailed Dali- 
•hand. The Magistrate directed that out 
of tbe fine, if recovered, Rs. 35 should 
be paid' -as compensation to Daliehand 
under section 545, Criminal Procedure 
Oode. But that seitiou only enables the 
Magistrate to direst that tbe whole or any 
part of tbe fine, if recovered, should be 
applied io eompensation for the injury 
caused by tbe offense committed, The 
offenee committed was cheating, and no 
injury was caused to Daliehand by tbe 
•heating. We think, there! are, that the 
Dietriet Magistrate was right in asking 
this Court to revise the order passed by 
tbe Trying Magistrate under section 545, 
Criminal Prosed are Oode, and the order 
must be ast asiie, and it any compensation 
has been paid to Daliehand, it must be 
refunded. 

w. o. a. Order set a si le. 
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CALCUTTA HIGH COURT. 

Criminal Appial No. 457 or 1921. 

September 28, 1921. 

Preient Mr. Justice Newbonld and 
Mr, Justice Ghose. 

HARI OHARAN DAS and others— 
Apiellanti 

veuui 

EMPEROR— Respondent*. 

Trial by jury — Charge — Misdirection—Discrepancies 
and contradictions in evidence, hoic to be dealt with in 
charge-Duty of Judge. 

In determining whether there has been mis¬ 
direction to a jury, the charge must be judged as a 
whole, and it must be seen whether the case for 
both sides has been fairly put, so that the jury 
understood what they had to decide and come to 
a right decision, [p. t*98. col. 2.] 

In dealing with discrepancies and contradictions 
in the statements of prosecution witnesses in his 
charge, the Judge should draw attention to the 
more essential items, and the strongest argument 
advanced by the defence : merely referring the jury 
to the speech of the Pleader for the defence is not 
sufficient, [p. 99?, col. 1.] 

Criminal appeal against an order of the 
Additional Sessions Judge, Sylhet, dated 
the 14th July 1921. 

Babns Daiarothi Sattyal and Harr.enira 
Kumar Dai, for the Appellants. 

Mr. Orr, for the OrowD. 

JUDGMENT.—The appellants have been 
convicted of rioting and FeDtenoed under 
sestion 147 of the Indian Penal Code to 
two years’ rigorous imprisonment eaeb. 
There san be no doubt that on the 23rd of 
November last a serious fight took plaee 
between the appellants on one side and the 
prinsipal prosesution witnestes in this case 
on the other. Men of both parties were 
separately sent up for trial on charges of 
riotiDg and other offetoes. The trial of 
some men of the complainant’s party resulted 
in their acquittal and the trial of seven men 
of the appellant’s party resulted in tbe 
acquittal of odd of the seven and tbe con- 
viotion of tbe others as stated above. 

From tbe portions of the evidence that 
have been read to us there seems to bo very 
little doubt that what really happened was 
a mutual fight between tbe two partiee, very 
probably pre arranged. But in reporting tbe 
matter to the Polise both parties tried to 
make out a sase of pure aggression by the 
other side. Acaording to the asaused, the 
pasnrrenoe took place at or near what is 


described as Atlcayari plot and the actual 
beating is said to have taken place at a 
point marked ‘A’ in the Police map Exhibit 
3. Ascording to the prosecution, tbe occur¬ 
rence took place at a spot marked "a” in the 
map abont half a mile to the east of tbe 
other plot. Every thiDg seems to point to 
the real occurrence having taken place at 
neither of these places. The jury, however, 
have expressly found that the occurrence 
took place at the spot where the prosesution 
witnesses say it did. It is contended and we 
think fairly contended that in coming to 
this conclusion tbe jury were not properly 
directed by tbe learned Sessions Jadge. 
Saveral points in favour of the case for the 
appellants have been put to us by the learned 
Pleader who has appeared before ns for them. 
But we do not propose to deal with these 
points seriatim. In judging the charge to 
the jury one cannot say that there has been 
misdirection because every point in favour of 
tbe accused has not been put to the jury. 
The charge must be judged as a whole, 
and one must see whether judging it as a 
whole, the case for the two sides had been 
fairly put so that tbe jury san understand 
what they have to decide and come to a right 
conclusion. What we find in the present 
charge is that it was never suggested to the 
jury that both the sase for the prosecution 
and the case for tbe defense might be falsp. 
To exemplify this we may lake one of 
tbe several points urg* d. In his comments 
on the evidence of the investigating Police 
Officer, the learned Judge remarks “He (the 
investigating Police Offioer) did not see any 
marks of struggle etc., on aoy of tbe spots 
where tbe occurrence is located by either 
side and in their vicinity." In the first 
place there is a positive misdirection in saying 
that the investigating Officer found no marks 
of struggle in the vicinity of the place of 
occurrence as pointed out by tbe appellants. 
Both the map aod bis evidence show that 
marks were found i'd plots marked 11 and 
III which are very near to the plot marked 
"A." What we think is more serious in this 
connection is that the evidence of tbe inves¬ 
tigating Officer that he found marks of 
occurrence at other places than those alleged 
by the two parties, plots A’ and a’, was 
not put to the jury- One cannot but think 
that if this view of the oase hid been put 
to the jury it was very unlikely that they 
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would have come to the finding that the 
place of occurrence was that described by 
the proseoution. There are several other 
matters which make it extremely improbable 
that that part of tbe procecutiou story ie 
trne. Some of these have been pot to the 
jury in the aharge. Bat they have been 
put more from the point of view that tbe jury 
had to eoneider whether the plaae of occur- 
renae was at “ a ” or ‘ A' and not from the point 
of view whether the prosecution bad succeeded 
in proving the plaae of oaanrrenae at ‘a’ and 
not anywhere else. 

Aleo we canDOt entirely approve of the 
manner in whieh the learned Sessions Judge 
haa dealt with the discrepancies and ioa- 
tradiations in the statements of the promo¬ 
tion witnesses in his aharge. He referred 
the jury to the speeah of the learned Pleader 
for tbe defense. It ie not neaeseary for him 
to repeat every thing that has been said in 
sneh a speeah. Bat he oagbt to have drawn 
the attention of the jory to the more essential 
items and the strongest argument that had 
been advanaed for the defenae. A mere 
referenae to the arguments of the Pleaders 
was insufficient. 

Taking the vbatge as a whole we are not 
satisfied that the issne before the iary was 
properly nnderatood by them. Taking this 
view we cannot uphold tbe eonvietion and 
we do not think, having regard to all tbe 
airaumetancea of the aasr, that acy useful 
end would be served by ordering a re-trial. 
We accordingly allow this appeal and eet 
aside the aoDviation cf tbe appellants and 
direat that their bail-bonds be dueharged. 

w, o. i. 

Appeal alloxe i : Oonviclion tet an'de. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Obimikil Ripobt No. 183 or 1919, 

. Febrnary 16,1920. 
fmatij.:—Mr. Fawsett. J. C„ and Mr. Kemp, 

A. J. 0. 

EM PBROE —P&0IK cotor 
vertug 

JAND FAR.IR_Acoa$iD, 

Bombay Diitrict Municipal Act (III of 1901J, * 96 - 


“Any building ” meaning of—Criminal Procedure Cods 

(Act V of WS), i. 439 ( 5 )— Acquittal -Revision at the 
• . • « __ * 


The words “any building” in section 90 of the 
Bombay DistrictMunicipal Act are wide enough to 
cover a building in a private Mahla and permission of 
the Municipality is necessary to baild any building 
within tho Mahla. L p 999, col 2.j _ 

A High Court is prohibited by section 439 <51.of 
the Criminal Procedure Code from entertaining 
proceedings in a case of acquittal by way of 
revision at tbe instance of the Local Government 
as the latter can appeal from the acquittal under 
section 417 of the said Coce. [p. 1000, cob l.J 
Report by the Dietrict Magistrate, Hyder- 

abad. 

Mr, C. M. Libo, First Assistant Pablic 
Proeecutir for bind, for the Crown. 


JUDGMENT.— In the ease under 
consideration the aseosed admittedly erected 
three walls in the Municipal limits of 
Tando Allah} ar without the permission of 
the Municipality and was prosecuted by tbe 
Municipality noder section 96 of the Muni¬ 
cipal Act HI of 1901 for having done 
so. Hie defence was that the walls had 
been erected not on Municipal ground bat 
in a private “Mahla”, and that the permis¬ 
sion cf the Municipality was not, therefore, 
reqaired. the Bench Magistrates of Tando 
Allabyar htve accepted this contention and 
acquitted the accused. The District Magis¬ 
trate of Hyderabad- has referred thecaee 
to us with a recommendation that tbe 
acqaittal be set aside and a re trial ordered 
noder section 439 of the Criminal Procedure 
Cede. 

It is quite clear that the acquittal was 


erroneous, for, ae held in Khiuhallat Uoolehand 
v. Emperor (l), the worde “any building” 
io section 96 are wide enough to cover a 
building in a private Mahla, and the plea 
set up and accepted by the Magistrate 
affords no valid defence to the prosecution. 
But we do not think that we ehoald interfere 
in this case. The Aeeistant Publie Prosecntor 
has drawn our attention to the ease of 
Emperor v. Titithdat Xe>ealram (2), in whieh 
it was held that this Court has jurisdiction 
to interfere with an acquittal under eeetion 
439, Criminal Procedure Code, but that this • 
revif ional jurisdiction should only be exercised 
sparingly, and generally only in cases where 
there is an error of law and prceedcre 


(1 : 44 Ind. Cm. 840; II S. L. R. 90; 19 Cr. L. J. 380 
(2) 17 Ind. Cos. 498, 6 S. L. tt, 180, 13 C-r. L. J,. 

771. 
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patent on tbe faee of the judgment. This, 
no doubt, is a decision in bis favour; bat, 
without entering into the question whether 
sab-seetion (4) of sestion 439 offers a bar to 
oar interference, we think that each inter¬ 
ference ic clearly opposed to tbe provisions 
of Subsection (5) of that section. The 
District Magistrate moves as as an agent 
of Government and Government conld have 
appealed from the accused's acquittal under 
section 417, Criminal Procedure Code. Thus 
in Emperor v. Kalehhan Sardarkhan (3) tbe 
Court imposed a fine in an appeal from an 
acquittal under section 96 of this same Act. 
As no such appeal has been brought, sob- 
section (5) prohibits us from entertaining 
proceedings by way of revision at tbe 
instance of the Local Government, and we 
cannot in a matter of this kind differentiate 
tbe District Magistrate from tbe Local 
Government, 

We, therefore, refuse to interfere, and 
direct tbe record and tbe proceedings to be 
returned, 
j. p. A n, H. 

Interference declined. 

(3) 8 Ind. Cas. 1060; 12 Bom. L. B. 1C60 j 35 B. 
236; 12 Cr. L. J. 1. 


CALCUTTA HIGH COURT. 
CtiuiMAL Appialb Nos. 358 and 363 or 1921, 
September 21, 1921. 

Freteni -.— Mr. Justice Newbould ard 
Mr. Justice Ghoee. 

AINUDDI CHOWK1DAR and others— 

A CCCflID —A PPILLIHT8 
tenui 

EMPEROR- Reifondut. 

Trial by jury—Charges of rioting and murder — 
Deceased already suffering from infirmity—Charge to 
jury—Duty of Judge — Misdirection, 

Where in a trial by jury upon charges of riotiDg 
armed with deadly weapons, and murdor, it appears 
that the person whose death was caused was 
suffering from a disease which accelerated his 
death, and the injuries described in the medical 
evidence woio in themselves not apparently suffi¬ 
cient to enuso immediate death, it is the duty of 
the Judge in his charge to the jury, to place theso 


facts before them, and to ask them whether they 
are satisfied that the accused, when attacking the 
deceased, knesv or had reason to believe that the 
injuries caused were likely to cauee death and 
whether it could be inferred that death was intend, 
ed to be caused. An omission on the part of the 
Judge to do this, amounts to a misdirection to the 
jury. [p. 1006, col. 1.] 

Appeal against tbe orders of the Second 
Additional Sessions Judge, Bakarganj, dated 
the 4th May 1921. 

Babus Dasanthi Sanyal, Manmatha Nath 
Muterree and Anoini Kumar Qupta, for the 
Appellants. 

Mr. Orr, for the Crown. 

JUDGMENT.—The appellants in there 
cases were tried before the Second Additional 
Sessions Judge of Buckergunge and a jury 
and the jury unanimously found them guilty 
on all the charges found against them. All 
the aecused were charged with riotiDg armed 
with deadly weapons and also with being 
guilty of murder in consequence of one 
Nebaluddi having been murdered in prosecu¬ 
tion of tbe common object of the unlawful 
assembly. Four of the accused were also 
convicted of murder after bringing 
into operation tbe provisions of section 
34, Indian Penal Code. All tbe aecused 
have been sentenced to transportation for 
life and farther sentences have been pasted 
of three years’ rigorous imprisonment each 
under sestion 148, Indian Penal Code, the 
sentences to run concurrently. The appel¬ 
lant Kabiruddin bae farther been convicted 
cf an individual act of causing butt with a 
dangerous weapon and sentenced to three 
years’ rigorous imprisonment under section 
324—this sentence aho to run concurrently 
with the sentence of transportation for life. 

An objection has been taken to the fram¬ 
ing of the charges of murder ; but we see 
no reason why in tbe present case the 
persons alleged to have taken a more im¬ 
mediate part in the causing of the death of 
the deceased should not be charged under 
sestion 302 read with section 34, Indi&n 
Penal Code, and also charged with others 
with constructive murder under tbe provi¬ 
sions of section 149, nor caD we accept tbe 
contention that, on the facts alleged and 
found, section 34 is rot applicable to the case 
of the appellants who have been convicted 
under section 302 read with that section. 
But we are of the opinion that there baa 
been a serious misdirection in putting tha 



INDIAN OASES. 


1001 


Vol. LXVI] 

POSARBIKQH 0 . IMPER08, 

medial evidence before the jury Aisord- 
ing to the msdiaal evidenie, Nabaladdi, the 
person foaod to have been mirdarad, had 
four injaries on hie person, three wounds 
in his head sealp deep and a deep sat wound 
oa his side. It was also found that the 
membranes of the brain ware deeply son- 
gested and sovared with a thiak layer of so* 
adulated lymph. In the opinion of the 
Civil Surgeon who held the post mortem 
examination, death was due to ehoak and 
hemorrhage resulting from the iojariei 
just mentioned and probably aaselerated 
by .the eondition noted in the membrane of 
the brain whiah appeared to be of old stand¬ 
ing. In patting the mediaal evideaie to 
the jury, the learned Sessions Jadge oorrest- 
ly put to them explanation of esation 299, 
Indian Penal Code, whiah provides that a 
person who erases bodily injury to another 
who is labouring under a disorder, disease 
or bodily infirmity and thereby aaielerates 
the death of that other shall ba deemed to 
have leased his death. Bat what he omitted 
to do was to point oat that, if a person wa9 
suffering from an injury whiah would 
render injuries waiah woald not have a fatal 
effeat to one ordinary maD, fatal to that 
person, it does not neeeeiarily follow, as it 
would in the aase of a healthy man, tbat the 
person i: fl sting those injuries knew it to b9 
likely that death would be sensed thereby. 
The fait tbat the dessased was suffering from 
a disease whiah asselerated his death and also 
the fast that the injur ieedesaribed in the medi- 
oal evidenae are in themeelves not apparently 
enffisient to aause immediate death 
shonld h&va been pointed out to the jury 
and they should have bean asked whether 
they were satisfied that the assused when 
attaekihg Nabaladdi knew or had reason to 
believe that the injuries they earned to him 
vtere likely to sause death and whether it 
sohld bh inferred that they intended to same 
death. It may be that the view of the jury 
vte* that when a number of persons armed 
with dpeart did attask a person, they intend¬ 
ed to eauae his death and that the fast that 
he died a little sooner owing to nnknown 
infirmities did not affest the aase. Bat it 
□lay also be that, had the bearing of the 
mediae! evidenae on the intention of the 
aoamed been properly pat to the jary, they 
woald not have been able to aome to the 
desieion they did that by eansing the death 


of Nehaluddi the offense of murder was 
aommitted. Taking this view, we must hold 
that there has been a misdireation and that 
tbat misdireation has in effeat aaused a mis- 
aarriage of justiae. Bat having regard 
to the faal that the aseased have also been 
oonvicted and sentenaed for the offense of 
rioting armed with deadly weapons whiah 
aonviation is, in no way, affeated by this 
misdireation, we do not tbiok it neiessary 
to order a re-trial. We also think that, hav¬ 
ing regard to the youth of the appellant, 
Hayyat Ali, who is reaorded to be 14 
years of age, the senteoas on him may 
be eonsiderably reduaed We aoiordingly 
allow the. ; e appeals to this extent: the son- 
viotions of the appellants under seation 302 
read with seation 149, Indian Penal Code, are 
set aside and also the aonviations of the foar 
appellants, Ainnddi Cbowkidar, Brrukhan, 
Shbjaddi and Kbadao Ali under seation 302 
read with seation 34, Indian Penal Code, are 
set aside and alio the sentense of transporta¬ 
tion for life passed under those seetions. 
We affirm the aonviations of the appellants 
under seation 1*9, Indian Penal Code, and 
also the sonviation of Khabirnddin under 
seation 324, Indian Penal Code, and uphold 
the sentenaes passed on them under these 
eeations, exsept io the aase of the aasated 
Htyyat Ali. We reduae the sentense passed 
on this aosused, Hayyat Ali, to oneyear'e rigor¬ 
ous imprisonment. 

W. C. 4. 

Smi nMi moiidei in tome catet. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

OsiHtNaL Rsvision No. 22o» 1922. 

April 1, 1922. 

Present:— Mr. Hallifax, A J. C. 

DO MARS .NG — Appi/.o iNT 

fflriui 

EMPEROR —Nos-Appucikt. 

Criminal Procedure Code ( 4ct I’ of 1899 ), s. 4 V 
—Sudden and suspicious death—Duty of Uultaddam 
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and Kotwar to report deaths—Failure—Offence—Death 
resulting not fairly noon after cause, whether reportable 
—False defence, whether indication of guilt -Mens rea 
—Ingredient of offence under s 4 —Technical offence 
—Duty o) Magistrate—Measure of punishment. 

Under section 45 of the Criminal Procedure Code 
every Mukaddam and Kotwar is bound to communi¬ 
cate forthwith to the nearest Station House Officer 
or Magistrate the occurrence in and near the village 
of any sudden or unnatural death or any death 
under any suspicious circumstances ^p. 00', col 2 .j 
However unnatural, in the ordinary sense of the 
word, the cause of a death might be, it would not 
come within the meaning of the word 'unnatural' as 
used in section 45 of the Criminal Procedure Code 
go as to require to be reported immediately unless it 
occurred fairly soon after the cause [p 100?, col. 2 j 
The guilt of an accused should not be inferred 
from the omission by the accused of au 
available true and completo defence and substitution 
for it of unsustainable falsehoods It is the duty 
of a Magistrate to find out whether an accused per¬ 
son is guilty or innocent, not merely to decide 
whother the pleas he chooses to put forward are 
sound or not, [p 100', col. I.] 

Intention necessarily implies a mens rea, a con¬ 
sciousness of doing wrong A Mukkaddam or Kotwar 
cannot be.convicted under section 45 of the Criminal 
Procedure Code for an omission to make a report 
of a sudden accident or suspicious death if he 
honestly believes that there was no necessity for him 
to make the report and the view held by him is a 
reasonable view [p. 00*, col.'.] 

A nominal penalty of a pio only need be imposed 
if the accused is guilty of nothing more than a 
slight error of judgment which had no harmful 
consequences whatsoever if in such a case tho res¬ 
ponsible authorities choose to prosecute and the 
Magistrate is bound to convict when the olfeuce is 
proved [p. 100', col. 2.j 

Revision agaiusl an order of the District 
Magistrate, Raipur, dated the 17th November 
1921, in Criminal Appeal No l4)ofl u 2f. 
Mr, J. 0. Qhosh, for the Applicant. 

Mr. 6'. R. Pandit, for the Ctowd. 

ORDER.—Domar Singh Karmi, the ap- 
plioant for revision, is the Mukaddam of the 
village of Jarur in the Raipur District. 
He has been eonviated of an offense punish¬ 
able under sestion 176 of the Indian Penal 
Code, of intentionally omitting to give 
notise to the Poliee of a death in his 
village whish he was legally bound to give. 
Jodban Panka, Sirdar Chamar and Bahorik 
Panka, all Kotwars of the same village, 
were eonvisted along with him. The 
Mcktddam was fined Rs. 20 and rash 
Kotwar was fined Rs. 10. The Mukaddam 
(.i-ine appealed to the Distriot Magistrate, 
wbo dismissed his appeal, and he has now 
applied to this Court for revision. On his 


petition a Rile was inuad to the Distriot 
Magistrate to show saase why the oonvietjoos 
of all four assaied ehoold not be set 
aside. 

The aireumsUneas a-a these. Oo the 
11th of April 1921 one Talaram, Brahman 
of Jarur, fell from a tree. He died, 
aopareoily from the offsets of the fall, at 
2 p. m. on the 13:h of April. The Mukaddam 
tiooght no special report of the death 
wai neiessary, as there was nothing sad leu 
or euspieioas about it, and the body was 
burnt in the u-ual eourse on the same day. 
Oo the 14*h of April, probably in the 
forenoon, though this is not alear nor is 
it of any partioalar aonssqienae, the Sab. 
Iaspeotor in sbarge of the Station House 
visited the village in the sourse of one of 
his usual rounds and was told all about 
the death. Hs was apparently of opinion 
that the death ought to havo bsen reported 
before the body was burnt aqd that the 
report made to him after that eoilJ not 
be said to have bsen made ‘ forthwith.” 
in khi9 t'-e two Conrte appear to have 
agreed with him. With the expedienay 
of proseootion in susb a ease l am, of sourse, 
not eonierned, but i venture to say that, 
to my mt very loDg aod somewhat out-of- 
date expsriense as a Distrist Offiror, snob 
a praseoation appears likely to disoourage 
rather than to stimulate reporting. 

Under reation 4o of the Criminal 
Proeedure Code, every Mukaddam and 
Kotwar is bennd to sommuniiate forthwith 
to the nearest Station House Offiier or 
Magistrate the osenrrenoe in or near the 
village * of any sudden or unnatural death 
or of aDy death under suspieions airaum- 
etanaes.” Now there was nothing suspieions 
about this death, nor was it sadden. In 
the memorandum submitted by the District 
Magistrate it is suggested that it wa9 both 
sodden and unnatural. Bat I prefer the 
view taken by the learned Distrist Magistrate 
himself in the appeal and by the Magis- 
irate who tried the ass?, that it was 
unnatural but not sudden. It seems to me 
that, howevor unnatural, in the ordinary sense 
of the word, the same of a death might be, 
it wonld not aome within the msanintr of the 
word‘unnatural'as used in seation 45 of the 
Criminal Prooedure Code so as to require 
to b 9 reponed immediately unless it oa- 
$urred fairly soon after the oaa8e t If# fw 
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inslanse, Tnlaram had lingered for several 
weeks after hie fall and had then died, 
solely from the effe#t9 of the fall, that 
would 9orely not have been regarded a9 a 
death whieh had to be reported forthwith, 
though it would be just as nnnatnral 89 
if Tnlaram had died within a few minutes 
of hie fall, or had been killed by it in¬ 
stantaneously. The length of the period 
between the eauee and the effaot wbioh 
obviates the neeaesity for an immediate 
report mnat be largely a matter of opinion, 
and tbe opinion that a period of two days 
was euffisient for this purpose in this parti- 
•nlar ease may be wrong, but it 19 by no 
means unreasonable. Indead, I am inrliaed 
to bold it myself. 

Now, falsehoods in a defense do not 
in this oonntry even tend to indisate the 
guilt of the aisused, as tbe learned District 
Magistrate bas suggested in bis memoran¬ 
dum. Even tbe entire omission of an 
available traB and oomplete defense and the 
substitution for it of unattainable falsehoods 
are so slosely in aasordanoe with the eommon, 
indeed almost universal, sonrae of hnman 
•ondast that we sannot infer from snob a 
defense that the gnilt of tbe acsased is 
likely. Bit tbe true de'enie has not b3tn 
entirely omitted here, though it is not pat 
forward very olearly. In any sa99, it is 
tbe duly of a Magistrate to 6ni out whe¬ 
ther an comeed person is gnilty or mnooent, 
not merely to deside whether the pleas be 
shooees to pot forward are sound or Dot. 
Now, it is olear from the evidense that 
tbe Mnkaddam thought that there was no 
neaessity for an immeliate report of Tala- 
ram’s death, beaauee be lived for two days 
after the assident, and it was for that 
reason that he sent no report. The Kotwarp, 
of source, did not make a report beiause 
the Mokaddam told them it was not ne«e3- 
sary, This sannot possibly be sailed an 
intentional failure to report. Intention neeet- 
eerily implies a mens rei, a sonesiousnees of 
doing wrong. The Mukaddam held tbe 
perfeatly reasonable view, whisb, as I have 
eaid before, I am even inolined to think was 
the right view that there was do Deiessity 
for an immediate report. 

Bit even if it be granted that the 
failure to report did some within the terms 
of aesljion 176 of tbe Indian Penal Code and 
wm ft punishable offense, lit was sorely, in 


there sirsamstenses, one in wbiih no more 
than a nominal penally should have fcpen 
imposed. If the responsible authorities 
shoose to proeeoute, and aD offeree is proved, 
the Magistrate is bonnd to soDvist, bnt he 
need not impore QDy heavier penalty than a 
fme of oDe pie. The Mukaddam wap, id any 
sate, guilly of cothirg more than a very 1 light 
error of judgment whish bad no harmful 
socsequeuecs whatsoever, and the Kotwars 
were gnilty of aisepticg bis slightly wrong 
interpretation of the rules on the enbjest 
of the immediate reporting of dcatbp. Bnt 
I have held that they f re not gnilty of even 
a tethoisal offense. All tbe four sonvistions 
are, therefore, eet aside and tbe amounts of 
tbe 6nes, whish have presumably been paid, 
will he refunded. 

0. P. D Ccncicitori nt aside. 


CALCUTTA HIGH COURT. 
Criminal Government Appeal 
No. 1 cp 1921. 

Criminal Revision Oapib Nos. 146 and 
147 op 1921. • 

May 3, 1921. 

Present Mr. Justise Teonon and 
Mr, Jn»iii6 Ghoi e. 

In Appeal No, 1 op 1 2', 

The SUPERINTENDENT and REMEM- 
B.-tANCER (f LEGAL AFFAIRS— 
Appellant 
terms 

BARODA KANTA and oteibs_ 

Respondents. 

In No. 146 or 1S21 
Nil YANANDA DAS-Accuiid- 
Petitioner 
In No. 147 or 1921 

SARAT CHANDRA GHOSH-Accoiid- 

P»TITI0*EB 


MANORANJAN MAJUMDAR— 

Complainant— Opposite Parit, 

Penal Code (Act XIV of HW), s. 226B—Rctisiam 

to execution of Civil Court warrant. 


It is not necessary tha a Bailiff executing a Chit 
Court warrant should m the first instance show the 
warrant. It is sufficient that he should apprise the 
person to be arrested of the contents of the warraJ 
and Bhow it if desired and resistance to exertion 
is not justified meroly btcauso the Bailiff fails 
show the warrant in the first iustacco. [p. Ro/col 
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Iii Apfeal No. 1 op 1921. 

Mr. B. L. Hitter, StPcdiDg Counsel, and 
Babn t Narenira Kumar Bose, for the Crown. 

Baba Atulya Oharan Fose, for tbe Re¬ 
spondents Nos. 1 and 2. 

Babas Dosarathi Sonyal and Taraletwar 
Pal Ohottdhury, for Respondent No. 3. 

1m Criminal Rev. sion No. 116 op 1921. 

Baba Narendra Kumar Bote, for tbe Peti¬ 
tioner. 

Baba Atulya Charan Bote, for tbe Opposite 
Party. 

In Obiminal Revision No. 147 op 1921. 

Babas Manmatha Nath Mcokeree and 
Satindra Nath Mukherjee, for tbe Petitioner. 

Baba Atulya Charan Bote, for the Opposite 
Party. 

JUDGMENT. 

Criminal Goviknmint Appeal No 1 1921 

Tiwnom, J.—In this ease coe Baroda 
Kanta Majnmdar was plaaed on his trial 
cn a charge of offering resistance to bis 
lawful apprehension and of esaaping from 
lawful custody, offences punishable under 
section 225 B of tbe Indian Penal Code. 
Two co accused, his son Monoranjan and 
one Somiran, were charged with rescuing 
Baroda from lawful custody. All three were 
further charged with assaulting the peor, 
Nawab Al», whose doty it was to arrest or 
assist the Bailiff in arresting Baroda Kanta. 
Somiran was further charged with assaulting 
tbe Bailiff and with removing the peon’s 
badge. The present appeal is directed against 
the order of acquittal made in the case of all 
three by the Fourth Presidency Magistrate. 

The accused Baroda Kanta Majumdar 
owed seme Rs. 700 under a Small CauEe 
Court decree obtained against him by one 
tarat Chandra Ghosh. In execution of this 
decree a warrant for the arrest of Barada 
Kanta was issued. On the morning of tbe 
13th July, tbe decree-holder, Bailiff Nitya- 
nanda Das and peon, Nawab Ali, proceeded 
to house No. 14, Jagurnatb 8ur Lane, in whioh 
Baroda with his wife and son occupied two 
rooms, in order to execute this warrant. That 
tbe decree holder and his party went to arrest 
Baroda Kanta is not disputed but while tbe 
prevention witnesses say that Baroda came 
outside, was there arrested, reicued and 
escaped, the defence says that Baroda was 
arrested within cte of his two rooms, there 
struggled and made resistance, and was 
a&nsUd by his sod, Manoranjan, in effecting 


bis escape. It is further said that in this room 
there was a lady, presumably Baroda’s wife. 
The Magistrate has apparently accepted the 
cate for the defense and, finding that the 
warrant was not shown to Baroda, and, that 
the Bailiff and decree holder were not 
entitled to enter the room, holds that Baroda 
was entitled to resist and his eon entitled to 
assist him. On these grounds he acquits 
Baroda and his bod. Tbe third accused he 
acquits on the ground that be was not present. 
Now it is not necessary that a Bailiff executing 
a Civil Court warrant should in tbe first in- 
stanfeshow the warrant. It is sufficient that 
he should apprise the person to be arrested 
of the contents cf tte warrant and chow it if 
desired, [ffajont Kunto **cl v. Emperor (1) 
and Abdul Bahaman Sihib, In re {2)), Bat 
it is quite clear in this case that the Bailiff was 
armed with the warrant issued, and it is 
further clear that Baroda well knew the 
purpose of tie decree-holder and the Bailiff’s 
visit. There could be do reason why the 
Bailiff should seek to withhold or conceal 
his warrant, and we have no doubt on tbe 
evidence that the warrant was in fact shown. 

Even if we were to kelieve that tbe 
Bailiff and the decree holder followed tbe 
judgment debtor into the room there was no 
reason wby they should not do so. This was 
no case of breaking open an outer door and 
tbe room itrelf w ag the outer of the two rooms 
occupied by Baroda. Tfce presence cf a 
woman therein was not eveD suggested 
to spy ere of tl e prcieculion witnesses. 

As to ike alleged asesult .on the decree* 
bolder, tbe peon and the Bailiff, tbe evidence 
is cotflitlicg but what emerges beyond all 
dispute is that Baroda Kanta was arrestei 
in execution of a warrant issued by tbe Small 
Cause Court, made his escape, and was 
assisted in so doing by the sod MaDoranjan, 
We, therefore, 6nd these two guilty under 
reotioD 225B, Indian Penal Codp, and (entente 
them, Baroda Kanta fo pay a fine of Rs. 100, 
in default to undergo rigorous imprisonment 
for six wetki, Manoranjan to pay a fice of 
Rs, 50, in default to undergo rigorous 
imprsonmeDt for one week. The evidence 
leaves some doubt as lothe identity of the third 
accused, Somiran aod, in his cise we, there¬ 
fore, do not disturb tbe order of acquittal. 

Gi.O'-e, J.—I agree. 

(1) 6 C W. N 813. 

(2) 24 Ind. Cas. 175; 15 Cr. L. J. 439; 1 L, W. 500. 
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Criminal Reywon Oasis Nos. 115 A-117 

of 1*21. 

TsUNON, J.—These applications in revieicn 
arofe oat of one and the same arimioal aase. 
It appears that one Sarat Obandra Gboeh ob¬ 
tained a dearee in the Presidency Small Caa6e 
Court against one Barada Kanta Majumdar 
and ia ezeaution for the balanse due 
(sme Rs, 70D) toil: out a warrant 
for the arrest of the judgment-debtdr. 
On the 13th of July about 7 a, m he, ac¬ 
companied by tbe Bailiff, one Nityananda Das 
entrusted with the execution of the warrant, 
proceeded to 14, Jugaroath Snr Lane, tbe 
house in which the judgment-debtor occupied 
two rooms. 

It is not disputed that the Bailiff and the 
deoree-holder did on the day in question go to 
14, Jogarnath Snr Lane, in order to execute 
the warrant entrusted to the Bailiff. Whit 
happened on their arrival is in d'spute. The 
complainant who is tbe son of the judgment- 
debtor alleges that tbe decree bolder aud the 
Bailiff caught hold of tbe judgment debtor 
at the door of his room, and that when the 
judgment-debtor tried to extrioate himself, 
they followed him up into the room, in which 
was also the judgment-debtor's wife ; when 
the son assisted his father in freeing himself, 
the Bailiff pushed him and knocked him 
over. 

The Trying Magistrate has found that the 
judgment-debtor’s wife was in fact with him 
in the room, that the Bailiff did not show 
his warrant, that the son did not know that 
Nityananda was a Bailiff, and was, therefore, 
justified in seeking to extricate bis father 
and that the Bailiff was Dot justified in pushing 
him over. On these findings he has convicted 
the decree-holder, Sarat Chandra Chose, of 
tbe offence punishable under section 448 and 
the Bailiff, Nityananda, of the offence 
punishable under section 3 52 of the Indian 
Penal Code. 

1 We ate unable to accept the sonclasions 
arrived at by the Trying Magistrate. It is' 
hot necessary that a Bailiff executing a Civil 
Coart warrant should show his warrant in the' 
first instance. It is snfficient that he should 
apprise the parson concerned of its contents 
and thereafter show it, if deeired. Now it is 
qaits clear from Biroda Santa’s statement 
that be knew both the Bailiff and the decree- 
holder, and well knew why they sought to 
Afreet him. Apart from that, there wai no 


reason why tbe Bailiff should not display bis 
warrant and we do not believe that he failed 
to do eo. Tbe evidence of the son and of his 
father taken together next shows that this 
was do case of breaking open, or even open¬ 
ing either outer or inner door. The Bailiff 
and the decree-holder were juetified in 
following up the jadgment-debtor into bis 
room, the outer of tbe two rooms occupied 
by him. We are not satisfied that the lady 
was in fast present in that room, and no 
objection to their entry was taken .on' that 
siore. The story of his aseanlt on Manoran- 
jan we can but regard as an embellishment 
or exaggeration. We, therefore, hold that it 
has not been shown that either decree-holder 
or Bailiff did more than they were entitled to 
do io execution of tbe warrant obtained 
by tbe decree-holder and entrusted to the 
Bailiff. 

We, therefore, set aside the conviction of 
and the sentence imposed on each of the peti¬ 
tioners aod direct that the fine, if paid, ba 
now refunded. 

Gaosr, J.—I agree. 

b. k. A n. h. Oonviclion let ail'd*. 


ALLAHABAD HIGH COURT. 

Criminal Ripbbbnci No, 743 op 1921 

AMD 

Criminal Revision No*. 16 and 17 oi 1922. 

February 17, 1922. 

Pretent; —Mr. Justice Gokul Prasad 
and Mr. Justice Stnart. 

0. DUNN—Arr&iOANr 
term* 

E MPE ROR —Rispondknt. 

Criminal Procedure Code (Act V of l«9SJ, $. 423 
(dj— Expunging remark* against witnesses hj subor .' 

Courts—High Court, power of—"Amendment", ■■ 
meaning of, 9 

A High Court baa no authority to oxptiugo remarks 
from judgments of subordinate Criminal Oourts • 
which redact on oertain witnesses in coses in whioh 
tho offootive orders of the lower Courts aro nut 
before the High Oourt in appeal or in revision. 
Ip. ‘0)8, ool- 2 J 

The word "amendment" in section 423 (d) of 
the Criminal Prooednre Code means amendment of . 
an effective order of the Oourt below, [p. 1008, ool. 2 ] 
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Criminal reference made by the Sessions 
Judge, Benares. 

Mr. B. E, U'Conor, for the Applicants in 
Revision. 

Mr. Satya Ohaniara Muherjee, for the 
Appliaant in the Referenae. 

Mr. Lalii Mohan Banenee, (Government 
Advoiate), for the Opposite Party. 

JUDGMENT. 

STcm, J.—We have before us Criminal 
Reference No. 743 of 1921 from the 
Sessions Judge of Benares and Criminal 
Revisions Nos. 16 and 17 of 1'22. The 
eame point arises in all :—"Has the High 
Court authority to expunge from the 
judgments of lower Courts remarks rcflsat¬ 
ing unfavourably upon the credibility or 
the aharaater of witnesses in eases in 
whieh the effeetive orders of the Courts 
are not before the High Court either in 
appeal or on revision ?” In the Referenes 
the station-master of Benares Cantonment 
took exaeption to remark'9 reflecting upon 
himself made by a Magistrate at Benares 
in a judgment in a criminal ease. In 
that case the accused persons were 
acquitted. The station-master appeared as 
a witness for the defense. The Magistrate, 
while finding that the evidence did not 
justify a aonviotion, disbelieved the station* 
master in sertain particulars. We have 
it that the learned Sessions Judge 
believed the station-master to be telling 
the truth—a airaumstanse which goes far 
to remove the sting of the remarks made 
by the Magistrate. 

In the two applications in revision, a 
business man and a Vakil gave evidense 
for the prosecution in a aase under 
section 409 of the Indian Penal Code in 
the Gorakhpur District. The Magistrate 
found that no charge under section 409 
could lie on the facts, and dismissed the 
case acquitting the accused persons. He 
commented severely upon the two applicants 
holding that they had been disingenuous 
and acted with malice while giving their 
evidence. We are informed that the 
District Magistrate did not agree with 
the Magistrate who tried the case upon 
these points and that he desired to appeal 
against the acquittal. The authorities, how- 
over, refused to appeal. 


These applications have been made with 
the intention of removing the remarks 
from the record to whiah the applicants 
object. 

We have first to consider whether we 
have any authority to give the applicants 
the relief whiah they desire. Our pro¬ 
cedure in criminal oasos is to be found, 
exoepfc in regard to oases brought before 
the High Court in the exeroise of its 
ordinary origi al criminal jurisdiction, in 
the Code of Criminal Procedure (Act V 
of 1;9S) This is clear from section £9 
of the Letters Patent of this Court. We 
have, therefore, to examine the Criminal 
Procedure Code in order to disoover whe¬ 
ther it gives aDy authority. 

It has been brought to our notice that 
other High Courts and Chief Courts and 
Judicial Commissioners’ Courts have ordered 
portions of a record to bo expunged and 
it is argued that the fact that they did 
so affords authority for us to do so. 

We are referred, first, to the the caie 
of Barola Noth Bhattachar yi v. Kara t 
Sheikh (1). There the Rsgistrar of the 
Court wa9 directed to expunge from a 
judgment of the Sessions Judge remarks 
whieh rt fl acted on the Local Government, 
the District Magistrate and the Deputy 
Magistrate. , 

In 1911 Twomey, J, of the Lower Burma 
Chief Court in the case of Ma Kya v, 
Kin Lai Qyi (2) held that he had the 
power to order passages to be expunged 
from a judgment but refused to use it, 

In another case of the eame Chief Court, 
Emperor v. Thomai Pellako (3), the Pre¬ 
siding Judge direoted passages to be ex¬ 
punged from a judgment. 

In Lachchu v. Emperor (4) the Judicial 
Commissioner of Oadh directed a passage, 
which reflsoted upon the conduct of a 
Counsel, to be expunged from the judgment. , 
It will be seen that in nooe of these 
decisions did the Court direct itself to the 
question a9 to whether it bad any authority 
to pass such an order or whence it 
derived that authority. The cases are, 

(1) 2 C. W. N. CCLTI (250) (notes'. 

(2) 11 Ind. Cas. 10O >; 12 Cr. L. J. 401; 4 Bur. L.T. 
173. 

(3) 14 Ind. Oaa 611; r . Bur. L. T 23; 13 Or. L. J- *51. 

(4) 21 Ind, Cas. 156; 15 Or. L J. 420| 1 0. L, J. 14L. 
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however, not on a)i foure with the eases 
before us. There is to appeal before os. 
The circumstances in the eases before us 
are different from the eiroorostaDaes in 
the eases to whioh we have referred, for, 
in those eases the Courts were adjudicating 
on final orders in appeal. We sent for 
the reaorde to satisfy ourielves as to the 
regularity of the proasedings of the Courts 
in question. We may say t'» limine that 
the proceedings were perfectly regular. 
The matters having, however, oome before 
ns under section 435, we can exercise 
the powers given by Beotion 439, 

Those are the powers conferred on a 
Court of Appeal by sections 195, 423, 426, 
427 and 4i8, cr on a Csurt by section 338, 
subject to certain qualifications, one of 
which is that a finding of acquittal cannot 
be turned into one of conviction under 
section 439, None of these sio:ions can 
be invoked except section 423, and we 
have to see whether 83etion 423 has 
application. Section 423 lays down in 
respect of appeals that, in an appeal 
from an order of acquittal, the Court 
may reverse that order. It may then take 
action towards farther enquiry or towards 
a re-trial or may find the person acquitted 
guilty and sentence him. It lay9 down 
that in an appeal from a eonviotion the 
Oonrt may reverse the 6nding. If the 
finding is reversed, the eentence is neces¬ 
sarily Bet aside, Then the Conit may 
acquis or discharge the accused or direct 
bis re-trial or commit him for trial. It 
may uphold the fioding. In the latter 
case, there remains the eentence. When 
the finding ie npheld, the sentence may 
be altered. The finding may be altered. 
If that is the case, the sentence may be 
maintained or altered, and if the finding 
be upheld, the nature of the sentence may be 
altered but the alteration most not resalt 
in an enhancement. The section proceeds 
to lay down that in an appeal from aDy other 
order the Court may alter or reverse such 
order. This exhausts sub-sections (a), (6) 
and (o). They have clearly no bearing 
upon the present matters. Then follows 
the cub-section (d). "The Court may make 
any amendment or any consequential or 
inoidental order that maybe just or proper,” 
The nature of consequential or ioeideotal 
or4ers under this sub-eectioo was diacaaaed 


by a fall Bench of the Calcutta High 
Court id Meht Singh v. Mangal Rhania (5). 
That Full Bench considered that the only 
aonsequeutial or incidental orders within 
the purview of the provision were orders 
which follow as a matter of course, being 
the necessary complements to the main 
order passed, without which the latter 
would be incomplete or ineffeotive (such as 
directions as to the refund of fines realised 
from acquitted appellants, or on the 
reversal of aeqaittal9 as to the restoration 
of compensation paid under section 250) 
for which no separate authority is needed, 
and (not?) orders which tbongh ancillary in 
abaraotor require more than the support 
of a Criminal Oonrt’a inherent jurisdiction 
and oould not be passed without express 
authority. We agree generally with the 
view taken in the Calcutta decision,- and, 
on that view, the order which ws are 
asked to pass is not a consequential or 
incidental order, it cannot be said on this 
interpretation that the expunging of remarks 
from the record whioh reflsoi on certain 
witnesses is a consequential or incidental 
order. Sash expunction would, in no sense, 
be consequent on or incident to the effective 
order of the Court below, which in these 
cases ie contained in the finding of acquittal. 
It remains to bs considered whether, if 
we do what we are asked to do, we can 
bring our aotion within the csope of our. 
authority by regarding such an alteration 
as an amendment which may be just or 
proper. It bas been argued strenuously' 
before us (we have had the advantage 
of bearing the arguments of two of the 
moBt experienced Counsel at the Bar) that 
the word amendment’ as used in this 
sub section confers a very wide power upon 
the Court and that we can without scruple 
consider the provision, whioh allows us to 
make any amendment, that may be just or 
proper authority for expunging the remarks 1 
to which exception is taken.' W4 are 
unable to accept that view. We oan read 
the word ‘amendment’ only to mean in this 
csnnection amenlment of an effective order 
of the Court below. Here the effective 
order is the order of acquittal. It i a 
impoisible for U3 to amend that on these 


n w 2 23 t 7 ‘ 89 °- l57 l » 0. L. J. 417, 1$ 

C. vr. N. 10} 12 Or. L, J. 629, „ 1 * 
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applications. We are debarred from inter, 
fering in any way with the effective order, 
for the reason that we are not asked to 
question the aiqaittals. Thus there is 
nothing which we ean amend in the 
effective orders. In support of the view 
whiah we take to the effect that the word 
'amendment' means amendment of an 
effective order, we refer to a deaision of a 
Benoh of this Court, Ram Piyari v. Emperor 

(6), where a woman was aonviated nnder 
seation 325 of the Indian Penal Code and 
sentenaed to a month's imprisonment. The 
matter same before the Additional Sessions 
Judge in revision. The parties then applied 
to eompoond the aase. The aase aould not 
be aompounded nnder seation 345 (5) of the 
Code of Criminal Procedure, but when the 
matter same up to the High Court, it was 
held that the High Court had authority 
under seation 423 (d), Criminal Procedure 
Code, to amend the order of aonviation by 
substituting for it an order that the offence 
should be compromised. Suah an order, it 
is to be noted, does not have the effect of 
an acquittal. There is no provision in sub¬ 
jections (a), (6) and (c) for converting an 
order of aonviotion into an order permitting 
a compromise. Sub seation (d) clearly 
covered tbe aase and gave authority for 
the action taken by way of amendment. 
The amendment was an amendment of the 
effective order of the Court below. Similar¬ 
ly in Abadi Begamv. Alt Eusen (7), a 
Bench of thi9 Court altered an order of 
the Sessions Judge in whiah he had direct¬ 
ed certain property to be banded over to 
the Magistrate as unclaimed property by 
directing that the Magistrate should dis¬ 
pose of the property according to law. At 
that time the danse in question bad not 
come into existence, but the view taken 

(6) 6 Iud. Caa. 690; 32 A. 163| 7 A. L. J. 103; 11 
Cr. L. J. 203. 

(7) A. W. N, (1897) 26. 


in that application was accepted by tbe 
Bench in Ram Fiyari v. Emperor (6). 
There is alto a decision of Stanley, C. J.-. 
in Gopi Nath v. Emperor (8), in whiah he 
upheld an order of the Sessions Judge 
directing a greater amount of property to 
be restored to tbe aomplaiuaut than tbe 
amount restored by the Trial Court. He 
aated under tbe authority of seation 423 
id). He appears to have considered that 
he was making a consequential or incidental 
order, but we should have considered that 
he was rather amending an effective order of 
tbe Court telow. 

All these decisions go to support the 
view, whiah we should have held ia tbe 
absence of authority, that the word amend¬ 
ment’ in this connection can only mean 
amendment of an effective order of the 
Court below, and that the existence of the 
provision cannot give us authority to amend 
the judgments of lower Courts by expung¬ 
ing passages, which do not commend them¬ 
selves to us, in cages in whioh we have no 
authority to interfere with the effective 
orders passed by the Courts. We are 
unable to 6nd that this Court has any 
authority in such circumstances. This view 
was taken by one of us in Criminal Refer¬ 
ence Chatlara v. Basdeo Sahai decided on 
4th October 1920. If it be held that the 
grievances of persons who are unjustly 
criticised by Courts of law in circumstances 
which obviate the effective orders of the 
Courts coming before superior Courts in 
appeal or revision are so great as to 
require a special enactment for their pro¬ 
tection, tbe matter is one for the consi¬ 
deration of the Legislature, but as the law 
stands we are satiiffed that we have no 
authority. We, therefore, dismiss these 
applications. 

J. p . . 

Applicationi ditmiued. 

(8) 3 A. L J. It. 770; A. W. N. tl806) 256; 4 Cr. L. 
J. 370. 
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f, ACCOUnt f mutual , open and currentmeaning of 

— Te*t of mutuality—Limitation Act (IX of 19G8J, 

Sch, I, Art . 85. 

An account current is an open or running account 
b'tweeu two or more parties, or an account which 
contains items between the parties from which the 
balance due to one of them is or can be ascertained, 
from which it follows that such an account comes 
under the term of open account in so far ns it is 
running, unsettled or unclosed. Mutual accounts 
aro suoh as consist of reciprocity of dealiogs be* 
tween the parties, and do not embrace thoso haring 
items on one side only, though made up of debits 
and credits. 

. The test of mutuality is that the dealings between 
the parties should be such that the balance is 
sometimes in favour of one party and sometimes 
in favour of the other. Au account which consists 
of entries of payments made by one party in reduction 
o\ a debt to another and of payments mado by tho 
litter on behalf of the former, is not a mutual 
account and, also, if the balance is sometimes in 
favour of the debtor but generally in favour of the 
banker the account is not a mutual one. 

* Where, therefore, an account does not indicate 
transactions creating independent obligations on 
both sides but there is sometimes a credit in favour 
of the defendant, and that only for a few days, the 
account is not a mutual account, and in a suit on 
such an acoouot tho plaintiff is not ontitlod to the 
benefit of Article 85 of Schedule I to tho Limitation 
Act, Pat Gopal Rai v . Firm JIarchanp Ram 
Anant Ram 30 

Acts-General. 


Act 18LJ > XIX« See Succession (Property Pru. 

tkction) Act. 



I860—XLV. See Penal Code. 

186!—V, S'e Police Act. 

1870—VII. See Court Fees Act. 

1872—I. See Evidence Act. 

1872— IX. See Contract Act. 

1875—IX. See Majority act. 

1877— 1. See Specific Relief Act. 

1878— 1. See Opium Act. 

18X8—VIII. See Sea Customs Act. 

1873— XI. Sec Arms Act. 

1881— V. See Probate and Administration 

Act. 

1831—XXVI. Bee Negotiable Instruments 
Act. 

832—II. 8ee Trusts Act. 

1882 -IV. See Transfer of Property Act, 
1682—V. See Easements Act. 

1882— XIV. See Civil Procedure Code. 
1883^-XIX. See Land Improvement Loans 

Act, 


Acts—General—concid. 

Act 1837—VII. See Suits Valuation Act. 

— 1837—IX. See Provincial Small Cause 

Courts Act. 

—• 1890—VIII. Sec Guardians and Wards Act. 
- 1890—IX. See Railways Act. 

— 1813—IV. See Partition Act. 

— 1891—I. See Land Acquisition Act. 

- 1898—V. See Criminal Procedure Code. 

- 1899—11. See Stamp Act. 

- 1899—IX. See Arbitration Act. 

- 1903—XV. See Extradition Act. 

- 1907—III. See Provincial Insolvency Act. 

— 1908—V. See Civil Procedure Code. 

—- 1908—IX. See Limitation Act. 

-- i908— XVI. See Registration Act. 

— 1S09-III. Sec Presidency Towns Insolvency 

Act 

- 1909—IV. See Whippino Act. 

— 1912—VI. See Life Assurance Companies 

. Act. 

- 1914—1, See Code of Civil Procedure 

. (Amendment) Act. 

•*—- 1918—VII. See Income Tax Act. 

- 1919—X. See Excess Profits Duty Act. 

1920—V. See Provincial Insolvency Act. 


Acts-Bengral. 

1659—XI. See Bengal Land Revenue Sales 
Act. 

1869—VIII. See Landlord and Tenant 

Procedure Act. 

1876—V. See Bengal Survey Act. 

1884—III. See Bengal Munioipal Act. 

1886—VIII. See Bengal Tenancy Act. 
1893-1. Sre Licensed Warehouse and Fire- 
brigade Act. 

J899 — III. See Calcutta Municipal Act, 

1911—V. Sec Calcutta Improvement Act. 


Acts-Bombay. 

— 1879—V. See Bombat Land Bkyenuk Codk. 
- 1879-XVII. See Dekkhan Agriculturists' 

Relisk Act. 

—— 1690—II. See Bombay Salt Act. 

— 1901—111. See Bombay District Municipal 

Act. 

- 1918-11. See Bombat Bent (War Rkstric 

itoxsj Act, 

Acts-Burma. 

- 1698—XIII. See Burma Laws A*r. 

-— 1900—VI. See Lower Burma Courts Act. 

— 1017—V. See Burma Excise Act, 
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Acts-C. P. 

Act 1917—11. See C. P. Land Revk ue Act. 

Acts-IYIadras. 


I860 

1895 


1865 — VIII. Sec Madras Rest Recovery 
Act. 

IV. 8 ee Madras Salt Act. 

•III. See Madras Hereditary Village 
Offices Act. 

1900—1. See Malabar Compensation* for 
Tenants Improvements Act. 

I. Sec Madras Estates Land Act. 

IV. .See Madras City Municipal Act. 

V. Sec Madras District Municipali¬ 
ties Act. 


1908 

1919 

192C- 


Acts—Punjab. 


- 1887-XVI. See Pcs jar Tex ancy Act. 

_ 1900 —I. Sec Punjab Limitation (Ancestral 

Land Alienation) Act. 

__ 1918—VI. See Punjab Courts Act. 

Acts-U. P. 

_ 5836—XXII. See Oudh Rest Act. 

_ 1899—III. See U- P. Court oe Wards Act. 

_ 1901—11. See Agra Tenancy Act. 

. -. 1901—III. See U. P. Land Revenue Act. 

-- 1910—IV. See U. P- Excise Act. 

Regulations. 

Reg. 1804—V. See Madras Regulation. 

__ 1819—VIII. See Patni Regulation. 

_ 1872—111. Sec Sonthal Pakganas Settle- 

ment Regulation. 

._If08—III. See Sonthal Pakganas Settle- 

west (Amendment; Regula¬ 
tion. 

Statute. 

1916— (5 A 6 Geo. V, C.61). See Government of 

India Act. 

Adjournment granted by First Court—Powers 
of Second Appellate Court to interfere. 

' The granting of an adjournment on an applicalion 
of a defendant for the purpose of enabling him to go 
into the witness-box and of procuring the evidence of 
other witnesses is a matter in the discretion of the 
First Court, and not in that of an Appellate Court, still 
less in that of a Court of a Second Appeal. N 
Amolaksao v. Maiupatrao 850 

Administratlon-sult — Property partly 
outside jurisdiction—Court, jurisdiction of. 

Where in an administration-suit it is found that 
some of the properties are situated outside the 
jurisdiction of the Courts of British India, and are 
in the possession of a person claiming a share in 
the estate, the Court has no jurisdiction to order 
that person to deliver possession of the property 
to the administrator to enable him to tell it and 
realise its proper price for the benefit of the estate; 
but the Court can direct that person to account 
for the value of such proporty before obtaining 
his share of the estate in the hands of the adminis¬ 
trator. L B Atmha Bek u. Gulam Husein 
Sulf.man ABOO, 11 L. B. R. 188 530 

Admissibility Oj secondary evidence. 

]f a proper case has not been established for the 
admission of secondary evidence of the contents of a 


Admissibility- conoid. 

written document, and objection has been taken to 
the fact that the document has not been produced, it 
is not permissible to go to other evidence for the 
purpose of indicating what the contents of the 
written document may prove to bo if once it weie 
examined. PC Bonerji v. Sitanath Das, (1922) 
M. \V. N. 98; 26 C. W. N. 238, 30 M. L. T. 182; 20 
A-L. J. 291; 15 L. W. 452; 35 C. L. J. 320; 21 Bom. 

L. P.665 140 

Admission in First Court, whether affected 
by denial in Appellate Court. See C. P. Land 
Revenue Act, s. -92 465 

-, ktatement as to, in judgment . 

The decision of a Court must rest, not upon 
suspicion but upon legal grounds established by 
legal testimony, C Sarat Chandra Maiti v, 
Bibhabati Debi, 34 C. L. J. 202 433 

Adoption — Disqualified proprietor adopting 
without consent of Court of Wards , validity of 
Madras Regulation (V of 1804j,* t 25. 

An adoption by a disqualified proprietor, whose 
estate is under the Court of Wards and who is above 
18 years of age but uuder 2i years, without the ccn- 
sent of the Court of Wards is not invalid under 
section 2c of the Madras Regulation V of .801 read 
with section 2 (a) of the Majority Act. Ill 
Arulaxanda Muthu v. Ponncsami, 16 L. W. 287* 
(1922, M. W. N. 93; 42 M. L. J. 129 265 

Adverse possession— Criminal Procedure 
Code (Act V of 1898;, s. 14 Attachment, effect 
oj—Continuance of possession o) true owner . 

When a property is attached under section 146 
of the Criminal Procedure Code, it passes into 
legal custody and, during the continuance of the- 
attachment, such custody is for the benefit of the 
true owner. If the true owner was in fact in 
possession when the attachment was effected, bis 
possession in tho eye of the law is not inter¬ 
rupted. If, on the other hand, the wroDg-doer was 
in possession at tho time when tho attachment 
took place, tho effect of the attachment is to 
interrupt his possession, and from the moment ot 
attachment the possession of tho rightful owner 

revives in the eye of the law. 

Tho intervention of tho public authorities for 
the preservation of peaco operates in tho saroo 
way as tho vis major of a flood, and the com 
structive possession of the land is 'thereafter, if 
anywhere, in the truo owner. 

There can be no continuance of adverse posses- 
sion when tho land i9 not capable of use and 
enjoyment by the rightful owner. C Sarat 
Chandra Maiti v. Bibhabati Debi, 84 C. L. J. 302 

__ Decree for pension- Symbolical possession 

obtained in execution, effect of. 

\\ here in execution of a decree for possession, 
symbolical possession is delivered to the decree- 
holccr, such possession is sufficient to intercept any 
adverse possession prior to tho dote of the decree,, 
more especially where tho person setting up advene 

m session was a party to the proceedings m 

execution of tho decree. B MahadevapbaDindatpa. 
Uampihcli v. Bhima Eoddaipa Maled, 24 Bom. 

L, H. 232 
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Adverse possession -contd. 

- m i Endowed property—Manager a, succw ire— 
Limitation, running of-Admission of rightful title 
by xorongful possessor— No relinquishment of 
possession—Possession, whether ceases to he adverse. 
Where endowed properly belonging to an idol is 
taken possession of adversely, limitation to sue for 
possession of such property begins to run from the 
date of possession having been taken and each 

* succeeding manager of the endowed property does 
not get a fresh start of limitation upon the ground 

-of his not deriving title from any previous manager, 
as the succeeding shebaits form a continuing re pro • 
eentation of the idol’s property. 

tthore a person wrongfully in possession admits 
to the rightful owner that he disclaims all interest 
in the property in his possession, but does not 
voluntarily abandon or relinquish possession, the 
admission does not affect the relation between them 
bo as to convert what was previously adverse 
possession into possession of another character. O 
Abdul Rashid v. Janki Das, 9 0, L. J. 2 941 

- — -, nature oJ—Onus of proof. 

In order to defeat a suit for possession of immove¬ 
able property by the plea of adverse possession, 
Buch possession must be adequate in continuity, 
in publicity and in extent to show that it 19 
possession adverse to the competitor. But the onus 
of establishing , adequacy, continuity and exclu- 
Biveness is npon the adverse possessor. When the 
holder of title proves that he, too, has been exer¬ 
cising during the currency of his title various act9 
of possession, then the quality of these acts, even 
although they might have failed to constitute 
adverse possession as against another, may be 
abundantly sufficient to destroy that adequacy and 
interrupt that exclusiveness and continuity which 
is demanded from any person challenging by 
possession the title which he holds. P C Kuthali 
Moothavab v. Pebikgati Kunhabankutty, 44 M. 863; 
14L.W,T*ls(IMU) M. W.N.847* 4 M L. J. 050: 
80 M. 1. T 42; 48 I. A. 395; 25 C. W. N. 600; 24 Bow. 
L. E. 609 • 451 

■ Partition—*Possession held under mistake — 

Permissive possession—Restoration. 

• Permissive possession does not rest barely on an 
expressed ogroeement by moans of whioh one party 
permits another to take possession of bis property. 
It is a question of legal inferonco from tho circum¬ 
stances of a particular case. 

Whore on partition being effected botweon co- 
paroeners each by mistake gota into possession of 
oertain plots whioh have been allotted to the other, 
and such possession continues even after tho mistake 
is discovered, eaoh must be deemed to hold possession 
of the plots with equal consciousness that he is 
entitled to hold possession of them so long as the 
ether party holds possession of his plots, in other 
words, each holds in lieu of what the other holds, 
and each is liable to restore the plots whioh he 
holds as soon as the other party delivers the plots 
whioh that party holds in lieu of the former. 

The possession held under suoh conditions is 
lacking in the permanent presenoo of the essential 
element animus domini in the conception of juristic 
.possession. A person who h&B acquired possession 


Adverse possession- eoncW. 

precarif is not deemed to hove juristic possession. 
He is liable to be condemned to deliver np such 
possession to his opponent as soon as the Latter 
is ready and willing to restore what he holds to the 
other ’ Tho possessory relation in such circumstances 
is imperfect. It is vitiated by the duty to restore 
and must, therefore, be deemed as equivalent to 
permissive possession- 

In such a case, where the parties hold possession 
of the wrong plots in ignorance of the titla of the 
uther party, then both must be held to be labouring 
under a mistake of fact and when restoration of 
one party takes placo to his origiDaJ position he 
cannot recover from the other without surrendering 
the benefit which he derived under the mistaken 
act. Thia principle of equity is not limited only 
to cases of agreements, but extends even to acts 
committed under a common mistake of fact, 
O Maqbul Ahmad v. Fabhat Ali, 6 0. L. J, 546i 4 
U. p. L. B. (J.o.. 8 461 

-—, requisites of—Lands submerged every \tqr 

during rainy season—Wrong‘doer. 

Adverse possession* must be possession adequate 
iu continuity, in publicity and in extent of area, in 
order that it may be effective to destroy the title of 
the true owner. 

Possession to be adverse must be actual, visible, 
exclusive and hostile, and a distinction must he 
made between continuous adverse occupation and 
isolated acts of trespass 

Whoie lands are submerged every year during 
the rainy season, acquisition of title to them by 
adverse possession is impossible 

Where the land is submerged, the possession of 
the adverse holder ceases and the possession of the 
true owner constructively revives, so that while the 
land remains submerged, whether for a year or a 
month, no possession can be deemed to oontinue in 
the wrong.doer so as to be available towards tho 
ultimoto acquisition of title against the true owner, 
C Maharaja of Cooch-Behar v. Maiunpra Banmn 
Rai Chaudhuri, 84 C. L. J. 465 923 

Agra Tenancy Act (I! of 1901), 

SS. 20, 79— Occupancy tenant , transferee from, 
position of—Possessory right — Ouster—Damages. 

A transferee from an oooupanoy tenant, although 
in law a trespasser, has & possessory right good 
against all the world exoept the true owner, i f., the 
body of zemindars, and a porson who is not a 
member of suoh body cannot forcibly oust \±m 
from possession without being liable for damages. 
A BaMKSHWAR DUDE t>. SUEO HARAKH DuBK 529 

——S3* 79, 196 —Wrongful dispossession of 
tenant—No suit within six months, effect of. 

The failure of a tenant to apply to reoQvqr 
possession of a holding from whioh he has been 
wrongfully ejected by the landholder within the 
period of six months allowed by the Teuunoy Act 
bars not only his remedy but extinguishes his right 
also A Bhicqari Singh v Jokuan 856 

- . 88* 199, 201— Rea judicata -Prgptie* 

• tary title, question of, determination &y, Revenue 
Court. 

Ordinarily the Bent Court* in tho Agra Province 
have no jurisdiction to determine questions of title, 
but, undor the provisions of sections 199 ..aud 8 Q 1 
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Agra Tenancy Act —concld. 

of the Agra Tenancy Act, special jurisdiction has 
been conferred upon Rent Courts by virtue of which 
they are empowered, in given circumstances, to 
decide questions of title. 

The decision of a Rent Court under section 199 
as well as under section *01 of the Agra Tenancy 
Act in the exercise of its jurisdiction to decide a 
question of title is res judicata and prevents the 
trial in a subsequent suit in a Civil Court of any 
issue relating to the same proprietary right. A 
Jhamola Kunwar v. Hanwant Singh, 2u A. L. J 340 

915 

- S. 201—E vide nee—Entry in Revenue 

Record—Presumption—Alteration in share , effect of .. 

Where in a suit for profits it appears that there has 
been an alteration in the Revenue Record prior to the 
institution of the suit, but made during the period 
for which profits are claimed the duty of the Court 
trying the suit is to consider the order by which the 
alteration was made and give effect to the intention 
of the said order. If, for instance, a plaintiff was the 
recorded proprietor of a certain share in a mahal 
during the first year of the period in respect of which 
profits were claimed, and it were shown that after 
the close of that year he had been recorded as pro¬ 
prietor of a less share only upon a finding that he 
had transferred his interest in the remaining share 
after the close of the first year in suit, then the 
duty of the Court would be to give effect to the entries 
year by year, calculating the profits for each year on 
the basis of the record as it stood in respect of the 
said year in the revenue papers. 

When, however, it is clear, upon an examination of 
the order passed by the Revenue Court, that the 
alteration made in respect of the extent of the 
plaintiff’s share was intended to be a correction of a 
previous erroneous entry, and was not passed upon 
any alleged transfer having occurred during the years 
covered by the suit, then the Revenue Court is bound 
to give effect to the entry as it stood on the date of 
the institution of the suit. A Mubarak Fatima r. 
Muhammad Quli Khan, 20 A. L. J. 243 I 25 

Aggrieved Iltlgantf remedy of. 

Where a litigant feels aggrieved by the state- 
ment in a judgment that an admission has been 
made, the most convenient and satisfactory course 
to follow, wherever practicable, is to apply to 
the Judge without delay and ask for rectification 
or review of the judgment C Sarat Chandra 
Maiti t* Bibhabati Debi, 34 C. L. J. 302 433 

Appeal—Civil - Plea , new. 

A plea which is not set up in the pleadings by 
the plaintiff, and in respect of which there is no 
issue, nor any reference thereto in the First Court, 
and to allow which would require a fresh trial on 
the facts, ought not to be allowed to bo raised 
in the Appellate Court for the first time. M 
Krishnan Patter v. Lakshmi, (1922; M. W. N. 117; 
42 M. L. J. 1»9;30 M. L T 2^8 850 

-_ _ second —Finding of fact based on 

inadmissible evidence—High Court # power of. # 

Where a finding of the Court below is based in 
part upon inadmissible evidence, it is vitiated 
thereby, and a High Court can arrive at findings upon 
the other evidence on the record. A Si ktoo Mai. 
v, Gobal Chand, 4 C. P. U. R- lA.) 5 313 


Appeal* second-concid. 

■ Instalments —Discretion of Court . 

Unless a very strong case is mado out a High 
Court will not interfere, in second appeal, with the 
discretion exercised by the lower Court in fixing 
instalments, on the ground that the instalments 
fixed are too low, especially where a large portion 
of the amount decreed consists of interest. L 
BHur Chand v. Ude Ram 147 

- — Point of laxc , new, when can be allowed 
to be raised. 

A point of law, which does not require any 
questions of fact to be determined but can be 
decided on the record as it stands, can be allowed 
to be raised in second appeal A Boikhabi Singh 
v. Jokban 856 

-- — Question of law , new. 

A pure question of law, though not raised in a 
memorandum of second appeal, may be raised and 
argued at the hearing of the appeal. L Baja v. 
Salabat 935 

Appellate COUPtf duty of, before reverting 
decision oj Trial Court. 

An Appellate Court should not reverse the decision 
of the Trial Court only on consideration of some of 
the grounds upon which the decision of that Court 
is based. C Ram Ratak Manual v. Nilmoni 
Chowdhury 914 

-— New point. 

An Appellate Court should decide a new point 
raised before it, which is purely one of law and 
which can be decided without any further evidence. 
L Yakub Khan v Karman 466 

Arbitration — Award — Legal flaw — Party 
procuring legal flaw cannot take advantage of it. 
General principles of law must be applied to 
arbitration matters as to all others. 

Where one of several arbitrators agrees to an 
award but at the instance of one of the parties 
wilfully refuses to sign it, though there is a legal 
flaw in the award, the party who procured it cannot 
take advantage of it. A Ram Sondab Tewari v. 
Kclwa.nti Kunwar, 20 A. L. J. 392 4S9 

—. — Interpretation of arbitration clauses— 
Arbitrator's powers—Arbitrary interpretation—Juris* 
diction of Civil Courts. 

Although generally the interpretation of arbitra¬ 
tion clauses is for the arbitrator, yet when a Court 
is asked to file an award, it must determine whe. 
ther the document propounded as such is the 
production of an arbitration tribunal duly constituted 
under the terms of a contract or agreement binding 
upon both parties. 

In a contract of sale there were two clauses, 
one providing that the parties would refer their 
disputes to arbitration, the other that no claim or 
dispute of any sort was to be recognised unless 
made within a certain specified period. In course 
of time the sellers claiming damages for breach of 
contract referred the matter to arbitration, but 
did so after tho period specified had expired. Ihe 
buyers raised objection but the arbitrator gave the 
award holding that the socond clause referred to 
disputes raised by the buyers only and had 
nothing to do with any claim for damagos by the 
sellers. On an application to file the award tho 
buyers contended that the aw*rd wai* without 
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jurisdiction. The seller* replied that the Court 
had no jurisdiction to open the matter as tie 
interpretation of the clause was for the arbitrator 
alone s 

Held , that the Court hud jurisdiction to go into 
the matter, that the clause was applicable to both 
parties and that, therefore, the award was invalid. 

Per Walsh, J.—The interpretation of arbitration 
olauses is for the arbitrator but in the presect 
case there is no question of interpretation. To 
hold that a plain and unambiguous clause applies 
against one party to the contract and uot against 
the other is misconduct A Ked±r Nath Moti Lal 
v. Sckuamal Bansidhae, 4 U. P. L. K. (A.I 61: 
20A.L, J.385 691 

■ — Jurisdiction—Award bas<?d on ground* some 
rf which not justifiable, effect of. 

Where the aid of arbitrators is invoked on 
grounds some of which do, while the others do not, 
justify the exercise of their jurisdiction and it can¬ 
not be held that the award proceeds solely on 
those grounds which entitle the arbitrators to 
exercise their jurisdiction, the award is null and 
void on the principle that if tho bad is not separable 
from the good, the whole is bad. C Hurmukhrcy 
BamLhusder v. Japan Cottov Trading Co., Id, 
84 0. L. J. 253 342 

Arbitration Act (IX of 1899), s. 13 

(1). 14 — Arbitration— Reception of evidence in 

• absence of parly affected thereby , propriety of— 
Principle of justice-Irregularity o) procedure - 
Misconduct-Award, when «hou/d be remitted and 
when set aside, 

U here the arbitrators in a case do not decide a 
substantial question arising between the parties to 
the arbitration in the presence of both tho parties 
and arrive at an ex parte decision in the presence of 
one party the award i> invalid. 

• Whether an arbitration is conducted on the foot¬ 
ing that it is a mercantile or a legal aihitration, 
the first principles of justice must be equally applied 
jn every case One of theeo elementary principles 
is that an arbitrator must not receivo information 
from one side which is not disclosed to the other, 
whether the information is given orally or in the 
shape of documents 

. In arbitration proceedings both sides must be 
heard, and each in tho presence of the other ; how- 
ever immaterial the arbitrator may deem a point, 
he should bo very careful not to examine a party 
or a witness upon it, exoopt in the presenco of the 
opponent* 

It is both an unwiso and unsafe proceeding for 
an arbitrator to take proof in the absenoo of either 
or both parties. 

If irregularities in procedure are proved which 
amount to no proper hearing of the matters in 
dispute that would be misconduct sufficient to 
vitiate tho award, without any imputation on the 
honesty or impartiality of the arbitrator. 
f The Oourt may remit an award when tho arbitra¬ 
tor has been guilty of misconduct in a technical 
tense,-that is, if tho misconduct is of such a nature 
as does not disqualify him from acting or render 
it impossible for the Court to trust him If the 
arbitrator is guilty of fraud or partiality or such 
like misconduct, as would justify his removal, the 
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Court will not remit the award. But where the 
arbitrator has merely failed to exercise all his 
powers or has improperly exercised a discretion, 
such as, hearing witnesses or consulting documents 
in the absence of tho parties, and this has happened 
in spite of a complete absence of dishonest motive 
the Court will not hesitate to remit the award to 
the arbitrator instead of setting it aside. 

An arbitrator is the Judge chosen by the parties, 
he has a wide measure of discretion as to the 
manner in which the proceedings are to be con¬ 
ducted and a dae knowledge of the whole case is to 
be brought to his mind. Ilia award will not be set 
aside merely because the Court differs in opinion 
from him upon the merits of the dispute submitted 
for his decision. C Hari Singh Nehal t hand v. 
K v kinarah Co., Ltd,, 34 0. L. J. 89 389 

8» 19-Stay of suit—‘Action not relating 
to matters submitted to arbitration. 

Before an order can be made to stay a suit Under 
section 19 of the Indian Arbitration Act, it must be 
established that the tuit has been instituted in 
respect of a matter agreed to be referred to arbi- 
trarion. 

A Court will refuse a stay, where the actioa 
commenced relates to matters outside the submission, 
C Jnansxdra Krishna Boss v Sinclair Murray 
A Co., 34 C L. J. 174 741 

- Sch. I. Cl. 3, meaning of—Award made 

three months after notice but within three months 


of entering on reference , validity of. 

An award made throe months after tho date of a 
notice calling on the arbitrators to act but within 
three months from the day when they actually 
entered on the reference and heard the evidence 
is within the time mentioned in Schedule I, clause 3 
of the Arbitration Act and is consequently valid. 

The provisions "entering on the reference’* and 
“having been called upon to act by notice in writing" 
in clause 3 of Schedule I to the Arbitration Aofc 
are alternative in this sense that whoro no reference 
is entered upon at all, then the time runs from the 
notice calling npon the arbitrators to aot. But, on 
tho other hand, even although the arbitrators may be 
called upon to act by notice if they enter upon the 
reference, they have threo months from that moment 
for making their award and for enlarging the time 
for making the award if the circumstances at the 
reference satisfy them that they cannot complete the 
award within three months. A Firm Sardar Mal- 
Hardat Hai v Firm Siieo Baksh Bai-Sri Narain, 
20 A. L. J. 274 907 

Arms Act (XI of 1878), s. 20-Chhavi 

concealment of—Sentet^ce, suihble. 

V? here a person is convicted under section 20 of 
tho Arms Aot of having oonoealed a chhavi, and 
nothing is known against him, and it is not shown 
that he has not broken the law in tho past, the 
maximum sentence provided by the sootion is rot. 
oalled for, nor is a merely nominal sentence. L 
Faqiria v. Emperor 995 

Attachment before judgment—Dismissal of 
first execution application . 

An attachment before judgmsnt does not enure 
beyond the dismissal of the first application of 
exocation mado after tho passing of tho decree. N 
Amolasuq v. lUHifATHA ‘ • * 850 
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Attorney —Bills of costs—Lien — Limitation, bar 
of— Set-ctf. 

Id tho case of a personal action for a debt, 
limitation merely bars the plaintiff from having the 
particular remedy by way of suit and does not 
extinguish the debt. 

Therefore, if an Attorney has any form of lion 
upon property in respect of his bills of costs, he 
can exercise that lien notwithstanding that, by the 
terms of tho Limitation Act, h9 could not bring a 
suit. 

The bar of limitation applies to a claim of set¬ 
off by a defendant as if he were bringing an 
independent suit of his own but where he isdefend- 
ing himself by way of set-off. if his claim was 
not barred at the time of the issue of the plaint, he 
may prosecute a set-off even though the time may 
h ivo elapsed before his filing, say, a written state- 
ment claiming the set-off. C Naresdra Lal v. 
Tarubala Dasi, 25 C. W. N. 800; 49 C. 8.7 209 

All rat ha son, right of, to claim share on 
fatter's re-marriage. See Buddhist Law, Burmese 
—Partition 538 


Benaml purchase , constituents of. 

To constitute a benami purchase, it is not neces¬ 
sary that there should be any thing secret about 
it, and, unless it is intended for a fraudulent 
purpose, there is no reason why the deed evidenc¬ 
ing the transaction should not disclose the nature 
of° the transaction. IY! Krishnan* Patter v. 
Lakshmi, (19*2) M. W. N. 117; 42 M. L. J. 1 9: 
SO M. L. T. 238 858 

Bengal Land Revenue Sales Act (XI 
of 1859), s. 37 —"Settlementmeaning of— 
Bajcapti taluk, settlement of. 

The expression "after the time of settlement” in 
section 37 of the Bengal Land Revenue Sales Act 
doeB not mean “after the tiino of the fermanent 
Settlement of 1793." The word “settlement” aa 
there used refers not to the Permanent Settlement 
but to the contract with Gorernment under which 
the estate was held. 

In the case of a Bajeapti taluk the contract with 
Government is first made when revenue is assessed 
thereon and it is transformed into a revenue paying 
esUto liable to be sold for its arrears C Mokbul 
Ali Sadauak v Basarat Ali, 34 C. L J.4*5 91 I 

Bengal Municipal Act (III of 1884), 
SS. 178, 224, 271 —Notice to demolish — 
Objection against notice—Objection disallowed - 
Committee, duty of, to specify time for compliance- 
lime not specified—Prosecution bad. 

Where, under section 1 78 of the Bengal Muni¬ 
cipal Act, an objection against a notice issued 
under section 224 directing the removal, within a 
specified time, of a building constructed without 
permission, is disallowed, the Committee is bound 
to specify a time within which the requisition is 
to bo carried out, the fact that a period of time 
was mentioned in the original notice does not 
absolvo tho Committee, after disallowing the objec¬ 
tion from the obligation of again specifying the 
timo within which tho requisition should be com- 
plied with, and where a Committee omits to do 
this a conviction under section 27l of the Act 
is bad in law. Pat Rampartap Lai . v Babb 
Municipality, 3 P, L. T. 801, 2H Cg. L. J, 273 417 


Bengral Survey Act (V of 1875). 

S. 41— Settlement Officer, status of , 

A Revenue Officer appointed with the additional 
designation of Settlement Officer is vested with 
the powers of a Superintendent of Survey under 
the Bengal Survey Act, and has tho powers'of a 
Collector under section 41 of that Act, and also tho 
powor to delegate his functions under tho 
section to an Assistant Settlement Officer and his 
order has the force of a Civil Court decree a9 to pos. 
session Pat Balgobixd Kumar v. Rai Behari 
Lal Hitter, (1922; Pat 1 4 47| 

Bengral Tenancy Act (VIII of 1885), 

S« 52 (a) - Enhancement of rent—Excess area — 
Intermediate Survey Settlement of land by scientific 
measurement—Excess area over area found in 
Intermediate Settlement — Presumption — Onus- 
Landlord and tenant. 

The area of a holding was determined by 
scientific measurement at the Settlement of 1*98, 
and was accepted by the tenant who paid rent accord- 
ing to that a*oa At the subsequent Settlement the 
area was again measured and was found to bo in 
excess of that found at that of 1898: 

Held, that the presumption was that the area found 
at the previous Settlement wa9 the accurate area for 
which the tenant was paying ront and that under 
section V2 of the Bengal Tenancy Act tho landlord 
was entitled to the additioaal rent such aa may be 
just and equitable upon the excess area. P«lt 
Bishun Pragash Narwas v. Achaib Dusadh * 82 

-- S. 65 — Tenure, transfer of—Transferee, 

whether personally liable for rent due prior to his 
transfer. 

A transferee of a tenure is not personally liable 
for rent which accrued duo prior to the transfer, 
Pat IXDER ClIAND BoTHRA V . SURE IDRA NaRAIX 
Singh, (1922) Pat. 137; 3 P. L. T. 313 71 I 

S> 6? f SUb-SeC. (3)— Disobedience 
of order of Collector—Collector, whether competent 
to direct prosecution - Penal Code (Act XLV of I80'V» 
8, 1SS —Criminal Procedure Code (Act V of 1893^, 
88. 19'», 47^, order for prosecution under. 

W here a Collector, acting under the provisions of 
section 69, sub-section (#), of the Bengal Tenar.oy 
Act, makes an order prohibiting the removal of 
certain crops and tho order is disobeyed it is com¬ 
petent to him to act under the provisions of section 
JW5 or section 476 of tho Criminal Procedure Codi, 
and to direct a prosecution uudor section i>8 of tho 
Indian Penal Code in rospectof the disobedience to 
his order. C Lakshan Bob v. Narinarain Bazkah, 
25 C. W N. 0 7; 48 C. 1030: *8 Cr. L. J. 231 7 I 

-ss. 95 (a), 97- Court of ftar<L’ power 

to sue . 

Section 97 of tho Bengal Tenanoy Act gives tho 
Court of Wards power to sue in the case of an estate 
which conies to it undor tho provisions of section 
95 (a) of the Act. 

The Court of Words has the same power to sue 
when the estate comes to it indirectly- through the 
mechanism of the Bengal Tenanoy Act as it haa 
in a case which comes directly under the pro¬ 
visions of the r ourt of Wards Act. C Secritart 
or State for India v Annada Mohan Rot, 31 0. L. 

j 205 287 
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-SS. 95 (a), 97-CW< oj irarrf,' |>Cl.cr 

to HUS— "Estate," meant mj of — Accretion-Re- 
formation . 

The word “estate"’ in section 96 (a) of the Bengal 
Tenancy Act means all that the holder is entitled 
to byway of re-formation or accretion. C Secretary 
ok State kor India v. Annada Mouan Roy, 34 0 L. 

J. 205 287 

-- S. 167 —Patni taluk—ffenf-j-'ale—Incum¬ 
brances, purchaser seeking to annul — Burden of 
proof—Presumption. 

Where the purchaser of a patni taluk at a sale 
in execution of a decree for rent, is resisted in hia 
attempt to obtain possession by certain tenants who 
claim to hold their lauds as revenue-free or as 
lakhiraj , and he seeks to avail himself of the pro¬ 
visions of section 167 of the Bengal Tenney Act, 
and to annul these interests as incuinbranace3, it lies 
upon hitn to show an origin subsequent to the 
creation of the taluk , and, in the absence of any 
indioation that these holdings had an origin either 
by creation or by tho sufferance of the patnidar 
since the creation of the taluk t tho proper pre¬ 
sumption is that they date back to a period- 
antecedent to the creation of the talukt P C 
Bipradas Pal Chowdhury v. Kamini Komar Laiiiri, 
4\ M. L. J. GW; 15 L. W. UO; 80 M, L. T. 128: 20 
0. W.N.415 674 

— — S- 167“ Purchaser of holding at sale in 
execution of rent-decree—Previous purchaser in 
execution of mortgage-decree—Subsisting encumb¬ 
rance. 

On tho 18th September 1913 the plaintiff pur- 
chased a holding in execution of a decree for 
arrears of rent obtained in a suit instituted cn tho 
IStlTApril 19‘2. In taking possession ho was resisted 
by ihe defendant who had purchased the interest 
of one of tho tonants in execution of a mortgage- 
decreo on tho )6th May 1912.- Thereupon tho 
plaintiff brought the prosont suit for recovery of 
possession on tho basis of his right by purchaco at 
the rent-sale: 

Held, that inasmuch as rent was the Erst charge 
on the holding the defendant’s purohaso was sub¬ 
ject to that ohargo and that, therefore, there was 
no subsisting encumbrance at the date of the 
plaintiff’s purohaso which tho plaintiff was bound to 
annul under the provisions of section-167 of the 
Bengal Tenancy Act. C Sabja.n Maxdal . v. 
Uaripado Saha, 26 C.* W. N. 424 103 

: - S« 178, (I) ( e )— Tenancy created by 

compromise decree — Ejectment, provision for, legality 
of-Relief against forfeiture, jurisdiction of Court to 
grant. 

Where a valid tecanoy is created, and it con¬ 
tinues in operation, the tenant can only be ejected 
therefrom in accordance with the provisions of the 
Bengal Tonanoy Act, notwithstanding that the 
tenanoy was created under a consent decree 
which provided for tho ejectment of the tenant 
upon a breaoh -of any of its terms, as under 
section 17^ (1) fe) of that Act, nothing oontoined 
in any contract between a landlord and a tenant 
ontitles a landlord to- ejecta tenant otherwiio than 
under the provisions of that Act. C Gopal Krishna 
Nath v. Hari Nath Kaporib, 34 C. L. J. 167 766 
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-SCh. Ill, Art. I (a), applicability 0 / 

—Suit to eject tenant of private land - Non-occupacny 
tenancy , crea/ion of. 

Article 1 (a) of Schedule HI to the Bengal 
Tenancy Act, does not apply to suits to eject persons 
who are not in law non-occupancy tenants. 

Tho right of a non-occupancy tenant can only 
bo acquired under Chapter VI of the Bengal 
Tenancy Act, and as that Chapter does not apply 
to private (ziraat) lands, no such right cau be. 
acquired in such lands. 

Therefore, Article l (a) of Schedule III to the 
Bengal Tenancy Act would not apply to & suit, 
by landholder for possession brought on expiry 
of lease of private ziraat land. 

The mere fact that a person has been for a. 
term a tenant of private ziraat land, and has 
not been a raiyat holding at a fixed rate, or an 
occupancy tenant, doe3 not raise any presumption. 
that he has aeqairod the status or tho rights of 
a non-occupancy tenant- PC JagarnAth Dab v.- 
Janki Singh, 3PL.T. 197; 35 C. L. J. 506 337 

Bombay District Municipal Act (III 

Of I90l)-M!firi area, rules for—Application^ 
to erect new building—Committee, power of, to refuse [ 
permission. , 

A applied to the Committee of a Notified Area 
to build on his own land; the Committee, purporting, 
to aot under clause (.3) of rule 'll of tho rules framed 
under section 188 (1) of the Bombay District 
Municipal Act, refused permission. A, however, 
erected the building, and was convicted under 
clauso (5) of the above rule: 

Held, that the conviction was not justified, as all 
that a Committee could do under rule 27 \3) was 
to pass a provisional order directing that, for a 
poriod not exceeding one month, tho intended 
work should not bo proceeded 'with, and that as 
such an order had not been issued, • nor an order 
pasesd under sub-rule (2), A. was entitled to build. 
B Ardesuab Jivanji v. Emperor, 24 Bom, L. E. 102; 
23 Cr. L. J 257 331 

-SS« 3 (7)| 96— Charge-Offence charged 

not proved—Magistrate, whether can-convict for 
. offence not charged—'Building,” meaning oj— 
Construction of Statute—Penal provisions . 

Where a person is oharged with having committed 
a specific offonoo, and the Magistrate finds that that 
offence has not been committed, tho Magistrate is 
not competent to alter tho charge, and to oonviot 
the acousod of an offence of which he has had no 
notioe. 

Although under seotion 3 (7) of the’ Bombay 
District Municipal Act word ' building" includes any 
hut, shed or other inoloauro, whether used as a 
human dwelling or otherwise, it does not inolude 
a hut or a shed at every other plaoe where it it 
uaod in the Aot. 

All penal provisions of a Statute must be very 
strictly construed, B Mathobhai u. Emperor, 24 
Boa. L. B, 106; 25 Cr. L. J. 259 323 

1 ■■ - ■■ S. 96—' "Any building, 11 meaning o/, 

The words “any building” in seotion 96 of the 
Bombay DUtrictMunicipal Aot are wido enough to 
oover a building in a private Uahla and permission of 
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Bombay District Municipal Act- Buddhist Law-concid. 

concld. 


the Municipality is necessary to build any building 
within the Mahla. S Emperor v Janu Fakir, 
15 S. L. R. 171 999 

- SS. 122, 155 —Notice to remove 

encroachment — yon-compliance with notice—Prose¬ 
cution, whether justified. 

Although a Municipality may, as a matter of court¬ 
esy, send a notice to a person alleged to have erected 
an encroachment to remove it, such notice is not 
authorised by section 122 of- the Bombay District 
Municipal Act, and if a person to whom such notice is 
sent fails to comply with it, he cannot be convicted 
under section 151 of having disobeyed a lawful order, 
the proper step, according to law, in such a case is for 
the Municipality to remove the encroachment, and 
charge accused with the coat of removal, B 
Atmaram Shamji u. Emperor, 24 Bom. L R 384: 
23 Cr L J. 321 817 

Bombay Land Revenue Code (Act 
V Of 1879), S, 83-Tenancy, commencement of, 
traceable—Section, whether applicable . 

Section 83 of tho Bombay Land Revenue Code 
applies only where, by reason of the antiquity of a 
tenancy, no satisfactory evidence of its commence¬ 
ment is forthcoming Where the commencement 
of a tenancy can be traced, the section is not 
applicable. B Chikko Bhagwant v Shidnath 
Martand, 24 Bom, L. R. 228 3 1 5 

Bombay Rent (War Restrictions) 
ActdlOf 1918), s. 9 —Landlord carrying 
business in rented premises—Eviction of landlord — 
Landlord, right oj, to eject tenant—Requirements of 
landlord, how to be judged--Jurisdiction of Court. 

A landlord, who carries on business in premises 
rented by him, is entitled on eviction to occupy, in 
premises of his own, by ejectment of a tenant there¬ 
from, a apace equal to the space previously rented 
by him, and it is not within the jurisdiction of a 
Court to decide upon the amount of space which 
would be adequate for the purposes of the business. 
B Nowroji Uormasji v. Shkinivas, 21 Bum L. R^> 

Bombay Salt Act (II of I890)-Su&- 

lease of salt pans—Breach of condition as to 
permission ol Collector, effect of. 

A breach of the condition of a liconso under 
the Bombay Salt Act as to a sub-lease of salt 
pans without the written permission of the Collector 
makes the sublease invalid. B Babiabibi v. 
Gasoaduab Vishnu Pubasik, 24 Bom. L. R ill 

•3 

Buddhist Law -Adoplion—Kittima adopted 
,on entering priesthood-Return to civil life- 
Adoption, how affected. 

Under the Buddhist 1 aw, when a kittima adopted 
son enters the Buddhist Priesthood, he completely 
severs himself from all rights to inhorit, and from 
all family ties, in the family of his adoptivo parents, 
and on his re-entering civil life he would not ipso 
facto bo entitled to resume the position and rights 
he might have been possessed of before, although 
it i« open to the adoptivo parents to again adopt 
him as thoir kittima son, and if he is received back 
in bis home on the old status with the obvious 
intention that ho should resume his old position as 


adopted son and heir, the years spent in the priest¬ 
hood would not in any way affect his right to 
inherit the estate of his adoptive parent*. L B 
Ma Nycn Sei x v Mausg Chan Mya, 11 L. B. R. 124 

573 

- Burmese — Partition — Jointly acquired 
property of father and mother —Auratha son, right o) % 
to claim share on father's re-marriage. 

Under tho Burmese Buddhist Law an auratha 
son has no right to claim a share of the property 
jointly acquired by his parents merely by reason 
of his mother's death; his right to claim a one- 
fourth share of that property, however, arises on the 
re-marriage of his father. L B Maong Suwe Ywet 
v, Maung Tun Sheis, 11 L. B. R 199 533 

Burden of proof —Contract—Minority, plea 
of—Plaintiff, onus on—Admission by executant at 
time ol execution that he was major, value of. 

When the validity of a contract is quoitioned on 
the ground that the executant was a minor, it is for 
the plaintiff to establish by prima facie evidence 
that the contract was valid and entered into by a 
person who was competent to do so. 

An admission by an executant at tho time that he 
executed the deed that he was major is sufficient 
prima facie evidence of his majority. A Bachcra 
Lal v. Hasan Khan 814 

Burma Excise Act (V of. 1917), 

SS. I 2 (C), 30 (d)— Feast balls, possession oj - 
. Offence. 

Yea9t balls are not excisable articles, but as they 
are materials for the manufacture of an excisable 
article, namely, Jiquor, the possession of them is 
prohibited by section i2 (c) of the Burma Excise 
Act, and is made punishable under section 30 (d) of 
that Act. L B Nan Ma Mya v. Emperor, 11 L. B 
R 136; 23 Cr L. J. 313 665 

- SS. 37, 44 —Possession of excisable article, 

failure to account for—Offence. 

A person who fails to satisfactorily account for 
being in possession of any excisable article, although 
the quantity he possesses is within the limit allowed 
for possession, renders himself liable to be con¬ 
victed under section 87 of the Burma Excise Act. 
L B Nga Han Kyi v. Emperor, 11 L. B. R. 134; 
23 Cb. L.J.200 514 

Burma Laws Act (XIII or 1898)— 

Hindu— Kalai, whether Hindu , 

If a twice-born Hindu migrates across tho sea to 
Burma and marries a Burmese woman, his descend¬ 
ants, who are born and have always lived in Burma 
and who have intermarried with it9 people, form a 
community known as kalais, and as the usages and 
religion of this community are very divergent from 
Hinduism, tho community cannot be regarded as 
Hindu within tho meaning of the expression as 
used in the Borina Laws Act of 1898. P C Ma 

Yait v. Maung Chit Maung, 11 L, D. R, 365; 30 

M. L.T. 126; 42 M. L J 103 609 

Calcutta improvement Act (V of 
1911). See Land Acquisition Act, 1894, s. 6 

600 

Improvement 
70, 357,556. 
.0 600 


Calcutta Municipal 
Act (111 of 1899), S! 

Ses Land Acquisition Act, s 
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Cantonment land — Ejectment — Agra 

Tenancy Act ill oj KOI), applicability of— 
Secretary of State—Owner of Cantonment lands— 
Adverse pcssession—Person occupying Cantonment 
land, position of. 

The provisions of the Agra Tenancy Act do not 
apply to lands lying in Cantonment areas as they 
ore under the direct administration of the Govern¬ 
ment of India. 

The Secretary of State is absolute owner of all 
Cantonment land, unless he has parted with the 
ownership. There can be uo adverse possession 
against him. 

A person occupying land in Cantonments, which 
has not been specifically transferred l>y the Secre¬ 
tary of State, is in the position of a tenant or in the 
position of a licensee. A Secretary of State for 
India u.Mulla 582 

C. P. Land Revenue Act (II of I9I7 )i 

SS. 192, 229 —Lambardar —Remuneration not 
fixed under s. 192 —Remuneration, any, whether 
allowable — Jdmiwioa in First Court, whether 
affected by denial in Appellate C»urt. 

Section 229 of the C. P. I and Revenue Act, II of 
1917, continued the state of things existing under 
Act XVIII of 1°8I in regard to the remuneration of 
lambardars and the fact that tho Deputy Commis¬ 
sioner did not fix the remuneration of a lambardar 
of a village under section *92 of the Act ronhl not 
disentitle such a fasibarifar to the remuneration 
A party cannot deny in appeal what he admitted 
in the First Court. N Bhodaram v. Tdkaram 

465 

Chaukldart chakran land— Resumption 

— Transfer to zemindar —Right of putnidar to hold 
land subject to payment of additional rent to 
Zemindar—Putni contract containing no reservation. 
Where in a patr.i contract thero is no reservation 
with regard to the chaukidnri chakran lands, they, 
in resumption and transfer to the zemindar under 
the p^visions of Act VI B. C. of 1870, are includod 
in the putni, and the putnidar is ontitled to hold them 
subject to the payment of some rent to the zemindar 
in addition to the amount payable to the chauki* 
dari fund. C Bejoy Chand Moiiatap v Krishna 
Chandra Mukiikrjee, H 0 L. J. 276 357 

Civil Procedure Code (Act XIV of 
. 1882), s. 443 — Civil Procedure Code (Act V 
of lfO c ;, 0. JXX1I, r. 4 (8), 

In the absence of a provision in tho Civil Pro- 
Codoro Code of 18S2 corresponding to Order XXXII, 
rule 4, aub-rule (8) of the Codo of 1908, where a 
dertifleatod guardian was proposed for appointmont 
as a guardian ad litem undor tho former Code, tho 
Court might, unless ho declined the appointment, 
presume his oonsent. C Sarat Chandra Maiti v. 
Bibhabati Debi, 84 0, L J 302 433 

Civil Procedure code (Act V of 
1908), S. 2, O. XX, r. 12, cl. (I), 

8Ub. Cl. (C) {l\)-Eudcnc» recoried by Com- 
mmioner appointed for local investigation, value o/— 
Partite agreeing to accept evidence recorded by 
Commissioner—Action of Jildge on such ogreeittnt, 
if loithout jurisdiction. 

A charge of improper working of a Colliery should 
nbt be* decided on the evidence recorded by a 
Commissioner appointed to mako a local invostiga- 
tion, But where the parties agree to a decision 


Civil ProceJure Co Je— 1308-contd. 

on a point by a Judge on tho evidence recorded 
by a Commissioner to make a local investigation, 
tho evidence must bo treated as evidence recorded 
by a Commissioner appointed for the purpose of 
examining witnesses. 

It is open to the parties to a suit to agree as to 
the materials to be placed before the Judge for his 
decision and if tho Judge acts on such agreement 
he does not thereby delegate his functions as a 
Judge. 

Where tho judgmeut-debtors are in possession 
under a bona fide claim of title and not “without 
any colour of title” or “in a manner wholly un¬ 
authorised or unlawful,” they are ontitled to certain 
allowances in the assessment of mesne profits and 
damages. 

In India there is no reason why the measure of 
damages should depend on the Dature of the 
remedy sought, or why any distinction should be 
made in this respect between a suit for damages 
for trespass and a suit for accounts. C Sambhu 
Nath r Satish Chandra, 25 C. W. N. 863 49 

■ "■ S9t 10, It, scope cf—Arbitration 

Act (IX ol \S99)—Reference to arbitration—Award 

—Suit to set aside award filed -Stay of aioard 

proceedings . 

Sections 10 ar 4 d 11 of the Civil Procedure Code 
are concerned with the law of procedure And the mere 
user of the word "suit” in section 10 does not 
restrict its applicability to suits alone but the 
section can bo extended to civil miscellaneous 
proceedings by virtue of section 14 *, Civil Procedure 
Code, if it is otherwise applicable. 

Once an award is made, thore is no equitable 
reason for staying proceedings under it because a 
suit is filed to sot it aside, 

An order under section 151, Civil Procedure Code 
is to bo mado when tho ends of jQStico require it or 
to frustrate an abuse of the process of the Court, 
and wheio in an application to stay proceedings 
under an award neither of the conditions prevail 
there should be no stay. 

Parties entered into oontract of sale of oert&m 
bales of cloth with the usual clause as to reference 
to arbitration of any disputes arising between the 
parties Certain disputes aroso and one pAtty 
called upon tho other party to join them in referring 
to arbitration and name their arbitrator. The other 
party failed to do so Tho tint party nominated 
arbitrators, one on their own behalf and the other 
on bohalf of tho seoond party. Both the parties 
woro present boforo the arbitrators who, after hearing 
thero, made the award. Tho arbitrators then filed 
their award in tho Sind Judioia! Commissioner*! Court 
and noticos were issued to the parties to show cause 
why the award should not bo filed. Objeotiona warn 
filed. The other party Lad filed a suit previooa to 
the award at Delhi for a declaration that there 
was no contract between the parties and an appeal 
was pending in that case in the Lahore High Court. 
After the award the second party filed another suit 
against the first party in the Sub-Judgo’s Court at 
Delhi questioning the validity of the arbitration 
proceedings An application was filed in the Sind 
Judicial Commissioner's Court that pending the 
appeal in tho Lahore High Court and the suit 
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the Sub-Judse’s* Court, Delhi, the hearing of tho 
petition to lile the award be stayed under section 
10 of the Civil Procedure Code: 

Held, that section 10 of the Civil Procedure Code 
did not apply to the case as the parties in the pro. 
ceedings sought to be stayed were not identical with 
those in the Delhi suits and asthe Delhi Court was not 
competent to grant the relief claimed in the 
application S hi the mutter of Arfal ration between 
Jaixarain Barulal and Xakainpas Jammal 796 

-S. I I« Exp. IV. 

In a suit for the specific performance of a 
contract it is open to the defendant to plead that 
the agreement is void on certain grounds, and if he 
fails to take up that plea, he or any other person 
claiming under him and litigating under the same 
title i9 debarred by Explanation IV of section li of 
the Civil Procedure Code from taking up that plea. 
N Amolaksao v. Mauii’AT Rao 850 

— S« 24 — Remand of appeal by High Court to 
District Judge for re-trial—District Judge, power of, 
to transfer appeal—Jurisdiction. 

In the absence of express terms to the contrary, 
an order by a High Court remanding an appeal 
to a District Judge to be disposed of according 
to law, has not the effect of placing any limitation on 
the powers of the District Judge, under section <4 
of the Civil Procedure Code, of transferring the 
appeal for disposal by an Additional Judge of his 
J udgeship, and where such an appeal is so trans¬ 
ferred, the order of tho Additional Judge disposing 
of the appeal is not liable to be set aside on the 
ground that it was wholly without jurisdiction. 
A Rajkali v Gori Nath Naik, 20 A. L. J. 44; 
44 A. 211 317 

--S. 47f O. XXI, r. 90—L'iccuhon of 

decree Jor costs by attachment of mortgagc-dccrcc 
obtained by judgment-debt or and by sale of 
mortgaged properly , validity of—Sale, if absolutely 
void. 

A mortgage suit brought by A. against B and C. 
was dismissed with costs so far as B. was concerned 
and decreed against C. B. in execution of his 
decree for costs attached the mortgage-decree of A. 
against C. and tho decree for costs was satisfied 
with the sale-proceeds of some of tho mortgaged 
properties. In an application by C. under section 
47 of tho Code of Civil Procedure to have tho salo 
set aside : 

Held, that tho sale was not absolutely void, but 
was certainly iiregular and could be ict aside if 
proper proceedings were taken for tho purpose, 
and that the judgment-debtorcould waive the irregu- 
larity und tho sale could not be treated ns a nullity. 
C Kamini Kumar r. Protai* Chandra, 15 C. W. N. 

4C0 6C8 

__ 47, O. XXI, r. 97 — Decree in 

ejectment — Resistance to fotsession by purchaser 
pendente lito— Order of removal - Appeal. 

Orders of removal of obstruction aro appcalablo if 
passed under Order XXI, rule 9H, Civil Proceduro 
Code, against the judgment-debtor or an obstructor 
at his instigation. Tho latter description dees not 
necessarily apply to a poison who merely relies on a 
title derived from tho judgment debtor. Such a 
pciHon can prefer an appeal only if he is authorised 


to do so under section 47 of the Code, »'. e., if he can 
show that he was a party, or the representative of a 
party, to the decree. 

A decree-holder in ejectment was resisted in 
getting possession of the property in execution by 
a person who had purchased the property in suit 
pendente lite On an application under Order XXI, 
r ib 97, tlie o&truction was ordered to be removed. 
'J he purchaser appealed : 

Held , (by Oldfield, J , Ramcsam, J., centra ^ that as 
the seller had no title to the property, his trans¬ 
feree could not be considered to be a representative 
of a party to the suit to enable him to prefer the 
appeal under section 47 of the Civil Frocedure Code. 

Order XXI, rule 97 is permissive aud merely 
affords a summary procedure which an obstructed 
person has the option to use or forego. Failure to 
avail of it does nut deprive a person entitled to 
possession of any further right to obtain it in 
execution. IY1 Meyyappa Chetti v. Meyyappan 
Servai, (1921* M. W. N. 6 8 722 

- s. 64 —Attachment—Claims enforceable - 

Rateable distribution. 

Tho explanation to section 64, Civil Procedure 
Code, gives no priority to claims under section 7*, 
Civil Procedure Code, apart from tho attachment in 
connection with which they are made and under 
which they are enforceable, so that a claim to rate¬ 
able distribution made in connection with an 
attachment ceases to ha enforceable under it when 
the attachment is withdrawn. 

8ection 6 l , Civil Proceduro Code, refers only to 
claims enforceable under the attachment effeoted 
prior to the alienation, and not to claims enforceable 
under the decree in execution of which the attach¬ 
ment was made. O Muhammad Muzaffar Am v. 
Biiagwati Prasad Singh, 8 0 L. J. 358 642 


- S. 67-Code of Civil Procedure (Amend¬ 
ment) Act (I of 1914 ), s. 3 -Agricultural land, sale 
of—Commissioner, sanction of, whether necessary — 
Insolvency—Insolvent, death of—Legal representa¬ 
tives, whether should be impleaded. 

In the absence of any notification as contem¬ 
plated by section 3 of Act I of 1914 tho sanction of 
tho Commissioner of the Division is not necessary 
is a condition precedent to the salo of agricultural 
land under the provisions of flection 67 of tho Civil 
Procedure Code of »908. . 

There is no law that upon tho death of an insol- 
vent, who lias been adjudicated ns such, his legal 
representatives should bo brought on the record in 
bis placo L Fakir Muhammad v. Amir Ciund, 

3 1 L J « 893 

__1 _ g, 80- General ruleas (o plea 0 / limilalion. 

It is necessary that limitation should bo pleaded 
in all cuses in which tho suit is alleged to bo barred. 
Hut particularly this is so where tho bar is alleged 

under some special law. ..... .. 

Tho general rule is that points of limitation 
ihould not bo allowed to be raised for tho first 
:imo in appeal where they involve a decision upon 

liiestionsof fact. , , 

Points of limitation should not bj decided against 
he parties unless attention has been drawu to 
ho quostion of limitation and an oppor.unity given 
Horn to moot it on tho ovidonoo. 
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W hero limitation has not been pleaded and whore 
no issue has been raised, the Court cannot make 
any assumptions with regard to it. If limitation is 
urged as a bar the facts on whioh it is barred must 
bo proved after an issue has been framed 
The mere fact that a book was not referred to 
in the lower Court, may not of itself l>e a good 
objection in appeal. If, however, the book was 
used to establish the existence of facts which the 
appellant had no opportunity of meeting and which 
he desired to rebut, the admission of the book in 
the appellate stage might involve a remand. C 
Secretary of Statk fob India v. Annada Moiian 
Boy, 34 C. L. J. 2('5 287 

-ss. 96 (3), t04 (2), O. XXIII, 

r. 3, 0. XLIII, r. I (m) — Compromise — 
Refusal of Trial CoiW to record—Recorded by 
Appellate Court —Decree—Appeal, whether lies. 
Daring tho pendency of a suit the defendants 
appliod to the Trial Court to have an oral compro¬ 
mise recorded which they alleged had boon arrived 
at botween the parties. The Court refused to 
record the compromise on the ground that all tho 
pirties had not joined the compromise.! Defendants 
appealed to the District Judge under Order XLUI, 
rale 1 (m) of the Civil Procedure Code. The District 
Judne held that all Ihe parties had agreed to tho 
compromise. On this a decree was passed in accord¬ 
ance with the terras of the compromise. Tho plaint¬ 
iffs appealed to tho High Court: 

Held, (l) that tho ordor of the District Judge 
recording tho compromise was final under section 10 b 
(2) of tho Civil Procedure Codo: 

<2j that it amounted to a final decision that all 
tho parties had consented to the compromise: 

(3) that, therefore, tho decree which followed 
upon the com promise was a decree passed with tho 
oonsent of the parties, within the moaning of section 
93 i3) of the Civil Procedure Code, and no appeal 
lay against it. L Gurcharan Singh v Shibokv 
Singh 258 

-- SS. 102, 115 —Suit for arrears of 

kattubadi, whether of Small Cauic nature—Second 
appeal , 

A suit for recovery of arrears of kattubadi is a 
suit of a small cause nature, and where it is undor 
Rs. fOD in value no second appeal lies. WI 
Buuvanapalli Subbaya v Raja of Yencatagiri, 
14 L. W. 840; 42 M. L J. 118 *07 

•■■■ ■ ; ■ S. 105— Interlock or y order — Appeal 

dismissed—Decree, appeal Jrom -Interlocutory order, 
when can be questioned. 

Whore there is some unappealable interlocutory 
order, its irregularity or any defect in it may be 
raisod when tho decree is appealed from, so far as 
it affects tho decision of the case, although an 
appeal from the order has been dismissed on tho 
ground that no appeal lay from it A Suanker l al 
v. Muhammad Amib, 20 A. L J. 349 920 

—-S. 110- 11 Claim or question to or respect¬ 

ing property of like amount," meaning of—Possible 
suits involving same points but not pending, 
applicability to 

Tho expression “claims or questions to or respect¬ 
ing property of liko amount or valuo” in sootion 110 
0 f the Civil Procedure Code refora ouly to questions 
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arising between tho parties to the suit aud no/ to 
questions affecting the title of one of the parties 
to the suit in suits that may hereafter be brought 
but are not now pending 

A decision on the meaning of section 12 of the 
Madras Estates Land Act is a question which 
involves a substantial question of law within the 
meaning of section HO of tho Civil Procedure Code. 

WI Rajah of Ramnad v. Kamith Riyuthan, 15 L. 

W. HO; (1923) M. W.N. 43; 30 M. L. T. 42; 43 M. 

L. J 78 €86 

— —~ S. I 10 —H19/4 Court varying decree of 
lower Court as regards costs only—Judgment of 
affirmance—Leave to appeal to Privy Council , total/icr 
to be granted. 

Where in an appeal High Court merely 
exercises its discretion as regards the costs of 
tho suit in the lowor Court aud it entirely oon* 
firmes the decision of tho lower Court on tho 
merits of the case, its decreo is ono of affirmance 
within tho meaning of section 110 of tho Code of 
Civil Procoduro. C Ciiaitanya Chaban Set v. 
MonAMUAD Ycsur, 34 C. L. J. L99 407 

-S. IIO —Leave to appeal to Privy Council 

— Decree of affirmance—Substantial question of law. 
Whore a decree of tho lower Court is varied by 

the High Court in favour of ono of the appellants at 
tho instance of the Vakil acting for all the appellants, 
tho Vakil, in the absence of any reservation as to 
the rights or positions of other appellants, must bo 
deemed to have made it with the consent of tho 
other appollants, and consequently, tho decree is ono 
of affirmance and the other appellants are not 
entitled to obtain leave to appeal to the Privy 
Council unless they show that there is aomo sub¬ 
stantial question of law involved. C Uma Chand 
Sf.tt v Kanai Lal Sett, 23 C. W. N\ 775 621 

- S. IIO — Priry Council Appeal—Decree 

partly in favour and partly against—Portion 
against in confirmance of lower Court’s decree — 
Rfyfcf to appeal. 

In the caso of an application for leave to appeal 
to His Majesty in Council where a portion of tho 
decreo is in favour of the applicant and tho other 
portion, which is advorse to him and agaiust which 
he seeks to appeal, is in conGnnaneo of the decreo of 
the Court of first instance, he is not, as a matter of 
right, entitled to prefer tho appoal A Chandar * 
Sekuar r. Amir Beoam 721 

-s. 110, scope of— Privy Council Appeal 

— Subject-matter of suit, value of, determination of 

— Principle ^oremin^. 

In a suit for damages for erootion of a bund and 
tho alleged consequent inundation of tho plaintiff’s 
paddy field valued at above Rs 10,000, the First Court 
gavo a decree for loss than Rs. 10,000 which was sot 
aside on appeal On an application to appoal to tho 
Privy Couucil it was objeettd that this was merely a 
suit for damages and that, in doaling withapplica* 
fcions for leave to appeal to tho Privy Couuoil, tho 
Court oould not go boyond tho amount of damages 
actually decreed by tho Court of first iustauce: 

Held, U) that in granting loavo to appeal to His 
Majesty in Counoil,tho correct prinoiplo to consider 
the subject-mattor of tho appeal was to look at tho 
judgment, us it affected tho interests of the partion 
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who were prejudiced by it, and who sought to 
relieve thomselves from it by au appeal. 

(?) that the subject-matter of the suit in the 
Court of first instance exceeded Rs. *0,0(0, and the 
decree or final order involved indirectly a question 
respecting property worth more than that sum, and 
that, therefore, the applicant was entitled to the 
leave, 

Per Robinson , C. J .—The second paragraph of 
section 110 of the Civil Frocedue Code is 
intended to deal with property other chan that 
forming part of the actual subject-matter in dispute 
and which would be affected by the final decree or 
order. Jf the decree affects the petitioner’s rights 
in or to such other property, that may be taken into 
consideration iu estimating the amount or value of 
the subject-matter in dispute on appeal to His 
Majesty in Council. L B Maung Bya v. Maung 

Kyi Nyo, li L. B. K 162 606 

- S. I I 5— Revision-Application supported 

by affidavit of Pleader's clerk not enter tainablc — 
Affidavit. 

A High Court ought not to take cognizance of an 
application for revision supported by an affidavit of a 
Pleader’s clerk swearing to all the material facts of 
the affidavit as true to the information derived by 
him from the petitioner C Surja Narain Das r. 
Amircddin Mohammad 127 

■- S. I 15-Revision—Error in exercise of 

jurisdiction. 

No revision lies on the mere ground of an error 
of judgment of the lower Court in the exercise of 
its jurisdiction. A Ganesh Prasad Sahu v . 1)ckh 
Haran Saru 509 

- SS. 141, 144, applicability of - 

Application for restitution dismissed tor default, 
uhether can be restored 

Proceedings under section 144 of the Civil Pro¬ 
cedure Code are not proceedings in execution of 
decree and, therefore, the terms of section 141 do 
apply to such proceedings. 

Therefore, a Court is entitled to set aside an order 
of dismissal, of an application under section 144, Civil 
Procedure Code, for default and to lestoro it A 
.*iwa Bam v. Nani> Bam, 20 A. L J. 228 144 

-- S. 144 — Restitution, application Jor— 

Execution proceedings—“Party,'' meaning of. 

An application under section 144 of the Civil 
Procedure Code is not a proceeding in execution 
under the Code although it is in the nature of pro¬ 
ceedings in execution to enforce either directly or 
indirectly the final decree. A party to an application 
under section 144 of the Code need not necessarily 
be a party to tho decree. The word "parly” in 
section |4* means "party to the application ’’ 

An application for restitution under section 144 
of the Civil Procedure Code consequent upon a 
decree of His Majesty in Council is governed by 
Article 183 of Schedule I to the 1 imitation Act. 
A BiRJ Lal v. Damodar Das, 20 A. L. J. 466; 4 D. P. 

L. R lA.) 74 , . , 545 

_ _S. 152— Plaint, rectification of error in, 

alter disposal oj suit. 

Under section 162, Civil Procedure Code, errors in 
iudements and decrees can be corrected at any 
moment i and if those errors follow from clerical or 
accidental mistakes committed in the plaint or other 
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proceedings it is open to the Court to ascertain by 
enquiry whether any accidental slip has occurred 
and to rectify it if the real points at issue are not 
affected thereby. O Pahalwan Singh v. Ganga 
Bakhsh Singh, 3 O. L J. 416 693 

- S. 152, O.XLVII —Decree, amendment 

of—Amendment not merely clerical—Court expressly 
acting under s. 152—Order, uhether appealable. 
Plaintiff sued to recover a certain sum of money 
as his share of certain trees sold from common 
land. The suit was decreed, but according to the 
calculations of the Court the amount payable to 
plaintiff was found to bo less than demanded by 
him. He objected to tho calculations and stated that 
the distribution of the amount involved had been 
worked out on an incorrect area The Court pro¬ 
fessing to act under section 15?, Civil Procedure 
Code, allowed the objection and amended tho decree: 

Held , that tho Court must be deemed legally to 
have acted under Order XLVIl aud not under, 
section 152 of the Civil Proceduro Code and that 
order amending the decree was appealable L 
Ramji Lal i>. Giani, 3 L. L. J. 341 992 

- 0« l, ?*• 8— Members, some, of community, 

suit by, if maintainable—Muhammadan Law — 
Sliia sect—Dedication, proof of user , evidence as 
to, effect of—Origin of dedication unknown, effect of— 
Wakf— Dtdication, partial an<l complete—Construe* 
/ion o ) document—Trust—Charge—Religions pur* 
poses, dedication for. 

Where the plaintiffs in virtue of the fact that they 
belong to the Shia sect and perform religious 
ceremonies and other practices on a certain prop¬ 
erty aud the graves of their relations also stand 
on that property 6eek for a daclaration that tho said 
property is wakf property and the defendants have 
no proprietary right over any part of that property 
or its income, they aro entitled to raaiutain tho suit 
irrespective of tho provisions of O. I, r. 8, Civil Pro¬ 
cedure Code. 

Jn order to ascertain whether a property is wakf, 
user may be evidence of a dedication the origin 
of which is unknown, but it cannot bo substituted 
for it. What is required is an indication that the 
uakij has divested himself of his proprietary inter¬ 
est in the subject of tho xcakj. Besides cases of 
complete endowment there may be instances of less 
complete dedication, in which, notwithstanding a 
religious dedication, property descends and descends 
beneficially to heirs subject to a trust or charge 
or the purpose of religion. O Sadiq Husain r. 
Nazir Husain Khan, 9 O. L. J. Ill; 4 D. P. L R. 
(J. O.) 25 ^ 90 

- -- o. I, r. 9, O. XLI, r. 4— Necessary 

party , omission of, in appeal, effect of-Lease— 
Kabuliyat, construction of—Produce rent stipulated — 
Arrears value, recovery of. 

A perse n who is a necessary party to a suit is 
aUo anecetsary party to tho appeal. 

)n a suit for the rent of a holding tho plaintiffs, 
four in number, obtained a decree, the decree not 
being for specific sums in favour of each plaintiff 
the defendant appealed against tho decreo but 
joined only two of the plaintiffs as respondents: 

Held, os th« two plaintiffs joined as respondents 
could not have maintained the suit, the appeal 
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was incompetcDt, and the decree passed therein 

a nullity. . . 

In a Manthika Settlement stipulation as to lent 

was as follows : 

“Wo shall in respoct of the kamat land deliver to 
the zemindar aforesaid at his place, grains, 

hjlai and jai , two maunds per bigha on the average 
total 83 mounds 28 seers by way of rent in this 
way, viz , each year in the month of Poua 50 maunds 
of Kalai and in the month of Baisakh 33 maunds 28 

seers jai (oatsi.the price approximately is fixed 

at Rs. 2-1-0 for kalai per maund, and Rs 2- 9 -0 for 

jai per raaund.Approximate rent comes to 

Bs. 186.** The price at whioh the produce was valued 
wfis not stipulated to be payablo in default of 
delivery of produce : 

Held, that on the true construction of the deed, 
the clear consequence of the non-dolivery of produce 
as covenanted was that the tenants were liable for 
the market-valuo of these crops at the time when 
they wore deliverable. clt Jatindbanath 
Ghatterji n. Jhakc Mandab, 3 P. L. T, 466 7SO 

-0. If l\ 10- "Wrong person as plaintiff ” 

interprets ion of— Bona fide mistake—Transposition 
from defendant to plaintiff—Limitation Act (tXoJ 
ISO.*), a.* 22-Addition o/ new party. 

The words of clause (\) to Ordor I, rulo 10 of the 
Civil Procedure Code “where a suit has been 
instituted in the namo of the wrong person as 
plaintiff” are comprehensive enough to includo 
cases where tho original plaintiff has no cause of 
action and their interpretation must not he 
restricted to cases where the plaintiff has somo right 
to sue. 

A certain firm was adjudicated insolvent and their 
estate was vosted in tho Official Receiver. Prior to 
their insolvency the firm had entered into contracts 
with various merchants for tho sale and purchase of 
different commodities. Merchants were alleged to 
havo committed breach and were alleged to be liable 
for damages to tho firm. The Official Receiver sold 
by public auction tho ‘‘outstandings due aud pay¬ 
ablo to the estate of tho insolvents” inclusive of 
tho claims of damages. Plaintiffs purchased theso 
rights and got a duly stamped assignment of these 
rights and sued tho merchants within three years. It 
was pleaded that tho assignment was wholly 
illegal and void so far as it involved a transfer of 
“a right to sue for damages” and the suits woro 
not maintainable. Plaintiffs applied three years 
after the acoruing of tho cauao of action for 
transposition of the Official Beceiverwho was one 
of the dofondants from the category of the defond¬ 
ants to that of the plaintiff : 

Held , that as the suit was instituted in the 
name of tho wrong plaintiff through a 6ora fide 
mistake of law and although tho plaintiff had no 
cause of action, the Court could, under Order I, rule 
10 of tho Civil Froceduro Code, transpose the Official 
Receiver from a defondant to a plaintiff. 

Held , also, that although tho transposition was 
beyond limitation prescribed for tho suit it was 
not barred as & transfer of a party from a pro 
forma defendant to plaintiff was not an addition of a 
new party within the moaning of section 22 of tho 
limitation Aot. S Firm of Gerimal-Hari Ram 
v. Firm op Bughnatq-Kalianji 873 
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o-joinst irhom no relief clditncd, whether can kc 
joined fli respondent in appeal. 

A party to a suit against whom the appellant 
claims no relief can bo made a respondent to tbe 
appeal. N Kuksa v. Dajibv Dual- 217 

- ■ 0« Ilf T. 2—Hindu Law—Alienations by 
widow-Reversioner, separate suit by—Came of 
action. 

Tho estate of a Hindu widow is not a life-estate. 
She is a proprietor of tho estate with a right of 
alienation subject to certain qualifications. Each 
alienation by tbe widow in the exercise of that 
right must be judged by the oircuuistanccs in 
which it is made. 

An alienation by a Hindu widow of her estate or 
a portion of tbe estate is not void ah initio but is 
only voidable if it transgresses the limitations im¬ 
posed by the Hindu Law on the power of alienation. 
The death of tho alienor does not necessarily render 
the alionation inoperative. The death of tho alienor 
widow only enlarge tho reversioner’s right of barely 
challenging the alienation into a right of entering 
into possession of the proporty covered by tho 
particular alienation. His right to challenge tho 
validity of tho alionation is, therefore, a pormanent 
factor of his title to the property whioh developos 
from a baro spes succession is into a vested interest 
09 an effect caused by tho death of the widow. 
Further, as the validity or otherwise of eaoh aliena¬ 
tion depends upon tho circumstances in which it 
is made and, as these oircumstanees vary with 
each alienation, it follows that the reversioners 
right to challenge tho validity of one alienation is 
different from his right of impeaching the validity 
of a separate and independent alienation, though 
both the rights may ariso out of the ono and the 
same title. Again, he has a right of election; he 
may choose to challenge one alienation and assent 
to another, or he may challonge both or assent to 
both. He may exercise his right of election in 
regard to ono alienation at one time and in regard 
to another alienation at another time. 

Therefore, a reversioner has a separate cause of 
action in respect of each alienation made by tho 
widow, and a suit to rocover property comprised 
in ono alienation is net barred by Order II, rulo 2 
of the Civil Froceduro Code by reason of a prior 
suit for the recovery of property comprised in 
another alienation. o Bahadur Singh v Sultan 
Husain Khan, 8 0. L J, 636; 3 U P. L R. \J. O.i 83 

4S5 

- — O. II| 1% 2f S» 96 (3)-rRelinquishment 

ot portion o/ claim for purposes^of jurisdiction — 
Relinquishment, whether can he made after filing of 
suit—Consent-decree, what is—Expression of consent 
at passing o) decree , necessity of % 

Per Sndasiva Aiyar,J. (Coutts-TrotterJ., dissenting), 
—The meaning of Order II, rulo 2, Civil Froceduro 
Codo, is that a plaintiff in order to bring his suit 
within the jurisdiction of a particular Court may 
in his plaint relinquish a portion of his claim based 
on the same causo of action. But once the suit is 
filed in a Court having no jurisdiction to grant tho 
relief prayed for in the plaint, the provision in 
Order YII, rulo 10 at onoe becomos applicable and 
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the only course open to the Courtis to return the 
plaint for presentation to proper Court. 

Per Counts Trotter 9 J. A consent-decree does not 
necessarily mean a decree passed with the consent 
of the parties expressed at the moment the decree is 
passed. IYI Gdvindaswami Kadavarax v. Kalia. 
f BRUMAL Muxayathiriyan, (1922) M. W. N. 83 

837 

-o. II, r. 2, O. XXIII, r. I— With. 

drairal of suit—Sufficient cause. 

It is not a sufficient cause for allowing a suit for 
interest on a mortgage to be withdrawn under 
Order XXI11, rule 1 of the Civil Procedure Code, 
that a subsequent suit for principal, if brought, would 
bo barred under the provisions of Order IF, rule 2 of 
the Code. L Pardumin Chaxd v. Gaxga Ram 

285 

" IX, r. 7—Son-appearance of defendant 
— Suit ordered to be proceeded ex parte— Dejendant, 
whether can appear subsequently. 

Where ou the first date fixed for hearing, a defen 3- 
ant is not present and the Court makes an order 
directing the suit to proceed against the defendant 
ex parte , the defendant is not precluded from 
appearing on a subsequent date and offering to tile 
his written statement and to produce his witnesses. 
A Bhagwat Prasad v. Muhammad Shikli, 20 A. L. 
J. 270 892 

- 0« lXf r. 13 -Provincial Small Cause 

Courts Act (IX of 1887;, s. 17 (If— Limitation Act 
(IX of 19J8J, s. 5, applicability of— Application to 
set aside ex parte decree — Payment of decree amount 
after limitation period—Power of Court to excuse 
delay . 

A payment required by the proviso (11 to section 
37 (1/ of the Provincial Small Cause Courts Act is 
not independent of the petition for setting aside a 
decree passed cx parte but is an element required to 
complete such a petition. 

Section 5 of the Limitation Act is applicable to 
the applications under Order IX, rule 18, Civil Pro- 
cedure Code, even when that procedure takes place 
in a Court of Small Pauses. 

Therefore, a Small Cause Court Judge is competent 
to excuse the delay in depositing the decree amount 
in Court on an application under Order IX, rule 18, 
Civil Procedure Code. IVl Sudalaimuthu Kudumbak 
V. AXDI BkDDIAR, 16 L. W. 494: 42 M. L J. 484: 
(1922) M. W. N 28P; 3o M. L. T. 312 104 

- O.IX, r. 13 —Ex parte decree against 

several defendants—Appeal by some defendants 
without impleading others—Application by defendant 
not impleaded to set aside decree—Forum — Ex parte 
decree affirmed by Appellate Court—Decree oj 
Appellate Court , nature o /—Ifigh Court t power 
of t to excuse delay in filing application. 

Where one of several defendants against whom 
an ex parte decree has been passed is not impleaded 
in an appeal prefened .-.g.ir.st that decree, the 
Appellate Court has no juris Jiction to entertain an 
application by that defendant to set aside the 
ex parte decree. Where he is made a party to the 
appeal, an application to set aside the decree mado 
by him during the pendency of the appeal, or after 
it ha a btvu disposed of, should be made to the 


Court which passed the decree and not to the 
Appellate Court. 

Where a defendant, against whom an cx parte 
decree has been passed, prefers an appeal against 
that decree, and appears in support of the appeal, 
the decree of the Appellate Court affirming that 
decree cannot be described as aa ex parte decree of 
that Court. 

The proper course for a defendant seeking to set 
aside an ex p*irte decree against which an appeal 
has been preferred, is to apply to the Appellate 
Court for an adjournment of the hearing of the 
appeal to enable him to apply before the first 
Court to set aside the decree. 

Although under 0. IX, r. 13 2) of the Civil 
Procedure Code, as amended by the Madras High 
Court, that Court has power to excuse delay in making 
an application to set aside an ex parte decree, that 
power will be exercised only when there is justifica¬ 
tion for failing to make the application in tirao. M 
1’ALANIAPPA OHETTY l'. Subbam AN YAM ClIETTY, 14 L. 
W. 609; (1921; M. (V. N. 796; 42 M. L. J. 12 59 


-— O. IX, r. 13 —Ex parte decree—Appli* 

cation to set aside, who can make-Minor defendant 
not properly represented by guardian, xchethcr can 
apply. 

A minor defendant who is not represented in 
a suit by a properly appointed guardian is not a 
party to the suit in the proper sense of the term, 
and the proceedings in the suit cannot bind him 
Under Order IX, rule 13, of the Civil Procedure 
Code it is the defendant in the suit who may 
apply to set aside an ex parte decree. A minor 
not represented by a competent guardian not being 
a defendant, cannet maintain such an application, 
N Permanand v. Lakhmichand 460 


- 0« X, l\ I— Pleadings—Examination of 

parties —Duty of Court. 

The proper way of clearing up pleadings aftor 
the plaint and written statement have boon filed is 
that prescribed by Order X, rule I, Civil Procedure 
Code. Tho Court must, under that rule, at the first 
hearing of tho suit, ascertain from each party or his 
Pleader whether ho admits or denies the allegations 
of fact made by the opposite party except where 
such admissions or denials aro already contained in 
the written pleadings and must record such admis¬ 
sions or denials. A written replication is not a 
substitute for this oral examination of the partios 
and their Pleaders, and it is of tho utmost import¬ 
ance for the purpose of doing justico between the 
parties that this oral examination should be duly and 
carefully carried out by the Court. O Axjaman-ux- 
Nisa v. Asmq Ali, S 0. L. J. 430; 3 U. P, L* R. 
(J.C.J83 2 22 


-O. XI, rr . 15, 18 -Inspection of docu - 

meats — Unnecessary documents. 

A defendant h not ontitled to tho production and 


inspection of documents which aro referred to in 
the plaint merely as part of tho narrative of the 
history of the dispute and which aro not necessary 
either for proving tho plaintiff’s case or for assist¬ 
ing the defendant in his defence. B L. 4 I. 
Rapafort u. Killunji Huuciuxn, 23 Hum l B. 
1235 8 
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..-- O.XXI, r. 16, provision of—Execution - 

Decree, who can execute . 

No one can execute the decree except the decree- 
holder or a person to whom the decree has been 
transferred by assignment in writing or by operation 
of the law. The provisions of Order XXI, rule 16 
must be complied with. A Shib Charan Das v. 
Bam Chandeb 878 

_O. XXI, r. I 6 — “Transfer by assignment 

in writing or by operation of law," meaning (J— 
ilortgage, whether included. 

The words “transfer by assignment in writing or 
by operation of law” in Order XXI, rule 16 of the 
Civil Procedure Code, mean a transfer of all the 
transferor's interests in the decree. Unless the 
interests of the transferor in tbe decree are exhausted, 
there is not a transfer, as tbe rule contemplates. 1 he 
words do not include the transfer of rights in a 
decree by moans of a mortgage, A Mazuab UrniN 
v. Amtgl Bibi 87 ® 

- O. XXI, r. 57 -Order putting an end 

to attachment . 

Where there is au explicit order putting an end 
to the attachment, Order XXI, rule 57, Civil Pro- 
cedure Codo, has no application, nor is there anything 
in the rule which limits the power of tho Court to 
pass Buch an order. O Mohammad Mczakfar Au v. 
Buagwati Prasad, 8 0 L. J. 3*8 64Z 

_ O. XXI, r. 89— Civil Rules of Practice 

(Muffasil), r. I l—Payment of money and filing 
of lodgment schedule without formal application 
to set aside sale, effect of-Order setting aside tale, 
legality of. 

The mere payment of money in Court and hlmg 
of lodgment schedule without au application oral or 
in writing to set aside tho sale under Order XXI, 
rnlo b9, Civil Procedure Codo, cannot be the basis 
of an order cancelling the salo. The lodgment 
eohedule cannot be treated as equivalent to the ap¬ 
plication required by rule 69- JV1 Rayapati 
Venkatascbba Bao v Kalapatapd Narayana Rao, 
(1922) M. W. N. 171; 16 L W. 450 44 

O. XXI| rr. 89, 92- Decree, prelimi - 


Civil Procedure Code-I908~contd. 


Of XXI, r. 90—Safe, how set aside. 


nary, in redemption suit—Deposit by mortgagor , 
application for — Limitation. 

Tho right of & mortgagor to pay in the amount 
due under a preliminary decree is a continuing right 
and can be exorcised at any time until an order 
absolute is passed. No period of limitation applies, 
therefore, to an application by the mortgagor to 
deposit monoy O Bankb Bihari Lal v. Grani 
Ahmad, 9 0. L J 14 „ 944 

-O. XXI, rr. 89, 92, O. XLIII. 

r. I (J), 8. 104 (2)— Possessory mortgagee, 
status of—Right to apply to sit aside sale—Appeal, 
second - Sale, ordei setting aside 
A possessory mortgagee holds on interest in 
immoveable property sufficient to justify tho appli* 
cation of Order XXt, rule 89, Civil Procedure l ode, 
to his case. 

No second appeal lies from an order setting aside 
a salo ander Order XXf, rule w2 f Civil Procedure 
Code. O Jaomohan Singh v. Bachchi, 9 0. L. J, ftOj 
25 Q. 0, Id 929 


Order XXI, rule 60 of the Codo of Civil Procedure 
not only covers a case of material irregularity 
but also a case of fraud in publishing or conducting 
the sale. C Abdul Samad v. Basirudpin i20 

-— O. XXI1 1 rr. 2f 4— Death of respondent 

— Legal representative or. record—Procedure. 

Where the representatives of a deceased re- 
spoudent are already on the record in another capacity 
and no application is made for substitution within 
time, an entry should be made in the record under 
Order XXII, rule 2, of the Civil Procedure Code and 
6uch a case is not governed by rule 4 of Order XXII 
of tho Code. O Hafizunnisa v. Jawarir Singh, 

24 O. C. 374 24 

- 0. XXII, r* 9 (2) — Abatement of 

appeal—Formal order, necessity of, before application 
(or restoration . 

A formal order declaring that a suit or an appeal 
has abated is necessary before an application under 
Order XXII, rule 9 (2) can be entertained. A 
G0JRAT1 V. SlTAL MlSIR 554 

■ — O. XXXIIf rr. 3, 4 —No appointment 

ot guardian ad litem—Ex parte decree—Nullity-* 
Minor , not bound by decree. 

Under tbe Civil Procedure Code when there is a 
minor defendant in a suit it is incumbent upon the 
Court to appoint a guardian with his consent to 
act aa a guardian in the suit on behalf of the minor* 

A mere irregularity in the appointment of a 
guardian ad litem will notreuder the decree obtained 
against the minor null and void unless the interest of 
the minor has suffered by reason of such an irregu. 
larity. 

An ex parte decree passed against a minor without 
appointment of a guardian ad litem is nail and void 
and is not binding on the minor. Pat Cbhattiu 
Kumari Dkbi v. Radhamouan Singari, 3 P. L. T. 451 

137 

- O. XXXII, r. 4 - Minor defendant— 

Guardian ad litem— Proper person not appointed_ 

Illegality—Court, duty of. 

Where a Court appoints a person as guardian ad 
litem who is disqualified under rule 4, Order XXXII 
of the Civil Procedure Code, it commits an illegality 
rather than a mere irregularity. J 

Where a minor sues to set aside a deoree as 
against him on the ground that he was not properly 
represented, the merits hare to be gone into 
to find out if tho person appointed os guardian ad 
litem was the proper person to be so appointed 
A Menu Dhar V. Pitambab Lai, kO A. L. J. 329 

372 

O. XXXIV, r. I— Mortgages—Suit by 
prior mortgagee -Puisne mortgagee not made party 
effect of-Subsequent suit by prior mortgagee for 
possession against puisne mortgagee-Transfer ot 

5334*'” '• ^ 

. a mortgagee suos for foreclosure without 

impleading a puisne mortgagee, and after that suit 
is barred by lime as agiinst the puisne mortiracee 
the latter sues the same mortgagor for foreclosing 
of the same property without impleading the prior 
mortgagee and gets his deoree first and obtains 
possession of the proporty, tho prior luortgima i* 
entitled t 9 a decree for possession s^eof Ttha 
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puisne mortgagee’s right to redeem, inasmuch as 
the transfer (o the puisne mortgagee was made 
during the active prosecution of the prior mortgagee’s 
suit. 

Per Dhobley, A. J. C -Order XXXIV, rule I, Civil 
Procedure Code, is merely a rule of procedure enacted 
with the object of preventing multifariou9ness of 
suits in respect of the same property and cannot 
affect the plaintiff’s rights. Its object is not to 
punish a plaintiff for his failure to join as parties, 
persons of whose interest he is iguorant and whose 
title-deeds he has no means to inspect. N Jogesh- 
WAR V. AlOTI 631 

-0. XXXIX, r, I —Temporary injunction, 

when to be granted—Balance of convenience. 

The granting of a temporary injunction is a 
matter of discretion, albeit a judicial discretion. 
One of the principles the Court has to bear iu 
mind is that it must first 9ee that there is a bona 
fide contention between the parties and then, on 
which side, in the event of success, the balance of 
incovenience will lie if the injunction does not 
issue. The real point is not how tho question should 
be decided at the hearing of the case, but whether 
there is a substantial question to be investigated 
and whether matters should not be preserved in 


Under Order XLlir, rule l (n) of tho Civil Pro- 
cedure Code, an appeal lies from an order issuing 
an injunction subject to a condition passed under 
Order XXXIX, rule I of the Civil Procedure Code. 
A Ganesh Prasad Sahu v. Dukh Harax Sauc 

509 

-O. XXXIX, rr. 1,2 —Tenant obtaining 

decree against sub-tenant lor possession—Suit by 
landlord against tenant for possession and injunction 
not to execute decree—Temporary injunction, 
legality of—Proper remedy. 

Plaintiff lot a house to defendant on lease whioh 
expired on 30th June I9?0 • defendant sub-let tho 
premises, and a9 he could not get possession from 
his sub-tenant he brought a suit and obtained a 
decree. Plaiotiff then Gled a suit against defendant 
claiming possession and that the decree obtained 
against the sub tenant was not binding on him, 
and for an injunction against defendant not to take 
possession After the suit was filed he applied for, 
and was granted a temporary injunction restraining 
defendant from executing his decree against tho 
sub-tenant: t- 

Held, that plaintiff’s suit not being of tho nature 
prescribed in either rule l or rule 2of Order XXXlX 
of the Civil Procedure Code, the Court had no 


status quo until that question can be finally decided. 

Defendant obtained a decree for possession of a 
house. The execution of that decree was resisted 
by the plaintiff who objected that the house 
belonged to him. His objection was dismissed and 
ho filed a 3uit for a declaration of his title. He 
also prayed for the issue of a temporary injunction 
prohibiting the execution of tho decree for posses- 
sion pending tho decision of the suit: 

Held, that if the plaintiff was evicted from the 
house, tho suit for declaration, a* framed, would 
probably be thrown out and that, therefore, tho 
balance of convenience was in favour of the plaintiff, 
and that tho injunction prayed for should be granted. 
L Kanshi Bam v Shakf Din 161 

- 0. XXXlX, r. \—Appeal--T-mporary 

injunction pending appeal—Irreparable injury. 

Plaintiff, who was the mortgagee of a plot of 
land, built a bouse on the plot under the terms of 
the mortgage-deed. The plot was suWquently 
sold by the owner to the defendant. Plaintiff sued 
for possession of tho plot by pre-emption His 
strt wa» dismissed by the first Appellate Court 
and ho preferred a second appeal to the High 
Court Defendant in the meantime obtained a 
decreo for redemption and wanted to pull down 
the house. Plaintiff applied to the High Court for 
a temporary injunction restraining the defendant 
from pulling down the house pending the decision 
of plaintiff’s pre emption appoal: 

Beld, that if tho defendant were permitted to 
pnll d jwn the house, the plaintiff would be deprived 
of the very ground on which he based his pre¬ 
ferential right of pre-omption and would thus 
suffer irreparable loss, and that, therefore, this 
was a lit case in which a temporary injunction 
should be granted. L Allah Du v Shankab^Da^ 

-O. XXXlX, r. I, O. XLin, r. I 

(n)— Injunction Appeal, 


jurisdiction to restrain defendant from obtaining 
the benefit of his decree, which had nothing to do 
with plaintiff’s claim, and that plaintiff’s proper 
remedy was to ask for tho appointment of a 
Receiver pending settlement of tho dispute between 
himself and the defendant B Nasarva' ji Cawa c ji 
Arjani v. Shahajadi Beg am, 21 3om. L. R. 37H 

763 

-O. XXXIX, r. 2 (3), O. XLIII, 

p. | (r)—Temporary injunction, disobedience gf— 
Order refusing attachment —Appeal, whether main- 
tai nable. ' \ 

An order refusing to attach property for dis¬ 
obeying an injunction is an order passed under 
Order XXXlX, rule 2 (3i of the Civil Procedure I'otfe 
and is appealable under Order XUII, rule 1 (r) of 
the Code. L Diwan ChAnd u. Jharria Coal Co. 

- ’O.XLI'r. 5 •Execution, stay of-High 

Court, Original Siile-Application to whom to be 
made—Practice. 

If a party, against whom judgment has boon 
given on tho Original Side, desires to obtain a stay 
of execution, ponding an intended appeal, and desires 
in the first instance to apply cn tho Original Side, 
he must applv to the Judge who decided tlie case 
without unreasonable delay. U Chatorbhuj Chan- 
dakmull v. Basdro Das Daga, 43 0. 79J; 25 0. W. N. 

928 I®® 

J__ O. XL!, I*. 20 -Respondent, UdditiOn of 

_ Appellate Court, competency of, to add nspondent. 
Under the provisions of Order XL I, rule *0 of 
tho Civil Proctdure Code.it is competent for an 
Appellate Court to add respondents to an appeal, 
even though the time within which an appeal 
against those persons might have been preferred 
has expired. U B Maung Ax Gale *. Ma Min Dun. 
4U B. R (1921)87 

_o. XLI« rr. 22, 33-4ppeal-Crw- 

objections against co-respondent. 
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Order XU, rule 22, Civil Procedure Code, should 
ordinarily be confined to cases **f cross-objections 
urged against the appellant; rule 33 of the same 
Order, however, gives the Court a very^ wide dis¬ 
cretion, and cases may occasionally arise whore 
justice requires that cross-objections against a co- 
respondent should be heard. But, where one of 
several defendants against whom a decree is passed 
has allowed the period for appealing to elapie, the 
rale does not revive his right simply because a co- 
defendant has instituted an appeal against tho 
plaintiff on entirely different grounds The same 
principle applies in the oase of a respondent objector 
who does not file any appeal himself whose interests 
are identical w : th that of the appellant and who 
might, had he chosen, have joined in the app3al. 

O Muhammad Muzaffar Ali v, Bhagwati Pk^saj 
Singh, 8 0 . L. J. 358 64 - 

- O. XLIf r. 23-ftemumi-Courf to ichich 

case can be remanded, 

The remand contemplated by rule 23 of Order 
XU of the Civil Procedure Code is a remand 
to the Court from whose decree the appeal is 
preferred, but if the Appellate Court making the 
order of remand has powor to tranjfor a case from 
one Court to another, there is nothing illegal in its 
remanding tho case to some other Court. 

An Additional Judge, however, has no p^wer to 
transfer a case from one subordinate Court to an¬ 
other, and, therefore, cannot remand a case to a 
Court other than that which originally tried it L 
Chajju v. ShamLal 1 13 

-O. XLIi rr. 23, 24, 25 -Suit decided 

on merits—Appellate Court , whether can rein ml 

under r, 23— Procedure. 

Whore a Trial Court ha9 decided a suit on tho 
merits, it is not open to an Appellate Court to re¬ 
mand tho case under rule 23 of Order XU of the 
Civil Procedure Codo as though the suit has been 
decided on a preliminary point; but it should take 
tho course indicated in rule 24 ortho oourse indicat¬ 
ed in rulo 25. C tfURUL Goni u. A. S. A. Kazimaini 

922 

-- O. XU, r. 27 —Appellate Court- 

Additional evidence. 

The legitimate ocoasion for the admission of 
additional evidenoe by an Appellate Court under 
Order XU, rule 27 of the Civil Procedure Codo is 
when, on examining tho ovidence as it stands, somo 
inherent lacuna or defect bscomos apparent, or 
where a discovery is mado, outside the Court, of 
fresh evidonoe, and an application is made to 
import it. L Firm Ram Richbpal Suam Lal i\ 
Firm Bansi Dhar <fc Sons 370 


Civil Procedure Code-1903-conti. 

dictnn to sot aside the ordor of review on appeal, 
c ScfUYA Narai* Ciiowiiucrv V. Ki'SJi Ueuirv 
MA1.25C.W.N.8SI yU * 


-0. XLIII, r. I (w), 0. XLVII, 

r« 7 —Order granting review—Appeal —Jurisdiction 
of Appellate Court 

Although Ordor XLIII, rulo l (w) of the Codo of 
Civil Procedure allows an appeal against an ordor 
granting a review, that clause must be read with 
rule 7 of Ordor XLVII by whioh tho grounds, on 
which an order granting a review can be set aside 
on appeal, are limited Unless tho faota of a oaso aro 
sufficient to b:ing the grounds of appeal within those 
^rouudg, an Apellate Court lm ao juris. 


-- O. XLV, r. 7 ( I), gs amended by Act 

XIVl oj 192U -Appeal to Privy Council— Security- 
Tune jor applying to change nature of security. 

Although, under tho proviso to sub rule (D of 
rule 7 of Order XLV of the Civil Procedure Code, 
added by Act XXVI of 1920, an applicant for leave 
to appeal to His Mejesty in Council may move the 
Eigh Court to permit security to be furnished in somo 
other form than in cash or in Government Pro- 
missory-Notes, it is essential that the Court should 
be so moved before or at the time of the hearing 
of the application for leave to appeal, and if no such 
order is obtained at the date of the Grant of the 
certificate, security must bo furnished in cash or 
in Government securities within the period allowed 
by rule 7 of Order XbV. L B Mrs. Kirkwood r. 
Maumg Sin, II L. B. R. 213 54S 

_ O. XLVII, 1% I —Review, application 

(or , grant of— "Other sufficient reason" -Appeal, 
maintainability of . 

No appeal lios from an order granting a review 
for “other sufficient reasons” within the meaning 
of Order XLVII, rule 1 of tho Civil Procedure £ode. 

A Tirbb^i Kunwar v. Mohan Lal 55o 

_SCh. II, r. 18— Negotiable Instruments 

Act (XXV[of\W) t s.*2-Saleof goods-Arbitra* 
tion clause in indent—Suit on bills—Stay of suit . 

Tho dofendant firm placed an indent for the 
purchase of oertain goods with tho plaintiff firm. 
One of the clauses of tho indent was as follows 
“We hereby agree to purchase from you the 

undermentioned goods ..and 

authorise yon or youi correspondents to draw upon 
us at 30 days' sight with all relative shipping 
doouments attached for payment. In case of need ♦ 
seller’s invoice to be taken in liou of draft whioh 
draft wo eugago and bind ourselves to accept on 
presentation and pay at maturity notwithstanding 
any objection wo may havo regarding or on account 
of any variation whatever from tho torms of tho 
indent, such objection to bo settled by arbitration 
as provided for below." 

Tho plaintiff firm after shipment of goods drew 
two bills of exchango against the dofendant firm 
which the latter accopted but refused to pay on 
maturity. The plaintiff firm accordingly sued them 
and their claim wa9 based, in the first iustance, 
upon tho accepted but unpaid bills, and, in tho 
alternative, they sued for tho price of tho goods and 
for cortain expenses: 

Held, (11 that the claim of tho plaintiff firm woa 
based primarily on tho accopted but unpaid drafts 
as contemplated by section 32 of tho Nogotiablo 
Instruments Act; 

(2) that, therefore, tho defendant firm could not 
demand that the dispute must be referred to arbi* 
tration under the provision^ of tho indent, and were 
not entitled to got a stay of proceedings under 
paragraph 18 of Sohodulo U to the Civil Procedure 
Codo. L Radha Buiari-Diwan Singu v. G. B, 
Ai-ESBXUBn, 3 l. 835 43 
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" "" " Sch. Ill, pciP 2 « (I —Ju Igment-debtor 

agreeing to sell property—Charge forbidden by 
para 11, whether created. 

A judgment-debtor by contracting to sell a 
property which is in the hands of the Collector does 
not charge the property in a manner forbidden by 
paragraph 11 of the Third Schedule of the Civil Pro. 
cedure Code. N Amolaksao v. Mahipatiuo 850 

- Sch. Ill, para. 11 — Execution of 

decree—Decree transferred to Collector—Debtor, 
power of, to alienate property—Permission of 
Collector—Power of Civil Court 
Paragraph 11, Schedule IP, Civil Procedure Code, 
creates an absolute disability on the part of a 
debtor to deal with property while the powers 
conferred by the Schedule on the Collector are in 
force. 

No special form of permission is required by para¬ 
graph ' 1, Schedule III, Civil Procedure Code, toenable 
a judgment-debtor to execute a mortgage of his 
immoveable property. It is sufficient that the 
Collector knows that the mortgage i9 being executed 
and that he does in substance sanction its execution by 
an order in writing. Nor is it necessary under that 
paragraph that every detail of the transaction should 
be sanctioned by the Collector or even that there 
should bo a separate permission in respect of each 
deed. All that is required is that the judgment- 
debor should have his written permission to raort- 
gage the property. The permission mentioned in 
the paragraph need not take the form of a certificate 
under Order XXI, rule 83, Civil Procedure Code, for 
this rule and paragraph 11 of Schedule III are two 
entirely independent provisions and there is no 
warrant for reading the former into the latter. 

The provision contained in paragraph 11, Schedule 
III,Civil Procedure Code, makes it illegal for a Civil 
Court to issue process against the property during 
the period the powers conferred by the 
Schedule are exercisable by the Collector, and a 
process which was illegal when it was issued cannot 
become effective when the Collector ceases to be in 
charge of the execution proceedings. O Mohammad 
Muzakkar Ali v. Bhagwati Prasad Singh, 8 0. L .1. 
358 642 

Code of Civil Procedure (Amend¬ 
ment) Act (I Of 1914), S. 3. See Civil, 
Procedure Code, s. 67 893 

Common carrier — Loss of good 8—Loss 
measureable in sterling—Damages—Rale of exchange, 
applicable . 

Where in a suit for damages against a common 
carrier for loss of goods by negligence, the loss 
caused is, in the first instance, measureable in 
sterling, judgment must be based upon such sterling 
sum converted iuto rupees, at the rate of exchange 
prevailing on the date of the judgment and not the 
rate prevailing at the date of the loss C 
Dekhari Tea Co. Ltd. v Assam Bengal Railway 
C o., Ltd , 48 0. 886 469 

Compromise — Minors — Procedure — Privy 
Council Appeal . 

In Privy Council appeals where it is desired to 
biii ' oersona under disability by a compromise, it is 
of i':o utmost importance that there should be 
egression of opinion by the proper Court in 


India that such compromise is a beneficial one for 
those persons. P 'Z Gobinda Chandra Pal v 
Kailash Chandra Pal, 14 L. W. *96; 26 C. W N 103- 
3 U P. L. R iP. C.) 77; fO M. L. T. 181; 48 C. 991 

- f 154 

Compromise decree —Time fixed for 

compliance—Extension of time—Deciee and com¬ 
promise bearing different dates—Time, when begins to 
run. 

W here a com promise decree fixes a period of time 
for the payment of a sum of money under it that 
period cannot be extended on the ground of the 
Courts being closed on the day fixed for payment 
when it was not necessary under the compromise 
that the money should be paid into Court. 

A compromise becomes operative when it is em¬ 
bodied in a decree, and if it fixes any time for 
the doing of any act, the time begins to ruo not 
from the date of the compromise, but from the date 
of the decree. O Ilahi Baza Khan v. Taiba Begam, 
9 0. L. J. 53 273 

Construction of document. 

If a document is open to a construction which 
makes all parts of it harmonise with one another, 
that construction is always to be preferred to 
one which introduces a repugnancy between one’ 
pait of the document and another. O Hakizcnnisa’ 
v. Jawaiiir Singh, 21 0. C. 374 24 


Construction of document. 

In order to construe a document the Court must 
look to all the covenants in it. O Bisheshar Dayal, 
v. Har Raj Kuar, 8 0. L. J. 3i6 622 

— Deed oj gift—Right to recover compensation, 
whether assigned. 

Defendant sold two shops and in the deed of sale 
covenanted that in case of eviction by the Muni¬ 
cipality the vendee would be entitled to refund of 
the purchase-money. The vendee made a gift of 
the shops in favour of the plaintiff and the doed of 
gift contained the following clause : “The donee like 
the donor will bo bound by all the terms and all 
the rights to realise rents, to do repairs, etc., which 
I had under this deed vest in tho donee/' Plaintiff 
was evicted from the shops by tho Municipality 
and brought the present suit to recover the purchase- 
money from the defendant: 

Held, that tho right to recover compensation had’ 
not been assigned to tho plaintiff under the deed 
of gift and that bi3 suit must, therefore, fail. L 
Muhammad Said v Abdul Ali 256 

■ Lease, perpetual, interpretation of — Re-entry 

or reversion, right ot—Absolute interest— Under¬ 
proprietor, rights oJ—Oudh Rent Act (XXII of 
188 HJ, s. 3 (>) . 

The true construction of a document does not 
depend upon the name which is given to it, but it 
must be determined with reference to its terms. 

A document was christened with the name of a 
“perpotual lease." After reciting the area of the lands 
which were the subject-matter of the deed, the 
document prescribed a jama of Rs. 102-2-0, annually 
payable by tho lessor aud then proceeded as follows: — 
“I do hereby agree aud reduce to writing that the, 
6aid” lessee “having his possession over it shall 
annually pay the pay of the Patwari and ChauJcidar, 
i. e., tk o entire amount of Rs. 10 N2-0 shall be paid 
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to the Government and he shall remain in possession 
and enjoyment of the same generation after gener- 
ation (naslan bad naslar i, tafnau bad batnan) and 
shall exeroise all sorts of proprietary powers 
(Mlyarat bator malikana)." Ihe grantor did not 
reserve any right of re-entry or reversion in his 
favour in any event. It was found that the donee 
and his sons U3ed to poy rent to the donor and her 
transferee : 

#fld,that the above document created an absolute 
interest in the donee with this qualification that a 
liability to pay the annua! jama of Bs. 102-2-0 was 
imposed on him, so that he became an under-proprie¬ 
tor of the lands as defined in section 3 8) of the 
*Oudh Rent Act. O Karim Dad Khan i\ Him 
Ghafoban, 9 0 L. J. 101 I 10 

Construction of Judgment - for*. 

closure decree , final — Extension of time—Setting 

aside of decree —Benefit of doubt. 

On an appeal from a decree final for foreclosure, 
the Appellate Court granted the judgment-debtors 
two weeks’ time within which to pay the balance 
of the decretal money and directed that if the 
payment was made the mortgagors would be pat 
in possession of the property mortgaged, but that 
if they failed to make the payment, their rights in 
the mortgaged property wonld bo extinguished : 

, Held, that inasmuch as the judgment contained 
no provision that in case of failure to pay, the 
deoree final for foreclosure would stand, the decree 
■must be treated as granting an extension of time 
and setting aside the final dooroe and that, there¬ 
fore, tho judgment-debtors were entitled to pay tho 
decretal money at any timo before an order absoluto 
was passed 

Where the language of a judgment is doubtful, 
the benefit of the doubt ought to go to the judgment- 
debtor. O Gokabam Singh v. Mangli, 8 O. L. J. 407 

673 

» 

Contract, C. I. F., breach of-Damages t measure 

of. 

A. contracted to soil to B a oertaio quantity of 
rioe at a certain rate per bag c. i. /. to Colombo, and 
undertook to make shipment at Bassein before a 
oeitain date and obtain payment by handing ovor 
bills of lading to B at Rangoon ; he failed to ship 
any rice at any time to Colombo, whereupon B. 
brought tho prosont suit to reoovor damages arising 
from the breach of tho contract, and the question 
was aa to the truo measure of damages to bo 
awarded; 

Held t that a c. i. /. contract being a contraot for 
the sale of goods by tendering the shipping docu¬ 
ments, and not a contraot for the sale of documents 
relating to goods, the principal and substantial 
breach for which damages were awardable was the 
failure to ship the rice to Colombo, and B was 
entitled to be put in tho same position that he would 
have been in, had the contract been duly perform¬ 
ed, and tho rioo delivered to him on due date, and 
that the true measure of damages was the difference 
between the oontract rate and the rate at which 
the rice ooold havi been sold by him at Colombo 
had it boon delivered on due date. L B 8. K. R S. 
L. Ohbtty Firm v. Amabchand Madhowjrb 

141 579 


Contract-contd 

- - for sale of share*Share certificates — 

Moveable property—Contract obtained by fraud or 
cheating, effect oj—Certified broken of Native Stock 
and Shire Broken' Association -Del credere agents 
—Transfer terms, blank , delivered to brokers— 
Transferee for i-alne without notice 
Share certificates are moveable property and are 
therefore, “goods” within the meaning of section 103 
of the Contract Act 

If a contract is obtained by fraud or cheating, it 
is voidablo at the instance of the party defrauded 
or cheated, bat if the performance of the contract 
is obtained by fraud or cheating, tho contract can¬ 
not be avoided. 

Where a seller is induced to perform his part of 
a valid contract of sale and to deliver the goods to 
the buyer in performance of that contract by fraud 
or cheating on the part of the buyer, the property 
in the goofs delivered to the buyer passes to the 
buyer, and if the buyer sells and delivers the goods 
to a bona Jiile purchaser for valuable consideration 
without notice, such a purchaser gets a good title 
to tho goods and the seller cannot recover tho goods 
from such a purchaser. The Beller has his remedies 
against the buyer under the contract and can sue 
him for the price of tho goods 
Au agent by express oontract with his principal 
or by the usago9 and rules of the particular place, 
market or business in whioh he is employed, may 
beoorao personally liable to the principal. 

Certified brokers of the Bombay Native Share and 
Stock Brokers’ Association are del credere agents of 
their constituents. They are in a fiduciary relation- 
ship to their constituents. Their duties are atriotly 
to adhere to the position of agents, to act diligently 
for their priuoipAls, and to make enforceable bar¬ 
gains for thorn and keep those bargains open. 

Where ao owner of shares either signs the trana- 
fer forms and delivers the same with tho certificates 
to a broker or where, never having had possession 
of tho blank transfer forms and share certificates 
but knowing them to be in snoh condition that a 
broker oould deal with them, he allows them to 
remain in the broker's possession and thereby enables 
the broker to part with them to another who takes 
them upon the faith of the apparent authority of 
tho broker to deal with them, then the trus owner 
is estopped from questioning the title of the person 
taking upon tho faith of the apparent authority of 
the broker to deal with them, a Fazal D. Allaxa 
u Mangaldas M. Pakvasa, 23 Bgm. L. R. L144 

726 

--— Goods, sale of—Delivery period all October— 

Tender and refusal—Breach of contract—He* sale— 
Subsequent tender and refusal—Suit J or damages — 
Assessment of damages—Oontract Act (IX of 1672), 
*. 107. 

D. bought certain goods from P. and it was 
agreed that delivery was “to be taken ej-aoale in all 
Oofcober 1919.” On October 2nd P. called on D.to tako 
delivery but 0 refused: P. repeated his demand on 
October 4th, and on the kth threatened to ro-iell 
if delivery was not taken, but D. again refuged, 
whereupon P. sold the goods and called on D. to 
pay the difference, Subsequently, on Ootober 15th 
p. informed D. that he would give delivory on any 
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date convenient to F. between October 15th and 
October *\st, but D. refused to take delivery on 
the ground that the re-sale having taken place 
before expiration of the contract period, he had 
exercised his option t«* treat the contract as 
rescinded. J*. thereupon brought the present suit 
claiming as tiamascs the difference between the 
contract price and the market rate of October 319t: 

Held, that under the contract D. had not the 
option to take delivery whenever he liked in all 
October; that the goodshaving been tendered D, 
by refusing to take delivery had committed a 
breach of the contract, and P. was entitled to sue 
for damages on the footing of the market price on 
()ctol>er 31st, it being immaterial whether the suit 
was based on the breach of contract on October 
3rd, or on the breach committed on October 18th; 
that as at the time of the re-sale the property in 
the goods bad not passed to D, P. could not exer¬ 
cise the right of re-sale under section 107 of the 
Contract Act, so as to enable P. to sue for damages 
on the footing of the results of the re-sale, and 
that P. was entitled to recover as damages the 
difference between the contract rate and the 
market rate of October 31st. L B Hunt Huat 
4 Co. v. Sin Gee Moh 4 Co„ 11 L. B. R. iR2 5l0 

- Money borrowed by executor to supplement 

testator's assets—Executor, personal liability of. 

Opon a contract of borrowing made by an 
executor after the death of the testator, the execu¬ 
tor is only liable personally, and cannot be sued as 
executor so as to get execution against the assets 
of the testator. 

Where there is no necessity for an executor to 
borrow money for the purposes of the estate and he 
borrows the money to supplement the assets left 
by the testator, the liability of the executor is a 
personal one. O Asant Ram v National Bank op 
Oppek India, Ltd . Lucknow, 9 0. L. J. 94 I 16 

_, performance of—Bond-Mcde o) re-payment , 

not enforceable—Covenant to re-pay , whether ccn be 
enforced. 

A. executed a bond in favour of B. to secure a loan 
of money: the bond provided that it would be re-paid 
by a certain date: that the creditor would be given 
possession of certain tenancy land in lieu of interest, 
and that in case of default, tho creditor would be 
entitled to continue in possession. The bond was 
unregistered and the tenancy was not transferable. 
A. brought a suit on the bond and asked for a 
simple money-decree against B.: 

Held, that the bond being unregistered there was 
no valid mortgage, but merely an agreement to 
deliver possession, and that although the at range, 
rnent made to re-pay the debt failed partly from 
want of registration and partly on account of non- 
transferability of the land, the covenant to re-pay the 
money borrowed could still be enforced. 

If a contract prescribing a particular mode of 
re payment of a debt fails, the primary obligation 
can still be enforced, provided tho transaction is not 
one in which the consideration is forbidden by law 
or is opposed to public policy. O Ram Attar i\_Ram 
A sRE.bO.L J. 414 OOU 

_ suit on—Wagenng contract, plea oj, in 

dcfcncc-Onus of proof—Wilness-Abstention of party 
to enter witness-box—Presumption. 


Where in a suit to recover damaces on the basis 
of a contract, the defendant pleads that the contract 
was in tho nature of a wager, the onus of proving 
that the contract was wagering lies upon him, 
his mere statement that the contract was of a 
wagering nature is not proof of the fact asserted. 

Where a defendant abstains from going into the 
witness-box on his own behalf to be cross-examined 
by the plaintiff, the Court is entitled to infer every 
thing against him. B Rajmal Uamnakayan v. 
Bi'pa.nsahcb Adulsaheb, 24 Bom. L. R. 115 943 

Contract Act (IX of 1872), s. 16- 

Undue injluance — Necessity—High rate of interest. 

In order to establish undue influence aa defined by 
section 16 of the Contract Act, it must be shown 
that the lender took advantage of tho necessity 
and of the position of the borrower and imposed 
unconscionable terms. The mere fact that the 
borrower was under urgent need to borrow is not 
of itself sufficient to raise the presumption that 
undue influence was exercised, nor does the existence 
of urgent need, accompanied by the fact that a 
high rate of interest is charged, establish such a 
presumption. O Mahraj Prag Din v Bhagwati 
Sauai, 8 0. L. J. 413 687 

-Si 16 —Undue influence—Urgent need of 

borrower. 

Urgent need of money on the part of a borrower 
i9 not in itself sufficient to place the lender in a 
position to dominate bis will within the meaning of 
section 16 of the Contract Act. O Muhammad 
Mczaffar A U v. Bhagwati Prasad Singh, SOL. 
J. 358 642 


-s. 17, Expl. — Fraud—Covenant not to 

engage »n business—Contract in contravention of 
covenant—Concealment, 

M. t was employed by the defendant firm as a 
clerk under an agreement one of the conditions of 
which was that he would not engage in any business 
of his own or join any other firm so long as he 
remained in the service of the defendant firm. 
Subsequently, he joined with S for the purpose of 
entering into certain transactions with the defend¬ 
ant firm, and induced the latter to enter^ into 
certain contracts with fl. and himself, without 
disclosing the fact of bis being a party to the 
contracts to the defendant firm. In a suit upon 


the contracts; . 

Held , that the contracts were vitiated by fraud 
inasmuch as M. had induced the defendant firm 
to enter into the contracts by the active conceal- 
ment of a fact of which he had knowledge ^and 
which he was bound to disclose to the defendant 
firm, war, that he was entering into the contracts 
in contravention of the terms of his agreement 
with the defendant firm. L Sedh Mal v. Moti 

Prasad ... » , * 

S. 25 -Promise by junior member to pay, 


whether enforceable 
U. and his sons, F and H , constituted a Hindu 
oint family: D. borrowed money from the plaint- 
ff for the family : On 11th September 1907 a 
glance was struck and acknowledged by D. .Deal. 
Dgs with ’ the plaintiff went on and on 16th 
leptember 1910, during the absence of D, F and 
is mother, in order to save the bar of limitation, 
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signed an acknowledgment of the debt in the 
plaintiff's account-book. The dealings with the 
plaintiff continued and on 4th September IP13 
accounts were settled and F and hi3 mother, 
during the absence of D., signed a promise to 
pay the amount due. Plaintiff brought the present 
suit to reoover on the said promise: 

Held , that as the debt contracted by D for the 
joint family was a debt due by the members of the 
family within the meaning of section *25 of the 
Contract Act, the promise signed by F. and his 
mother undertaking to pay the debt was binding 
on them, and they were liable, 1YI Rama Patter v. 
VJ6WANATHA Patteb, 4 M. L J 667, 16 L. W. 130; 
( 1922 ; M. W. N. 2 "; 30 M. L. T. 209 ; 45 M. 345 [55 
- S. 62- r/tuvifiOTi—Failure to perforin — 


Rescission « 

Defendant executed a bond in favour of plaint¬ 
iff in 1914. In 1916 he executed a lease of certain 
land in favonr of A. On the same day he sold to 
the plaintiff and other creditors the right to recover 
the loase.money from A in payment of their debts. 
Defendant refused, however, to perform his contract 
with A and to deliver possession of the land : 

Held , that the defendant by refusing to hand over 
his land to A , having disabled himself from per¬ 
forming his promise that the plaintiff should 
recover his money from A , the plaintiff was entitled 
to rescind his sale contract and revert to his 
previous consideration L Najaf Shah v. Rangc 
Ram, 2 L. 323 47 

--8. 73 — Non-delivery of goods contracted — 

Damages, assessment of. 

' In an action for non-delivery or non-accoptanoe 
of goods under a contract of sale, the law does not 
take into acoount in estimating the damages any¬ 
thing that is accidental as betweon the plaintiff and 
the defendant, as, for instance, an intermediate 
contract entered into with a third party for the 
purchase or salo of the goods. S Firm ofSastdas 
Devkishbndas v. Firm of Nidhaksing Javahirsino. 
16 8. L, R. 214 267 

■ ■ - Si 21 I —Principal and agent—Liability of 

agent -Directions of principal not carried out. 
Plaintiff appointed one N, as his agent for the 
sale of cylinders or flasks of gas used for the ; roanu. 
faoture of aerated waters. One of the terms of 
the agency was that N was to return tho empty 
flasks to tho plaintiff. After the death of H. 
plaintiff sued his representatives for an acoount 
of the agenoy. It was found that a certain num¬ 
ber of flasks had not boen returned by H. and that 
they were still with customers to whom the gaa 
had been sold : 

Held, that the plaintiff was entitled to a deoree 
for the value of the flasks against the estate of N. 
L* Fbamjkk Shapubjee Gandhi v. Karh Devi 

446 

Co-OWnCrS-Tenant inducted by one co-oibner— 
Right of other oxoner—Joint possession—No presump • 
fion of creation of tenancy by long acquiescence by 
landlord. 

Where & tenant has been induoted into tho land 
only by the 12 annas landlord, the *-annaa landlord is 
entitled to gel* joint possession with the tenant so 
inducted Pat Baloodind Mandar v, Dwarka 
Prasad, (1932) Pat. 142, 8 P, h .409 55 


CO-Sharer-Joi/i< land — Profits, suit for—Least 
— Proprietor , full rights of, whether acquired — 
Mortgagee as well as lessee, position of. 

A co-sharer canDot always deal with joint land 
against the wishes of the other co-sharers. 

A lessee or a grantee may be a co-eharer for (he 
purpose of a suit for profits, but ho does not thereby 
acquire the full rights of a proprietor for all pur¬ 
poses. 

Where a person obtains a lease with regard to a 
certain plot appertaining to joint (shamilat) land 
from one of the co-9harers and also obtains leases and 
mortgages from some of tho other co-sharers, he is not 
entitled to deal with tho lands as he likes, but is 
bound by the terms of the leases obtained by him. 
O Sri Nath v. N.ajhonkisa, 9 0. L. J. 92 114 

COStS—If if nmottifli cases — Christians—Husband 

liable fot wife's co+ts in any event. 

Ju Matrimonial cases the parties should not be 
ordered to pay their own costs for, although a 
wife's defence fails, or her countor-oharges break 
down, or she has been proved guilty of adultery, 
the husband has to pay her costs. 

The policy of the Matrimonial Law in England, 
and it is tho same among the Christians in India, 
has always demanded that the husband shall be 
responsible for his wife’s costs. . A Dwykb v. Dwykb 

494 

— — Plaintiff suing in wrong Court and on wrong 
cause of action but succeeding—Defendant's costs, 
liability for. 

Where a plaintiff institutes a suit in a wrong 
Court on a wrong cause of action and on assertions, 
which he is unable to prove, but ultimately 
succeeds on appeal, he should pay his own coats 
throughout and thoso of the defendant. A 
Secretary ok State for India in Mulla 582 

Criminal Procedure Code (Act V or 
I898)i Si 35f Cl« (3)— Conviction by First 
Class Magistrate o) several offences—Concurrent non- 
appealable sentence for each offence—Appeal to 
Sessions Judge, competency of 
An appeal does not lie to the Sessions Judge when a 
Magistrate of tho First Close has convicted au aocused 
person of more offences than odo and has sentenced 
him for each offence to a term of imprisonment, which 
by itself is not appealable, but the sentences are 
directed to run concurrently. C Abocl Jabbae v. 
Emperor, 25 C W N 6I3;2HCb. L J. 225 65 

-- Si 45 —Sudden and suspicious death _Dwfy 

of Mukaddam arid Kotwar to report deaths—Failure— 
Offence—Death resulting not fairly soon after cause 
xchether reportable—False defence, whether indication 
of guilt— Mens rea— Ingredient of offence under e 45 
—Technical offence—Duty of Magistrate—Measure of 
punishment 

Under section 46 of the Criminal Procedure Code 
overy Mukaddam and Kotwar is bound to oommuni- 
cate forthwith to the nearest Station' House Officer 
or Magistrate the ocourrenoe in and near the village 
of any sudden or unnatural death or any death 
under any suspicious ciroumstanoes. 

However unnatural, in the ordinary sense of the 
word, the oause of a death might be, it would not 
oome within the meaning of tho word ‘'unnatural' as 
used in seotion 45 of the Criminal Procedure Code 
so as to require to be reported immediately uule 33 it 
oocqrred fairly soon after the cause, 
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The guilt of an accused should not be inferred 
from the omission by the accused of an 
available true and complete defence and substitution 
for it of unsustainable falsehoods. It is the duty 
of a Magistrate to find out whether an accused per. 
son is guilty or innocent, not merely to decide 
whether the pleas he chooses to put forward are 
sound or not. 

Intention necessarily implies a mens rea t aeon- 
sciousness of doing wrong. A Mukkaddam or Kotwar 
cannot be convicted under section 45 of the Ciiminal 
Procedure Code for an omission to make a report 
of a sudden accident or suspicious death if he 
honestly believes that there was no necessity for him 
to make the report and the view held by him is a 
reasonable view. 

A nominal penalty of a pie only need be imposed 
if the accused is guilty of nothing more than a 
slight error of judgment which had no harmful 
consequences whatsoever if in such a case the res- 
ponsible authorities choose to prosecute and the 
Magistrate is bound to convict when the offence is 
proved. N Domarsing v Emperor 1001 

_- S3. 107, 125—S. 12% scope of - 

District Magistrate, powers of—High Court, power 
of, to interfere. t 

The provisions of section 125 of the Criminal 
Procedure Code do not confer upon a District 
Magistrate either an appellate or revisions! juris- 
diction in respect of orders passed under section 
107 binding down persons to keep the peace. The 
section merely empowers a District Magistrate to 
cancel a bond for any sufficient reason, and confers 
no power on liira to set aside a proceeding under 
section ’07, even though the Subordinate Magistrate 
had aoted withput jurisdiction. 

Where a District Magistrate, acting under section 
m of the Criminal Procedure Code, sets aside a 
proceeding under section 107, he aots without 
urisdiction, and the High Court has power to 
interfere and set aside his order. Pat Dobua 
Singh "amab D.yal S.nuh, 3 P. L T. .03, 23 Ck 
L J 281 **40 

' — ss. | IO, H8, 406—Order of A<ldi - 
tional District Magistrate, whether appealable to 
District Magistrate 

An appeal lies under section 400 of the Criminal 
Procedure Code to the District Magistrate against 
an order of an Additional District Magistrate under 
section US of the Code, made in a proceeding under 
seotion 110 of the Code. C Mohendra Bhumij v. 

SSnm! 25 C. w. N. 383, 48 0 . 874; 23 Cr. L. J. W 

__ ss. J 23, 397 —Detention in prison— 

Failure to give security - Subsequent sentence, 
whether can be oiderd to run alter expiry of 

period of detention. . . , 

An order detaining a person in prison under 
section 123, Criminal Proceduro Code, until he gives 
Hpcurity is not a sentence of imprisonment and, 
therefore, section 397 of the Criminal Procedure 

Code does not authorise a 
that a subsequent sentence should 
he -piry of the previous detention. 5 Lmperor 

1 sS™, U 6. fc *■ «. XCH.J. Mj 


-S. 137 - Public nuisance—Property, how 

to be dealt with—Enquiry obligatory—Magistrate, 
duty of. 

No man can be permitted to deal with his prop, 
erty in saoh a way as to cause public nuisance 
to others. 

In cases of public nuisance an enquiry is obliga- 
tory and the Magistrate cannot make his conditional 
order absolute without taking suoh evidenoe as 
the parties may adduce as in a sumraons-oase. O 
Sant Sahai v. Lachman Singh, 9 0 L. J. 64; 23 Cr. 
L.J. 250 186 

- ■ ■ 93* 133 ( I ) f ! 39— Jurors —Perverse 
refusal to return verdict — Procedure , 

Where a Jury, or a majority of the Jurors, 
appointed under section ItfH (l) of the Crimiual 
Procedure Code, refuse perversely to' return a 
verdict, the Magistrate should appoint a fresh 
Jury, and decide the matter before him under 
section 139 of the Code A Girwar Lal v , Bansi- 
dhar, 20 A L. J. 472; 23 Ck. L. J. 276 420 

-ss. 144, 237, 403, 433,537- 

Nuisance—Order under s. 14 Accused challaned 
under s. 291, Penal Code—Case withdrawn— 
Withdrawal , effect of—Accused subsequently proceed • 
ed against under ss. 18% 2)0, Penal Code- 
Proceedings, validity of—"Competent to try r in 
6 . 4)3 (4), meaning of — 'Competent jurisdiction" in 
*. 637, meaning oJ—8 . 637, scope of—Revision — 
Report by Sessions Judge —High Court, power of. 

A District Magistrate i99ued an order to the 
public under section 144 of the Criminal Procedure 
Code for prevention of a publio nuiaaoco in a certain 
locality within his jurisdiction. The order had not 
the desired effect, as the nuisance wa9 repeated, 
with the result that the Police challaued the accused 
and others before the City Magistrate, for an 
uffonce under section 291 of the Penal Code. The 
case was not proceeded with, but after throe or four 
adjournments, the Public Prosecutor, under in. 
structions from the District Magistrate, withdrew 
it under section 494 of the Criraioal Procedure Code, 
and, armed with a fresh sanction from him, filed a 
fresh complaint on the same facta befofe another 
Magistrate under sections 188 and 290 of the Penal 
Code: 

Held , that as the withdrawal of the charge under 
section 291 of the Penal Code amounted to an 
acquittal under soction 494 (b) of tho Criminal 
Procedure Code, that acquittal operated as a bar 
under section 403 (l) of the Criminal Procedure 
Code to subsequent proceedings under sections )8S 
and 290 of the Penal Code, as in the trial under 
section 291 of the latter Code, the accused could 
have been convicted under sootion 188 thereof, 
though not under section 291, and that, therefore, 
he could not be tried again on tho same facts for 
any other offence of whioh he might have been 
convicted under section 237 of the Criminal Pro- 
cedure Code though not oharged with it. 

The expression 'competent to try” in olause (4) 
of seotion 401 of the Criminal Procedure Code 
refers to tho characcer and 9tatu9 of tho Tribunal 
when it rofers to the competency to try tho offence. 

The term "competent jurisdiction" in sootion 537 
of tho Criminal Procedure Code refers to the 
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character and the status of the Court which has 
decided the case. 

The restriction imposed by section 637 of the 
Criminal Procedure Code, not to reverse or alter a 
finding or order or ajntenca on the g ound of any 
absence of sanction unless it his occasioned a failure 
of justice, clearly indicates that a Court may bo 
of competent jurisdiction to try a case in the 
absence of sanction; and, therefore, a sanction is not 
a condition of the competency of the Tribunal, but 
only a condition precedent for the institution of 
proceedings before a Tribunal. 

Section 637 only cures the want of sanction in 
those cases which are covered by section 95 of the 
Criminal Procedure Code : the absence of sanction 
required by any other provision of the law cannot be 
remedied. 

Although in a report to the High Court under 
section 438, Criminal Procedure Code, a Sessions 
Judge does not rocommend that the proceedings 
against the accused be quashed, yet, as a consequenc© 
of the report, the facts of the case are brought to 
the knowledge of the High Court, that Court has 
jurisdiction under section 419 to 6top further 
Proceedings, if it is satisfied that they are barred. 
S Emperor v. Me'ghbaj Deyidas, 23 Cr. L J. 30* 

657 

S. 145j proceeding under—Possession, 

delivery of, by Civil Court—Criminal Court, whether 

can investigate question of possession . 

Where in a proceeding under section 145 of tho 
Criminal Procedure Code in respect of a house, it 
is established that possession was delivered by a 
Civil Court to one of the parties, tho Criminal 
Court is bound to maintain that person in possession 
and is not competent to re-open the question and 
to investigate it under section 14 > of tho Codo. 
But ia.order to find out whether the possession is 
disputed or not, the Criminal Court can investigate 
the actual service of the writ of dolivery of 
possession, and if dakhal dehani is proved, to its 
satisfaction, to have been effected, it is bound to 
niuintam the possession of tho person so obtaining 
jt oither by an order undor section 146, or by 
having recourse to action under scctiou 144 or 
Bention 107 of the Criminal Proceduro Codo. Pat 
Bam .Krishna Singh v. Emperor, 3 P. L. T 335; 
23 Ce L. J. 321 817 

—— s. 145 — IFifneM, summoning of, whether 
obligatory—Refusal to summon witnesses , effect of. 

It is not obligatory on a Magistrate to assist 
tho parties to a proceeding under section 146 of 
the Criminal Procednre Code, to produce their 
witnesses, and they cannot claim as a matter of 
nght that processes should bo issued by the Court 
toenablo them to bring forward their evidonco. 
The refusal by a Magistrate to issue summonses to 
witnesses is not tantamount to refusing a fair trial. 
Pat ArJON MAHTO.Vr.JUGGAR.NATH Sl.NOU, 23 Cr. 
J» *76; 8 P, l. T, 483 419 

SS* I45| 146— Attachment of property— 
Procedure. 

Before attaohing property under section 143 of 
the Criminal Procedure Code, the Magistrate should 
mace some inquiry in order to ascertain, if possible, 
who waa in possession. An order of attachment 


rna-le without such inquiry cannot be sustained. 
Pat Pa use ham Bai v Shivajatav Upadhaya. 
23 Cr. I. •». 277; 3 l\ L, T. 431 421 


--SS. 145, 253, 494 ( a.)-War ran t . 

case—Discharge—Fresh Complaint. 

An accused person cannot be tried in several 
Courts on the same facts, although the complainants 
in the several cases may be different. 

An order of dischargo under section 491 fa J or 
uuder section 253 of the Criminal Procedure CoJo 
in a warrant-case does not present the Magistrate 
from taking cognisance of a complaint on the same 
facts if there are new materials before the Magis- 
trate which were not before him formerly. Pat 
Biso Ram r. Emperor, 2J Cr L. J. 70 


SS. 145, 439— Dispute concerning land 
MagitlraU, July of-Co-tharers-failure to make 

enquiry-Refusal to exercise jurieJiction-Rn-Uion. 

.inn a tT°r m s , a n a PP lication under sec. 
t on U» of tho Criminal Procedure Code alleging 

hat he is in possession of the land in question, it is 

the duty of the Magistrate to decide whether or not 

he is or hos been recently in actual possession. The 

mere fact that the revenue records show that the 

holding is join;u not sufficient to stop the enquiry 

contemplated by section I4> of the Code 

u* ««i«. a»: 7 . 

Magistrate to examine the parties and to take 
evidence. 

Section 145, Criminal Procedure Code, applies to a 
case where the dispute is between eo-shorers, each 
claiming to bo inpossession of the disputed landto 
the exclusion of the othors; sub-section (b) doos net 
render the section inapplicable to a case in which the' 

pa rr TV t0 th0 bad in question. 

Where a Magistrate refuses to take action under 
section 14 j of the Criminal Procedure Code, morely 
on the ground that the parties are jointly entitled J 
he land in question, a High Court has jurisdiction 

to interfere in revision where such irregular,'ty C 
been committed L Malax r. Makhan Ittu£ 

2 L. 37.'; *3 Cb. L. J. 226 8M jg 

rr S> (D-Dittrict UagUtmic, pywer 

°iZ L7,, 

JSSS *, S ■ssras. r„ tsir 
isr ra? k:, -WSfs 

sub-soetion (!) of section 146 of the Criminal 
ceduro Codo, and a High Court has nnin^A- r 
to interfere in revision, as tho Maci\trnJ' ^ Ctl °- n 
not without jurisdiction. L SantTu ^ “ '* 

SlNOH, 2 L. 304,23 Cn. L, S,NoH vRa “ 

t) 16 

~~ S» (2) — Police diaries* nut m 

Under section 17/, sub-section (2w>f th«WV • , 
Prooeduro Code any Criminal (W* th ° Cnn ' mal 
tho Police diaries of a case • ma ? 80u ^ * or 

in .net O.nrt, and »T 

rr 

Cb. L. J, 361 ° S,Noa * Iwuot, 23 

V Qnr 
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-SS. 195, 537 —Sanction to prosecute not 

in force at date of trial—Conviction, legality oj — 
Failure of justice, absence of. 

Where a person is sentenced upon conviction 
for an offence mentioned in section 195 of 
the Criminal Procedure Code, the sentence is not 
liable to be reversed or altered on appeal, or 
revision, on the "round that the sanction required 
by that section was not in force at the time when 
the prosecution was instituted, uuless it is estab¬ 
lished that this has in fact occasioned a failure of 
justice within the meaning of section 537 of the 
Criminal Procedure Code. C Khetra Mohan* Das 
r. Emperor, 43 C. 867; 2* Cr. L. J. 310 662 

- S. 200 -Magistrate, power of —Complaint. 

Under section 200 of the Criminal Procedure Code 
it is illegal for a Magistrate to whom a complaint is 
presented to deal with it in any way without examin¬ 
ing the complainant. S Mulch and Pamanmal v. 
Kessomal Ramcuand, 15 S. L R. LUO; 23 Cr. L. J. 
243 1 79 

-SS. 202, 203 —Magistrate—Inquiry — 

Local investigation—Procedure — Irregularity . 

Under section 202 of the Criminal Procedure 
Code a Magistrate, when not satisfied with the 
truth of a complaint has the option of only one 
out of two alternatives, viz., either to enquire into 
the case himself, or direct a previous local in- 
vestigation. If he proceeds to inquire into the case 
himself, an order thereafter directing local investi¬ 
gation is irregular and the whole proceeding against 
the accused is vitiated if a material portion of the 
irregular proceedings has a share in the formation 
of his judgment. A Emperor r. Dcrga Prasad, 
20 A. L. J. 365; 23 Cr. L. J. 279 423 

-— SS. 225, 233, 537— Charge, separate, 

lor each offence—Omission to Jrame separate 
charge—Irregularity, whether material. 

Although section 233 of the Criminal Procedure 
Code requires that for every distinct offence of 
which any Derson is accused there shall be a separate 
charge, yet under sections 2i5 und 637, where this 
is not done, the irregularity is immaterial, unless 
the accused was misled by the error, and it has 
occasioned a failure of justice. S Emperor i\ 
Mehrali Baciial, 23 Cr. L. J. 320 672 

- SS. 234, 235 —Joinder of charges-• 

Irregularity —Penal Code (Act XLV of It637, 
#4. 40^, 477. 

Under section 235, read with Eection 234, of the 
Criminal Procedure Code there cannot be a joint 
trial of three charges for offences undsr section 40S, 
Penal Code, and of one under Eeation 477 (A), Penal 
Code A SiiiJA.cn-niN Ahmad v Emperor, 20 A. 
L. J.820;23Cr U J. *78 3Z ~ 

__SS. 236, 237, applicability of. 

The provisions of section 237 of the Criminal 
Procedure Code which are controlled by section 
235, only apply when, f. m the evidence led by 
the prosecution, it is doubtful which of several 
offences has been committed by tho accused. If 

that evidence leads to one conclusion only the 

provisions of that section would not apply. Pat 
Uovisu MAUTOS V, EMP6K0B, 3 P. L. T. 127. 
L.J.27Q *** 


Criminal Procedure Code-contd, 

-SS. 239, 537 —Joinder of charges—Same 

transaction—Misjoinder - Illegality. 

The foundation for the procedure sanctioned by 
section 239, Criminal Procedure Code, is the 
association of two or more persons concurring from 
start to fioi6h to attain the same end. 

A seiie9 of acts, however, separated by intervals 
of time are not excluded from the purview of 
eection 239 of the Criminal Procedure Code, 
provided that those jointly tried have been directed 
throughout to one and the same objective. 

Four persons were discovered committing theft, 
They ran away and lay in wait, at a short distance, 
for the persons who had surprised them. When 
the latter passed near the spot they were attacked 
by the thieves, and one of thorn was killed by two 
of the latter. Subsequently three more persons 
came up and joined two of the thieves in beating 
the companions of the deceased and thereby com¬ 
mitted riot: 

Held, (l) that the riot did not form part of the 
same transaction with the theft and the murder, 
aDd could not be tried jointly with those two 
offonce9: 

(2) that the four persons who had gone to com¬ 
mit theft were prepared to use force in the event 
of any interference with them, and that the fatal 
assault on the deceased was made simply because 
he and his companions had prevented the thieves 
from taking away their booty; 

(3) that the two acts were connected together 

by proximity of time, community of criminal intent 
and the relation of cause and effect, and they con- 
stituted the same transaction t .... , 

(4) that, therefore, they could be tried jointly at 

one trial. . 

The disregard of an express provision of law as 
to the mode of trial is not a mere irregularity such 
as can be remedied by section 637 of the Criminal 
Procedure Code, nor can it be cured by tho consent 
of the accused. L Muhammad Shah v. Empebob, 28 
Cr L. J. 268 

- s. 248— Withdrawal of complaint against 

some accused , effect of. 

The withdrawal of a complaint against one per- 
son out of several accused does not amount to a 
withdrawal of the complaint against others. U 
Rohti Singh u. Makhdcm Kalwab, 9 0. L. J. w 
23 Cr. L. J. 271 

--> 9. 250 —Compensation—.4 ward of com¬ 
pensation by Magistrate in case triable by Sessions, 

\Vherea°ca«0 ordinarily triable only by a Court 
of Session is tried by a Magistrate empowered under 
section 30 of the Criminal Procedure Cod^ the 
Magistrate is not competent to award compenaat.on. 
The special provisions of section 33 ^. 'n^ 
Magistrate to try offences on y triable by 
nf Session “as a Magistrate’ do not make such 
offences "triable by a Magistrate" for the purgsM of 
section 250, Criminal Procedure Code L B M A J 

Dok v. Maunu Po Tuan, 11 L. B. E. 15J| ’513 

_c. 250 ( I ) — Discharge—Offence triable by 

Court of Session—Ungistrate, whether can aicard 

compensation, 
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Where after an inquiry in respect of an offence 
triable by a '*ourfc of Session, the accused is dig. 
charged the Magistrate is not empowered to award 
compensation to the acoused A Sabcp Sonar i\ 
Bam Sondar Thakcraix, 20 A. L. J. 4 o'S; 2 s * r. •, 
J.3.9 671 

■SS» 250 (<!)* 367| aj)p/icab»7i>y oj — 
Direction mandatory Failure to comply , effect oi 
Th 3 directions contained in prov so (a) to section 
250 of the * riminal Procedure Code are mandatory, 
and the failure by a Magistrate to record and con¬ 
sider each and every objection urged l»y a complain- 
ant vitiates the proceedings. 

The provisions of section 3*17 of the Criminal 
Procedure Code apply to appeals against an order 
directing a oomplainant to piy compensation, and 
where an appellate judgment iu such a case omits 
to set forth the points for determination, the 
objections of the appellant, the decision thereon, 
and the reasons for the decision, the judgment is 
not in accordance «dth law, and is liable to bo 
set aside. Pat Deoxarain Mahto r, Chuatoo 
Radt, 3 P. L. T. 23 Cr. L. J. 325 

" Ch. XXIf S» 250— Facts disclosing 

offence triable by Sessions—Trial by Magistrate for 
lesser offence— Dismissal of complaint—Compensation, 

• grant of, legality of. 

• The facts appearing in evidenoe constituted an 
offence under section 467 but the Magistrate, 
regarding it as one under section 4H5, Indian Penal 
Code, proceeded under Chapter XXI of tho 
Criminal Procedure Code and not under < hapter 
X7III and dismissed the oomplaint awarding com¬ 
pensation to tho acoused under section 260 of 
the ode: 

Held, that as tho Magistrate did not proceed 
illegally in trying the accused for the leaser offence, 
he did not act illegally in awarding compensa¬ 
tion, whon he found the accusation to bo frivolous 
or vexatious. IVI Mahajanam Vencatrayar v. Koni 
Venkatrayar, U L. W. 24/ 5 (| 2 ) Af, »v, V.tJl*; 
41 M. L. J. 30 M. L. T. 76; 21 Cr. L. J. 232; 45 B. 

^ . 72 

“ 7 S, .27 1 -Murder-Flea of guilty, conviction 

on - Practice . 

In case of murder it has long been the practice 
pi tho Allahabad High Court not to accept the 
ploa of guilty Murder is a mixed question of 
foot and law, and unless tho Court is perfectly 
aatieflod that the aoousod know exactly what was 

7 }^A M A hy hi9 p,0a of ^ Ut 7» <*** 

8 . 28B—Statements recorded before 
mone/pr—Corroborative or substantive evidence. 

A statement made by a person before Che monegar 

• T‘ , ' a K° “ter the commission of a crime 

a88d .V evidence against an 

abeosad pare in tried for anoh offence as it is not 
a statement recorded on oath in the presence of 

dtneTdel 7 * **** 0mp ° Wered to take 

boml °? U8 f °}, 8U0h abatements is to oorro. 

at ^9 trial °°fl l01 gtat ,! ment8 made 011 oath 
L W flfi ,*)!,. Ml h AYA GotrsD *» e Emperor, 14 

U-ffWP * w ' * m> 42 “• u ^ 


-S. 307 —Jury trial—Sessions Judge , duty 

of —Alibi, plea of, not proved — Presumption — 
Misdirection 

A Judge presiding at a trial by Jury should 
always be carefol that ho does not usurp the func¬ 
tions of an Advocate and that tho evidence in 
the case is presented to the Jury in as dispassionato 
and impartial a manner as is expected of the pro. 
siding officer. 

The fact that an accused person has failed to es¬ 
tablish his plea of alibi does not give rise to a 
presumption against him as to his complicity in the 
crime. C Emperor v. TARinuiXAii Shaikh, *5 C 
W. N\6$2. 23 Cr, f,, J. 244 180 


1 1 “ Sa 344 ~ Compensation to complainant on 

accused's failure to attend not allowable—Court 
power of. 

A''ourt cannot take any proceedings against an 
accn ed person in his absence. 

In a criminal ca»e an accused person cannot bo 
ordered to pay compensation to the complainant 
on an adjournment of the complaint against him 
occasioned by his failure to appear on the date 
fixed for the hearing, A Bf.edha p. Emperor 2 .) 
A. L. J. 2S ;23C» L J. 213 j ’79 


■“ S. 344— Prosecution on Police report — 
Adjournment at request oj prevention—Complainant, 
whether liable lor costs. 

Where a Magistrate takes cignizanco of an offence 
on a Polici report, the compUinant is merely a 
witness, and if an adjournment takes placo beciase 
of the absonoo of the prosecution witnesses on the 
date fixed an order under seotion 3 U of the Orimi- 
nal Procedure Code directing the complainant to 
pay tho expenses incurred by the acoussd is not 
justified, as the adjournment was not can ed through 
any fault of his, B Emperor r. Laxman Naths 
21 Bom. L. R. 380; 23 Cb. t. J. 3 IS . 994 


' S. 3j 0—Trial transferred from one 
Magistrate to another -Accused, right of, to re. 
summon witnesses-Time for waking demand— 
Evidence recorded by first Magistrate, whether can 
be re ied on. 

w hen a case is transferred from the Court of 
ono Magistrate to that of am.ther, the acousod has 
a right to demand that the witnesses or any of 
thorn shall bo ro-aummoned and re-heard, and ho 
has suoh aright uot only in warrant-.-ases, but also 
in the oase of summary trials, and trials of summons, 
oases, and when an aoensed person makes suoh a 
demand, his demand must ba oomplied with as it 
is not competent to the second Magistrate to treat 
the evidenoe reoorded by the first Magistrate as 
evidence in the ease The time when an acoused 
pa. son must oxercise the right is. when the sooond 
Magistrate oom n noes his proceedings 
When a witness is re-summoned under the 
pro.iao to seotion «i of the Criminal Procedure 
Code, and he retracts his formor statement, it is 
not admissible to treat the formor statement as 

D,x 

———— S .1 353, Ch. XII~3em'oiu trial— 
Purda.nashin accused-Personal attendance UU 
conviction, whether can be excused. 
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A Sessions Judge has powers under the provisions 
of section Criminal Piocedure 1 ode, to dispense 
with the personal attendance of a purda-nashin 
accused and permit her to appear by Pleader during 
the Sessions trial, inasmuch as in the interests of 
justice, purda-nankin ladies should not he com- 
polled to appear in public at least until they are 
convicted. IYI Kandamani Dr.vi r. Emperor, il9<2) 
M. W, N. 165; 42 M. L. J. 337; 15 L. W. 550; 30 M. 
L. T. 346; 23 Cr. L. J. 260; 45 M.: 59 330 


- S. 423 (d)- Expunging remarks against 
witnesses by subordinate Courts—High Court , power 
of—"Amendment", meaning of. 

A High Court has no authority to expuuge remarks 
from judgments of subordinate Criminal Courts 
which reflect on certain witnesses in cases in which 
tho effective orders of the lower Courts are not 
before the High Court in appeal or in revision. 

The word “amendment” in section 423 (d) of 
the Criminal Procedure Code means amendment of 
an effective order of the Court below. AC. Dunn 
v. Emperor, 20 A L. J. 261; 23 Ck. L. J. 349 IC05 

- SS. 435(3), 145, proceeding under — 

Finding as to breach of the peace , whether essential — 
Revision. 

Where the notice issued by a Magistrate pur- 
porting to act under section 145, Criminal Procedure 
Code, shows that he was satisfied that there was 
a serious dispute between the parties, the pro. 
ceeding is one contemplated by section 4% critni- 
nal Procedure ( ode, even though there is no finding 
in it about any likelihood of a breach of the peace. 

Under section 43 , clause (3), of the Ciiminal 
Procedure Code a High Court is precluded from 
interfering in revision in a matter under section 
145 of the Code. A Babua Singh v Anc.no Kewat, 
23 Cr. L J. W 3 527 

-- s. 438 —Revision-Acquittal—Magistrate, 

power of—High Court, power of, 

A District Magistrate has no authority to set 
aside an order of acquittal by a Subordinate Magis¬ 
trate in revision or to act otherwise than as provided 
by section 438 of the Criminal f'roceduro Code. A 
High Court can take action of its own motion and 

set aside an order of acquittal and direct a re-trial. 

O Rohti Singh r. Makhdcm Kalwar, 9 0, L. 54; 

23 Cr. L. J. 'ill 335 


S. 439 —Revision—Interference on Jade- 
Reasonable doubt - Acquittal. 

The rule of the Allahabad High Court, not to 
interfere on facts found by the lower Appellate 
Court, when sitting as a Court of Revision, on tho 
Criminal 8ide, is not an absolute one and the Court 
will interfere where it is not satisfied os to “ the 

propriety of the finding." . . 

Where a High Court is not satisfied beyond a 
reasonable doubt of the guilt of the accused, the 
accused is entitled to an acquittal A Suiau Sunder 
v Emperor, 2 A L J *76; 23 ( r L. J. 2 * 177 

_ _ gg, 439, 562— First youthful offender — 

Release on probation o\ good condud—Revision 
Accused, a young man of ('years, who was said to 
lie of good character by one of the witnes.es, was 
for the first time convicted of theft and sentenced 
ti two months' rigorous imprisonment; 


Held, on revision, that having regard to his youth and 
character he might be dealt with under the pro¬ 
visions of section *6 \ Criminal Procedure Code C 
Abdul Kader v Mon* Moiian Gopf, 25 C. W. N. 720j 
23 Cr L. J. 235 75 

-S. 439 (5)— Acquittal— Revision at the 

instance of Local Government. 

A High Court is prohibited by section 439 (51 of 
the Criminal Procedure Code from entertaining 
proceedings in a case of acquittal by way of 
revision at the instance of the Local Government 
as the latter can appeal from the acquittal under 
section 417 of the said Core. S Emperor v. Janu 
Fakir, 15 S. L. R. 171; 23 Cr L. J. 343 999 


-s. 476, order under—Complaint—High 

Court, power of, to interfere—Civil Procedure Code 
(Act V of If 08;, s 115. 

Where a.fudge, acting under section 476, Criminal 
Procedure Code, orders a trial under section 193, 
Indian Penal Code, a High Court can only inter¬ 
fere under section 115 of the Civil Procedure Code. 

A District Judge concluded an order under section 
476 charging certain persons with various offences 
thus; 

“A copy of this order will be sent to the District 
Magistrate...with a request that he will cause 
proceedings to be instituted against the other three 

persons. Jf the District Magistrate deoides to 

institute proceedings he should inform the C. I D. 
who investigated the matter”: 

Held, that tho order was not in the terms of 
section 476, Criminal Procedure Code: bnt that it 
amounted to a complaint, and that it was in the 
discretion of tho Magistrate to take such proceed¬ 
ings as he was advised. A Simeon v. Emperor, 23 
Cr. L J >91 515 

-8. 476, order under , whether open to 

revision—Order against witness, whether can be 
passed—Penal Code (Act XLV of 6C), ss. 115, 
4t6. 

An order passed under seclion 476, Criminal Fro- 
ceduro Code, by a Civil Court is not appealable and 
is not open to revision under sections 485, 438 of 
the Criminal Procedure Code. 

No revision lies against an order of a Civil Court 
directing a prosecution for an offence under section 
196, Indian Penal Code. # 

An order under section 476, Criminal Procedure 
Code, for prosecution for an offence under section 
466, Indian Penal Code, can bo passed also against 
a person who is not a party to the civil 
a witness O Ejaz Ali Khan v. Emperor, 24 0. 0. 
337; 23 Cr L. J. 228 00 


_S. 488— Maintenance-Husband agreeing 

o maintain wife , but refusing to cohabit with her - 
IPi/e, whether entitled to separate maintenance . # 

>V here a husband agrees to protect and maintain 
wife in a manner suitable to her condition in 
l it is a sufficient offer under section 4ms of the 
minal Procedure Code, and tho mere fact that 
refuses to cohabit with her is not a ground for 
inline her separate maintenance lYI Jagqava- 
Basawamma v. Jaggavarapu Seetarbddi, »6 
w. 6 “ »> M. L. T. « H. I J. M". '»«> 
W. N. 1G-| 23 Cr L. J, 336 
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- ■ $ t 522, applicability of — Aecu^td ac t -u!lcd 

of trespass —Jurisdiction to order possession to Com¬ 
plainant—Courts, duty of 

A Magistrate, after acquitting an accused person 
of trespass under section 447, Indian Penal 
Code, cannot proceed to pass an order under sec¬ 
tion 52 of the Crimiaal Procedure Code and put 
the complainant iu possession of the land in dispute, 
inasmuch as section 52 i of tbo Criminal Procedure 
Code gives jurisdiction to the Criminal Court only 
when ape**son is couvicted of an offence attended by 
criminal force 

Couits are not to deal with questions of abstract 
justice but are tied dowu by tbe wording of the 
Statute Law on the subject. O Emperor c Ah 
Bahadur, 24 0. C. *62; -H k l. J. 260 324 

-S. 545 — Compensation , icVn a^ardablc. 

Accused dishonestly induced the complainant to 
part with htr ornaments, and these he pledged with 
D. Ho was convicted under section 420 of the 
Penal Code and sentenced to imprisonment and 
fine, and the Magistrate directed that out of the 
fine, a sum should be paid to D as compensation 
under section 545 of tho riminal Procedure - ode: 

field, that the order under section could not 
ho sustained, as under it compensation is only 
awardable to a person for the injury caused by tho 
offence committed, and that as the offence committed 
in this case was cheating, no injury was caused to D. 
thereby. B Emperor v. Ramciunora Bapcji 
Deshmukij, i4 Bom L. R. 3*2; 23 Or L. J. *41 997 

Cross-objection, admiAoion of, alter 10 days 

— Notice. 

A cross-objection can bo admitted after tho 
oxpiry of 30 days from the service of notico of tho 
appeal on the respondent even though it be p it in 
in the course of tho arguments in appeal. N 
Kuksa v. Dajiba Bhau 217 

Court’s decision, 6ms is of. 

A statement in a judgment as t) an admission 
mado beforo tho Court of first instanco should not be 
doubted lightly by the Appellato <’ourt, especially in 
tho absence of an affidavit by tho Vakil who appeared 
in the Court of first instanco. C Sakat Ciiavuha 
Maiti v. Bisiiauati Deri, 34 C. L. J. 202 433 


A decision of a Court should rest, not upon 
suspjoion but upon legal grounds established by 
logaltestimony. C BEriN Krisiiva Ray e. Jogemi- 
war Ray, 3 a C. L. J 250 ; 26 C. W. N. 31 343 

COUrt-fec^JppcaJ, second—Cross objections by 
appellant in Appellate Court insufficiently stamped 
High Court , power of t to order deficiency to be made 
good bejorc proceeding with second appeal. 

Whore in a second appoal it is discovered that a 
memorandum of cross-objections by the appellant 
in tho lowor Appellato Court was insufficiently 
stamped, a High ^ourfc has an iohorent jurisdiction 
to insist upon his paying the proper Court-foes 
throughout tho litigation as a cmditioi precedent 
to proceeding with the appeal, oven though lie 
does not appoal from that part of tho decree which 
disallowod his cross objections. Pat Rasik Beiiari 
Prasvdv. Hridoy Narwav, 3 P. L.T.3l7i( M22i 
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Court Fees Act (Vll Of l870)i S. 7 

(IV) (C) — Suits Valuation Act (Vll of 887), s. 8 
— Suit Jor declaration ici'/i consequential relief — 
Valuation. 

A suit for a declaration that the plaintiff is the 
owner of certain property and that he is not 
bound by an ojectraent decree obtained against 
him by fraud, and for an injunction that the 
defendants shall not interfere with his possession, 
falls within clause (c) of sab-section (iv) of section 
7 of the Court Fees Act. 

In a suit to which section 7, clause 4 (c) of the 
Court Fees Act applies the Courts are bound to accopt 
the valuation placed by tho plaintiff upon the relief 
sought by him, even though such valuation is 
arbitrary and inadequately represents the value of 
the property. 

As a general rulo, under section 8 of the Suits 
Valuation Act, the jurisdictional value of suits 
falling uuder section 7 (iv) (c) of tho* ourt Fees 
Act is the same as the value for purposes of Court- 
fee. L Nandan Mal v. Salig Bam 34 

—— S. 7 (Iv) (f )Suil for accounts ^Pre¬ 
liminary decree—Defendant's appeal—Valuation oj 
appeal. 

In an appeal from a preliminary decreo in a suit for 
accounts au appellaot has under section 7 (iv) (f) of 
tho Court Fees Act tho option of plaoing his own 
valuation upon the memorandum of appeal and 
of paying <'uurt-fee according to that valuation. A 
Kashaiya Lal c. Ram Sarip, 20 A. L. J. 416 841 

" •■*"» S, 7, (X), (C )—Suits Valuation Act 

(Vll of 887)> 8. 8—Court.fee piyable in suit for 
specific performance of contract to grant lease — 
Principle . 

In order to detormine tho jurisdiction and tho 
Court fee payablo in a suit for specific performance 
of a contract to grant a lease the suit must be first 
valuod for paymeut of Court fees in accordance with 
tho rule embodied in section 7, sub section (x) 
cUu<e (c) of the Court Fees Act; then tho value so 
doterminod for computation of Court fees should bo 
adopted as tho vuluo for purposos of jurisdiction. 

The right construction of section 8 of the Suits 
Valuation Aot is, that tho valuation for tho purposos 
of jurisdiction should, in the cases mentioned thero, 
follow and bo the same us tbo valuation for Court- 
fees. 

i ho valuatiou for assessment of Court-fees 
controls tho valuation for purposos of jurisdiction. 
vJ Sailexdka Nath Mitra v. Ram Cbabax Pal, 
25 0 Vi. N. .61; 34 C. L. J. 94 263 

Custom - Adoption —Collateral succession. 

In the caso of an adoption mado under tho custo¬ 
mary law of tho Punjab it is to be doterminod 
whothor it wa 3 intended th it the adopted boy should 
be altogether taken out of his natural family and 
introduced into the adopiive fathers family as his 
son; in other words, whethor the adoption wa* a 
complete adoption having tho effoot of sovoring the 
ODnnootions of tho biy with his natural family. 

In tin ovso of an adoption iu a particular communi¬ 
ty, whore thero is no standard of formality and uo 
precise customary rulo as to what is to be done to pro- 
d*icQ all the o[foots of adoption, all that oaubo W id 
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that where the adoption is as complete as an adoption 
in that community ever is, and where the intention to 
make a complete chance of family is manifested, there 
the right of collateral succession may be presumed 
till the contrary is shown. L VN aryaman v. Kanshi 
Ram, 3 L. i7 309 

-— Adoption — Daughter* son—Dhanoi Jats of 

Tahsil Kharar t Ambala District —Wajib-ul-arz — 
Riwaj-i-am. 

Among Dhanoi Jats of Tah^il Kharar, Ambala 
District, the adoption of a daughter’s son is valid by 
custom. 

A xcaiib-ul-arz is a part of the Revenue Record and 
is, therefore, of greater authority than a riiraj-i-am 
which is of general application and is not drawn up 
in respect of individual villages L Gurbakiisii 
Singh r. Partapo, 2 L. 346 133 

■ Alienation—Appointed heir , rigiit of, to 
challenge Appointed heir algo remote collateral — 
Rights as against nearer collateral 
An appointed h°ir us such has no form standi to 
impeach an alienation of ancestral land v ' here, 
however, lie ; s also a collateral, he not only can 
impeach the alienation but, by reason of the appoint- 
ment in his favour, is entitled to possession even in 
preference to others who are near collaterals, L- 
Padam Nath v Kansiu Ram, d l. L. J 20 913 


-- Alienation—Necessity - Proof—Enquiry. 

Au alienee is not bound to see to the appli¬ 
cation of the money paid by him as considera¬ 
tion for the alienation. But an alienee who deals 
with n person with a limited power of alienation, 
must satisfy himself that, if money is required for 
the liquidation of an alleged debt, there is in fact 
such a debt in existence. 

The onus of proof of the validity of an alienation 
of an ancestral laud by a male proprietor always 
lies, in the first instance, on the alieneo whether he 
be a third party or a person whose debts have been 
paid off by the alienation L Saujb Din t>. Raja 

- Ancestral property—Village abandoned and 

re-founded — Succession — Self-acquired properly— 
Daughters— Collaterals -Burden of proof -Hear male 
collaterals. 

The inhabitants of a village left the village ahadi 
and the village land becamo deserted and passed 
out of cultivation. I nter on, some of the proprietors 
ur their descendants returned, re-founded the vi.lage 
and brought the land again under cultivation: 

Held that those persona who returned to the 
village're-acquired the land and it became their 
self-acquired property and could no longer be 
regarded as their ancestral property 

The expression 1 near male collaterals” means 
collaterals not more remote than the th or the tth 


(Wree. 

'there is a general custom in the Punjab that 
■laughters aro usually preferred to collaterals so 
distantly related as the Cth degree even in regard 
to ancestral property, while in the cafe of self. 
ucQuired property daughters usually exclude even 
ne.rer collaterals It is quite opposed to all the 
l.niiciplcs of customary law; that collaterals so 
di-jinutlv related as tl.o tth degree should exclude 
daughters iu the case of property which is non. 


&DC*s*ra1 v and a mere entry in the riuaj-i-um, uusup. 
ported by instances, that daughters can under no 
circumstances inherit their father’s property, is of 
very little weight, and it is quite insufficient to 
shift the onus ou to the daughters. L Mac.OBAr 
v. Nanhi. *' L. 2 L 3H6 399 

■ Finding as to custom—Question of law or 

fact. 

v here a question arises as to the existence or 
non-existence of a particular custom and the lower 
Appellate Pourt has acted upon illegal evidence or 
on evidence legally insufficient to establish an alleged 
custom, the question is one of law, and a High 
Court is entitled in second appeal to consider 
whether the finding is based on sufficient evidence. 

Rut where the Court has not rejected admissible 
evidence, has applied its mind correctly .as to what 
the essentials of a custom are, and at the end has 
found that it is not satisfied on the evidence pro- 
duced that such a custom exists, there is no point of 
law which can be taken in second appeal. A 
Siiakira Bibi u. Vandas Rai 613 


- Gonds of Dhagi in Bhandra District— 

Guardianship of minor's property - Step-brother or 
mother Rule of decision in absence of custom. 

As regards guardianship, the Raj Goud family 
of Zemindars of the Shikmi Zemindari of Bhagi 
in the Bhaudra District is not governed by the 
Hindu I aw, and. in the absence of proof of any 
custom, a question of guardianship in that family 
must be decided according to justice, equity and 
good conscience. 

here certain minors of a Gond family with 
their mother are living jointly with their step¬ 
brother, who manages the whole estate, and is 
regarded by the family and all the world as tho 
n&tu.&l and rightful guardian of the minor’s prop¬ 
erty, he must, according to equity and jui-tico, bo 
treatod to be, ns against the mother, a guardian 
both Se facto and de jure , more so if tho personal 
law of practically the whole population amidst 
which the family resides recognises a step-brother 
as the natural and rightful guardian iu presence 
of the mother, N Kolhu t’. Belsingii, 17 N. L R. 

10, 303 

■ - — on-proprietor—Right ol residence — 

Daughters — Widow — Rc-marriage — Husband's estate, 
right in • 

Under the general curtoin of the Punjab the 
daughters of a kamin or non-proprietor, have a right 
to reside it their father's houte un il they marry 
or d»e, whichever event first takes place 

Ac^ordii g to tho general custom of the Punjab as 
prevalent among agriculturists on the re-marriage 
of n widow her rights in her deceased husband’s 
estate come to an end. L Mahan da r, Gauhre 


- Personal laic— Khatria of Mauza Salina, 

Tahsil Hog a, Ferozcporc District. 

•\ ho initial presumption in the caso of Khatns is 
that they follow their personal law. 

The Khatris of Mauza Salina in the Moga Tahsil 
of the Ferozep'iro District follow Hindu Law in 
mutters of alienation and succession. L Sondar 

Singh v- Sundae Singh ** 
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- Succession—Female interrenin^ — Anr.'Jfal 

properly—Sister -Tjithans of Ludhiana District. 
Where a female intervenes in tho line of decent, 
she simply acts a* a condui; to pass on the pi »p- 
erty as ancestral property to her sons and their 
descendants. 

Among Palhans of the Ludhiana District sisters 
and their sons do not succeed in the presence of 
any collaterals who can prove their relationship to 
the deceased. L Kuwaj Muhammad i\ Ahmad Khan- 

432 

- Succession—Sayads of Kharkhauda, District 

Rohtak , whether follow custom or personal iiw — 
Brother's daughter preferred to titter's Aliena¬ 

tion, female t right aj, to contest 
In matters of succession, the Sayads of Kharklmuda 
in the Rohtak District, follow custom, although 
somewhat influenced by their own personal law, 

. and have widely recognised the rights of succes¬ 
sion of females Among them there exists a right 
of representation iu favour of females, and the 

• rights of a brother's daughter to succeed are superior 
to those of a sister’s son, and she is entitled to 
contest alienations, by a widow of the last malo 
owner. L Sasir-us-xisa v Aumdi-ux-nisa, * L. 

494 

Damages-Defamatory statement by Vakil in 
course of argument , whether actionable So statutory 
provision-judges , duty of. 

An action for damages canuot bo maintained 
against a Vakil for defamatory statements uttered by 
' him in the course of the administration of law. 

In all cases for which no specific statutory 
directions arc given, udges aro bound to act ace 'ril¬ 
ing to justice, equity and good conscience Pat 
Jagat Moiiax Natk Saui D ro v. Kalii* a da Giiosii, 
[IWil Pat. *6; H P. L. T -«7tt 861 

i ■ - ■ , suit tor —Ciuit Procedure Code (Act V of 

1908), 0. XXXVIII, r« 5— Attachment bejore judg¬ 
ment, malicious-Reasonable and probable cause — 
Malice—Inje'ence—Attachment incomplete, effect of. 
An action lies for the talcing out of u malicious 
attachment before judgment.under Ordor XXXVI‘I, 
rule 5, of tho Civil Urocoduro lode, and tho party 
aggrieved is entitled to compensation for tho injury 
. aotnally sustained even though tho attachment was 
not completed. 

The absence of reasonable and probable cause 
for taking legal action in execution or otherwise 
is itself some evidence from which malico may bo 
. inferred. 

Where an attachment before judgment is takon 
out only with the objoct of securing, for satisfac¬ 
tion of tho plaintiff’s dobt, money in the possessi m 
of the defendant, tho order must be hold to have been 
obtained not only without rensouablo and probable 
oause bat also without any justification and tho latter 
is ontitlod to substantial damages M Joseph 
Nicholas v Sivabama Ahar, 1ft L W. 44.'j 8D M L. 
T, 2tJ9| 19 2)M. W. N 24* 760 

. — suit for - Distraint, illegal-Cause of action. 

The causo of aotion for a suit for damages for 
illegal dLtraint arises on the date of the actual 

• loan or damage or at the latest whon the plaintiff 
comes to know of such *o s and not on tho doto of tho 

• reloase of the property from di traint. A Anar 

v. PoiUP Stsoii 852 


Dacree, construction of— Court,, duly of 
decree—Decree capable of execution — 

HiiMiicdtt in ouncil , order of, transmission of, 
(.-.-wuHm-Uigh Court, poicecof, to give directions 
—''in! Procedure ^ode (Act V of l^US^, 0. XLV, 

\\ Content order— Finality. 

It is th i duty of a Court to avoid such a con- 
struction of a decree as mu** in future result in 
multiplicity of suits between the parties in respect 
of a matter which has been finally settled. 

A talug inr executed a Will, under which be devised 
his estate to his nephew, and bv the same Will ho 
granted a uuintennnce allowance of Bs. 500 per 
mensem to his wife. By a eub^quont codicil he grant¬ 
ed another sum of Rs 510 per mensem to his wife 
The Ixdy later on brought a suit in the Court of the 
Subordinate bid*© to enforce her right to tli? an¬ 
nuities against tho legatee. She not only claimed the 
nrreirs of maintenance hut also asked for relief as 
to her right for tho same in futare and paid Court- 
fees both under clause (if and clause (ii) of 
section 7 of the Couit Fees Act. The Subor- 
dilute Judge held that she was ontitled to an allow* 
mice of Rs 0 per mensem, under the Will and that 
aho wus entitled to nothing under the codicil On 
ap«>eal, the udicial ''oimnissioner’s ^ourt deoreed 
her claim “for a declaration that she is entitled to 
maintenance at the rate of Be. 1,0'Jfl per mensem out 
•of which half will be recoverable from the taluqdan 
and the other half from the non-hi lugdari property, 
if any.” Ou a fu»ther appeal, their Lordships of the 
Privy Council upheld this decree aud observed as 
follows: “ I'lte respondent’s Counsel expressed a fear 
that the declaration grauted was insufficient. It 
does not s> seem to their Lordships- It is a corollary 
of the declaration granted that any income which 
has since tho death been received from tho non- 
talugdiri cstato will bo liablo as well as the future 
incjute to pay tho extra 5JJ rupees, including 
arrears, from the doutb up to tho date of tho 
• declaration 

field, that the dtcrco was not merely declaratory 
of tho l«dy’s right to maintenance but that it 
empowered her to rccovor that maiutenanoe from 
the talujdari aud n on-taluqdari properties to the 
ex out to which they were respectively liablo. 

In transmitting an order of His ajesty in Council 
to the Court below for execution uuder Order XLV, 
rule 5, Civil Procoduro « o Ip, a High Court is 
perfectly competont to give directions to the lower 
Court Cor tho payment of tho money only in the 
ev*iit of a sufficient security being filed by tho 
decree-holder. 

An order passed by consent is conclusive between 
tho parties- O Bijai Raj Koer v . Thakur Jai 
iNDRA BaUADVR SlNGH, 9 O L J. 6 982 

——, *citing aside of—Misdescription of defendant 

as minor —Consent of certificated guardian to act as 

guardian ad litom, when can be presumed. 

Where a docroo was obtained against a de¬ 
fendant iu a suit iu which ho had boon mis* 
d-s*'ribcd as a minor and a guardiau ad litem was 
appointed, although ho had in fact attaiuod majority, 
u suit sub>oq lontly iustitutod by him to set aside 
tho deoroo should bo dismissed on tho ground that 
he was bound by the dooreo in tho former suit, 
inasmuch as, though aware of the suit, because orders 
for tho appointment of a gtttrdiau ad Worn are 
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made only after notice to the alleged minor and 
the proposed guardian , he still allowed the guardian 
to conduct the defence uo his behalf as gaardian 
for the suit. C Sarat Chandra Maui v. Bibhadati 
Devi, 34 C. L. J. 30i 433 

Defamation, suit for , against Pleader — Pleader 
acting in professional discharge of his duty. 

While commenting on certain documents in the 
course of his argument in a suit for reut, the 
defence Pleader used the expression that the plaint¬ 
iff, a lady, had forged the documents by means of 
fraud Juachuri Kariya Kagaj Pata Jal Kariyachc" ) 
In a suit for defamaticn against the Pleader: 

Hild, that the ^leader was not liable for damages 
for defamation iuasrauch as what he did was in the 
professional discharge of his duty and in good 
faith for the protection of the interest of his client, 
and his remarks were not irrelevant but pertinent 
to the enquiry which was being made before the 
Judge and had a direct bearing on the case. C 
Shiva Kumari Devi v. Becharim Lahiri, 25 C. W. 
N. 835 604 

Deflnitions:- 

Account, mutual, open & current 

30 

Adventure or concern in the 
nature Of trade. See Excess Profits 
Doty Act, s. 2 473 

Amendment. See Criminal procedure 
Code, s -25 1005 

Any building. Sec Bombay District 
Municipal Act, * S'* 999 

Building. See Bombay District Municipal 
act, s- 3 7) 323 

Business. Sec Excess Profits Duty Act, s 2 

47 3 

Capacity. See Majority Act, s 2 (a) 265 

Claim or question to or respect¬ 
ing prooerty of IlKe amount. 

See • ivil Procedure Code, s. 110 635 

Compensation. See Limitation Act, 
Sen I, Art I>5 490 

Competent. See. Majority Act, s. 2 (a) 

265 

Competent jurisdiction. See 

Criminal Procedure Code, s. 144 657 

Competent to try. Sec Criminal Pro- 
cedore Code, s 141 657 

Contentious suit. Sec Transfer 01 
Property Act,s 55 273 

Court. See Transfer of Property Act, s 65 
id) (b) 850 

Defendant. See Sonthal Pargaxaiis 
Settlement Regulation, s. 5 945 

Estate. Sec Bengal Tenancy Act, s. 05 (a) 

287 

Extradition offence. See extradition 
Act, s. 7 517 

Fastened. Stc Fewt. Code. 8. 415 422 

Fraudulently. See I’eval Code, 

Full proprietary rights. See Hindu 
Law-Will I So 

Goods. See Limitation Act, Sen. I, Art ^52 

Sec D, P, Excise Act, s. 3 18^ 


Malik:— 

See Hi'Di- Law—Will 198 

See Will 628, 720 

Obligation. See Specific Belief Act, s. 3 

533 

Other sufficient reasons. See Civil 

Procedure Code, 0. XLVII, r l 553 

Party. See Civil Procedure Code, b. 145 

545 

Price. 3ee Transfer of Property Act. 8. 54 

622 

Profits. See Income Tax Act, s. 9 979 

Settlement. See Bengal Land Revenue 
Sales Act, s :-7 91 I 

To enforce. See Limitation Act, Sch. I, 
Art. 183 545 

Transfer. See Madras Salt Act, s. 1* 356 
Transfer by assignment In 
wrltlngorby operation of law. 

Sec Civil Procedure Code, 0. XXI, r 16 679 
Varls. See Will 720 

Wholesale. See Madras District Munici¬ 
palities Act, s 249 429 

Will. See Guardians and Wards Act, s. 7 (8) 

216 

Wrong person as plaintiff. See 

Civil Procedure Code, 0 I, r 10 878 

Wrongfully rzcelved. See Limitation- 

Act, Sch. I, Art. 100 879 

Dekkhan Agriculturists’ Relief 
Act (XVII of 1879), ss. I, 3, II, 

applicability of-Extension of Act, meaning of— 
Agriculturists residing in other Provinces, whether 
governed by Act. 

The Dekkhan Agriculturists’ Belief Act is not appli¬ 
cable to an agriculturist who earns his livelihood 
wholly and principally by agriculture at a place in 
the nnjab, or at any place to which the Act has no 
application. 

W lint is m«ant by the extension of an Act to a 
district is, the extension of a substantial portion 
of the Act and not merely the extension of a 
particular section or one or more sections. S 
Firm of Ayaram Tolaram t>. Firm of Bai Hitbaj 
Boduaj 68Z 

Doc'rlne of constructive posses¬ 
sion— Suit, when instituted 

The doctrino of constructive possession cannot 
be applied in favour of n wrong-doer, where posses¬ 
sion must he confined to actual poss-ssion, that is to 
say, if he relios on adverse possession, he can 
succeed only as regards the portion of the • and * n 
suit of which ho proves actual possession for the 

statutory period. . ..... 

A suit must be deemed to have been instituted 

on the date when the plaint was filed in Court and 
not on the date when it was ordered to be registered. 
C Maharaja of Coocu-Behar i>. Mahendra Banjan 
Hai Ciuudhuri, 31 n. L J. 465 

Document, construction oj-Lcate, new-Regy- 
trerion Act (XVI of IM), s. *7 d,-Lease for 
indefinite period - Registration whether 
Lcase unregistered-Oral cadence, whether admissi¬ 
ble. 
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One T. held an ordinary monthly lease of some shop3 
on Ba. 3-3-0 a month. A dispute as to enhancement 
of rent was settled by tbo landlord executing a 
doonment as follows: "( hare given the shops on a 
rental of Ms. *•*■•0 a month. So long ns I occupies 
the shops, the rent shall not be raised or lowered.... 
Accordingly this kinyanama is written for record in 
case of need". The document was unregistered. 

In resisting a suit for ejectment, T wanted to put 
in the unregistered document saying that it was not 
a new lease but merely a variation in the terras of 
the old: 

Held, that the lease was a totally fresh lease 
and not beicg limited to one year, was inadmis¬ 
sible in evidenco for want of registration, aud 
being inadmissible, it was not opsn to the tenant to 
resort to oral evidence to provo the original trans. 
action. L Fibm or Kabim Bakiisii Taj cd-Div »•. 
Natoa Singh, 3 L L. :4 904 

Easement-Pttrnala, — Easement, whether 

established . 

The mere finding that a ixirnala is old is no 
finding in law that aa easement has been established 
with respect thereto. L Ahmad Bakusii v. Pali, 

3 L. L J. 68 922 

Easements Act (V of Ie82),ss. 15, 

26— Right of way through another’s land, acquisition 
ol— Access for scavenger—Enjoyment oj right for over 
statutory period—Acquisition of right , 

An easement can bo acquired to a right of way 
through a dwelling house. 

Section 16 of the Easements Act which d«als 
with the requisites necessary to acquire a right 
under the Aot is not exhaustive and does not exclude 
or interfere with othor titlos and modes of acquir¬ 
ing easements. 

Where user is proved, the presumption is that it 
is of right till the contrary is proved. Such a pre- 
sumption is not in India a presumption de juris et 
de jure . It only Btarts a party with a presumption 
in his favour whioh can bo rebutted by proof of 
facts whioh are inconsistent with or which militate 
against, tho inference. 

It is competont to a person to acquire a right of 
way for a scavenger to gain access to his house 
by passing through his neighbour's house by user 
for over tho statutory period. Such user need not 
have been exercised as of right. HI Kcvjammal v, 
Ratunam Pilui, 16 L- W. its$; (M22j M. »v. N. 43 

■ ' S t 33 —flight of privacy-Custom— 
Qu«*fton of fact—High Court , power of, to interfere - 
Larkana Town—Privacy as tt roofs of houses — 
Nuisance—Substantial damage -Injunction , grant 
of—Local custom—Civil Procedure Code (Act V of 
)9J3^, 0 ZU, r 25— Issue neir, Court, power of. 

T ho question as to the existence of a oustom of 
privaoy in any locality is a quostun of fact only, 
and wh°ro ovidonce for and against the alleged 
custom has been properly taken and considered by 
the lower Court, a High i ourt is not entitled in 
second appeal to disturb the lower Court's finding 
on the point. 

Under Order XLI, rule 25 of the Civil Procedure 
Code, a Judge is authorised to frame new issues in 
ft Quit and allow additional evident to bo aJduoed 


Easements Act-concid. 

where he finds that question essential to the right 
decision of the suit upon the merits has not been • 
properly raised and tried in the lower Court 

In the town of Larkana in Sind there is a 
custom of privacy with respect to the roofs of houses 
which contain parapet walls round them and where 
the women sleep at night in the hot weuther, and 
any threatened invasion of the right sufficient to 
causo substantial damage entitles the person 
aggrieved to an injunction. 

\\ here, therefore, a person raises the roof of his 
house and opens a window overlooking the roof of 
the house of another person, he commits a nuisance 
implying substantial damage within tho meaning of 
section o3 of the Easements Act, as his act materially 
diminishes the value of tho dominant heritage by 
diminishing its value as a house suitable for use 
by a family aud he is liable to be restrained. 

A local custom need not be shown lo be immemo¬ 
rial if it is sufficiently certain and reasonable to 
satisfy tho legal requirements of a valid custom S 
Shah Mabomed v. Ramzan 833 

Endowments— Debutter property—Accretions 
— Custom— Gir Gossains— Dismissal— Punch, poirer 
0 f— Bh&t’s book, admissibility in evidence of — 
Evidence Act (1 of IH7'J, s. Ji2. 

Properties acquired with the income of endowed 
property and treated by the shebait all along as 
properties belonging to the idol, form the property 
of the idol 

During the lifetime of his gum, a chela who is of 
age may be a meml>er of the punch . 

Among Gir Qossains marriage is not allowed and 
by oastom if any one of the Qir Qossain sect drinks 
wine or marries or becomes addicted to vice the 
Punch can dismiss him and instal another shebait 
in his place. 

Succession amongst the Gir Qossains is governed 
by Qotia relationship and in the absence of a chela 
the nearest Qotia succeeds. 

The Bhats are heralds who are interested in 
keeping family record which is eridenoe under 
section 32 of the Evidence Aot if it comes from 
proper custody. C Kartic Chandra v. Gossain 
Protap Chandra, 26 0. W. N. 9u8 8d4 

Evidence— statement by deceased person provable 
against persons claiming through him. 

Any statement made by a person in a previous 
suit against his own interest is provable after his 
death in a subsequent suit os against a party 
chiming through him A Jhabbu Lal v. Jwala 
PaASAD 986 

-■*, value of t determination of. 

Men, without deliberately intending to falsify 
facts, are extremely prono to believe what they wish, 
to confound what they believe with what they heard 
and to asoribo to memory what is merely the result 
of imagination O Anjajun.UN.HIsi v. ASHIQ ALI, 
8 0. L. J. 439; 8 U. P. L. R. (J. O.) 86 222 

Evidence Act (I of 1872), s. 13-Judj. 

m«n( between third pnriiet, when relevant. 

A obtained certain property under a gift. By 
virtue of the ownership of this property A, brought 
a suit for pre-emption against B. und obtained a 
decree. In a suit by C. against A iu whioh the 
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question was whether the gift in favour of A was 
a real gift or was a merely fictitious transaction: 

Held, that the judgment in the pre-emption suit 
was relevant under section IS of the Evidence Act 
as an instance in which A.’s right under the gift was 
asserted and enforced, o Anjiman-in-nisa V. 
Asfliq Ali, 8 0. L. J. 439; 3 U. P L. It V J. . . «5 

222 

““ SS. 35f 40 to 43—J" laments not inter 

partes, recitals in, admissibility of, 

A recital in a jucdmerit not inter rartcsol a relevant 
fact is not admissible in evidence under section 35 
of the Evidence Act. IY1 Tripurana Seethapati 
Hao Dora v. Bokkam VTkxkanna Dora, 15 L \V.16; 
?0 M. L T. ltt»; (.92;, M W. X. 147; 42 M. L J <*'4; 
45 B 332 290 

-s. 60 — / fear m>j evidence - Statcoi?nt made 

to investigating Police Officer bg third persons, 

• when admissilde—Substantive or corroborative 
evidence. 

In a proceeding under action 10 of tin Code of 
Criminal Prooedme, the statement of a witness that 
he heard from certain persons who have not hem 
examined that articles stolen in certain dacoitns 
wero made over to the accused, is inadmissible in 
evidence. 

Where iu a proceeding un^er section IK\ r riminal 
Procedure Cod*, a person has not been exa ined 
as a witness by the Court the evidence of an 
investigating Police Officer with reca d to the 
statement made to him by that person is inadmis¬ 
sible in evidence If, however, the perso 1 has neon 
examined as a witness !y On Our*, the c-id^nce 
of the investigating Police Officer is admissible* 
But the statement made to the investigating Pohce 
Otficor cannot be relie J upon as militant i-e evi¬ 
dence against the accused It should he li ed in 
order merely to contradict or corroborate, os the 
case may bs, th$ statement made by the witoess iu 
Court. C AsHUTOSH Das v. Empfror, 34 C. L. J 53; 
23 Ck. L. J. 289 . 513 

-s. 63(5) — Mortgage, proving of—Illiterate 

person, uhether proper witness. 

here the only witness in suonort of a mortgage 
is an illiterate person he cannot oe deemed to he 
one who has seen the mortgage within elnuso (5) of 
section t3 of the Evidence Act A Janki v. Ham 
Kishore 537 

- -8.9! — Loan on security o) hundi—Hundi 

inadmissible in evidence—Secondary evidence 
Where a loan is granted on the security of a 
hundi, the execution of the hnndi being, however, 
postponed till a short time after the money h 
actually paid to the defendant, there is no cause 
of action independent of the hundi, and if the 
hundi is inadmissible in evidence for want of proper 
stamp, secondary evidence of the transaction is 
shutout by section 91 of the Evidence »c # , and 
the plaintiff must fail L Chanda Singh t Amritsar 
Banking Company, l L. 3:*o . 201 

- S. 92 — Mortgage , equitable — Simple 

mortgage , executed but unregistered —Evidence, 
admissibility of 

Evidence is admissible to prove the terms of a 
mortgage by deposit of title-deeds aliunde , in spite 
of the execution of a subsequent unregistered 
simple moitgage which is not admissible in ovidence 


and such evidence is not barred 
the Evidence Act IY1 Elumalai 

KRISHNA M~D«LIAR, 4« M L J. 
l»92 M. W. N. .04: 44 M* 9 5 


by section 91 of 
Chetty v. Bala. 
297; 14 L. W 79; 

163 


S. 92 —Sale-deed — Oral evidence , admis • 
ability of, to prove variation of term* ol deed 
On! evidence to prove variations in the terms of 
a sale-deed is inadmissible, unless such evidence 
cunes within any of the proviso* to section 9 ' of 
i ho Evidence Act. d Bai Adiiau v. Lalbfia 
Hirachand, 24 Bom. L. R 239 865 


S. 92 (3), scope of—Parol evidence to 
vary written document, admissibility of. 

It is not intended by proviso <3• to section P2 of 
the Evidence Act to permit the terms of a written 
contract to be va ied by a contemporaneous oral 
agreement but hiving regard to the illustrations (b) 
and (il the proper meaning of the proviso is that a 
contemporaneous oral agreement to the effect that 
a written contract is to be of no force or effect at 
all and that it »s to impose no obligation at all until 
the happening of a certain event may he proved. 1 
A Am Jawad t\ Kdlanjan Singh, *0 A. L J 47 

131 

-SS. 95» 97 — Construction of document— 

Ambiguity—Patent or latent-Extrinsic evidence- 
Court, duty of 

Where in a grant of land there is a repugnancy bet¬ 
ween the terms of the grant and any plan or diagram 
the goi.enl rule is that tho former will prevail. 
But this is subject to the qualification that 
where the plan or boundary is a part and parcel of 
the description itself, the general rulo ceases to 
apply 

The principle that when an instrument contains 
an ambiguity, cvidenco of user under it may bo 
given in order to show the sense in which tho 
parlies used the language employed, applies to a 
modern as well a3 to an ancient instrument, and 
where the ambiguity is patent ns well ns whero it 
is latent 

Where a deed of conveyance of a house contained 
an ambiguity, in respect of tho description of the 
property conveyed of such a nature that one portion 
of the description referred to the entire house and 
another portion referred only to a portion of the 
house, and bull read together did not apply correctly 
either to the wholo house or ton portion of it: 

Held, that the case was covered by the provisions 
of section'-<7 of the Evidence Act and that extrinsio 
evidence was admissible for the purpose of solving 
the question whether by tho description of the pro¬ 
perty taken as a whole the intention was to convey 
the house in its entirety or only a portion of it. 
O Ahdul Guam r. Abhiq Husain, 8 0 L. J. 521* 
3 U. P. E R (J. C • 93 4 12 


-- S* II 2— Paternity, proof of -Presumption 

when arises 

In a suit by plaintiff to establish hi* paternity in 
A, the defendant alleged that he was the son of B. 
Tho defendant failed to establish his allegation, bat, 
on the other hand, there was nothing to prove that 
the wife of A had ever borne a ohild. Plaintiff 
urged that as the defendant had failed to fix his 
paternity in B, a conclusive presumption of his 
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paternity in A aruso uuder section 112 of the 

B fle«,°tba6 sectiou 11 might have b»cn appbcab'e 
had the plaintiff been able to prove that afcmt the 
time he might be supposed to have been born, the 
wife of A. had given birth to a child As the facts 
were the section had no application A bM 
Narsikoh Rao r. hv.n Maha • akshmi hai, a a l. 

J. a7* 

__ s . | |8 —Elimination of child t cilncss- 

node of testing its capacity-Criminal Procedure 
Code (Act V of s. «*'- - Procedure. 

When tho evidence of a child of tender years 
is adduced the Judicial Officer should for the sake 
of precaution, ascertain, as a preliminary mcasu ^> 
by means of a few simple questions, whether the 
intelligence of the child is such that whether 
sworn or not it is capable of giving testimony 
which is patent of credit, and it is dosirable that 
something should, at the commencement of the 
record of the ovidence of a wnness of this 
character, be entered to show that such a test 
has been in fact made, although it is not 
obligatory under th* law w do so. 

Whero an accused is undefended the Tnbunal 
may point out to him the elemonta of tho evidence 
adduced against him which seoms in his own 
inter- st to demand his explanation, but where an 
acousod is defended by a logal practitioner a 
Tribunal ought not to onter upon a lengthy ox. 
animation of an accused person Pat Pa CHC 
Cboddhkv o Empebok, Ck L. J. 233 /o 

— s, l 24 — Privilege — Public document, 
production of Duty of Court Court of Wards- 
' Statement of financial position of iwrd, nature of - 
Limitation Ad (II ot AC8J, s H-AcIcnowUdj- 
nent—Mature o\ proof -Mortgage—Stipulation for 
payment ol interest-FaPure to pay—Suit by snort- 
tjagee— Liviitation terminus a quo. 

Where in reepect of a document privilege is 
claimed under ecctioo 12* of the Evidence Act, it is 
for the Court to decido whether or not the doouraent 
1 b a communication made to a public officer in official 
oonfiHonco. If it decides that it was bo mado it has 
no authority to compel tho public officer to produce 
it inasmuch as tho public officer himself is tho sole 
judge as to whether , its disclosure would or would 
not be in the public interests. 

Inasmuch as a person who desiros his estate to 
be taken over by the Court of *'ards cannot be 
cpmpellod under law to make a disclosure of his 
debts, a statement by such a pexson, setting forth 
the finanolal position of his estate, sent to the 
Collector to enable him to dooido whethor or not 
the estate should bo taken over, should be regarded 
aa a communication made to him in official confl* 


DO w V w——*-- 

dence and he is not obliged to disclose it by reason 
of seotion 124 of tho Evidence Aot 

W hero a person prosecutes a suit which is, on tho 
face of it, barred by limitation and he tries to bring 
it within limitation by proving an acknowledgment 
under section 9 of tho • imitation Act, ho must give 
cogent proof of his allegations. 

Where a mortgage-deed stipulates for the payment 
of into^est annually on a’oortain date, and provide# 
thfkt, in dofault pf such payment in any year on tho 


Evidence Act— concid* 

„ JAMS A PBASAD, .0 A. L. J. M. L ' 

50 

_C 154— Hostile witness, who is—Evidence, 

admiJuity of—Statement of insolvent '£**£** 

P ™^%Tof-Pl*in<°ff ’calling defeLnt « 
Mss, ’ whether entitled to cross-examine him as of 
right Basis of Court's decision. 

An ad mis .ion of an insolvent, if made after the 

s t-ssas 

"wsaar! 

in evidence in a subsequent suit in which he 
not examined as a witness by the Court 

An erroneous omission to object to the reception 
of ovidence does not make it legally admissible 

m IfVho "plaintiff calls the defendant as a witness, 
ho is not entitled to cross-examine him as a matter 

° f A*oaitT when called as a witness by his opponont 
cannot as of right be treated as hostUe the matter 
being sole'y in the discretion of the ' ourt. 

A witness who is unfavourable is not necessarily 
hostile, for a hostile witness is one who from tho 
manner in which he gives his tmdenco shows that 
he is not desirous of tolliug tho truth to tho Court. 

A - uurt’s decision muss rest not upon suspicion 
but upon legal grounds established by legal testimony, 
c LccniBAM Mutual t> RadhaOiuban Pod da b, 84 

C U 13 

Excess Pr-flts Duty Act (X of 
1919). SS. 2, 3 —Turf Club-"Adventure or 
conlrn in the nature of trade"-" Business?' - 
Excess profits duty, liability to pay-Tat. 

\\ here a Tnrf lub admits the pubtio to its stands, 
paddocks and enclosures on race-days, on pay. 
ment of o-.tranco fees or gate money, allows persons, 
who ero not members of tho Club, to onter horses 
for the raoes whioh it conducts, on payment of 
entrance feea. allows book-makers to carry on their 
calling in its enclosures on payment of Uoeneo 
fees allows porsons, who aro not members of tho 
Club, to make bots through its totalisatora and 
takes a commission, the olub curies on an advon- 
turo or concern in the nature of trade" within the 
meaning of section r ot tho Exoes. Profits Duty 
Aot, and consequently ourries on a •buamoss 
within tho purview of seotiou 8 of that Aot, in 
respeot of tho sumB reoeived under tho foregoing 
heads, and is liable to pay oxoess profits duty The 
ultimate destination of the surplus, if any, reoeived 
in respect of these matters, is immaterial The 
test is, whether the moneys were reoeived by the 
Club from noa-mombers of the Club and in exchange 
for something which is givou by the Olub, and in 
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respect of which profits are made. C Calcutta 
Turk Club r. Secretary ok Stite for India, 25 C. 
W. N. 734; 48 C. ttU 473 

EX0CUtl3M applicaHon—Notice to judgment, 
debtor—Failure to appear —Decision, ex parte — 
Objection, that application teas time-barred, whether 
maintainable. 

VVhere notice of an application for execution is 
issued to the judgment debtor to ap >ear on a given 
date to decide whether or not the application was 
barred by time and he fails to appear and the point 
is decided agaiust him, bis failure to oppose the 
application precludes him afterwards in raising that 
objection, not on the ground of res julic/ita but upon 
the ground of a decision in the very litigation upon 
the same application. A vuhammadi Begum v 
Umda Begum 751 

-— Deposit oj decretal amount—Application 

Jor refund by sons oj decree-holder Notice to decree. 
holici —Ex parte order—rayment to tons—Decree- 
holder’s application Jor refund -Procedure 
A dccrec-holder applied for restoration of certain 
sums of money deposited in satisfaction «f the 
decree and pai l to his sons under an ex parte 
order after notice to decree-holder The Cou-t 
took security from the so in for the repayment of 
the money and ordered the decree-holder to file 
a suit within three months to have his title 
deolared : 

Held, that the Court had noauthoiity to direct, the 
docree-holder to file a s lit n«»r had it authority to 
take security for the return of the money and that 
the application of the decree-holder should have 
boon treated as an application to set aride the ex 
parte order against him A Bithal Das u. wan 
Bam, 2) A L J. -53; 4 U P L R. A • 8.4 7+4 

Execution of decree - Sale—litle of auc¬ 
tion-purchaser . 

A bona fide auction-purchaser need look ouly to 
the decree and order of sale of the Executing lourt 
and is not bouud to enquire further into title So 
long as the decree remains valid, the proceedings 
taken under that docree, so far as they affect third 
parties in the same position as bona fid. auction- 
purchasers, cannot be impugned. L Indar Sain v 
Pbabhu Lal, i L. 8H 4 

Extradition Act (XV of 1903). ss. 

9, 15, 8, Sch. I Extroihtion offence" — 

Absconding Jrom jail, whether such offence — 
Wairant for arrest of such absconder to District 
Magistrate , validity of High Court , jurisiiction 
of t to interfere in case of invalid warrant Treaty 
prohibiting extradition tn certain case \ effect of 
Absconding from jail is not an 'extradition offence" 
as described in the First Schedule to the Extra¬ 
dition Act, and, as section 7 of the hxcradition 
Act applies only to extradition offences, a warrant 
issued under that section by an authority in a 
Foreign State for the arrest of a person *o ab<coud- 
ing in Brit : sh India is wholly illegal and without 
jurisdiction, and the arrest of that person in British 
India is without any authority 

The procedure for requisitioning tho surrender 
of any person accused of having commi ted any 
offence, not necessarily an extradition crime, is 
J&j'} down in section 0 of the Act but the rcqniei- 


tion in such a case has to be made 11 to the 
Government of India or to any . ocal Government." 
Where such requisition is not made and the 
warrant is addressed to the District Magistrate, 
the latter has no jurisdiction to make an arrest 
under it. 

0 

Although section 15 of the Extradition Act 
empiwers the Government of India and the Local 
Government to stay any proceeding taken under 
Ehap or III of the Act, and to direct any warrant 
to be cancelled and the person arrested to be 
discha-ged, yet in a case whore action is taken 
under the Act under a warrant which is not valid, 
the jurisdiction of the High Court to interfere is 
not necessarily ousted 

4 here a Treaty with a Foreign State prohibits 
extradition for offences not specified therein, such 
prohibition overrides the provisions of the First 
Schedule to the Extradition Act by virtue of section 
1* of the Act: but where there i9 no such provision 
in the Treaty, scctiou H of the Act would mt in 
any way derogate from the Treaty. Pat Jaital 
Bhagat t* Emperor, 23 Cr L. J. 293 517 


Fraud — Collusion— Suit to recover money paid in 
satisfaction o) jraudulent decree, when maintainable 
A suit for refund of money paid to the defend¬ 
ant in satisfaction of a decree on the ground that 
the suit in which the decree was obtained was a 
falso suit and was supported by false evidence, is 
not maintainable in tho absence zf evidence in 
support of the collu-ion. A Siieo Prasad v Sri 
Pal, 0A.I, i 5 / 81 

- Mere non-service ol summons does not amount 

to fraud Proof of fraud 

Mere non-service of summons is no evidence 1 of 
fraud In order to charge a party with fraud in the 
^oppression of summons it is essential to prove that 
tho non-service is the result of somo active part 
taken by that party in* not having the summons 
served and thereby keeping tho opposite party from 
tho knowledgo of the suit • at Chattra Kumaiu 
Debi v . Radhamoiias Singari, 3 P. L. T. 461 137 


Girt, imperfect—Shares in limited Company—Trans¬ 
fer, leed executed—Transfer not made in Company's 
register, effect of — Transfer , intended , whether can be 
treated as trust 

A. executed a transfer deed whereby he trans- 
ferred certain shares in a Company to his wife and 
gave poase89i )n of them to her, She, however, did 
not, till after his death, complete the transfer-deed 
by getring her name entered in the registers of the 
Company as share-holder nor was it in his lifetime 
presented for registration with the •'ompany : 

Held , that the gift was not perfected as tho donor 
di I not do everything which, accoriing to tho nature 
of the property c >mprised in the gift, was necessary 


to be done to transf *r the properly 
Held, also, that as there was no equity to perfect 
au imperfect gift, the gift having been intended to 
take effect by wav of transfer, the • ourt wo ild not 
hold tho intended transfer to operate as a declara¬ 
tion of trust, o Amarkndra Krishna Dutt v Mom- 
mu j%ry Uebi, 4* c. W'd 586 

Government of India Act. 1915, 
(5 &6Geo. V,C. 61), 8, 107 W3 
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wctr of. to appoint gwixdian n| mi nor.. 

Inasmooh as the wo-d ‘Will’ in section 7 J8 of 
the Gnardiars and ards Act oco-.ro in intimate 
collocation with the words "or other instruments 
it most be interprets as mining a •mtten Will 
An appointment of a testamentary iward.an 
s ands in the way of the appointment of a statutory 
guardian by the Court bnt in th- wse of an 
appointment of a guardian by an oral testament 

» -oartcan ignore the appointment and make statu- 

tory appointment of its own if it considers best in 
the interests of the minor. M Parvatbi AmMal£ 
Elatapsromal Ko'-aa, 09*2' M. W. N. 67 216 


S. 9 (2 )—Minor heir—Guardian of prop, 
erly. appointment o) Estate o] deceased under 

Administration . , 

The appointment of the mother of a minor as ad¬ 
ministratrix to hiafathei's estate, does not dopnre 
the minor of his interest in the estate of his father, 
and an order of the 'ourt within whose jurisdic¬ 
tion such property exist* appointing a guardian 
of the property of the minor is not without jnn«. 
diction and cannot bo treated as a nullity, O ULir 
Kumar Mokkbjse v Dasarathi SlKQHA, 48 ° 2 g| 


Hindu Law-Adoption -ActoM/mat, 

effect oi-Widow-Maintenance, amount of Pn 

Under the Hindu Law if in case of an adoption 
giving and taking is not established as a fact, no 
amount of acknowledgment would make one an 

8d No tar? and fast rule can be ^ d Jwn ,th^ J 
Hindu widow is entitled to a Particular fraction 
of the income of her husbands «***“ “ “" 
maintenance The circumstances of each case most 
bo considered, such as, the yalue of th*. estatoand 
its income, the position and status of the decs**? J 
‘husband and his wiiow the oxoen.es 
the religious aud other dunes wh.oh she has te. 
discharge, aud so forh, together with the faot that 
whethefthe widow has be*n given a septate prog 
by her husband for her mainteuanoa O 


erty 


MohiSI Dial. 25 

38 


Krishna Bhamini Dasi v, Bbaja 
C. *.N. 40t 

If idown—Senior widow—Prefer tn 


tial right—Junior widow, when can adopt 
Under the Hindu aw. in the absence of any 
direction from 'he husband, the senior widow has 
the preferential right to adopt She does not 
forfeit that right by the mere fact of her having lived 
apart from her husbvid for a number of years. 
Where a j inior widow wants to make an adoption 


— UDIO ^ J ... . .j 

#t ... ifitl*rro nfflrPQ Act the p oper coarse for her is to a*lc the senior n\*ovt 

W-m'Sf I895.fl. 7°«S ».*>.* - "» ““■»*" th ‘ p,r,0r " 

V . tv.-if_ SM/lurt • P'rnmin 


lional Officer into Village Uunsif* conduct • Framing 
of charges High Court # jurisdiction of. fa interfere 
-Civil Procedure Code (Act V et 90'), • • 6 - 
Govemmenl of India Act, H»>S, ( 4 6 Geo. V, c. 61 J, 
i. 10 T-Letteri Patent, (Mad ) cl 16 


The High Court has no power to interfere with 
an order passed by a Revenue Divisional Officer 
in an enquiry unde, section of tho Madras Here¬ 
ditary Village Offices *ct either order section in, 
Civil Procedure « ode, or section 07 of the Govern- 
ment of India *et. or clause 1«>of the letter* 
Patent ineamuch as the Retenuo Divisional Officer 
'proceeding under the said section is not a • ourt. 

Per Ayling, Offg , C J - The two things reqa. ert to 
constitute appellate jurisdiction are the existence 
of the relation of superior and inferior Court and 
the power on the part of tho former to review 
decisions of the Utter- An officer acting under 
section i of Madras Act III of 86f> cannot be 
styled a Court subject to the High ''ourt s Appellate 
Jurisdiction M PalanieomabaCh.nhataGoondcb, 
Jn rs, U L. W. 6.8| ,.92 > M. W. N. 7o7 41 M i.■ J- 
677 


tho adootion an 1 to perform it herself. 

Per Rametam, J — h prohibition by the husband 
against adoption by the wife cannot be inferred 
by the mere fact that the husband and wife were 
living apart 

Until a senior widow clearly gives np her pre¬ 
ferential right of adootion the junior widow has no 
right VI Motboumi Naickbn c. Polavab Attai., 
15 L W 4 h <o M. L. T ttbi il9i2> M. W. If Mj 
4* M. LJ. n : 45 M 9/6 S 9* 

—■ A’l ?natl01 by widoic—Legal necettiiy, 
prn .f of—R eitnl indeed, evidential value ol 
A mere recital in a deed as to the necessity for 
a loan cannot bo taken as conolusivo evidenoe of 
the legal necessity for it Tho recitals coupled 
with other evidence, ciroumstaotial or otherwise, 
may amount to sufficient proof in circumstances that 
the transactions were binding upon the 
A Sarjc Prsiad v Mohammad Shakur 564 


by widow—Reversioner, separate 


suit by-fau<e of motion. See Civil Procidube 

( ode, 0 IT, n 2 455 

Legal necessity — Presumption— 


Hlffh COll^ti rule of, regulating hourt of tilting 
o Court Rule contravention of—Material irreg u- 
larity-Revition 

Where, in contravention of n rule of the High 
Court laying down that the ordinary hours of 
attendance of Judges of t ml Courts are from 
Ilk il a. M. to 4 r. M , a Court, without any 

and in th*5 abaenoo of 


Deed tnenfiortin* purpose ol sal*-Consideration, 
ptrtion of, for legal neceeiity , effect of Family 
benefitei, effect of Antecedent debt—Usufructuary 
mortgage creating personal liability, whether 
antecedent debt 

Whore a tale-deod, although jointly exeoutod by 
tho head* of all the brauohea of a family, mention* 
tho purpose for whiob tho tale was mado, there ia 
no room for raising any presumption with regard 

. % . . aL. A__ . fl.n.L 


warning to the publia and to « ^ neooM U y Tor the ‘ transaction. Tho Court 

exceptional 0 f roa ® l ^ n< f ’ h f 6 J it Mta h&s merely to examine whether that purpose is one 
■nit for hearing after the hour* whioh Hindu U w recognise, as valid. 

in the exercise °| >“ ar(J Iiab l 0 to be Where it is found that a portion of the sale oon. 

irrsgulanty, wvd its P IP ^ ft)ri|iuQ A ^deration wu taken by a father for legal neoesaity 

B*T^o.^iuiiSAi» | C 20 ^. L.J. 188 167 and that the family benefited by tho transaction 
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Hindu Law— contd. 

to that extent, the sons can recover the p^ooerty 
sold only by re-paying the 9aid portion of the sale- 
consideration 

Tn order to validate a transaction entered into by 
a father in consideration ofantecedm' deb:, there 
must be not only antecedency in tim* but also true 
dissociation in fact Onco it is pr »v-*d that the sile 
took place in consideration of such antecedent 
debt, the sons are precluded from attacking? it-, but 
they are not precluded from raisiag the prior ques¬ 
tion whether the sale really was in consideration of 
such a debt 

A clause in a deed of usufructnary mortage 
executed by a father, making rhe mortgagor p *r- 
sonally liable for the mortgage money in case the 
mortgagee be dispossessed from the mort'meed 
property, does not constitute a personal liability 
such as may be treated as antecedent debt 0 
Manzuran Bibi v Jaski Prasad, 9 0. L .T *5 

930 

-- Antecedent debt— Mortgage by 

jather of family estate to secure loan •Sons, liability 

of. 

A loan obtained by the father of a Hindu joint 
family on the security of a mortgage on the 
family estate is not an antecedent debt binding on 
the sons. N Baloo v GodaWaribai 257 

- Eengral School Partition—Partial — 

Mother's share , incidents of—Compromise decree — 

Matters outside scope of suit dealt with —Res judi¬ 
cata 

In a partition in a joint Hindu fimily, it. is quite 
competent for any members, who are so minded, *o 
continue joint 

. The sharo that a Hindu mother in Bengal takes 
on a partition among her sons is in lieu of the 
right of maintenance which i*9 carved out. of the son’s 
shares and at her death goes buck to and forms part 
of the shares out of which it came. 

* here in a suit a comprunise decree is passed 
dealing with ma r ters that do not relate to the suit, 
the decree is without jurisdiction and uoos noi 
operate as res judicata 

In a partition among certain brothers of a 
Dayabhaga Hindu f imily and their mother, some of 
the brothers separated and the rest continued j nnfc 
with their mother. Subsequently a partition suit 
was fought out among the latter. The suit was 
compromised and a consent decreo passed accord¬ 
ing to which the brothers who had previously 
separated relinquished in favour of the brothers suing 
for partition any rights they might aoquiro in the 
share of the mother at hor death Tho mother died 
and in the dispute over the share left by her tho 
question was about the effect of tho consent decree: 

Held, that tho decree, in so far as it dealt with 
the relinquishment of tho rights of tho previously 
separated brothers in tho shores of the mother, was 
without jurisdiction, inasmuch as it dealt with 
matters with which the suit in which it was passed 
was iD no way concerned, and that, therefore, it did 
not operate as res judicata. C Shashi Bhusan Shaw 
r Hari Kakain Shaw, 25 C. W. M. 990; 48 0 >M 

705 

. - COnCUbinC— Widow — Maintenance — 

' Adulterous connection, effect of—Agreement between 


concubine and willow, whether can be enjorced — 
Consideration , none, effect of 

A concubine who lives with a Hiadn up to the 
time of his death is in general entitled to main¬ 
tenance from his estate in the hands of his widow, 
but this ri/ht doe9 not ex'end to the case of an 
adulterous connection 

If a concubine’s claim for maintenance under 
Hindu l.aw fails «he cannot fall back on any 
agreement between her an 1 the wid »w with regard 
to the maintenance, inasmuch as the agreement is a 
mere promise to pav unsuoported by consideration- 
O Chandra Kdvwar v Rckmijc, m 0. L. J. 89 85 

- Debt of father, when estate under 

C^urt of Wards —Pious duty of son, whether arises— 
U P. Court oi Ward* Act (III ot *9 ) t s HI. 

It is not the pious du f v of a son to pay off such 
loans as were contracted by his father during the 
time that the estate was tinder the Court of "ards as 
during such a time the father is incompetent un^er 
sec'ion 1 of the U P. • ourt of A ’ards Act to enter 
into any contract which might involve him in pecuniary 
liability A Balded Prasad v Bikdeshri Prasad, 
20 A. L. J. 241 I ^8 


■ ■ ■— Inheritance— Sons Of same jather — 
Sonsof same mother—Father different—Sons, status 
of 

Under the Hindu T aw of Inheritance sons of the 
samo father are regarded a* brothers, a distinction 
being ma*e between sons bv different mothers. 
But son 9 of the same mother bv a different father, 
though horn of the same womb belong to a different 
family, aud as such are outside the category of tho 
oIasr of heirs under the heading of ‘brothers 

Therefore, according to the Hindu baw a brother 
by the same father though by diff*ront ^oMier is 
entitled to succeed in preference to a brother by 
the same mother hut by a different father, as such a 
brother has no claim B Ekoba Paras*! ramid. 
Kashibam Totaram. Rom R 29 341 

.. — Joint family— Alienation by father— 
Declaration in favour of son -Consideration, return 

Where a Hindu son obtains a decreo that a sale of 

family property bv his father shall not affect his 

rights as a co-parcener the vendee is not entitled to 

have a condition attach'd to the decreo that the 

plaintiff should refund the «alo-price paid by the 

vendee in respect of the portion of the property 

affected by the decree. L Badam v. Madho Ram. 

2 L 33S ^ 

_J__ Alienation by one co parcener 

validity ol—Appeal, second -New plea. 

An alienation by a eo-parcener in a joint Hindu 

family of tho family property, which is not for the 
benefit of tbe family, is liable to bo annulled m it. 
entirety at tho instance of another co-paroener 
The Hieh ourt will not ent rta.n an argument 
which is raised for the first time in second appeal. 

L Mosul LAt t> Sohav I.al, 3 I*. J. I 7 00» 

__.. Alienation Right to sue, when 

accrues-Al'er.born eon, position 
fresh start of-Sons, elUr, position of-Limitation 
Ac* (IK of 1 •'18), ee , apoheahon oj 
Under Hindu l.aw the cause of aotnn in respect 
of on alienation accrues when tbe purohaaer takes 
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possession And a new cause of action does not accrue 
upon the subseqnent birth of a son iu the family, 
and a fresh period of limitation does not start 
from tho date of his birth In hia case the time 
from which the period of limitation is to be 
reckoned is the date of the transfer, and as he was 
not born on that date and was thus under no dis¬ 
ability on that date, he could not obtain the bene¬ 
fits of section 6 of the Limitation Act And, when 
he could not obtain such benefit himself, he coaid 
give no benefit nnder section 7 to his elder brothers 
O Ranodip Singh v. Kamesiur Prasad, 9 0. L. *. 45 

938 

—— Joint family— Anlecedent debt-Mort. 

gage, whether antecedent debt . 

In order to bring a case within the exception 
that family Property in the hands of the sons is 
bound by a mortgage executed by the father duiiog 
his lifetime to pay off an antecedent debt, two 
conditions must bo fulfilled, first the mortgage mnsfc 
have been to discharge an obligation antecedently 
incurred and, secondly, the obligation antecedently 
incurred must have been inenrred wholly apart 
from the ownership of the joint estate. 

A mortgage whereby joint family property is 
charged cannot be regarded os an antecedent debt. 
L Lakuu Mil v Bisus* Das, 4 L. 74 408 

— ■ ■— Bond in lavour of managing member 

—Joint property—Burden of proof—Presumption. 
Whore a bond is oxecuted in favour of the 
managing member of a joint Hindu family, the 
presumption, in tho absence of evidence to the 
contrary, is that tho bond is joint property of the 
family. It is for those who assert the contrary to 
make good their case Mere proof that some of 
the membere of the family had some privato 
transactions, would not prove that the bond was 
the private properr.v of the member in whoso favour 
it was executed P. C. Bandhu Ram v i hintaman 
Singh, 3 P.L.T. <9o ; C. W, N. 40dj 20 A. LJ. 
495 402 

- -— Debt incurred by manager for 

benefit oj family, nature of 

In the case of a joint Hindu family, the debts 
contracted by the managing member for the joint 
family are binding on tho joint family, but in 
enforcing tho dobt the liability of tho members of 
the family is not personal, the liability being 
limited to the extont of tho joint family property 
iu which they aro intorestod. 1VI Rama Patter v. 
Viswanatha Paiteb, 41 M. L. J. 557 15 L. ». • 4 0: 
(19*2) M. W. N. 27; 30 M. L. T. 209; 45 M. 345 155 

■ ■ ■■■■ ■— Decree against one member, when 

can enforced against joint family property. 

In order to make tho other members of tho joint 
family liable under a dooroo passed against the 
managing momber it ought to be shown that the 
suit was brought against him in his representative 
capacity. L Mela mil v. Gobi 485 

-■ ■■ ■ - Manager, position of — Promissory* 

note executed by manager — Otter members, whether 
can question . 

« The position of tho head of a joint niada 
family is not the same as that of an ordinary business 
agent, and, according to the true view, a joint Hindu 
Ifttoily being a legal person aooording to Hindu 


Hindu Law-contd. 


Inw, lawfully represented by and acting through the 
managing member or head thereof is included 
ordinarily in the term "a perron " 

A joint Hindu family can execute a 
negotiable instrument through its manager, and 
its other members cannot escape liability on the 
ground that it was not made or signed by them 
although it is opon to them to raise the question 
whether the promissory-note was iu fact made for 
family purposes or as a. breach of trust by the 
person whose signature appears thereon for and 
on behalf of the joint family A KrishNAM'd 
Nath r Raja Ram Singh, 20 A L. J. 233 f 50 


—Joint family— Mortgage by karta, suit 
on—Karta, whether proper guardian of minor 
member 

In a suit on a mortgage executed by the karta 
of a joint Hindu family brought against the karta 
and the minor member of the family, the karta ia 
not tho proper person to be appointed gnardiau 
ad litem ot the minor and a decree obtained against 
the minor in such a suit is a nullity. A Murli 
Dhar r. Pitambar Lal, 0 A. L. J.329 372 


—- — Mortgage by same members—Per* 

sonal decree—Legal necessity-Interest - Limitation. 

Where a mortgagee from some members of a 
Hindu joint family seeks only a simple money- 
decree ia respect of the mortgage-debt, do question 
of legal necessity arises In tho absenoe of fraud, 
undue influence, or other cironmstances which would 
invalidate the contract, the members who executed 
the mortgage are personally liable and the other 
members are liable to the extent of the assets of 
the executants who are dead which have come into 
their hands 

'll here a mortgage-deed provides that the interest 
will be paid year by year and in case of default it will 
be added to tho principal and compoand interest 
will be charged; that the mortgagee might realise 
the interest every year by MiiC or might have it 
added to the principal, and tnat at tho time of 
redemption or foreclosure tho total interest due 
would be deemed to be a separate item which the 
mongagee would be entitled to recover from the 
person and other property of tho mortgagors, the 
raortnBgoo has an option either to sue for his 
interest year by year or to allow it to be compound¬ 
ed and to sue for it at the time of redemption or 
foreclosure and no part of the interest can become 
barred by time. O Mahbaj Prao Din v. Bhaowati 
Bahai, b O. L. J. 41S 697 


- 0 mntu of vurpos 

evulentiary value of-Loan for particular purpose - 
Bndtftce. 

A recital in a deed of the purpose tor whk 
tho money is borrowed may not by itself 1 
sufficient to prove the purpose for which tho mom 
was borrowed and ie not in itself sufficient again 
third parties, but it ia eloar evidence of the rear 
Bentation mode to ihe creditor, and if the ci 
cum^ances ere tuch as to justify a reaponrih 
behef that an enquiry would have confirmed i 
truth then, when pi oof of actual inquiry has beoon 

iriutrilffli 6 °° UP 6d With fche °«ams!anc 

will be suificient emdenoo to support the deed. 
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In considering for what purpose a particular loan 
was taken evidence which proves that just before 
the loan two of the borrowers came to an independ¬ 
ent third party and asked him to arrange a loan 
for a particular purpose, and that he did arrange 
the loan in suit for that purpose, is valuable and 
important evidence to show that the monev was 
borrowed for that purpose. O Ram Sabas v. Daw an 
Singh, 24 0 C. 3'G 36 

-Managing member— power to 

alienate family property —Leg il necessity—Consent 
of other members implied—Mortgage—No title in 
mortgaged prooerty—Title subsequently coming — 
Mortgagor , duty oj. 

The head of a joint family cannot mortgage the 
joint family property without consultation with 
and consent of the o'her members but where in a 
sui' legal necessity is proved it is unnecessary to 
prove consent because in snch a case this is implied 
Where a mortgagor mortgages a certain property 
as having a right to do so but in fact has no suoh 
right and subsequently title to a portion of the prop¬ 
erty comes to him he must make good his repre¬ 
sentation to the extent of the property which comes 
to his hands Pat Kamla Prasad v. Nathcvi 
XabayanSingh, 1922- Pat I *0; h P. L T. 40i 149 

-— Marriage— Sudras—Intermarriage bet - 

ween Bengali Kiyastha and Tanti woman , validity of 
— Sons, whether legitimate. 

A marriage which actually takes place between a 
Bengali Kayastha and a Tanti woman both regard¬ 
ed as Sudras in Bengal, is valid in law and the 
sons of the union are legitimate and entitled to 
inherit the property of their father BuwasaTh 
Das Ghose v. Shobashibala Dasi, 48 C. * * 

0. W. N. tsAQ “O 

_Mortgage by father—Suit by mortgagee 

— Sons not joined - Mortgage decree against father - 
Sait by sons to set aside decree Want ot legal 
necessity and antecedent debt-Pleas available to 
plaintiff a-D arden of proof 

In a suit by sons to sot aside a mortgage-decree 
passed against their father in respect of jolut 
family property including their share in it in a 
suit to which they were not impleaded as parties, 
it is open to them to plead that part of the debt 
secured by the'mortgage was not for legal necessity 
and tho balanco was not advanced fur the satis- 

faction of an antecedent debt . t/ 

Per Ballija*, A J. C.-The decision in Uotiramj. 
Asaram (Ram go pal), R3 Ind. Cas 70; 0 N R # 
is correct and the plaintiffs in a suit to impeach a 
mortraeo-deoree passed in a suit ajramst their 
father to which they were not impleaded as parties 
ure entitled to advance the plea that the debt 
was not for legal necessity, nor was it an antecedent 
debt of their father which bound them. 

Tho doctrine of reasonable satisfaction after due 
onqniry as to the propriety of an alienation of 
joint family property by the manager of the famdy 
mast apply just as much to an antecedent debt of the 
father as to family necessities or pressure on the 

08 Per Kolnal, A. J C -In a suit by sons for a 
declaration that tho mortal-decree passed against 
their father in suit to which they were not parties 
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is not binding as against their share in the joint 
family prooerty as the mortgage was not for 
legal necessity or for antecedent debts, they are 
entitled to challenge the decree on grounds pormnal 
to themselves and it is ooen to them to have the 
question tri* d whether the mortgage executed by 
the father was binding on him. 

In such a suit the onus is on the defendant who 
seek* to enforce the mortgage either on the ground 
of legal necessity or on the ground of its being for 
an antecedent debt. 

Per Dhobiey, A J. C.-The rights of co-parceners 
in a Hindu family consisting of a father and his 
son do not differ from those of aco-pircener of a 
like family consisting of undivided brothers The 
son occupies the same position and possesses the 
6ame right against his father in respect of the 
ances»ral property, as brothers have against each 
other, in a j »int family. 

It has been a settled law in Central Provinces 
and Berar that an alienation for value by a member 
of a joint Hindu family holds good to the extent 
of his own share in the property. 

No single co-parcener can alienate anything 
beyond his own phare in the joint property, father 
being no exception to it hen, however, a single 
co-parc ner alienates the joint family property for 
necessary family purposes the alienation is binding 
upon the other members and upon the whole prop¬ 
erty covered by the alienation 

In a suit brought on a mortgage executed by tho 
father, the son can call upon the mortgagee to show 
that the mortgage was for one of tho two purposes 
either for legal necessity or for the satisfaction of 
an antecedent debt. Tho son’s position is not 
injuri usly affected by the mortgagee’s omission to 
join him hs a party to his mortgage suit and by 
the son being thus compelled to bring a separate 
9uit for protecting his own interests. 

In a suit brought by a person to avoid a mort¬ 
gage-decree passed in a suit to which he was not 
joiued os a party ho is not confined to the pica that 
the debt was borrowed for immoral purposes but 
he can plead that there was no legal neces¬ 
sity for the loan or that no portion of it was an 
autecedeDt debt 

A loan made to tho father on the occasion of a 
grant by him of the mortgage on the family estate 
is not antecedent debt and the- mortgage so 
created is not binding on the son’s share in • the 
property # 

The sale or charge by a father of joint family 
property in order to bo binding on the son’s 
shares should be made in order to discharge an 
obligation not only antecedently incurred, but 
incurred wholly apart from the owoership of the 
joint estate or the security afforded or supposed to 
be available by such joint estate. 

The maxim that everybody is presumed to know 
law and that its ignorance is no oxcuse cannot be 
applied when it has to be decided whether a certain 
act was or was not bona fide N Dhudabai v. 

Nabain _ . . 

--MOrtffagre to pay off prior mortgage oj 

date when son not bom—Antecedent debt — Legal 

neceerity. 
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A mortgage effected by a Hindu father to pay off a 
prior mortgage of a date when a son was not born to 
him is an antecedent debt for which the father can 
validly alienate family property, and no question of 
legal necessity arises for the validity of such a debt. 

Pe Walsh. J. In an old transaction the failure on 
the part of a creditor to prove every pie raised by 
the debtor and expended for family necessity does 
not constitute a sufficient ground in law for inter¬ 
fering with the transaction even pro tanto. A Suraj 
Prasad v Makhan Lal, 20 A, L J. 236 13t 

- Partition, suit for, by purchaser ol son's 

share—Mother, whether entitled to shire— Stridhan 
received from husband or fathcrAnlaw, whether 
iJv/vld be deducted - Individual member , right of 
A Hindu mother cannot compel a partition so long 
as the sons romain united, but if a partition does 
take place between the sons, she is entitled to a share 
equal to that of a eon in the co-p*rcenary property, 
and ahe is entitled to a similar share on a partition 
between the 6ou« aud the purchaser of the interest 
of one or more of them. 

If. the mother has received stridhan from her 
husband or father-in-law. its value should be deduct¬ 
ed from her 9hare, but tbo deduction to be allowed 
does not include 6tridhan received from the family of 
the father of the lady 

A member of a joint Hindu family cannot, by alien- 
ation of his interest, prejudice the position of another 
member, because no owner of property is competent 
aa a general rule, to convey to any person a higher 
right than what he himself possesses C 
JOGOBONDHU PAL l\ HaJENDRA NlTH ChaTTERJKK, 
34 C L. J v9 121 

— — Temple property —Permanent i*a*c 

—Rent — Construction — Shebiit’s powers — Long 
lapse of lime—Presumption of validity Parties, 
duty of, to define exact terms of dispute 
A le iso of J acres of land was evidenced by a 
rent-note of 1 * 21 , which provided for the payment of 
* 8 40 a year as rent and if the rent was not paid, 
the lessee was to be at liberty to remove the struc¬ 
tures which he might have placed upon the property. 
Tho lessee eub-lec the property in 87 , lx*H and i9t0 
and the lessors never raised any objection: 

Held, that the lease was a permanent lease which 
could only be terminated by non-payment of rent 
Tho disability of a shebait of a Hindu deity to 
make a permanent grant of endowed property is 
not absolute. 

Although the managor of a temple property for 
the time being has no power to make a permanent 
alienation of tho property in the abaonoo of proved 
neoesaity for the alienation, yet, if there is a long 
lapse of time between the alienatim and tho 
challenge of its validity, that is a oiroumstanoo 
which enables the Court to assume that tho origi¬ 
nal grant was made in exercise of that extended 
power. 

w hore, therefore, a lease made by a grantee of 
property for a deity is questioned aftor 0o yeare, 
when every party to the original transaction has 
passed away and it beoomos completely impossible 
to ascertain what wore th« circumstances which 
caused the original grant to bo made, tho assumption 
Hi on tho principle of scouring os far as possible 


Hindu Law— contd. 


quiet possession to people who are in apparent 
lawful holding of an estate, that the grant was 
lawfully and not unlawfully made 

[»he attention of parties to litigation ir. India 
called to the importance of defining, at tho earliest 
moment and in the simplest terms, the exact cha¬ 
racter and extent of the dispnte which is going to be 
made the subject of litigation ] P ^ Magxikam 
Sitaram v Kastubbhai Manibhai, 26 C. W N 473; 
43 fcl. L- J. 60*: HO M, IT ZtS; 20 A L. J 371; 
35 C. L. J. 421; 24 Bom L. R.5$4; (1922, M. W N. 
319 162 

Waste by widow of corpus of moveables — 
Reversioner t right of-Relief, nature and form 
of, against widow and her transferee—Limitation 
Act ( IX oj ^ OV, Sch J, Ait 1^0. 

A Hiudu widow is accountable to her reversioners 
for waste of the corpus of the moveables and she 
can be made to re-place it if Bhe is iu a position to do 
so. 


A reversioner is entitled to sue for the move¬ 
able corpus in the hands of a Hindu widow being 
reduced to possession and handed over to a Heceivor 
appointed in the suit subject to any question of 
limitation 

Transferees from a Hindu widow without considera¬ 
tion may bo made to re-place any • part of tho 
moveable corpus of the estate of tho last male owner 
which can be trat ed to their hands. 

A reverrioner'e right to sue to restore waste 
of moveables by a Hindu widow is governed by 
Article of the First Schedule of the imitation 
Act. nrl Goccla Vknrax a v, Goqola Narasiubam, 
14 L. W 93; 11^21/ M. W. N. 690; *1 M. L J. 2 
41 M. 981 |q 

. Wi dow -Alienation -Necessity — Future 

maintenance . 


- .3 wui,uouiia to sen exactly for 

tho amount for which there is legal necessity 
A Uoort must se- in eaoh oase of no aliooation 
by a widow whether having regard to the oirourn- 
stances the alienation is a proper one. 

Tho rale that a widow is not justified in alionatiug 
her husband s osiate for future maintenance is not 
au index,hie one w hat is to be so«u is whether 
m the particular case tho widow has dealt fairly 
towards the expectant heir. ^ 

Where, in order to savo the property from being 
sold by auction at an under-value, the widow sells 

iome mh y deCreWl am0unt 

someothor dobts and liunages to save a part of 

t™„L 0n ,- ld0ni n h u her f0turo raa >Atoour?o, the 
transaction must be upheld as un act of good 

.management and prudreoo ® 

bulk . of consideration for a sale 
L N*LSMw° 0 a H*a Re 84 ' 0 ° U8ht t0 °P held - 

A-J>AMAN M AL V . HAR BuaOWAV, L, 857 352 
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_. Widow— Part it ion a mony family— N idow 

given full share of husband -Intention -tlus- 

haul's heirs entitled to such property alter widow * 

death 

V here after the death of a brother the remaining 
brothers partition the joint family property an. 
give to the widow of the deceased brother the full 
share of their deceased brother in the immoveable 
as well as in the move-ble property and in the assets 
of the joint familv business, and the share is much 
more than what is needed for her maintenance 
it may he assumed that the intention of the 
brothers was to regard the widow as the represen¬ 
tative of the late husband and in such a case tin- 
share thus allotted to the widow descends after Her 
death to her husband’s heirs. A Jiiitmu ban ' 
JVALi Pkasah 

_Will— Devise to widow— Construction - 

“Fill! proprietary rights"-Fstate taken by ~ 


"tu'J proprietary nyn<> -; - . ir ,, 

Alienation-Validity -‘‘Malik, meaning of-Word. 

in Will, construction oi. „• j., 

A Hindu.governed hy the Mithila School of f L«ndu 

Law made a "a ill bv which he directed that, after bn 

a.."™?: .ui...-w i»t. t..«i*. 

properties and shall,in every way, oxercis lull powci 
and all proprietary rights over all the moveable and 

immoveable properties: with 

Held, that the widows took an absolute estate it 

full powers of alienation. of 

It is always dangerom to construe the words oi 

one Will by the construction of more or less simi ai 

words in a different Will, which was adopted by a 

Court in another case. - .. 

The term ‘Wif. when used in a Will or other 

nos essedof full proprietary rights, including a full 

MiSl toUU0hf.ll proprietary . ights wore uut 

iuteuded to ho conferred. Indian Will 

mMt^alway.s'dopcr.d upon the *[ ” 

j^-sr.WA'' b °“- l - Mi 

11922) M - iil/omaiVS 1 estate— Daughter, right 

-- Woman s pa ,tg to 

of —Res judicata. • of a daughter’s 

** —. 

so long as a B tt0 ^ 1 * fc be personally bound as a 
in the cose aud cannot. be, pe ^ ^ ^ 
party by any compromise decree 

the appointment of a K“ ar 1 ’ Hindu daughter 

A -mpromise entc^d ^ by inheritance 

in possession of the w ^ ale . ho ider, whereby a 
to her father, tbo - W™ i9 to the 

certain portion ul tno i 
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daughters of a predeceased member of the family 
with the full knowledge that they have no right to 
it is not a family arrangement binding on her Fon 
The mere fact that a Hindu daughter joins her 
minor son who is quite an unnecessary party to 
suit, will not make the decision against her in 
that suit res judicata against her son. A Narain 
Singh v Raj Kumar Singh, 0 A. L J. *51 6 1 

- Woman’s estate — Reversioner- 

Declaratory suit of rctersionary tttle during widow's 
lifetime, maintainability of. 

A declaratory sait by a reversioner during the life¬ 
time of an heiress that he will be eutitled to get tho 
propert v on her death is not maintainable A 
Mi nnc Lal v Raja Ram, 21 A L. J 28? 899 

Income lax (VII of 1918), s. 9- 

"Profit*” meaning of - Assessing officer, power of— 
Bank' G oss earnings—Securities—Depreciation in 
value—Deduction, whether permissible 
J he term “ profits ” in section 9 of the Income Tax 
Act means chargeable income, and must be com¬ 
puted from the gros9 income after allowing for thb 
sums paid and debited as detailed in sub section x 2) 
of that section. 

The assessing officer is not entitled to allow any 
deduction for sums paid or debited other than those 
pronerly paid and debited as detailed in sub¬ 
section (2 of section 9 of the Income Tax Act. 

A deduction on aocount of depreciation on war 
bonds and securities held by a Rank, out of its gross 
earnings, is not a deduction proper and necessary 
to bo made in order to ascertain tho real assessable 
profits under the Income Tax Act. B The Tata 
Industrial Bank, Ltd, In rc, 24 Bom. L B. H8 

97“ 


on 


Instalment bond— Entire amount payable 
default Limitation, operation of. 

In a suit upon a money-bond which provides for re¬ 
payment by instalments and which contains a condition 
that on failure to pay any one instalment tho 
creditor would be entitled to recover the whole 
amount at once, the point to consider is, whether 
the creditor hud an option to waive his right to 
bring a suit at once on the happening of the 
default, and whether, as a matter of fact, he did 
exercise this right of waiver, in each case tho 
Question is one of fact. 

In the absence of anything to show such option 
and exercise of waiver limitation begins to run 
from tho time when the tiret default in the pay¬ 
ment of instalments is made. A Jiwan Mil «• 

JAGKSHAR KiSOSmtAN 

Interpretation of Statute-£«ui<aN« 

p.mciplet. . . i . 

]n interpreting law equitable'principles a« M 
consequences cannot bo overlooked In determining 
the respective rights of parties the faot that by 
a certain interpretation unjust results wonid folloj 
and that a rightful person would suffer for no faul 
of his, on account of circumstances over which W 

had uo control and for which he could not be held 
responsible, cannot be lost sight of If by’ 
interpretation this result would not follow 
interpretation should be adopted. N JoBHsiJwaB tl 

Mon ** 
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Jurisdiction -Cl Uil and Rcie.iiic Courts— 

Proceeding of Revenue Court—Frauds Civil Court t 
i chether can be moved 

Per Walsh, J. - A Civil Court cannot Sut aside ilie 
proceedings of a Revenue Court, but it might 
declare that tho conduct of tiio parties to the suit, 
in obtaining orders in their f tvour, no matter what 
they are, has boon in fact fraudulent and that the 
plaintiffs interest, if he had any, in the prope.ty 
in suit is not affected by any order so fraudulently 
obtained It can declare. f*»r instance, that the plaint¬ 
iff is entitled to possession of tho property as owner 
nnd can award damage.; for deceit or fraud. A 
Jammi* v Mahadeu Pkasah, 4 1' P. L. R. iA) *4 

559 

. Contract Jor delivery of goals— Cause of 

action. 

Where a contract for the sale of goods is made 
in Bengal and the goods are to bo sent to Bengal 
from a place in tho U. P , tho cause of action for a 
ttuil on tho contract docs not arise wholly «>r in part 


Land Acquisition Act-contd. 

Corporation which was acquiring the land at the 
cost of the Trust for nny project in connection 
with that street It was urged on behalf of tho 
f'orp«irati'*n that under section of the Calcuft* 
Yunicipal Act the I'hairuiau willi the approval of 
the Corporation could acquire tiie land, that tho 
procedure under section 4\ Specific Roll's/ Act, was 
not applicable and that tinder srreinn tj (3* of the 
Laud Acquisition AfU The declaration was con¬ 
clusive evidence that tin* land was m*« «k*d for a 
public purpose: 

Held, tliat though a notification issued under 
sectionfi of the Land Acquisition Act was conclusive 
so far ns section 4 of the Evidence Act was con¬ 
cerned. yet the High Court was entitled to inquire 
into the validity of tho steps which led up to that 
declaration and into the legality and otherwise of 
♦ he acts of tho Calcutta Corporation nnd of tho 
Improvement Trust. 


at tho place in t\ P. from where the-goods are to 
be sent but arises at the place in Bengal where tho 
contract is mude. A Pi'EA.v Chanu-Auik Ciunu 
tiJoDK Rj.V‘Ram Ki'uai: 501 

■ — , how determined. 

The jurisdiction of u Court to try a suit must bo 
judged by the averments in tho plaint, and docs not 
depend upon tho relief the ' 'ouit linds itself able to 
give after trial. IVI Elcmai.ai ( hktty v Bat.- 
KRISHNA Mudaliar, 4l M, L. J. 29.; U L. W, »"*•: 
11921) M. W. N. 7 14: 44 M 65 168 

- of Civil Court—Tenancy, nature o/. no. 

dispute as to—Tenancy tttelf, existence of, denied — 
Document produced to prove tenancy—Genuineness of 
document , /indinp as to 

Whoro in a suit for possession, the Uefondant seta- 
up a tenancy, und there is no disputo between tho 
parties with regard to the nnturo of fchty to nancy, but 
the plaintiff denies tho very existence of tho tcuancy. 
set up in defono9 and the defendant produces a 
dooumentin aupoort of his defence, tho Civil I taint 
is quite competent to givo a Gnding regarding tho; 
genuineness or otherwise of tho document. O 
Suro It a tan v. Bam Narayan Pan pf., 9 0. L.J.W 

. 119 

» ", question of, not raised in first Court — 

• High Court , whether j>oint can be raised in, 

• Whoro a point as to jurisdiction that tho suit 
is not cognizable by the Civil Court in not raised 
in tho First Court, it cannot bo allowed to bo raised 
in tho High Court, by reason of section 96 of tho 
Tenancy Act A Bhikiiari Sixoii r. Jokhak 856 
Land Acquisition Act (I of 1894).. 

• 8- 6 (3)— Calcutta Improvement Act ( V of 191 )-*- 
Calcutta Municipal Act (III oj M$V9) t t>s 20, 857, 
656-—Jffidence Act (l of *672^, s. 4- Proceedings 

. before Land Acquisition Officer—High Cou*t, power 
o/, to inquire—Specific Rilxof Act (l oj 1877J. 

. s. 45 (o). • 

An application was mado under 6eotion 45 cf 
tbs Specific Relief Aot by tho owner of coitnir 
premises situa^od in Calcutta und' about to lo 
acquired by • Government for the widening of a 
street, under the scheme of tho Calcutta Improve 
mdnt Trust on tho ground that there was no 
sanctioned project for the widening of tho street 
near f which the promises were on the port of tho 
Trust nor was any sanction obtained by tho Calcutta 


Held, also, that it was not the policy of the Calcutta 
Municipal Aot that the special powers given to the 
Corporation for acquiring land for certain purposes 
named in the Act were to be used to enable another J 
body to acquire land through tho medium of tho 
Corporation, however estimable the pur|K»sc and that 
the powers of acquisition of land under the Act 
were limited to cases in which tho Corporation 
itself iuteoded to widen a street or effect an im¬ 
provement 

The Legislature when, under the Calcutta Improve¬ 
ment Trust Act, it conferred powora of acquisition of 
hud with certain well-delinM safeguards, did not 
intend I hut tho Trust should abrogate thoso safe¬ 
guards nnd acquire land through the medium of 
the t -orporaiion of Calcutta for tho purposo of street 
widening a:id street improvements C Ma sick 
Cham* r. Corporation ok i^lcctta, 4S C. 

600 


' ' - S. 23, ClS, (3), (4) —Assessment of 

compensation—Special i *-lulnc*s of land to be 

taken into coiuidcration— Principle ot >e-t nutate ment. 

Per Uookciice, ./.—Tito assessment of tho valno 
of a land compulsorily acquired, regardless of tho 
user for which it is specially litted, cannot lead 
to an adequate award of compouuuti m for the loss’ 
sustained by tho owner. The special adaptability 
oi tho land acquired cannot accordingly be 
altogether ignured in the determination of its market, 
valuo. 

Where land is compulsorily acquired, tho fact that 
it has peculiar natural advantage, for a particular 
purpose is an elomont foi consideration in tho 
assessment of compensation, apart from any special 
value created or cuhaucod by the schoino of tho 
acquisition 

Where a sum awarded to nu owner of laod com. 
palsorily acquired uudor tho Land Acquisition Act' 
is not sufficient to re-plaeo the premises or land 
taken, by premi -s or land which would bo to him 
of tho K»mo valuo, tho compensaiion awarded is 
inadequate in view of tho priuriplo of re-insUtement 

Per Dockland J. * hero laud is used for a speoial 
purpose w conjunction with, other lands of its owner 
which are injuriously affected by its acquisition 
and where it is established that the owner will 
be compelled by law to provide himsolf with 
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Land Acquisition Act— couc'.d. 


Landlord and tenant— concia. 


other land capable of Using adapted in such a way 
as to restore to his land injuriously affected its former 
usefulness, one measure of the damage sustained by 
the acquisition injuriously affecting the other prop- 
erty is th« difference between the sum awarded 
for the land acquired and the cast to the ovner ot' 
providing himself with other land to be used in a 
manner similar tc that in which the land acquired 
was used plus the co.-t of adapting it to such use. C 
SnuMroKB Mt'Nh irAi.irv r. Skcuktakv or Sun: 
for India, lb C. W. X. 077; 49 C. W b46 

Land Improvement Loans Act fX!X 
Of 1883), S. 7(1) (C hand Revenue 

Act (III of 19CJJ, c.JlGi', TJ1, 10S {—Evidence Act 
(l nflbli), S. ll«, III. (e)— Taqavi-//i«<( .-oil 
for arrears— lncumb>ance—f resumption. 

Where laud is sold for arrears «f taqavi and tho 
sale-certificate shows that it was sold under the 
provisions of sections • CO and 1«1 "f the C. I'. 
Land Revenue Act. free of all encumbrances, the 
Court may presume that the sale-proceedings were 
lawfully taken and that the facts stated in tho sale- 
certificate are correct. 

A sale under sections 160 and 6 of the U. P. 
Land Revenue Act for arrears of taqavi can only 
take place if the taqavi had been granted for tho 
benefit of the property sold where the sale- 
certificate states that the sale has taken place under 
those sections, tho burden of proving that the taqnvi 
had not been granted for tho benefit of the prop- 
erty sold, lies on the person alleging it. 

'i he pleath 3 t tagams not revenue and that land 
cannot be sold free of all encumbrances for arrears 
of taqnvi is not maintainable in view of section 7 
tl) (c) of tho Land Improvement Loans Act. reud 
with section 16. tl> of the U. P. Land Kevenue 

Act. O B.titc IIam v. Baku Ram, s o. L. J 

620 


Landlord and tenant— Creation of inter, 
mediate tenure bctio.-en pntnidar and dur-patnidar, 
validity o/— Suit by assignee of rent, maintainability 

There is nothing in the policy of the law or 
custom of the country to prevent the creation of 
an intermediate tenure between a p-xlmaar and a 
dur.putmdar. It is immaterial what name is given 

10 An intermediate tenure-holder who is merely an 
assignee of the rent .s entitled ♦• bring * suit for 
r-covery of rent from the dur.putmdar C Maohu 
Sudan Saha Chaudhi ri t>. Uebesdsa Nath Sarkar, 

31 C ' — J Demolition of structures-Estoppel, eqmtaole 

_ Acquiescence —Decree, form of. 

Where, in a suit for demolition of structures 
erected by a tenant, acquiescence on the part of the 
landlord is pleaded, it is not enough for the tenant to 
show that the plaintiff landlord stood aside and 
illowod the structures to be erected, for one of tho 
' JntUl elements of equitable estoppel is that the 
C ' 1 IhoTets up that estoppel must have acted in 
P n d faith and must have been under the b -lief th?- 

atractirm motel 12 7«™ «“» th ° smt > 


should only declare the plaintiff as proprietor of the 
site but should not order demolition of the 
structures. A Dim.aki Koer r Salig Ham, * U. P. 

L. It. sA. 8? 603 

-- Occupancy h illing, liability of, to sale in 

execution vi decree obtained by sixteen-annas 
landlord fjr its oirn arrears - Landlord and Tenant 
Procedure Act (Pill of 18b ')• 

An occupancy holding in Sylliot, where tho Land¬ 
lord and Tenant Procedure Act, YUl of is in 
force, is liable to be sold iu execution of a decree 
obtained by the 16-aunas landlords for its own 
arrears. C Kuinxi'Bi Kt m.m: Dt tia r, Nadip. 
Khan. 25 C. W. N 551 46 

— H'sHcnlul holdinj—Portion planted with 
fruit.bearing trees, if alters character ot holding— 
Presumption of permanency—St atement in dakhilas, 
evidentntry value of. 

The whole area of a residential holding caunofc 
ordinarily hi covered with buildings: tho fact, there¬ 
fore, that the surplus land is planted with fruit-bearing 
trees does not alter the character of the holding. 

The evidence afforded by tho dakhilas »rent receipts) 
as to the nature »non-permaneocy. of a tenancy is 
not to be regarded as conclusive. C Sasuirala 
Deri r Amola Dbbi, 2>O c W X 61 

— Tahsildar , when can recognise tenancy. 

Where a Tahsildar of a landlord has no authority 
from his landlord to recognise a tenancy his act in 
granting a receipt for rent to a tenant cannot amount 
to recognition of the tenancy 
The fact of a tenant’s occupation of a land 
for years acquiesced in by the landlord does not 
lead to nn inference that tenancy was created in 
favour of the tenant Pat Balgoblnp vIaxdab v. 
Dwahsa Prasad, (IJJ2) Pat. i42 8 3 P. L. T. 

99 

Landlord and Tenant Procedure 
Act (VIII of 1869) 46 

Lease— Conditions to be fulfilled by lessee— 
Resumption of lease-hold—Under-proprietary title, 
whether can be acquired. 

Where a lease imposes upon the lessee cerlain 
conditions to bo fulfilled by him and provides 
for the lessor resuming the leaso-hold in case tho 
lessee fails to satisfy any conditions, but those 
conditions arc no longer operative, and the possible 
bar to tho lessee's under-proprietary title has been 
removed, the lights conferred by tho loiso ore 
perfected into under-propriotary rights O Kctar 
Ali v Muhammad Zamas Beg, 9 0 L J. 10 106 

Letters Patent(Cai ),cl. 1 2-Jurisdiction 

_ Agreement to mortgage land outside original juris- 

diction—Suit for .specific periormance- Leave to sue. 
A suit for specific performance of an agreement 
(o inortgago lands situate outside the ordinary 
original "jurisdiction of tho Calcutta High court, 
is u suit for land within the meaning of clausoi 158 
of tho High Court's Lettors latent, and .tho 
plaintiff is not entitled to obtain leave under that 
‘•lau.-o to proccod with tho suit in tho High Court. 
C Katasciiam.-Diiabamciiaxh «’ Gouind Lal ^q£ 

Letters Patent (Vlad.), cl. 39-Su5s. 

tanhal question of hw though value tnjhng—Leave 
to appeal . 
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Letters Patent (Mad.)-coucid. 

It is wilhio the jurisdiction of the High Court, 
under clause ft * of the Letters Patent, to gram 
leave to appeal to llis Majesty in Council in 
suits of small value where tho ri"ht in dispute, 
though not exactly measurable in money, is of great 
private importance IYI Ra.iaii ok Ram.vai» v Kamith 
RaVOTHAX, 85 L W. 140; 09:2) M. W. N. 46; .0 M. 
L. T 42; 42 M. L. J. 78 686 

Licensed Ware-house and Fire- 
brigade Act (I or 1893,, ss. 7, 15- 

Chairman, power of, delegation of—Order by Vice- 
Chairman, validity of—Bengal Municipal Act (III 
of I8-4), $ J5 —Application not disposed of within 
30 days, tjftcl <>/• 

A Chairman may delegate, under section 45 cf 
the Bengal Municipal Act, ibb4, bis duties or powers 
a* defined by that Act to the Vice-chairman but 
cannot by virtue of that seciion delegate to him 
hia powers under the Licensed Ware-honso and 
Fire-brigade Act, inasmuch a* by virtue of sec¬ 
tion 9 of the latter Act the power can be delegated 
only to a Special Committeo 
Therefore, an order passed by the Vice-Chairman 
refusing an application for license to use a bui’ding 
or place as a ware house is no refusal under 
section 15 of the Licensed Ware-house and Fire- 
brigade Act* 

An application for license under section 7 of tho 
Liceused "are house and Fire-brigade Act not 
disposed of within 41 days from the date of its 
being received by the t hairman, exempts the 
applicant from liability so long as the application 
is not finally refused. C Superintendent ami 
Remembrancer ok legal Affairs, Bengal v.J. S. 
Mull, *5 0. mt.N.IG J; c4 U, L. J. 20o; 23 Cr. L. 
2*4 423 

Lire Assurance Companies Act (VI 

cf 1912), s. 8 too 

Limitation, extension of—H:view, application 
for , effect of—Appeal. 

A petition in appeal of necessity re-opens in a 
Court of higher jurisdiction matters decided by a 
Court of lower jurisdiction. An application for 
review, on tho othor hand, does not of necessity by 
the mere fact of its being filed rcopOD questions 
settled between the parties by thoBamo Oouit The 
question w hot her an application for review will give 
a fresh startiug time for limitation or not cannot 
be decided in tho abstioct but must depend on the 
facts of every case. If tho application for review is 
not accepted and tho • ourt refuses to ro-open tho 
matter, no fresh starting point will bo obtained by 
tho applicant for tho purpose of limitation O 
Bhaowan Bakhsh Singh v. Manraji Kunwar, * 0. 
L. j. m. 24 0 U 230 205 

« , special law of. 

In tho caso of a suit allegod to bo barred under 
a special law of limitation, tho party sotting up 
the plea is not ontitlod to doduot the period of 
two months for service of notico u.idor section bO of 
the ml Procedure -.odo C Secretary ok State 
job India v. Annaua Mohan boy, 34 C. L.J 0* 

287 

Limitation Act (ix or 1908), conifrwcfwn 
' of, 


Limitation Act— eontd. 

The 1 imitation Act being an Act of a restrictive 
character mast b- strictly construed. C Nake'DBa 
L ai, r Tarcbala Dasi, 25 C, \Y. N. 800 48 C S 7 

209 

-ss. 3. 5, S:h. I, Art. 16*-Weil 

Procedure Code (Act Pol l os;, K 51 —Application 
to fet aside ex parte decree—Extension of time — 
Inherent power. 

Section A of the Limitation Act 13 not applicable 
to an application to set aside an cx parte decree. 

Section i5i of the Civil Procedure Code must not 
be u*ed to defeat the imperative provisions of section 
3 of the Limitation Act. L Kuairati v. Umar <>i s 

270 

■ 1 » S. 6— Minor, transfer by — Transferee , 
position of—Suit by transferee, whether maintainable . 
A transferee from a minor cannot, ondor any 
circumstances, claim the beaofit of seotion 6 of the 
Limitation Act, inasmuch us as soon as the transfer 
is made the special privilege which is vested in 
tho minor is extinguished, so that the transferee 
cannot maintain a suit cvcq if ho brings it on tho 
same date on which the transfer takes place, if it 
is otherwise not maintainable O Muhammad Mur 
Khan c Lachhmi Narayan, 9 0 L.J. ^8 101 

—~S. iO, applicability of, to constructive 
trustee . 

Section 10 of the 1 imitation Act refers only to 
express trustees, nud would not cover the case of a 
constructive trustee. tVl Krishnan Patter t\ 
Laksiimi, . 922. M. W. X. 117; 42 M. L. J. 1*9; 
3uM L. T 2'S 45 M. 415 858 

-s. 12(3), Sch. I, Art, 179- 

Application for leave to appeal to His Majesty 
in Council—Time tequisite in obtaining copy of 
judgment , exclusion cf. 

lu computing tho period of limitation under 
Article ‘ J* of the Limitation Act in a case of ap¬ 
plication for leave to appeal to IIis Majesty in 
Council the applicant is entitled, und?r section 12 
(ft i of tho *.irmUtioa Act. to dnluct tho time 
requisite for obtaining a copy of the judgment. Pat 
MAU4BIR I-RASU) r. Jamuna Singu, » P, L. T* 2S4j 
(iH22 Pat M 4 0. P UR Pat, l .'3 88 

-* S# I 2 <2), ( »)—Appeal Computation of 

time -Time requisite for obtaining copies of decree 
and ju'lgmcnty how excluded 
lu computing the period of limitation prescribed 
for an appeal, an appdlautis entitled to oxolude, 
under clauses 2; and < of section l of tho limita¬ 
tion Act, both tho periods requisite for obtaining 
copies -f judgments and decrees, rosp 'crivoly, bo 
long as they are not oouuted twice over IVI 
Vallaiyammai. Hint v Koolayanna, (.92a) of, W. 
N. .»5 i; 4 L VT *«W:4 M u. J. 2.3 23 

- 1 ■ — S. 15* Sch* It Art. 181 —Foreclosure 

decree nisi— Application to m ike decreo absolute — 
Limitation 

An application to make a foreclosure docreo final 
is govorned in matter of limitation by Article 18. of 
the Limitation Act 

A preliminary decree for foreclosure was passed 
by tho. Uigh Court on tlio 3rd of uly ij,« t 
but tho mortgagor proforred ah appeal to Ilia 
Maje3tyin Council which w*9 ultim Italy dismtts^d 

fw uun-prosQcutioa ga tta 9th0otob*r 19l*i 
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Limitation Act —contd. 

Held, that the limitation for applying for making 
the decree final b?gun to run from the 3rd ulv 191 h 
inasmuch as the ie-ult of the dismissal of the appeal 
for non-pr©s o cution was to place the parties iu the 
same position as if there was no appeal 
Where during the pendency of au appeal to the 
Privy * ouncil in a suit on a mortgage an order is 
made for the appointment of a Heceiver with a direc¬ 
tion upon him to pay the interest due to the mort¬ 
gagee, it operates in substance as an order staying 
further proceedings io the suit until the disposal 
of the appeal by the Privy ( ouncil and the period 
during which such order eubsists should l>e excluded 
within section of the I imitation Act io com¬ 
puting the period of limintiou for making an 
application for a foreclosure decree PatCimoitv 
NarainSj.noh c Nath Sim.h 97 

- s. 19—-l ck no wltdg merit oj liability — 

Nukhtar-i-atn, power o'. 

It cannot b* assumed that a raukhlar-Lam has 
po.xcr to acknowledge liability within the meaning 
of section 1 9 of the Limitation Act, such a 
liability can only l*j fastened upon the principal 
by a person duly authorised in this bahalf, that 
is, who ha lieeu given authority tc make such an 
acknowledgment of liability. A Narain Bao Kxlia 

r. Max xi Kllk.iO A. L J.Vo 39 • 

_S. 22, applicability of — Joinder of parties 

— Appeal.'. 

Section t'l of the Limitation Act does not pres¬ 
cribe nnv period of limitation for the joinder of a 
party to a suit under section of tho ' ivil Pro¬ 
cedure Tode of ik-* which is rule ’"of Order I of 
Civil Procedure Code, 190' or to au appeal under 
section So t of tna old Code which is role of 
Order XLI of the new Code-and there is nothin},’ to 
prevent such a joinder in either a sail or appeal 
even after it is barred by time 

Section 2' of the Limitation Act applies to 
appeals as much ns to suits iu principle, hut a suit 
in which a defendant is joined, after the period of 
limitation has expired, must nccossar ly ho dis- 
missed as against him In an appeal, however, there 
may be possibly reason- justifying its admission 
after timo under section o of tho Limitati in Act. 

N Kcksa v. D’JiuA Blue 217 

__Sch. I, Art. 46| applicability of— 

Statutes of Limitation—Rule of construction 
Article 16 of tlm First Schedule to the Limitation 
Act has no application to an order made uuder 
section tl of the Bengal Survey Act 

It is coutraiy to ;ou id canons of construction tc 
enlarge tbescop-of fe provisions of a Statute of 
Limitation, bv importing into them words which 
are not to b» found there Maiubaja o. Coocn- 
Beuau v Maui:'D itA Baxjax fn Chmuucbi, ££ 

L. _Art. 47— Criminal Pivccdure 

Code (Act Voj W), « '4», proceedings under — 
Adverse order-Suit for possession by person succeed - 
trw by survivorship * Limitation 
A member of a joint Hindu family made an 
„iS .* action of U* Criminal ' ro- 
re dure 1 ode, which was dismissed and the posses- 
of the opposite party over tho property m 
Sute iScXcd. Tho 7 applicant died, Marc 


Limitation Act-contd. 

than three years after the order uuder eectiuu 14>, 
In's younger brother brought tho present suit for 
possession of the property: 

Held, (I) that there wis nothing to show that the 
application made by the plaintiff's brother under 
section 145 of the Criminal Procedure Code, was 
made by him as head and manager of the joint 
family; 

(2)"that even if that were so the order under section 
I4*i was the ord- r of a Criiniual Court directed to the 
plaintiff’s brother personally; 

(3i that the plaintiff succeeded to his brother’s 
interest iu the property by survivorship and not as 
his heir • 

1 4) that, therefore, the plaintitf was not bound by 
the order iiud Article 4 of Schedule l to the imita¬ 
tion Act was not applicable to the suit 0 Ram 
Lal i Toakcu Dis, « O. L» J. 410 678 

Sch. I, Art. 52-"Cools," whether 


include fruit—Suit to recover price ol fruit — 
Limitation 

The terra “goods” iu Article 5* of Schedule F to 
the limitation Act is wide enough to include fruit 
even before it has been gathered 
A suit to recover the price of the fruit of a garden 
sold by the plaintiff to the defendant is, therefore, 
governed by \rricle 5* of Schedule I to the Limita¬ 
tion Act, as extended by the Punjab Loau9 Limita¬ 
tion Act. L vVasl Bam v Rahim Bakiisu 120 

- Arts. 59, 60 —Suit to recooer 


money lept with defemlant—Demand, ichat is — 
Request jot money on account, whether constitutes 
demand. 

The plaintiff from time to time entrusted money 
with the defendants who were to hold the same for 
safe custody, and by way of deposit they were at 
liberty, if they thought it safe aud on their own 
responsibility and risk to loud the money to others 
and. in case they did so, they were to pay .certain 
gam to the plaintiff as interest on the money so 
lent Tho money was payable on demand The 
plaintiff ou several oexa-ions wrote letters to the 
def-ndan's for payment and finally address'd a 
letter through his Solicitor demanding the entire 
amouut in deposit with the defendants. In a suit 
|, y the plaiutiff brought within three years from the 
date of the -olicitor’s letter for the recovery of the 
momy due from the defendants; 

licit, I that the suit was governed not by 
Article but by Article K> of Schedule I to the 
Limitation Act and was not barred by limitation: 

( . that the relation between the plaintiff and tho 
defendants was uot that of a lender aud a borrower, 
that tbe defendants did not take the money fortneir 
own benefit and did not agree to pay interest on it 

lbC T'tha?bafore tho Solicitors letter there were no 
demands properly so-called but only requests for 
money on account and limitation, therefore, did not 

run from those dates , t T - n n 

Article 0 of the first Schedule to the Limitsion 
Act is not limited in its application to claims against 
hankers only JoctSDBA Nath qJ 

PiNKin Kah Kkisusa .CnEtm, 25 0. 
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Limitation Act— coutd. 

.- Sch. I. Arts. 64, 85 — Open, current 

and mutual account Balance struck, effect of. 

A suit to recover tho balance due on cross- 
transactions in which each sido suppliod the other 
with goods in kind is poverned by Article 85 and 
not by Article 64 or Article 67 of Schedule I to tho 
Limitation Act. 

An account does not become closed whenever a 
balance is struck. L »’awala Das v. Hieim Ciiaxd 

387 

-- Art. 83 —Suit by cftmwiijioii 

agmt against his principal to recover amount of 
loss on resale of goods—Limitation 
Where a commisMon agent buys goods for a 
principal, but through the Utter’s default in paying 
for the same they are re-sold by the agent at a loss, 
a suit by the agent to recover the amount of tho 
said loss with interest andoth?r incidental expenses, 
mast bo brought within the period of limitation 
prescribed hy Article 83 of Schedulo 1 to the Limita¬ 
tion Act, . 

Limitation in such a case operates from tho date 
of the payment inado on behalf of the principal and 
not from the date of the sale. L Firm Kaiuri 
Pershao Cijiikdi Lal v. Ear Buagwan, 3 L. L. .6* 

900 

——— Art, !09 -Suit for recovery of 
profits vf immoveable property xorongfully received 
by defendant—" Wrongtully received mca«ioy of. 
Subsequent to a mortgage-deoree, in execution of 
which the plaintiff purchased the mortgaged lands, 
the mortgagor granted a usufructuary mortgage in 
favour of the defendant who entered into possession 

• and realised roots from oertain tenants of those 
lands 1, Tho plaintiff after having obtained possession 
ofataise lauds through tho Court from tho defend. 

\ ant’-.brought a suit for recovery of tho monies 
realised by the defendant from thoso tenants'. 

; Held , that Articlo l»#of the First Schedule to 
r the l imitation Act was applicable to the suit as tho 
defendants’ usufructuary mortgage was pendente life 
and as such invalid as agaiu9t the plaintiff. 

Tho woids ■’wrongfully reoeivMd” in Article 10.0 of 

• the First Sohoaule to the 1 imitation Act ineludo 
receipt of pnifits that cannot legally bo substau- 

‘ tinted, O Nageadranatii I’acl i\ Sorat Kamini 
Dasi # *6 0 W. N 3m 879 

---Art. 113 —Specific performance 

— Limitation 

A deed was executed in order to provide money 
for the dofenco of a suit brought against the 
executant for possession of his property 'J ho deed 
conveyed a share in this proporty to tho transforeo 
It was doecribod as a sale-deod and was stamped 
as such and it continued a statement that the 
executant bad made. an absoluto sale of tho share. 
The osteusiblo consideration was a sum of Rs. »4,Q 0, 
Us. 3,8 0 of which wore left with the vendee to be 
spent in thw litigation, together with tho ‘labour, 
efforts and hard work of tho vendee '* If les9 was 
spent the executant was not to be able to recover 
it while If more was spent ho was not to be liable 

• for it. In the event nf success tho vendee ulone 
was entitled to the costs nf the litigation recovered 

• through the ourt. Tho vondoo was to bo entitlod 

• to have possession of the share sold after buoocm 
u the suit. After obtaining a dcerco tho nuoage- 


Limitation Act-coutd. 

went of the decreed property and the collections 
was to vest wich tho vendee and tho vendor and 
e.ich party was to be entitled to have the partition 
mado. After the registration of the deed tho execut¬ 
ant was not to be entitled to admit the right of 
inheritauoe of any one else either directly or 
indirectly, by his act or word, with respect to the 
6hare sold. If the executant made collusions against 
tho interests of the vendee or acquired any unduo 
advantage for private benefit then the vendee was 
to be entitled to step in. Rs. 5,-DO of the considera. 
tion money wero left with tho vendee to pay off a 
certaiu charge on the property only in the event • of 
his getting a title to it by success in the suit: 

Held , i1) that the real intention of the parties to the 
deed was that the transfer of title as well as of 
possession should be conditional on the exocutant’a 
success iu the suit and should only take effect upon 
tho passing of a final decree in his favour; 

(3) that, therefore, the deed was only an agree¬ 
ment to sell; 

(3 that tho limitation for a suit to onforce tho 
agreement was contained iu Article ii3 of Schedule 
I to the Limitation Act: 

(4- that limitation began to run from the date on 
which the suit against the vendor was finally dis- 
missed on appeal. O Bisheshar Dayal c Hab 
Baj Kcar, * 0. L. J. 346 GZ2 

- Sch. I» Art. I 15 —' u Compensation^* 

meanmc of—Suit to recover money due on contract 

for materials supplied and icork done—’Nature of 

claim —Limitation. 

The term “compensation’* iu Artiole 116 of 
Sohedule I to tho I imitation Act, donotes a sum of 
money payable to a person on account of the 
loss or damage caused to him by the breaoh of 
a contract, and a suit to recover a specified • sum 
of money on a contract, is a-s^it for compensation 
•within that Article. 

D. contracted to ereot a building, and employed 
P. as sub-contractor to supply certain materials for, 
and to do certain work in connection with, the 
building, for which he was to be paid a consolidated 
. price for both materials aud the work done, P. 

. brought the present suit on the basis of this con¬ 
tract to recover the balance of the money due to 
him, without specifying tho price of the materials 
or the price of the work done, and the quostion was 
as to the period of limitation applic&blo to the suit: 

Held t that ss the plaint in the suit made no 
mention of tho price of the materials supplied, as 
. distinct from tho price of the work done, and 
contained no reference whatsoever to two claims, 
the claim was indivisible and could not be split 
up into two portions, and that, therefore, the period 
of limitation applicable was that contained in 
Article 116 of Schedale I to the Limitation Act, 
L Mahomed Ghasita v. Siraj-ud-din, 3 L 376 

490 

- Art. 120 -Suit against co. 

sharer landlord to recover rent collected-Limitation. 

The period of limitation applicable to a suit 
againBta co-share* landlord to reoovora share of 
the reut realizad by him is containod in Artiole 180 
of Sohedule I to the imitation Act C Buubanks* 
WAR BhATTACHARJEK V, . DlYA&ARKSWA* BffATTA* 

chaiuse, Si 0. L. J.5Q9 Q7Q 
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Limitation Act— concld, 


— Sch. /, Art. 120 —Suit lor declaration 
—Entry of name in village papers in '901— Know - 
ledge in 19 h—Cause of action, when arises 
The name of the defendant was tirst entered as 
owner of the property in disoute bflooging to 
the plaintiff in 190 , but the plaintiff first became 
awft'e of it in 19»8: 

Held, that the right to sue for declaration accrued 
in ‘91H and that a suit brought in 1919 was well 
within time A Uopal Das i\ Ski Thakur Gang a 
Bkhariji, 20 A. L J. 231 148 

■ ■■ " Art. 140 — Punjab Limitation 

(Ancestral Land Alienation) Act (l ot IHCuJ, Sch /, 
Art. 2— Criminal Procedure Code (Act Y vj 698;, 
ss. 87, 8S— Absconder’s ptoperty sold — Suit by 
reversioner for possession—Limitation 
Where the property of an absconder is sold 
by an order of a Magistrate under the provisions 
of sections 87 and N8 of the Criminal » rocedure 
Code, the sale is not by the owner and. therefore, 
a suit by his reversioners, after his death, to recover 
possession of the propertv is governed by Article 
140 of Schedule I to the Limitation Act, and not by 
the provisions of Punjab Act I of .903. L Hira 
Si no ii v. Lal Singh i 


-Art. 142 —Possession, suit for — 

Property not incapable of acts of possession — 
Presumption of possession following title—Athens 
possession 

Wherein a suit for recovery of possession on a 
declaration of titlo the plaintiff asserts that the 
land is capable of possession and adduces evidence 
of deQnite acts of ownership, he mint fail uoless ho 
proves possession within i2 years even assuming 
tha‘/ the title is with him and hs caunot roly upon 
the presumption that possession follows titlo. C 
Bam Satan Manual v Mlmuni Chowdiiory 914 


-Art. 152 —Decree signed on 

date subsequent to judgment—Appeal—Period of 
limitation runs from date of judgment—Civil 
Procedure Code (Act V of r 08^, 0 XX, r, 7. 

The date of a decree is the date of the pro. 
n ounceraent of judgment aud the period of limita¬ 
tion for an appeal against the decree begius to run 
from the date of the judgment, oven though the 
decree is drawn up and nigued on a subsequent date 

N Narain v. Bamdulark 7 

__Art. 167, npplicaliun vj — 


Application against second obstruction. 

An application for removal of a second obstruction 
though made more than * days after on acquiescence 
in an earlier one, is not barred by Article 67 of the 
Limitation Act as the obstruction refeired tointlio 
third column of the Article refers to tint men¬ 
tioned in the complaint and not to the ono previous 
to it. WI Metya r pa Ubettv f. Meyiappan Sebvai, 

tl«2ll M. W. N. 6-8 722 

!_ -- Art. 182- Execution—A ppl ica • 

film for execution against two judgment-debtors 
one of whom already dead, whether saves limitation. 
An application ecekin? execution against two 
lodgment-debtors one of whom is already dead 
saves limitation both acainst tho living judgment- 
debtor and the legal representatives of the deceased 
judgment-debtors though they were not, brought 


on record on that date. N Hamumali v. Bhjgwant 
Atmaram 176 

-SCh. I* Art. 182-Execution of decree 

— Decree tor injunction Limitation. 

The occupancy tenants of a village obtained a 
decree against the proprietors of the village in 
1*08 permanentlyrestraining the latter from inter¬ 
fering with the grazing rights of the former in 
certain land in the village. No steps were taken in 
execution of the decree and the proprietors con- 
tinued to cultivate the land till i9i9 when the 
decree-holders applied for execution : 

Held , that the cultivation of the land by the 
proprietors was an infringement of the decree- 
holders’ rights of grazing, and that every successive 
season in which the Und had been cultivated was 
the occasion of a fresh breich of the injunction, 
and that therelore, the application for execution 
was not barred by limitation. L Udmi r. Soiiax Lal 

165 

- - Art. 183-“ To enforce /' 

interpretation of. 

Per Ryvcs, J. -The words “to enforce" in Article 
18* of Schedule I to the Limitation Act are wider in 
meaning than the words “to execute" in Article 82 
of the Act and should be interpreted as equivalent 
to ‘to give full effect to" A Birj Lal v. Damodar 
Das, 20 A. L .T. 458; 4 U P. L R. A.) 74 545 

Lis pendens — Misdescription o/ property 
involved in litigation , effect of—Person having 
knowledge or notice of true state of things, how 
affected 

1 be principle that misdescriptiou of property in¬ 
volved in a litigation is Rutiicient to rendor the 
doctrine of lis pendens inapplicable cannot Do 
iuvokea by a person who has either knowledge or 
notice of the true state of things C Bmx Krishna 
Ray c. Joueshwar Ray, 31 0. L. J. 256; ;6 0. vV. tf. 

36 345 

% 

Lower Burma Courts Act (VI of 

I9u0)p S. 30— Appeal, special —Wh Ac case 
whether re-opened — Facts, concurrent findings of, 
interference icith. 

The special appeal allowed by section W of the 
Lower Burma Courts Act re-opeus the whole case, 
but, as a general rule, the Chief Court will not, in 
such an appeal, interfere with concurrent tindiDgs 
of fact, unless very good grounds for that inter¬ 
ference are made out. LB /. K M. C HETTY firm 
v Mutiiu Mahomed A Co , •» L. B, B,. 178 oO J 

Madras Jt:y Municipal Act (IVof 
1919;, Sch. 17, rr. 7, 17 -Case staled 

jor opinion oj High Court—High Court, whether 
tound to give opinion on points of law other than 
comprised in rejercnce Life Assurance Companies 
Act (VI ot \ * 8 R—Income Tax Act (VII of 

19 1 -J, rules under—Income, taxable. 

When a case is stated to the High ' ourt under rule 
17 of Schedule IV to the Madras City Municipal Act 
(IV of 9.9 , that » ourt is not bound to give a 
decision on questions of law involved in the suit other 
than those comprised iu the reference 
Under the rules made under the Income Tax Act 
read iu conjunction with section a of the Indian 
Life assurance ompanies Act VI of 19'2 ,thc ux* 
able interne of a Life insurance Company, which arokci 
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Madras City Municipal Act-cwdd. Madras Estates Land Act-oondd. 


dofault in gettingan actuarial valuation once in life 
years, is regarded as the aggregate of the interest, 
dividends stud rents received by it duriDg the pre- 
vious year. 

The onus lies on the Company to show that such 
income did not exceed ha ; ,OjO in the year previous 
to the yoar of taxation to entitle it to the benefit of 
the proviso to rule 7 to Schedule IV of the Madras 
City Municipal Act. IYI Si'N • n k Asm:i:.vni*i: Co. 
OK ^AXAUA V. toftl'ORATliiN U» M AURAS, 10 L. W. 

42 U. L. J. 28*; vl nit M. W. N. 16* 800 

Madras District Municipalities Act 
(Mad. V of I -20), S3. 249, 363, 
Sch.V — Sale of groin wholesale without license— 
'Wholesale,' meaning of—Notification to take license 
under new Act not yet in force issued by Council 
constituted unlcr old Act , validity of—Conviction 
for inlringem:nt t legality of. 

The sale by a person of bag3 of grain from one to 
Bix at a time without opeuiDg them, constitutes a 
‘wholesale* trade within the meaning of Schedule 
Y to the Madras District Municipalities Act \V of 
moj. 

A notification by a Municipal Council constituted 
under the old District Municipalities Act iMad. 
1Y of I8S4 i directing dealers in wholesale grain 
to take out a license under section of the now 
Act V of 1.4,0 before that Act actually comes 
into force is ultra vires and void, as tli9 notifi¬ 
cation being neither a rule, nor a bye-law, nor a 
Regulation cannot be validated under the proviso 
to sections at>6 of that Act. M SejiIA Prabhv v 
Emperor, iltf23j M.W.N. 79; 42 ti. L J. 

Cb U J. 2*5 429 

Madras Estates Land Act (Mad, 

I Of l908) f SS. 8 # 115 -Relinquishment of 
' holding by ryot tit favour o/ Zemindar subject to 
• mortgage-Suit to enforce mortgage against mort¬ 
gagor's heirs Zemindar not impleaded , effect 

of—Suit by auction-purchaser against Zemindar for 
possession, maintainability of -Relinquishment and 
acceptance by surrenderee , effect of—Madras Rent 
. Recovery Act (Mad. Vlll o/ 1885 ), s 1?. 

A ryof in a zemindari relinquished his holding to ■ 
the zem:ndar subject to a mortgago which he had 
oroatccl. The relinquishment was not made in the 
presence of witnesses as provided in section i‘2 of 
tho Rent Recovery Act. but the zemindar accepted 
the relinquishment. Thereafter the mortgageo sued 
tho mortgagor's heirs for onforcemont of his mort» 
gage without impleading the ccmtiwfar as a party 
and obtained a decree for sAo Tho holding was 
put up for sale and purchased by tho plaintiff's 
assignor. The plaintiff, on boing obstructed by the 
zemindar while attempting to tako possession, sued 
the latter for pcsEcssion: 

Held, (1) that tho mortgage suit was miscon¬ 
ceived ns the zemindar, w ho was entitled to redeem 
was not mado n porty; 

(2) that the decree for sale in tho mortgago suit 
and tho salo in execution did uo: bind tho zemin- 
dar and that tho plaintiff’s assignor not having 
obtained title to the Kudivaiam right by his pur¬ 
chase, neither ho nor his assignee could maintain 
the present suit for possession, 


Per Sadasira Aiyar, J .-A rnera relinquishment bf 
tho tenant to th» landlord cannot put an end lo 
the mortgage already created by the teuaDt so as 
to prejudice the mortgagee's rights. 

Tee term 'abandonment' denotes an unilateral act 
which docs not necessarily imply that the net has 
been, or has to be, brought to the notice of any other 
person whereas an act of 'relinquishment' or surren¬ 
der’ implies that the act is brought to tho notico 

of the landlord. • 

Per Napier, J.—Relinquishment, acceptance and 
abandonment operate to torminato the estate of a 
tenant. The Kudivaram right is in abeyance until 
it comes into existence again by the admission of 
a new ryof and it continues in abeyance as long as 
the landlord does, in accordanca with law, treat the 
land as private land. 

The words‘shall hold it as a landholder’ in sec- 
tion S of the Estates Land Act do not necessarily 
imply that the lnnd remains r<,oti land, and surren. 
tier is not an operation by whioh the entire interests 
become united ‘otherwise.’ M Vkkk.TA Kamcah 
Api-a Rao p. Lanka i asshui aravana, (l»2i* M. 

W. N. 615; 16 L. W. 21S ; 4 i M. L. J. IGi; 30 M i- T. 
186; 45 M. 39 376 

Madras Regulation (V of 1804), 
s. 25 265 

Madras Rent Recovery Act (VIII of 
1855), S. 12 376 

Madras Salt Act (IV of 1889), s. 11. 

scope of—License—Transfer, meaning of— 
Mortgage, validity of. 

Section 1 of tho Madras Salt Act, (IY. of 1RS9) 
applies to transfers by way of moitgage acd is 
not limited to absolute transfers of the entire 
interest of the licensee iVl Gi : JJl r Naqaaima v* 
Secretary ok State for India, (l«22> M. ( W. N. 
168; 42 M. L. J. «3i j 31 M L. T. bl 356 

Majority Act ilXof 1875) f ss* 2(a), 

3— 1 “Compcfenf/ 1 meaning. of—" Capacity," meaning 
of. 

The word “competent" in section .25. of the 
Madras Regulation Vot lK)t implies lognl competency 
4 Whilo tho word “capacity*’ in section to of Act 12C of 
15/ is wider in meaning and includes legal compe. 
tenoy as woll as othor ubility M ArPLASANDA 
Mctiu* v. Ponxtsaui, 16 L. VV % 2o7j \W2t) M, W.N. 
fl<- 42 M. L J. r«fc* 265 

Mai .bar Compensation lor 
Tenants Improvements Act (I of 
. I900)« SS. 5 V 6 # scope of— Kjeelment—, 
Compensation—Re-valuation—Execution of .decree, 
stay of. • . . . 

Section 6 of the Malabar Compensation for Tenants 
Improvements Act doos not raako the payment of the. 
compensation a condition precedont to ejeotment 
. Where an application for re-valuation as . provided 
by section b of the Malabar Compensation for Ten* 
ants Improvements Act is pending the sootion does not 
provido for a stay of execution of the decree for 
ejoetmont M Nakau Murtiii San karax v, 
Arf.ekara Azuakatu Sakeaban A air, \19-1) M W. 
N. 4/0i 4* M, S h 0 . 129 

Malabar Law - Trust-Grant oMm* by 
majority of Uralars without consulting remaining 
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Mesne profits- concld. 


Uralars.raMjfj/ of— Uralars not consulted personally 
interested, effect of 

Under Malabar Law, the grant of a lease or 
melchnrth by the majority of the Uralars of a 
religious trust without consulting the remaining 
Vrulars is invalid. And the fact that the latter 
are personally interested in the subject of the 
lease does not disentitle them from being consulted. 
IVI Matamvlla Manikotii Patian Change r. 
KoiTivir. Kauri-. 15 L \V. 204; 42 M. L J. 260; 
U922» M. W. N. 172 396 

Malicious prosecution —Appellate Court 

differing with Trial Con rt—Discretion, exercise of. 
Although a Court directing pro3ocution for malici¬ 
ous prosecution is endowed with considerable dis¬ 
cretion, yet it is neither safe, nor desirable, on the 
part of an Appellate Court to conclude malice 
where there is a split of opinion on the point 
between the First Court nr.d itself. Pat Racucpat 
Sahay r. Emperor, 3 P. L. T 93; il922> Fat 2rt: 
23 Cr L J. 272 336 

Merger -Mukarrari lease —Patni lease -Both to 
different members of same family —Intention 
Merger is not a thing which occurs i/x»o jure 
upon the acquisition of what, for the sake of a 
just generalisation, may be called the superior with 
the inferior right. I here may be many reasons - 
conveyancing reasons, reasons arising out of the 
object of the acquisition of the one right being 
merely for a temporary purpose, family reasons 
and others—in the course of which the expediency 
of avoiding tho coalescence of interest and pre¬ 
serving the separation of title may be apparent. 
In short, the question to be settled in the applica¬ 
tion of the doctrine of merger is, was such a coales¬ 
cence of right meant to be accomplished as to extin¬ 
guish that separation of title which the records 
contain ? 

Where a mukarrari lease is granted in favour of 
certain members of a joint Hindu family, and later 
on a patni lease* is granted of t»i© same lands in 
favour of certain other members of tho same 
family and upon the documents and accounts it is 
plain that the two are kept alive there is no merger, 
p C Dmns » achhanrati Kumbi v. Bodhnatu 
Tivtarj, (19*2) M. W. N.68; 16 L W.W80U L. 
T. 216', 26 C. W. N. 665; 3 P. L. T. 383; 4 U. P. L H. 
(P. 0. 42 551 

Mesne prof Its— for recovery of possession 
o) lease-hold Colliery—Relinquishment—Pm'ate 
r.otice to dec tee-holder, effect of. 

The plaintiff after having obtained n decree in a suit 
for recovery of a lease-bold Colliery, claimed mesne 
profits and damages for malicious or negligent 
injury to the Colliery from the judgment-debtor 
After the passing of the decree in favour of 
tho decree-holder tho judg rent-dobtor's Solicitor 
had written to the decrco-holder’s Attorney offering 
to deliver possession of the nrioo and requesting 
the decree-holder to take steps to obtain posses- 
aion as early as possible Notice was given by this 
letter that in case of neglect the Colliery with its 
machinery and accessories would remain at the 
decree-holder’s risk and the judgment debtor 
stopped working the mine Tho decree-holder 
however, had taken no steps to obtain possession till 

the following year; 


IMd, that the decree-holder was not entitled, in 
respect of the period after notice, to damages in 
the nature of mesne profits, tlut as the judgment- 
debtor had stopped working the mine the coal 
which tho judgment-debtor might have got was 
still there and belonged to the decree-holder and 
that t ie question, therefore, whether under tho pro¬ 
visions of the Civil Procedure Code flic omission to 
give notice of relinquishment throagh tho Court under 
Order XX, rule 2 I (c) (Hi, Civil Procedure Code, 
left the judgment-debtor liable for mesne profits 
did not arise 

The definition of mesne profit* in section 2 of 
the Civil Procedure Code, includes profits whioli 
the defendant "might with ordinary diligence have 
received " Rut me9nc profits ars iu the nature of 
damages which the Court may mould according to 
the justice of the case 

For the purpose of ascertaining ino3nc profits 
mining differs from agricultural operations on the 
surface. 

A relinquishments or stoppage of work with 
notice to the decree-holder is not in itself an 
improper or negligent act for which the judgment- 
debtor is liable in damages or mesne profits C 
Saiibhc Xatii i». Satisii uiandra, 25 C. W. N. 369 


Minor admitted to his decease1 fathers save in 

partnership, liability of 

An infant inheriting his father's share in a partner- 
ship business canno’, be made personally liable for 
any obligation of the firm but his share only is 
liable, and as regards tho oersonal liability of his 
father he is liable only to the oxtent of the assets 
inherited by him. 'J H\r*moiuv Poddar r. 
SfDARSAN* PoDHAR, >5 C W. N 47 81 I 


• f decree against, validity of. 


Whero a minor is entirelv unrepresented before the 
ourt which issues a decree against him, that decree 
) a nullity so far as the minor is concerned But 
»hero a minor is a party to the case and a decree 
j issued against him, that decree, so long as it 
tands, is not invalid, it is only voidable at the 
astance of the minor, L Indap. Sain v . Prabhu 

ml, 3 L.hH + 

^ Transfer by guardian—whether can , 
a void transfer—Benefit of minor — Registration, 
absence of— Agreement, defective—Bart performance, 
effect of. 

Even where a compromise or settlement is con- 
idered to be defective or inchoate and insufficient 
o make a final and validly concluded agreement, 
bo subsequent acts of the parties may be such as 
o supply all defects In fact, when tho actings and 
sonduct of tho parties nr3 founded upou it, as in tho 
jerforraauco or part performance of an agreement, 
ho locus penitent ix which exUts in a situation 
vhero the parties stand upon nothing but an 
.ngigement which is not final or complete, is exolud-. 
■d, for equity will support a transaction clothed 
mperfectlv, in f hose legal forms to which finality 
ittaohes, after the bargain lias been actod upon., 
A hero th«» guardian of a minor effects a transfer. 
)f the minor’s property for tho benefit of the 
ninor, and .tho latter after attaining majority con-, 
inues to derive tho benefit wbioh the transaction, 
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Minor- concld. 

conferred on him, it is not open to him to take 
advantage of the absence of registration, particularly 
when th<x parties can no longer bo restored to 
their old positions without material prejudice to 
the interests of one of them. 

A minor can repudiate an act done by his guar¬ 
dian only if it is prejudicial to his interests. O 
Bagbubar v. Ram Bharobk, 8 0. F,. J. 392 4 1 2 

- Trespass by guardian—Estate, when liable. 

A minor’s estate is liable for the trespass com¬ 
mitted by his guardian if his act was not on his 
°wn behalf but was on that of the minor and tho 
estate of the latter had benefited by it. N 
Chataria v. Dawlat 468 

Mortgrag’e by delivery of possession—Delivery, 
proof of—Redemption. 

Where a mortgage is effected by delivery of 
possession, such delivery of possession, if proved, 
Constitutes a valid mortgage, but before such mort- 
gage can be redeemed, its terms must be proved. 
U B Maung Po Din v. Magno Po Nyelv, 4 U. B. R. 

(1921) 80. 360 

Integrity broken by mortgagee—Part re - 
demplion-Appeal—Appellate Court—Findings of 
fact arrived at—Court, duty of. 

Where a mortgagee acquires himself a portion 
of the equity of redemption, the integrity of the*, 
mortgage ia broken, and a mortgagor of a part owner 
of the-remaining equity of redemption is entitled 
to redeem just as much of the equity of redemption 
aa does not belong to the mortgagees themselves on 
payment - of a proportionate share of the mortgage- - 
debt. 

An Appellate Court, having found all the facts, 
should work out their legal consequences itself and 
uphold or amend the decree • of the Trial Court' 
according to the findings arrived at by it and should 
not send the case back to the Trial Court for the 
preparation of a new decree on tho basis of its 
findings of -'foot. A Sbiam Saban t\ Banabsi Das, 
20 A, L. J. 258’ * 866 

Occupancy holding , non*transferable—• 

Rent*devree—Execution purchaser of; holding in 
rent-decree, rights of - Encumbrance — Mortgage-- 
decree • Purchaser , execution of mortgage-dec res, 

• right of — Redemption. 

, P^^aser a non-transferablo occupancy 
bolding in execution of a rent-decree purchases tho 
holding-itself and is entitled to tako tho holding froo 
° encumbrance, if, in fact, thero is no encumbrance 
valid in law outstanding against it which it is ; 
necessary for him to annul. 

• A mortgago of a nou-transferablo ocoupanoy hold¬ 
ing is-of no effect against tho holding or tho per- 
sou who purchases the holding in a rent execution 
nna a subsequent purchaser of tho holding in execu-. 

♦L° n v ij. mort 8*g e ‘decree is not entitled to redeem 
e holding * from tho purchaser of the holding in 
he oxcoutionof the rent-decroo. Pat Moeiiduae 
T« 0 HOW PHi7Bv l (1922) Pat. 186, 8P.L. 

tntereif, no stipulation as .to— 
whether alloiqable-rDainagcs. , 

- ? Wo •?* MJ. stipulation, .express . or 
Ru . instrument • of mortgage, as to. 
the continuance of interest, after the. L date, 
the mortgagee >a not entitled to interest, utter 


fflortgage-contd. 

the due date but ho is entitled to damages to be 
calculated ordinarily at the covenant rate of interest 
and for the entire period during which the principal 
sura has remained unpaid, unless the mortgagee is 
himself the plaintiff in which case the period is the 
same as that prescribed by the Statute of Limitation 
for a suit for th’i recovery of damages on the footing 
of the mortgage in his favour. 

Per Rossignol , J —In the case of mortgages com¬ 
prising a stipulation of conditional sale, a covenant 
to pay post diem interest up to date of redemption 
must be implied, unless there are very strong reasons 
to the contrary. L Muta.v Mag v . Muhammad 
Bakhsr 771 

--- Proof of execution—Validity of bond— 

Transfer of Property Act (IV of \HQ2) t s. 5b— 
Evidence Act (l of 1872 ), s$. 68, 70 —Scribe 
signing the name of the executant , if can be an 
attesting witness. 

The proof of tho execation of a mortgage with’ 
reference to the provisions of section 68 of the Evi¬ 
dence Act and its validity with reference to the pro- 
visions of section 5tt of the Transfer of Property Act* 
are two different things. Therefore, where in a suit 
upon a mortgage.bond, the defendant admits • tho 
execution of the bond but raises tho defence that the’ 
bond shoald not be regarded as a mort gage-bond, tho 
plaintiff, although exempted from calling any attesting' 
witness under, section 68 of the Eyidence Act by 
reason of the provisions of section 70 of tho said Act, 
is still bound to show that tho documont was execut¬ 
ed in the presence of attesting witnesses aa required 
by section 69 of the Transfer of Property Act. 

A scribe who signs the name of the' oxocutant 
on a mortgage-bond on his behalf is not a compe. 
teut attesting witness. C Paban Khax v. Badal 
Sakoab, 34 C. L. J. 493 906 


— Property situated within two Registration 
Offices -Property where deed registered not belonging 
to mortgagor—Fraud—Estoppel — Mortgagc t validity 
of. ... .... 

A. mortgaged two sots of properties situated within 
the jurisdiction of two Registration Districts. The doed 
was registered in the Registration Office within whose 
jurisdiction one of tho properties was situated, but 
in a suit on the mortgage tho mortgagor pleadod 
that the property within tho jurisdiction of the 
Registration Office where tho deed was registered 
was not his property but was t caqf property 
although it stood in hi* name. It was not.provod 
that at tho time of tho registration the mortgagee 
know that tho property was i oaqf : 

1 Held, (\) that the mortgagor could not taka 
advantage of his own fraud by pleading that the 
mortgage*deed was not registered at the proper placet 
• m 2) that as the land in question was hypothecated 
and entered in the mortgago*deed, tho deed could bo. 
presented to the Registrar having jurisdiction 
over the property and could be properly registered 
And that, therefore, there: was a valid registration 
and the mortgage could be enforced, A-Saiyid 
Muhammad v . Parssuotam Saras, 4 C. P. L. B. (/j 

91 681 

v." - — Redemption — Improvements—'Liability 

mortgagor ,* • 1 . 
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A mortgage-deed provided for tho payment of 
costa with interest of re-building the mortgaged 
houee in ea9e the moitgagee chose to re-build it. 
Shortly after the execution of the mortgage, the 
mortgagors vacated the mortgaged house at the 
request of the mortgagee, as the latter wanted to 
pull it down and re-build it. The mortgagee then 
pulled down tho house and constructed a double- 
storied building in its stead. Subsequently, the 
mortgagors sold the house to the plaintiff, and in 
the sale-deed it was specifically stated that the 
vendee was to redeem the mortgage and a specific 
sum was left in deposit with him for the purpose, 
This sum was to include the principal and interest 
as well as any amount spent by the mortgagee 
and interest thereon, and the vendee undertook to 
be responsible for any sum in excess of the sum 
left in his hands. Plaintiff sued to redeem the 
mortgage on payment of principal and interest: 

Held , (l) that the covenant in the mort- 
gage-deed coupled with the subsequent oonduot of 
tho mortgagors left no doubt that the re-construo- 
tion of tho house took place with the assent of 
mortgagors; 

(2) that, therefore, the plaintiff could not redeem 
tho house without paying to the mortgagee the 
cost of re-construction of the house. L Kibpa Bam 

v . Jowanda Mal 755 

-- Sale-deed executed subsequently in favour 

of mortgagee, effect of, on mortgage. 

On 18th June 1908, 0. S. executed a mortgage- 
deed in respect of five items of property in favour 
of L. P„ and on tho 26th August 1914 ho executed a 
sale-deed in respect of this property in favour of B.P., 
the father of I. P. ( both living together as members * 
of a joint family, and left in deposit with B.P. a sum 
sufficient to discharge the mortgago-debt. Previous 
to the sale-deed, howevor, on tho 20th August 1914, 
three items of property comprised in the foregoing 
deeds were sold in execution of a simple monoy- 
decree against 0. S., the purchasers purchasing 
tho equity of redemption subject to the mortgage 
of 18th June 1908. L P. brought the present suit on 

that mortgago: , _ . ,, .. 

Held that the suit was not maintainable as.tne 

mortgage-deed of 18th Juno 1008 had been com¬ 
pletely discharged by the execution of tho sale-deed 
of 25th August 1914. A Lach-an Pba.ad v. 
Lachmesiiwar Prasad, 20 A. L. J. 161 

— — Several mortgagee of one estate—Share 
in each mortgage specxfied-Transaction, whether one 
or several — Redemption. 

A procured a loan from nine persons and executed 
. pintrlo mortgage-deed in their favour in which was 
•et out the share of oaoh in a schedule attached to 
tho deed, and specific portions of tho property mort- 
caged wore made security in favour of each of the 
fine mortgagees whose names were mentioned in 

th Held d that, f or the purposes of redemption, the 
transaction did not amount to nine Beparute mort. 
„ aireB and that there was no impediment in law to 
fhTredemption of such a mortgaee by one suit. A 

t icr«. P«ASAD V. Goxud, 20 A. L. J. 167 206 

L A " _ Property subsequently transjerred— 

"VTJi mortgage— Transferees not made party — 
%! ree ^Ezeeution-Sale-Purehase by mortgaget- 


Mortgragre-concid. 

Mortgagee , whether can recover possession from 
transferees. 

Ab between two persons entitled to possession 
the party who acquires that right first oannot be 
deprived of it by the other. 

Where the puisne transferees of a property 
mortgaged under a simple mortgage are not made 
parties to the suit on the mortgage and the mort¬ 
gagee in exeoution of his decree on the mortgage 
purchases the property himself, he purchases what¬ 
ever rights the mortgagor then possesses and tho 
mortgagor not having the right to possession, the, 
mortgagee-deoree-holder cannot recover possession 
of the property from the transferees, his proper 
remedy being only to enforce his mortgage against 
them. L B S. P. 8. Chettt fibm v. Maukg Ptan 
Gti, 11 L. B. R. 119 562 

■ - - ■ Subrogation-Several mortgages in favour 

of same mortgagee—First mortgage, person paying t 
right of. 

A person who pays off a prior mortgage in favour of 
a mortgagee who holds subsequent mortgages on the 
same property, is entitled, by the principle of subro¬ 
gation, to hold up that mortgage as a shield against the 
mortgagee’s subsequent mortgages. A Mohan Lai 
v. Prkmbaj, 4 U. P. L. R. (A.) 78 618 

Mortgragre-decree— Personal decree-Date » 

from which period of limitation runs — Civil ■ 
Procedure Code (Act V of 1908^, s, 48, 0. XX, r. 6— • 
Insolvency of judgment-debtor—Application by • 
decree-holder to have his name entered in list of ; 
scheduled creditors—Bar of time, whether available 
after adjudication—Provincial Insolvency Act (III., 
of 1007;, s. 24 (2). 

Where a mortgage-decree directs that the avail-: 
able proceeds of tho sale to be held thereunder be 
paid in satisfaction of the decretal debt, but that 
if the amount due i6 not satisfied by the sale of the 
mortgaged properties, the balance bo realised from 
the other property and person of the mortgagor, 
the period of limitation applicable runs not from 
the date of the sale of the mortgaged properties, 
but from tho date of tho decree as fixed by Order 
XX, rule 6, Civil Procedure Code. 

A dobt barred by tho Statute of Limitation is not 
provable in bankruptcy proceeding. But the bar of 
time ceases to run (or to further run) after adjudica¬ 
tion—as tho effect of tho bankruptcy is to vest the 
property of the bankrupt in the trustee for the 
benefit of the creditors, and all personal remedies, 
against tho bankrupt are also thereafter stayed. 

In bankruptcy a debt does not become barred by, 
lapse of time if it was not so barred at the com- 
mencemont of the bankruptcy. C Baeanashi 
v. Bhabadbb Cuattebjee 84 0. L. J. 167 758, 

WlOrtgragfe-deCCf —Registration defective — 

Evidence—Personal covenant. 

Mortgage-deeds whioh are invalid for want of 
registration, or by reason of defeotive registration, 
are admissible in evidence to prove a personal 
covenant to pay, and, where there is no doubt that 
the consideration-money was paid, and there is an 
unqualified agreemont to pay, the lender is entitled 
to a decree for tho amount of the money lent witn. 
the interest due thereon. L B Qoah Ca*N« Owan 
v, Maung Po Mvi, 11 L. B. B. 148 
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Mortfiragrc-sult-ifor/ya^, denial of, by 
mortgagor and stranger—Recital an to payment of 
considsration—Burden of proof—Question •/ onai 
of proof, token immaterial—Consideration recited 
not paid in full—Validity of bond, if affected — 
Parda-nashin lady t dealings with — Principles 
• applicable—Alteration of document after execution, 
effect of—Material alteration, what is —Court’* 
decision not to rest on mere suspicion—Execution 
purchaser—Property purchased subject to mortgage — 
Mortgage invalid—Benefit, by whom taken . 

If an action to enforce a mortgage-security is 
contested by the mortgagor and execution is admit- 
. ted by or proved against him, the onus lies upon 
him to prove that the recital as to the payment of 
conaideration for the deed whioh he executed is 
untrue. When, however, the claim is contested by 
a stranger who denies that the bond was executed 
and also asserts that there was no consideration for 
the mortgage, the onus is upon the mortgagoo to 
prove his case. 

The question of onus of proof arises only where 
there is no evidence one way or tho other which will 
! enable the Judge to oome to a conclusion upon the 
. question of fact to be determined; but where evi¬ 
dence has been adduced by both the parties and tho 

• relevant facts are bofore the Court, the question of 
. bnrdon of proof becomes immaterial and importance 

should not be attached to tho question on whom the 
initial onus lay, in such circumstances, the question 
. of the burden of proof is really not pertinent. 

Though there may bo ground for suspicion, though 

• the oonduct of the parties may engender doubt, the 
Court's decision miiBt rest not upon suspicion but 
upon legal grounds established by legal testimony. 

The validity of a bond is not affected by the foot 
that the consideration recited was not paid in full; 
the bond is operative to the extent of the sum 
actually advanoed. 

The Court when called upon to deal with a deed 
,executed by a parda-nashin lady must satisfy itself 
upon the evidence, first, that the deed was aotually 
. executed bj her er by some person duly authorised 
by her, with a full understanding of what she was 
. about to do i secondly, that she had full knowledge 
: of the nature and effect of the transaction into 
which she is said to have entered, and, thirdly, that 
. she' had independent and disinterested advice in 
,the matter. These principles fall broadly into 
two groups, namoly, first, coses where tho person 
who seeks to hold tho lady to tho terms of her deed 
is one who stood towards her iu a fiduoiary charaoter 
.or,in some relation of personal oonfidenoe; and, 
.secondly, cases where the person who seeks to 

• enforce the deed was an absolute stranger and dealt 
.with her at arm’s length. In the former olass of 
casesg the Court will act with groat oaution and will 
presume confidence put and influence oxorted, in 

. the Utter olass of cases, the Court will require the 
oonfldonoe and influence to bo proved intrinsically. 

Court must have regard to the intellectual 
attainments qf the lady concerned and will naturally 
Wuolined to set aside tho deed where she is 
.proved to have, been of business habits, to have 
Men literate and to have possessed a oapaoity to 
judge for herself. • . 

Either party to a document may show that there 
, was in faot no consideration though consideration 


Mortgrage-su I t-concid. 

was recited therein or that the consideration was in 
reality different from what was stated in the deed. 

The addition to a mortgage-bond after execution 
and attestation, of anything perfectly immaterial 
does not affect the liability of the parties, and 
where the alteration ia an immaterial one, it does 
not vitiate the instrument, even though made by a 
party thereto, 

What alteration is immaterial must depend upon 
the nature of the instrument as also upon the nature 
of the change. 

The insertion of a schedule to a mortgage-bond, 
setting out the details of the consideration men* 
tioned in the body of the bond doe9 not constitute a 
material alteration as it does not vary the meaning 
of the instrument or change the rights or interests, 
duties or obligations of the parties in any essential 
particular. 

If a mortgage notified at the time of an execution 
sale turns out to be invalid, the benefit is taken by 
the purchaser, and the judgment-debtor is not 
entitled to claim from him a refund of the amount 
alleged to have been due on the mortgage ; and the 
purchaser is free to contest the reality or validity 
of the mortgage when he is attaoked by the mort¬ 
gagee, C Krishna Kisob De v. Nagkndbaiala 
Chavdhueani, 26 0. W. N. 942; 34 0. L. J. 333 694 


-— Omission to make all heirs of mortgagor 

parties, effect of Suit, whether should be dismissed 
for nonjoinder of parties. 

A. mortgage-Boifc in whioh all the heirs of the 
mortgagor are not made parties should not bo dis¬ 
missed for noa-joinder of parties but should be 
decreed for a proportionate share of the mortgage., 
money as against the defendants who are on the 
reoord. C Hae Chandra Bov v. Mohamad Hasiu 
25 0 WN594 3 |^ 

-—— Preliminary decree — Appeal dismissed— 

Fmaldecree, application for-Limitation—Limitation 
Act (IX of 1908;, 8ch. I, Art , 181. 

Where in a mortgage suit there is an appeal 
from the preliminary deoree, the right to apply for 
a final deoree under Artiole 181 to Sohedule I of 
the Limitation Aot aoorues on the date of the 
deoree or order of the Appellate Court, even though 
the Appellate Court does no more than dismiss the 
‘m JowAD Hussain v . Ginda Singh 
8 P. L. T. 329, (1922) Pat. 164 790 

Mortfiraare with possession-interest *n 

part of mortgage-money to be paid by mortgagor— 
Interest on reit set off against rent of property 
mortgaged - Mortgage, divisibility of - Suit for 
• redemption—Limitation, 

A shop was mortgaged for Bb. 200 and posse, 
won of it was delivered to the mortgage 
and it was agreed that the interest on B«. 103 of 
the mortgage-money would bo set off airainat 

Bb 100 would be pa.d by the mortgagor »t l 
certain rate from hii own pocket. It was 
agreod that the money weald be re-paid within two 
yews, and if not paid the mortgagee would have the 
nght to realise the wholo am.unt from tho ahon 
The mortgagor sued for redemption on the pLSfc 
of Ba .100 only on tho ground that lie. 100 SKS 
was payable with interest had become time.buwd 
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Held, that the mortgage was one simple mortgage 
on the security of the shop, that the mortgagor 
could not treat it as being in fact two mortgages, 
and that lie was bound to pay the mortgage-money 
which included the whole of the principal and 
interest due upon it at the time of the suit A 
Sr npar Lal v. Ship Nabain 704 

Muhammadan Law—Dower — Widow 

in possession of husband's estate—Lien for unpaid 

dower—Gift — Possession, when not necessary — 

Mushaa, doctrine o/, applicability of—Deed for 

maintenance—Life-interest. 

Under the Muhammadan Law if a widow has 
obtained possession of her husband’s property 
lawfully and peaceably, without force or fraud, she 
has a lien for her unpaid dower and it is not neces¬ 
sary that her possession should be the result of 
any agreoment or consent of her husband or his 
heirs, 

Under the Muhammadan Law, in case of a 
registered deed of gift executed by a donor in 
favour of his minor children under his own guardian- 
ship, delivery of possession is not absolutely essential. 
An unequivocal declaration that the donor has ceased 
to hold the property as owner is suibcient. 

The doctrine of mushaa should be confined within 
the narrowest limits. Any defect due to mushaa is 
cured by taking possession of the property by the 
donees in definite shares. 

A deed for maintenance prima facie imports only 
a life-interest. 

Where a transaction is carried out openly and 
publicly and everything is done which ordinarily 
would be done to give effect to it, it certainly lies 
on the plaintiffs to show that the transaction was 
other than appeared on the face of it and was really 
intended to cover a fraudulent motive. O Hafizux- 
nisa v. Jawahir Singh, 24 0. C. 374 24 

-— Legitimacy—Acknowledgment, effect 


of. 

Under the Muhammadan Law an acknowledg- 
ment has only the effect of legitimation where 
either the fact of the marriage or its exact 
time with reference to the legitimacy of the child’s 
birth is a matter of uncertainty. 

Where there is a clear finding that no marriage 
at all took place between the parents of a child 
the presumption of legitimacy which results from 
acknowledgment cannot arise. L Abdul Aziz v. 

Amf.f.k Begam 404 

— Minor— Guardian—Mother, right of— 
Woman marrying stranger—Forfeiture of right. 
Under Muhammadan Law the mother is the proper 
guardian of her infant boy, at any rate until the age 
of seven, and the burden of proving that, in the parti- 
cular case, the mother is not entitled to bo the 
guardian of her infant son lies heavily on anyone who 
would assert it. 

Under the Muhammadan Law a woman who 
marries a stranger forfeits her right to the custody 
of her child by a former marriage. S Bibi Iatima 
v. Bakarshau 15 S. L K 175 888 

Murder— Evidence, aosence of— Corpus delicti not 
established — Conviction, whether justified. 

In the absence of the corpus delicti, and of the 
best evidence as to the cause of death, a convjction 
for murder would be unjustified i the fact th«. the 


accused has made it difficult to procure evidence, 
cannot be accepted as a substitute for the evidence, 
A Jagannatb Singh r. Emperor, 23 Cb. L. J. 278 

422 

—— Production of ornaments belonging to deceased 
person—Presumption—Circumstantial evidence. 

The fact that shortly after a murder a person is 
found to l»e in possession of ornaments belonging 
to the murdered person, creates a very grave 
suspicion that he was concerned in the murder. 

Where, however, the ornaments are not produced 
until nearly two months after the murder, during 
most of which period the accused was detained by 
the Police, and any one could have placed the 
ornaments where they were found, the suspicion is 
not nearly so strong. 

In order to justify an inference of guilt, the 
inculpatory facts mu9t be incompatible with the 
innocence of the accused, and incapable of explana¬ 
tion upon any other reasonable hypothesis than 
that of his guilt. This is said to be tho funda¬ 
mental rule, aud to be ezpcrimentum cruris, by 
which the relevancy and effect of circumstantial 
evidence should be estimated. L Sundar Singh v. 
Emperor, 23 Cr L. J. 25! 187 

Mutation, party consenting to, effect of—Appellate 
Court , whether bound to give findings on every plea 
in memorandum of appeal. 

Where a person consents to land being mutated 
in favour of another, it is a clear indication of 
the relinquishment of his rights in it. 

An Appellate Court is not bound to record a finding 
upon every plea entered in the memorandum of 
appeal unless it is urged before it, An appellant 
may take os many pleas as he likes, but a Court 
is bound to give a decision on those pleas only 
which are urged and argued before it. L Baja v. 
Salabat, 3 L. L. J. 25 925 

Neglig-enCe-Coi/ision-Suit for damage*— 
Weighing of conflicting evidence—Appellate Court , 
duty of. 

A Court of Appeal should, in order to reverse the 
decision of the Court below upon a point where 
there is a conflict of testimony, not merely entertain 
doubts whether the decision below is right but be 
convinced that it is wrong. 

Although the parties to a cause are entitled, as 
well on qaestions of fact as on questions of law, to 
demand the decision of the Court of Appeal, and 
that Court cannot excuse itself from the task of 
weighing conflicting evidence and drawing its 
own inferences and conclnsions, it should always 
bear in mind in deciding a point on which there is 
conflict of oral testimony that it has neither 
seen nor heard the witnesses and should conse¬ 
quently make due allowance in this respect. C 
Bees v. Young, 25 C. W. N. 613; 34 0, L. J. 178 

745 

Negotiable Instruments Act (XXVI 

Of 1831), Si 76—Hundi —Drawer and drive* 
same—Presentation not necessary — Damages . 

Where the drawer and the drawoe of a hundi are 
the same, the provisions of section 70, clause (d ), 
of the Negotiable Instruments Act, render presenta¬ 
tion unnecessary and no question of damage arises 
in such a case from want of presentation. A 
Pachkauri Lal v, Mul Chand, 20 A. Is. J. 437 503 
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HOtlce-KnowUdge-Construclive notice—Notice 
by title papers in one iransacHon, whether notice 

in independent transaction 

The conception of notice was introduced into law 
and the rules concerning it wore established from 
considerations of policy and expediency based upon 
the oomrnon experience of mankind. 

Notice, even when actual is not necessarily 
equivalent to knowledge, but the same effects must 
be attributed to it which would naturally dow from 
knowledge. 

Whenever a partj has obtained a full knowledge, 
although not in accordance with tho rules which 
define the nature of notice and regulate the mode 
of its being given and received there is no longer 
•any need of invoking the legal conception of notice, 
the rules concerning it no longer apply, the very fact 
for which it is intended as a substitute has been 
more accurately accomplished in another manner. 

Notice to a purchaser by his title papers in one 
transaction will not be notice to him in an indepen¬ 
dent subsequent transaction, in which the instru- 
ments containing the recitals are not necessary to 
.his titlo but he is charged constructively with 
notioe, merely of that which affects the purchase of 
the property in the chain of title of which the paper 
forms a necessary link. Consequently, when one 
is purchasing a particular piece of real estate, and 
his title-deeds recite a charge upon, or equitable 
interest in another piece in favour of a third party, 
suoh recitals would not affect him with notice of 
auoh charge or interest in tho event of his subse- 
qnent purohase from the holder of the legal title to 

the other property. , . 

If thero is a mutual mistake in a mortgage in the 
description of property and the same mistake is 
re-produced in the decree passed in a suit upon the 
mortgage, equity may go back to the original trans- 
action and re-form both the mortgage and the decree 
so as to make them conform to the intention of 
the parties concerned. 

In the oase of a mortgage suit the lis pendens does 
not terminate till the security has been realised for 
the satisfaction of the judgment-debt. C Binn 
Krishna Bat v. Joqeshwab Bat, 34 0. L. J. 258; 26 

C. W.N.80 _ ,, 34 r 

Occupancy holding 1 , non-transferable, sale 

of ,»'» execution of decree. 

Having regard to the view taken by tho Speoial 
Bench in the caso of Chandra Binode Kundu v. 
Ala Bux 58 Ind. Cas. 858; 31 C. L. J. 610; 24 0. W, N. 
818 ; 48 0.184 (S. B.\ the principle on'inoiated in 
the oase of Dayarooyi v. Ananda ilohan Boy 
Chowdhuri, 27 Ind. Oas. 61; 20 C, L. J. 52; 18 0. W, 
N, 971i 4J 0. 172, that a transfer of the whole or 
part of an oooupanoy holding is operative against 
tho raiyat where it is made involuntarily and the 
raiyat with knowledge fails or omits to have the sale 
set aside, can no longer bo maintained. C Abdul 
Sauad o. Basiboddin 220 

Official acts, presumption as to, legality of. 

Official acts are to be presumed to bo legally 
performed, and where the jurisdiction of an offioer 
is not questioned in the Trial Court, it must bo 
presumed that ho acted within his jurisdiction, 
Pat Baloobind Kohab v. Bai Behabai Lal 
Hitieb, (1922) Pat. 114 471 

Opium Act (I Of 1878), s. 9 (c)— 

rive pcjwaiicn—Place used by **veral jwwiw. 


Opium Act— concld. 

Where tho place in which an article is fonnd i* 
one to which several persons have eqnal right of 
access, it cannot be said to be in the possession of 
any one of them. Pat Khcsiba* MaUA %£ 
, Emperor. 3 P. L. T. 132, 23 Ca. L. J. 261 328 


_S. 9 (C), (fiT)—Au/hoiised agent of 

licensee, right of, to possess opium-Reguler of 
sales, mistake in—Agent, whether liable. 

The authorised agent of a retail licensee of opium, 
is entitled to possess opium to tho extent of hia 

license. 

. Neither the rules, nor the terms of the license in 
tho Punjab provide for any penalty against an 
authorised agent in respect of any mistake in the 
register of accounts of sales of opium. L Dun l 
Chand Emperor, 3 L. L. J. 49; 23 Cr. L. ^ggjj 

Oudh Rent Act (XXII of 1886), S. 108, 

Cl, |5_ Profits, suit for—Co-sharer need not 5* 
full proprietor—Transferee from Hindu widow 
having life-estate, whether entitled to sue. 

A co-sharer need not bo a full proprietor to 
entitle him to file a suit against the Lambardar 
for his share of the profits. 

Therefore, a person to whom a Hindu widow 
has conveyed her rights for her life has a power to 
sue for the share of the profits to which but for 
such transfer the widow would have been entitled. 
0 Thakpb Prasad Singh v. Adya Pbasad 8isqh, 
24 0. C. 399 2 

Partition! *uif for-Plaintiff not entitled to $Kare 
— Defendant, whether can get his share partitioned. 

In a partition suit it is the right of every defend* 
ant to ask to have his own share divided off and 
givon to him and he is qua his oiaim to a share on 
partition in the position of a plaintiff. 

But where tho plaintiff is held to hare no akare 
in the property sought to bo partitioned, there is no 
partition suit before the Court and the maxim 
cessante rations , cessat ipsa lee applies and the 
defendant has no right to ask the Court to inquire 
into and determine 1 his share in any part of the 
property, that is sought to be divided. S Choitueau 
Manghanmal v. Lalcband. 16 S. L B. 195 808 

■ ■— Temple property—Manager % whether oan 
• claim partition. 

In tho oase of proporty dedicated to an idol 
the managers of the temple having to manage 
the landed property in the interests of the temple, 
havo an inherent right to claim a partition under 
the law, being tho managers of the reoorded oo* 
sharer. A Mustajab Khah v. Thakor Sri Lakshkx 
Naeai* 550 

Partition Act (IV of 1893), s. 2- 

Partition , no ]ormal objection to—Auction order, 
validity of. 

It is not necessary that there should be formal 
objeotions by the parties as to tho possibility of 
a satisfactory partition of tho proporty before a 
Court puts it to auotion aooording to the prin. 
oiples laid down in section 2 of the Partition Act 
and the auction order cannot bo upset in appeal 
on tho ground of tho abaenoe of suoh formal 
objeotions. L Gass a Bau v. Sonayya- Bam 

8 L. U. i. ioa a85 
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Pjl rtf! 8 r8h Ip— Accounts, partial — Dissolution, 
In regard to suits by one partner against 
another for a partial account, the general rule as 
applied in India, is that if the account is sought 
in respect of a matter, which, though arising out 
of a partnership business, or connected with it 
does not involve the taking of general accounts, 
the Court will, as a rule, give the relief applied for. 
It will be for the Coart to determine under what 
circumstances it will be equitable to order a 
partial account, having regard to the rights of the 
parties under the contract. There is no rule of law 
now in force that a partial account can be ordered 
only under exceptional circumstances. 

Where a partner withholds the profits of a con¬ 
cern from a member of the firm, the partner 
excluded from the profits may bring a suit for an 
account and for his 9hare of the profits, and such a 
suit cannot be dismissed for the reason that the 
plaintiff does not claim a dissolution. L Firm of 
Kai Bahadur Harji Mal-Mela Ham v. Firm of Kirfa 
Ram-Brij Lal, 2 L. 351 478 

——, dissolution of—Continuing partnership , suit 
for account—Limitation Act (IX of 1908J, Sch. /, 
Art. 106, applicability of—Stoppage of business or 
supply ot capital , effect of. 

Article 106 of the Limitation Act applies to a 
dissolved partnership, for limitation cannot apply as 
kotween partners so lcng as the partnership 
•ontinues. 

Under section 263 of the Contract Act, partners 
may agree that on the death of any of them his 
nominee or legal representative shall bo entitled to 
take his place. Whether in a particular case there 
has or has not beon such an agreement, may be 
proved by an express declaration to that effect or 
may be determined from the conduct of the parties. 

Neither stoppage of business nor refusal of a 
partner to supply capital whenever the demand is 
made on him can be treated a s dissolution of the 
fcrm, The question whether there has been abandon¬ 
ment by a partner is a matter of inference to be 
drawn from the facts of each case. C Haramohax 
P oDDAR V. SUDAB8AN PoDDAR, 26 C. W. N. 847 81 1 


- Partnership not trading partnership—Money 

borrowed by one partner—Remaining partners , 
liability of—Indorsee 0 / pro-note , claim by, nature 


of. 

In the case of a partnership, which is not an 
ordinary trading partnership, there is, in the absenco 
of evidence to the contrary, no implied authority 
in one partner to bind the others by executing 
negotiable instruments. 

Per Robinson , C. J .—There is a distinction between 
suits based on a promissory-note and those on the 
original consideration for the note. An indorsee 
can claim merely on the notes, and oannot fall back 
on the original loan. L B Maung Pho Mia v. 
Dawood A Co, 11 L. B. B. 187 584 


Patnl Regulation (VIII of 1819), 

SS. 8f 10—Patni sale for arreari of rent -Notice, 
content, o/-Zemindar's retponsibility—Non-eon. 
formity with requirement, of Patni Regulation- 

Sale, validity of. 

Section 10 of the Patni Regulation contemplate* 
a gelf-contained notice, which compriaee not only 
* specification of the arrear. and notification that 
the aalo will be held on the 1st Jaistha follewiag if 


Patni Regulatlon-oencW. 

the amount claimed be not paid before that date hut 
also a statement ml the lots proposed to be sold 
in the order in whioh the sale will be held. 

The notice to be stuck up in the Cutohery of the 
Collector, like the petition to him containing a 
specification of the arrears, must contain specification 
of the balances that may be due to the zemindar 
concerned from all the patnidars under him and 
R copy or extract of suoh part of the notice as may 
apply to an individual defaulter shall be sent by 
the zemindar to be similarly published ut the 
Cutohery or at the principal town or village upon 
the land of the defaulter. 

The zemindar is exclusively answerable for the 
observance of the forms prescribed in section 8, 
clause (2) of the Patni Regulation. 

Strict conformity with the requirements of the 
Patni Regulation in respect of the contents and 
service of the notice mentioned in sections 8 and 10 
of the Regulation is essential to secure a valid 
putni sale. C Bbupendra Narain Singh v. Madab 
Bit, 34C.L J.3S9 793 

Penal Code (Act XLV of I860). 
SS. 96, 99, IOO, 300, 302, 304, 326 

—Lathi blow in a melee—Natural and probable 
consequences—Fracture of skull—Common intention 
—'Quilt of all taking part—Actual consequences 
also probable and natural—Person retiring from 
the assault after first blow—Intention—Quilt— 
Right of private defence—Defence of master—Assault 
by Mahar tenant on Rajput Zemindar—Assault by 
followers of Zemindars whether under grave and 
sudden provocation. 

Having regard to the great frequency with whioh 
a lathi, used in a melee, lights on the head even 
though not specially aimed at it, and tho still higher 
percentage of cases in which a blow on the head 
with a lathi results in tho death of the victim from 
a fractured skull, it would be contradictory to say 
that a person taking part in an assault with lathis 
does intend to break tho victim’s arm or leg . but 
does not intend to break his skull, an injury which 
is undoubtedly sufficient in the ordinary oourse of 
nature to cause death. 

Every sane person of the age of discretion is 
presumed to intend the natural and probable oon- 
sequences of his own acts. 

In deciding what are the natural and probable con¬ 
sequences of an act, it must be presumed that every 
actual consequence is a natural and probable 
consequence unless and until the contrary is 
affirmatively shown. 

If a man strikes another with a light stiok and then 
retires from tho assault before the general assault 
begins and the lathis of others begin their work he 
can be said to have taken no part in the common 
intention of others. 

Under section 100 and section 96 of the Indian 
Penal Code an accused cannot, be considered to 
have committed any offence, even in intentionally 
killing a person, while acting in his right of private 
defenoe if he has kept within the limits prescribed 
by section 99 of the Code, L «> if the assault could 
not be prevented by anything short of killing. 

If some persons were acting m the exercise of 
their right to defend their master against what 


IrXVl] 


Penal Code —con id. 


asmi l otsix. 




wm certainly a murderous assault, and, with such 
care and attention as was humanly possiblo at the 
moment and in tho circumstances, believing that 
they could not protect their master from .that 
assault otherwise than by striking tho deceased 
with lathio, oven at the imminent risk of hitting 
hiqi and craoking his Bkull, their sots amply 
satisfy the conditions required to bring them 
within the terms of the second Exception to the 
definition of murder in seotion 300 of the Indian 
Penal Code. 

An assault by a Mahar tenant on a Rajput 
Zeffiindar, even if it had not been likely to result in 
anything worse than grievous hurt, would undoubted¬ 
ly give very gravo provocation to the Zemindar s 
followers, quite sufficient to deprive ordinary men 
of their self.oontxol and if they suddenly and 
immediately assault the tenant it must be held that 
they acted while they were still nnder the full 
iofuenoe of the passion engendered by the pro. 
vocation. N Jaipal Konbi v. EMwaon, 23 Or. L. J. 
813 


_-33.97, 149, 325-ltyM of private 

defence of property—Right exceeded— Unlawful 
auembly—Qrievouo hurt* 

Accused, six in number, caused grievous hurt to 
a person, while aoting in the exeroise of the right 
of private defence of property. It was found that 
they had exceeded that right: 

Held, (1) that it could not be held that ail the 
eooused constituted an unlawful assembly i 

(2) that the only person who could be convicted 
was the one who actually caused the grievous hurt. 
L Ahmad v. Emperor, 26 P. W. R- 1919; 23 Cr. L. 
J, 249; 1 L.L. J, 246 185 

_ S8» I09f 379, 381-TJw/t, abetment 

of—Abetment, what constitutes. 

To sustain a conviction of abetment of theft, it 
must'be shown that the accused was engaged in a 
conspiracy with tho principal offender for com¬ 
mitting the thoft, the mere fact that he waa stand- 
ine by the principal offender is not sufficient. P<lt 
Gotimd MAHtox v. EMriROR, 3 P. I*. T, 127j 23 

L. J. 270 .. *■* 

- s. 147 —Riot—Unlawful assembly—Leader 

of gang, liability . 

A. conriofcion under eeokion 147 of tho Penal 
Code of the leader of a gang whoso common objoot 
it to assanlt paaaerf.br, ia not illegal. B Sdjatalli 
v. Ehhwob, 24 Bom. L. B. 110; 28 Or. L. J.|*® 

— Q. 1 74 —Failure to attend in obedience 
lo order of public tenant—Order by Cantonment 
Magistrate requiring agent of bungalow to attend 
before him, whether offence. , v 

Petitioner, who waa tho agent of a bungalow in 
a Cantonment, waa, by a verbal order, required by 
the Cantonment Magistrate to attend bia offioe in 
eonneotion with the acquiaition of bnngalowa for 
military purpoaea. Petitioner failed to obey this 
order and waa oonriotod under aeotion 174 of the 

fenhi Oodo: m 

Held, that there was nothing to show thst tho 
order was one which the Magistrate iaaued in hie 
capacity aa a Magutrate, or which ho wa. legally 
qppbwred to Uaue or whioh tho petitioner waa 


Penal Code—contd. • l 

legally bound to obey, and that, therefore, the peti¬ 
tioner could not be convicted of an offence under 
section 174 of the Penal Code. L Bam Chand v. 
Emperor, 23 Ce. L J. 230 

- SS. 193, 423—Fabricating false 

document—Bale-deed containing false natal of 
marriage executed — Offence — " Fraudulently, , 
meaning nf—Deprivation of property—Deception 
and injury . 

Accused executed a sale-deed in favour of a . 
woman alleging that she was married to him on a 
particular date and transferring to her certain land 
in lieu of dower. In fact, pa marriage took place 
between the accused and the woman who was the 
wife of another person : 

Held , that the only possible inference was that he 
was acting in furtherance of his desire to secure , 
the person of the woman, and his intention was to use , 
this document and false statements therein in 
judioial proceedings to mislead the Jndge and that, 
therefore, he was guilty of an offence of fabricating 
false evidenoe under seotion 193, Indian Penal Code.- 
Held, also, that the accused had a farther intention 
to canes injury to the woman and her true husband* 
and to support his false claim to that statue and 
that, therefore, he waa also guilty under seotion 423, ? 
Indian Penal Code. 

The words “fraud,” "fraudulently 1 * and “to defraud’’; 
in section 428, Indian Penal Code, are not confined 
to connote deprivation of property and the deception. 

•f the person so deprived. It is not essential that' 
the person deceived or to be deceived and the person *. 
injured or intended to be injured should be one and; 
the same. C Lkgal Bimkmbrakcer v. Ahi Lal 
Man dal, 43 0.911 996 

■ - — 8« 225B —Ruistance to execution of Civil 

Court warrant* 

It is not necessary that a Bailiff exeoutiag a Civil / 
Con n warrant should in the first instance show the /. 
warrant. It is sufficient that he should apprise the / j 
person to bo arrested of the contents of the warrant’ j 
and show it if desired and resistance to execution' 
is not justified merely because the Bailiff fails to' 
show the warrant in the first instance 1 . C Sufuik- 
T1NDINT A BsMXMBRAHCIR Of LKGAL AflAIBS V.‘ 

Baboia Kanta, 25 C. W. N. 815 1003' 

■ ■■■■■■— Sa 228— Contempt—Intuit to Court—Intend 
tion —Prosecution, duty of, 

Aocused was on his trial for riot, misohiof by 
fire and attempt to murder, and, when opening hia 
defence, put in a written statement complaining 
that he waa being tried by a prejudiced Judge i 
whenasked to withdraw this latter expression, he 
deolined to do so, whereupon the Magistrate pro* 
coedod against him summarily under seotion 228 of 
the Penal Code, and oonvioted him thereunder: J 
Hold, that accused was guilty of the offence* 
charged, because his intention dearly was to offer* 
an insult to the Court, ' 1 

In all offences in the Penal -Code where the 
intention is an essential ingredient. of the offence; 
that intention must be striotly made out by the 
prosocution. This rule applies te the offence under 
section 228 and it is also the duty of the Court of 
Appeal to deoide if the intention is proved, B* 
ViNKAmo Rajsuo v. EicrinoR, 24 Bok, L. 8, 388* 
23 On. L. J. 816 \ e5|; 
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SS. 390, 392 —Robbery Sentence of fine 

only illegal—Imprisonment essential—Whipping, 
when should he inflicted —Whipping Act (IV oj 
19G9J, s. 4. 

Where a charge under section 300 of the Penal 
Code is proved against an accused person, a sentence 
of fine only, which may or may not be accom¬ 
panied with a sentence of whipping, is illegal, 
as under section 892 of that Code a sentence of 
imprisonment is essential and ought to be imposed. 

Although in such a case whipping may also be 
inflicted, yet under the Whipping Act, as amended, 
a sentence of whipping should be imposed only 
where there is a certain amount of aggravation 
in the commission of the original offence; where 
the degree of injury is extremely slight, the penalty 
of whipping should not be added to the sentence 
of imprisonment. A Badri Prasad v. Emperor, 20 
A. L. J. 388; 23 Cr. L. J. 274; 4 D. P. L. R. (A.) 67 

418 


Sv 425 — Mischief', ingredients of. 

The principal ingredient of an offence under 
Beotion 425 of the Penal Code is that there must • 
be an intention to cause wrongful los9 or damage to 
the public or to any person, that is to say,- the 
mischief must be done to the property belonging 
to another. If a person wishing to eject a tres- 
passer sets tire to his own house, he cannot be 
aaid to cause wrongful loss to any person or to 
the public, and, therefore, cannot be convicted of 
an offence under section 425. Pat Ram Krishna 
Singh v . Emperor, 8 P. L. T, 335; 23 Cr. L. J. 321 

81 7 

—-. ss. 445, 457 —“Fastened,” meaning of 

_ Entry merely by pushing shutters—Nature of 

offence . # 

The word “fastened,” as used in section 446 of 
the Penal Code, implies something more than being 
closed such as chaining the shutters or tying 
them with a rope or bolting them or locking the 
door. An entry of an accused into a house by 
moroly pushing in shutters of the door does not 
constitute the offence of house-breaking, as it 
does not come under any of the six clauses of 
section 446 of the Penal Code, but constitutes an 
offence of houBe-trespass under section 467 with 
intent to commit an offence. N Ledga v. Emperor, 

28 Cr. L. J. 278 422 

- g, 467— Money-order — Affixing false 

signature and receiving money—Offence—Sentence- 
High Court, when will interfere. 
fl. romitted a sum of money by money-order to 
R in order that the money bo paid to P. in liqui- 
d^tion of a dobt due to him. When the monoy. 
order arrirod, P. represented to the postman that 
A waB B and induced him to accept A's signature 
aB ' the signature of B. and by that action got the 
money. B. was net informed of what had taken 

pl HeId that P. and A. wore guilty of an offence 
punishable under section 467 of the Penal Code 
m*.. of forging a valuablo security, ». e., the money 

° r i° High Court will not interfere with a sentence 

of imprisonment, unless it can be shown that it has 

been imposed without any regard to the facts of 


the case, or the nature of the offence, or is so out 
of proportion to the facts proved that no Judge would 
reasonably impose it. B Joc.idas Babu v. Emperor, 
24 Bom. L. R. 99: 23 Cr L. J. 264 328 

- ■— S- 500 - Defamation—Boycott resolution 

for good reasons. 

F#r a number of persons to meet and resolve not 
to associate with a person for good reasons is not 
defamation nor does the sending a copy of the 
resolution to the person in question make it defa. 
mation. It would be a different matter if a copy of 
the resolution is published. L B Nga On Thi v. 
Emperor, 23 Cr. L. J. 249 80 

Plaint, misdescription of property in—Amendment, 
effect of—Cause of action, whether affected. 

Where by mistake the plaint in a suit for redemp- 
tion wrongly describes the property as being situat¬ 
ed in one village, whereas it is really situated in 
another, the Court should, on an application being 
made, allow the plaint to be amended, as suoh 
amendment would in no way alter the plaintiff’s 
cause of action which wa9 the non-payment of the 
mortgage-money, and the more fact of a misdescrip¬ 
tion of the property, would not alter that cause of 
action. A Bhagirathi Shukul v. Chandra Harihar 
Patak, 20 1. L. J. 169 208 

Pleading’s— Omission to state how proceedings 
terminated, effect of. 

Where the plaint in 'an action for damages for 
illegal attachment fails to set forth how the pro¬ 
ceedings terminated, the Court may allow it to be * 
amended by settiog forth the necessary particulars. 

The termination of proceedings in plaintiff’s 
favour is essential to sustain an action only where 
a distinct termination in favour of one party 
or other is possible and not whero the proceed-. 
ing8 cannot end by their nature in a judicial 
disposal, as where money is paid to avert tho 
process and settlement reported to Court M» 
Josrph Nicholas v. Siyarama Aiyar, 16 L. W. 442; 
30 M. L.T. 269; *1922) M. W. N. 242; 45 M. 527 

76° 

- Plaintiff setting up prescriptive right,. 

whether should be allowed to succeed on basis of 
customary right—Remand on issue not raised in 
pleadings—Civil Procedure Code (Act V of 1908^, 
O.XLI,r. 26. ' 

When a plaintiff comes into Court on a specific 
allegation of prescriptive right, and that case is 
completely met by the defendant and the Trial 
Court, which comes to tho conclusion that the evi¬ 
dence of prescriptive user was in a largo measure 
unreliable, he cannot in appeal set up a new case of 
customary right, nor would the Appellate Court bo 
justified in entertaining that case, and in remitting 
it for re-hearing on an issue not raised in the 
pleadings or even suggested in the Trial Court. C 
Gopal Krishna Sil v. Abdul Samad Chaudhuri, 
34 C. L. J. 319 640 

■ ■ ■ ■— Suit based on breach of agreement—Breach 

specified in plaint not prdved—Decree, whether can 
be granted on ground that pleadings amount to 
breach . . 

No doubt in exceptional cases a Court can take 
cognisance of events since the institution of the 
suit 'where the adoption of such a course tends' to 
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shorten litigation, but where a suit is based or. a 
bteach of an agreement and the plaintiff fails to 
prove that breach he cannot demand a decree on 
tlie ground that somethin* which has been alleged 
by the defendant in his pleadings or statement 
amounts to a broach of the agreement which gives 
him a cause of action. 

Plaintiff alleged that he was owner of a half 
share in a certain village, defendant being the 
owner of the other half, and that he had given 
defendant a l/fith share in the village out of tho half 
owned by himself under an agreement, whereby the 
defendant undertook to pay the malba and ether 
miscellaneous expenses for the whole village, lhe 
agreement weLt on to provide that, “if any of the 
contracting parties or their descendants break the 
contract tho parties would have to revert to their 
original half and half share in the village land/' 
Tho plaintiff now sued to recover the l/6th share 
on the ground that dofendont had for some years 
ceased to pay the dueB which he had undertaken 
to pay. The defendant pleaded that the agreement 
was invalid, and in the alternative that no breach 
of it had taken place. It was held that tho plaintiff 
had failed to prove breach of tho agreoment. lu 
second appeal the plaintiff contended {hat the defend- 
ant's plea that the agreement was invalid amount- 
ed to a breach of the contract and that he was 
entitled to a decree on the basis of that breach : 

• Held, til that tho plaintiff was not entitiod to a 
decree on tho basis of something which had occurred 
altsr tho suit was filed and which would uot neces¬ 
sarily havo occurred in any case ? 

* (2) that if tho plaintiff desired to take advantage 

of tho alleged breach of agreement he could only 
do po by moans of a frosh suit. L* Addulla Shah 
v. Muhammad Siuii, 4 U. P. L tt* L.) 42 • 616 

Police Act (V Of 1861). S. 29 —Overstay¬ 
ing leave by Police Ojficer—Reasonable cause. 

A Police constable after tho expiry of the period 
of his leave applied for an extension of his leave 
on which he was asked to submit a medical csrtiti* 
oate. Ho represented that he was not ill but was 
detained to settle his affairs in a bunk. lie was 
then called upon t> join his appointment, and went 
back. He was, thereafter, convicted under sec¬ 
tion 2) of tho Police Act for overstayiug his leave : • 
Held, that, in tho ciicumstauces of the ea'e, the 
petitioner did not fail without reasonable cau.*e to 
report himself to duty on the expiration of his leave 
and that tho convidion was not sustainable C 
J.AUAIHSH CllANUHA BuSE f. Kui'Kaotl, 25 C. W. S. 

43>;2*Cn,L J. 22 / 67 

Possession of land , suit for-Trees, remotal 
o/, nnciHary praytr for—Limitation Act (IX of 
. 90S/, Sc/../, 

, A suit for possession of land coupled with i n 
ancillary prayor for tho removal of the trees planted 
on it is govornod by Ar.iclo It/, Schedule l to the 
Limitation Act. O Giiakur Kiiax v I’rio NaR'Ya*. 
9 0, L J. 17 799 

t - —— under • title, confmru'/y of — Piesuinption — 
j Ejecimtnt, suit for—Plaint ij, duly of—Adverse 
pus^ension, 

\ In tt suit for ojootmeht, it is for the plaintiff-to 
' prove possession * prijr-to the dispossession which 
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he alleges If it is proved that he has title, and ho 
obtained possession under that title, the general 
oresumption of law is that possession goes with 
title, and unless the defondant shows that he has 
been in posicssi >n adversely to the plaintiff for 
more than t.velvo yea-s, the plaintiff would be 
entitled to a decree. B Mauamadsaheb Ibsahih- 
siheb V. Tilokchand Ahhkerchand Marwaoi, 24 
Bull. L. tt 373 76 * 

Possessory title - Ouster of person in posit I. 
sion by person with no better title or with equal title 
_ Rijhl of person disposse sse.f to be restored to 

possession 

A person in possession of property even without 
a titlo thereto if dispossessed by another with no 
better right is entitled to get back possession on 
the strength of his possessory title. If the person 
who is dispossessed has an equal title with the 
person dispossessing the Couits should give them 
joint possession IYI Amir Sauih v Muuammad All 
Ahmad Sahib, 15 L. W. 4J0 237 

Practice -Ord^r relating to dismissal ty sail in 
default of payment—Order, construction of. 

In a suit tho following order wat passed “Ad*- 
iouroed till let June; Bs. 200 os condition precedent 
to be paid before 1st Juno. If tho money is not 
paid by tho 1st June 4 tlio suit will be dismissed 
with costs" Tho money was not paid by tho 1st 
June. On a question arising as to what was the* 
effect of the order: 

Held, that inasmuch as tho ordor did not contain • 
tho words, “In default tho suit will stand dismissed/' 
tho suit was not dead and a further order web* 
necossary by the Court before it was dead and that- 
it was open to the Court, if the circumstances* 
appeared to the Court to justify suoh an order, to 
further extend tho time for making the payment.' 
C Skwratax v. Kbisto Moiuk Suaw, 48 0. 912 

481< 

Pre-emption -Suit bused on custom— Custom* 
not proved-Appeal—Plaintiff entitled to succexl on 
bail* of conhact—Ranand—Procedure 
Whero a suit for pre-emption filed on the basis 
uf custom fails for want of proof of custom and au : 
Appollate Court oonsiders that the oase might 
succeed on the basis of ooutraot, it should' not* 
record a finding to the effect that the contract of> 
pre-emption stood proved as between the parties,' 
but should remand the caso to the first Court for 
trial with permission to the plaintiff to amend the 
plaint basing his claim on ground of contract. A' 
Basdko Rai v. Jh/uroo Rai, 20 A. L, J. 4S4 572 

Vemiee associftfed with one hating inferior 
rights to pre-emptot — 1 ndin'sible transaction , 

If a purchaser having an equal right of pre¬ 
emption associates with himself, in a -transaction 
that is indivisible,a person with rights inferior to 
tho.-o of the pre-omptor, ho is not entitled to resist 
the claim of suoh pre-omptor to enforce his rights 
oven as to his own share of the purchase, 

Wheie the purchase-money for a salo is paid by 
the various vendees in a lump sum without speoi. 
fying tho umounts paid by the various vendoes, 
tho tranBaotion must- bo regarded as indivisible 
though tho shares • to bo takon by the various 
vendees may have been specified- in--Uva- dsed. 
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Persons, who, by clothing their transaction in a 
particular form, have induced a pre-emptor to come 
forward and claim pre-emption in respect of the 
transaction as a whole, cannot be allowed to turn 
round thereafter and claim to show that their real 
intention was something quite different from that 
expressed in the sale-deed. L Yakub Kuax v. 
Kabman 466 

- —~ Vendor out of possession—Legit proceedings 

necessary — Sale, nature o) — Question of fact 
It is not correct to say that no salo can be the 
subject of pre-emption where legal proceedings are 
necessary to obtain possession of the property. 

Whero a sale-deed definitely purports to sell, not 
a share in a law suit, but a share in a property to 
which he definitely and clearly states his title, the 
sale is subject to pre-emption, even though it is 
effected for the pm pose of raising funds to recover 
the property by litigation. 

The question whether a sale is a genuine sale or a 
mere sale of a share in a law suit is ono to be deter¬ 
mined on the facts of the case. O Gajadhar 
Prasad v. Manrakiian, 8 0. L J.403. 4 U. P. L. It, 
(JVC / 4| 684 

Presidency Towns Insolvency Act 
(III of 1909), ss. 13 (3), 118 (0- 

Omission to serve not ice , ij formal deject or 
irregularity—Waiver—Bur-len o) proof. 

The omission to servo the notice contemplated by 
sub-section 3 of section ‘3 of the Presidency Towns 
Insolvency Act is not a formal defect or irregularity 
within the meaning of section 118 of the Act. 

An order of adjudication should not be made to 
th$ prejudice of an alleged insolvent till notice of 
the institution of the proceedings has been served 
on him. 


The burden lies upon the creditor to establish that 
th6 insolvent has waived the defect caused by the 
omission to serve the initial notice prescribed by 
section 13. C Xathmal v. Gonesiimull Jivanmull, 

atO.LJ. 810 886 

_S. 36— Insolvency—Order [or discovery — 

Wilful disobedience, consequence of. 

An order for discovery made under section 36 of 
the Presidenoy Towns Insolvency Act may, if 
disobeyed, iuvolve the person concerned in grave 
consequences. Wilful disobedience of such an order 
mey bo followed by an order of commitment for 
contempt of Court. In view of such possibilities 
the Court should act with great caution and afford 
all possiblo facilities to the person concerned to 
satisfy the Court that, at the time of the orJer, the 
tilings whoie discovery wa9 demanded, were 
either not in existence or were not under his control. 
C Sukiilal Kaiinaxi v. Official Assignee of 

Oalcutta.3AC.UJ 351 890 

___ 36 ( I )— Application for examination 

, of witness — Proceduie—Person aggrieved, remedy of. 
Applications under section 3i vl) of the Presi¬ 
dency Towns Insolvency Act for the oxummat.cn 
of porsons thereunder arc intended to be made 
ex parte under the rules of the Calcutta High Court, 
and rule 30 of those rules is applicable ti such 
applications, and not rules 17 and i». 

where any person is aggrieved by an ex parte 
order for the examination of a witness by Iho 
Registrar in Insolvency, and there ore grounds which 


Presidency Towns Insolvency Act 

—concld. 

justify au application to the Court, the proper course 
is to move the Court to set aside such order. G 
SUKHLAL KaBNANI V. OrFIClAL ASSIGNEE OF 

Calcutta, 25 C. W. N. 750; 48 C. 1089 715 

Probate and Administration Act 
(V of 1881), SS. 50, 76, 82, 92- 

General grant of Probate , operation of-Judgment 
in rem, if cm be collaterally attacked—Sewral 
executors , powers of t when can be exercised by some. 

A general grant of Probate must be deemed to 
continue in force until the Probate or Letters of 
Administration shall have been re-called or revoked 
by the Court of Probate on ono or other of the 
grounds enumerated in section 50 of the Probate 
and Administration Act. 

Where a judgmont operates a9 a judgment in rem 
fas the decision of a Prcbato Court does under 
section 41 of the Evideuce Act', it is not subject to 
collateral attack ; while it remains in force, it is 
conclusive not only on the persons who are parties 
to the judgment but upon all persons and all 
Courts. 

Where there are several executors, the powers of 
all may, in the absence of any direction to the 
contrary in the Will, bo exercised by any of them 
who has proved the Will. C HkMANGIN! Debi v, 
Sabat Sundari Debya, 3i C. L. J. 467 882 

- S. 78 —Administration bond—Death or 

discharge of surety— Power of Court to call for fresh 
sureties . 

There is no provision in the Probate and Adrainis. 
tration Act as to what is to bo done and what the 
Court can do in the event of the death of a surety or 
in the event of a surety desiring to be relieved of 
the burden which he has undertaken. Section 78 
of the Act, however, ought not to be road as 
meaning that the District Judge can once and once 
only direct a bond with sureties to be given and 
that after that has been done he becomes then and 
thero functus officio , and that ho has no power in 
the event of a surety dying or being discharged 
to call upon the administrator to furnish another 
surety. The Court of Probate is competent to 
require a new bond or additional security where 
the interest of the estate requires it, and especially 
whoro some new situation arises, such a9 the 
unexpected break down of ono or both sureties. 
L Buagwav Devi v. Banka Mal, 2 P W. R. 1922 

367 

Procedure-Party to suit removed from record — 
Party prejudiced by order—Appeal, 

A suit agaiust the Agent of a Railway Company 
for recovery of compensation for short delivery of 
goods was dismissed with costs by the Subordinate 
Judge on thn ground that the agent could not be 
sued as such The District Judge on appeal also 
held that the suit could not be maintained 
against the Agent but on the petition of the plaint* 
iffs ordeied the Railway Company to be made a 
party defendant in place of the Agent and remand, 
ed the case for trial de novo Tho order of the 
District Judge deprived the Agent of the oosts 
allowed by the First Court and did not award him 
costs in the lower Appellate Court: 

field, that as tho Agent had been prejudiced by 
the order of the District Judge, ho was competent 
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tn question its propriety by way of appeal oven 
though he was not competent to question the 
propriety of the order in so far as it directed the 
Company as such to bo made a party C Agknt, 
B. N. W. Ry Co,r. Jagaxsath Agarwalla, Hi C. 
L. J. 475 t SO 3 

Promissory-note— Barred debt—Luioility. 

Whon a promissory-note ia executed in respect of 
transactions which have gone on for some years, 
and the items consists of advances which would be 
barred and of subsequent dealings, tho settle¬ 
ment cannot be impeached as to tho items which, 
but for the settlement, would be barred, so long as 
there is no fraud or mistake. IY1 Hama Patter v. 
Yiswaxatra Patter, 41 M. L. J. 5H7; 15 L. W. ISO; 
(1922) M. W. N. 27; ?G M. L. T, 203; 45 

155 

^ 9 written assignment of, whether valid — 

Assignee, 'ight of. 

A writton assignment of a promissory-note is 
valid, and under the general law, apart from the 
Transfer of Property Act, such assignment gives 

to the assignee aright of suit upon the note. Lo 

Palawan v. B. Kanu, 11 L, B. R 174 501 

Provincial Insolvency Act (III of 

1907)i applicability of, to proceedings under Agra 
Tenancy Act (H ot If'O’J. 

Tho provisions of the Provincial Insolvency Act 
do not apply so as to govern or affect tho rights 
of a land-holder against his tenant enforceable by 
means of any suit or proceeding under the Agra 
Tenancy Act, nor do thoy bar a proceeding in 
execution of a decree before a Revenue Court 
against a tenant who subsequent to tho decreo is 
adjudicated an insolvent. 

A landlord obtained decrees for arrears of rent 
against his tenant: tho teuaot was subsequently 
adjudicated an insolvent: tho landlord thereafter, 
with the loave of the Insolvency Court, brought the 
.present suit challenging the validity of certain 
transfers by his judgment-debtor, the tenant: 

Held, that the suit was not maintainable and 
that the proper remedy of the landlord was, in the 
first place, to tako out execution of hiB docroes in 
the Revenuo Court as against any property which 
he alleged to bo the property of his judgment-debtor, 
and, that if ho met with any resistance, the 
question wos one for tho decision of tho Execution 
Court, in respoot of which either party aggrieved 
had a right to soek a determination by moans of a 
regular suit. A Pahbati v. Shyam Rikii, 20 A. L. J. 
I47j 44 A» 228 214 

Provincial Insolvency Act (V of 
1920)» S. 4-Receiver-Sale of property in 
possession oj third persons—Question of title- 
insolvency Couit, power of, to decide—Decision, 
final. 

When a Receiver has reason to bolievo that 
property in tho possession of third poraous is tho 
property of the insolvent, ho may troat it as 
Buoh and attaoh it or put it up for salo. When 
the person who allegou that the property ia his 
and not tho insolvent’s objects and wishes taasseit 
his title, ho may appoal to the Insolvency Court 
against the act of the Receiver, but he is not 
Obliged to do so although it is tho moat eBeotife 


Provincial Insolvency Act-concid, 

remedy, at any rate the most expeditious means 
of preventing a sale. Mo may, if ho likes, sue the 
Receiver as a trespasser. 

\\ |,ere an Insolvency Court decides a quoation 
of title its decision is final and binding between 
the person asserting it and the insolvent’s estate 
but the Court should not decide such a question 
without hearing the claimant on the merits. A 
Mvsei Lal r. Kanhaya Lal c$harma 863 

-SS. 7, 27 (I) and 53— Petition by 

creditor for adjudication and cancellation of 
transfers - Order cancelling sales by insolvent , 

legality of # . # 

On a petition under section 7 of the Provincial 
Insolvency Act, 1«20, for adjudication in insolvency, 
it is not competent to the Court by the same order 
adjudicating the debtor an insolvent to order cancel¬ 
lation of sales made by the insolvent immediately 
prior to the application. It is for the Receiver to take 
action for the cancellation of the alienations under 
section 52 of tho Act and not for tho Court to do so 
on a petition for adjudication. M Gontu Appireddi 
v Go.nto Chinna Appireddi, 14 L. W>639|41 M. L. 
J 606 ; (192.; M. W.N»I6;45M. 189 271 

Provincial Small Cause Courts Act 
(IX Of 1837) f S. 25—Civil Procedure Code 
(Act V of IflOy, 0. IX, r. 8 —Dismissal of suit for 
default—Revision. 

It is entirely within tho discretion of tho Judge 
deciding % case to wait for the appoarance of the 
plaintifTs Pfoerior hoA i£ he docs not do so and 
dismisses the caso in- default* & High Court will 
not interfere with his discretion. S Kiiemchand 
Daryanomal v. Menghomal Chuhakmal, 15 S. L. R. 

172 789 

-- S. 25— Revision—High Court , when can 

interfere . 

Under section 26 of the Provincial Small Cause 
Courts Act it ia not open to a High Court to 
interfere e.xcopt where some cloar error of law 
and injustice resulting therefrom are apparent. It 
cannot interfere merely because, upon the evidence 
before tho lowor Court, it would have come to a 
different finding. S RadhomAL KksuowdIs v. 
Holomal Kesu.mal, 15 S. L K. 193 489 

■ — S. 32f Cl. Suit filed as regular cuil— 
Judge given extended poioers of Small Cause Court — 
Suit cannot be tried us Small Cause Court suit. 

Whore tho powers of a Munsif invested with Small 
Causo Court powers up to R6. 100 are oxtended up 
to R$. 250, he cannot thereafter try a suit for the 
recovery of raonoy over Us 100 but below Ra ? : 260, 
filod ns a regular suit boforo the date of the exten¬ 
sion of his power, as a Small Causo Court suit 'A 
Chusni Lal v. Gokul, 20 A. L. J. 257 816 

- — S. 33 —Suit tried on Original Side ajul 

decree confirmed in appeal—Revision by High 
Court. 

Whore a Small Cause Court suit ia triod on (ha 
Original Sido and dccioed and on appeal tho dooree 
is confirmed no equity arises in tho dofendant’a 
favour to have the appollato decreo set aside in revision 
by a High Court and get the case ro-tried in a tesa 
formal manner, as a Small Cause Court suit, flfl 
BauvAXAPALLi Sub bay A v. Rau of Ykkcataquu. 
14 L. W. 8%9, 48 M* In J* W . JJ07 
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- Sch. ir f Art. 8 -Suit for interest on 

mortgage-money, cognisance of. 

A shop was mortgaged to the plaintiffs with 
possession and the mortgagee agreed to pay a 
certain gum yearly as the munaja tprofitsi of the 
mortgage-money, and in case of default this sum was 
to carry interest 1 laintiffs sued to recover a 
sum less than Hs. 503 as the munaja for three years 
and interest thereon in the Court of a Munsif with 
Second Class powers: 

Held, that the suit was one for interest on the 
mortgage-money and was one triable by a Court of 
Small Causes and thet, therefore, no second appeal 
Jay in the case. L Pah du man Ciiani* v. Gang a Ham 

285 

-Art. 2 I — Suit for mesne 

profits, vhether crgmzable by Small Cause Court — 
Second apical, competency oj. 

A suit to recover mesne protits is excluded from 
the jurisdiction of a Small Cause Court, and a second 
appeal lies from a decision in such suit, even though 
the value of the subject-matter is less than Its. - t/O. 
U B Maung Tin K r Maung Siiwk Tiia, 4 U. B R 
(1921; e-t 368 

Punjab Courts Act (VI of 1918), 

S, £+ | (3 )— Apjeol, second—Question oj burden of 
proof inulviny question of custom—Certificate, 
necessity of. 

A second appeal on tho question of tho burden 
of proof, when thot question involves a question 
of oustom, cannot be entertained without the neces¬ 
sary certificate under the Punjab Courts Ac t• 
L Mjlkhi v. Punni, » L. 3 8 492 


Punjab Limitation (Ancestral Land 

/Alienation) Act (I <-f 1900), Sch. I, 

Art. 2. Sfe 1 IMITATION Alt, lbUH, Sell. I, 

AKT 140 * 

Punjab Tenancy Act(XVI of 1897 , 

s. 59 — Succession to ociupancy tenancy, now 

governed . . • 

Succession to an occupancy tenancy is governed 
not by ’ CuMcmaiy law but by the provisions of 
section 59 of the Tenancy Act, and unless a 
plaintiff can prove that tho land was occupied by tt* 
common ancestor, Le has no lccus standi to contest 
ail alienation by the widow of an occupancy tenant, 
because be is not her heir and is in no better position 
than anv stranger,even though ho may be a collate¬ 
ral of her deceased husband; so far os be is concerned, 
the consent or otherwise of the, ,a t nd '" rd * . £ 
immaterial L Toti t- Malika, 3 L. L. J. M> 9iy 
Puraa-hashln accused—Personal attendance 

till conviction, whether can be excused. See 

CRIMINAL FROCF.DPRE ' ODE, S. «3 

Railways Act (IX of 1890), ss. 

7o» 4/ (l)tb', |09~ Reservation 0 / compart- 

SV. Si M'l i 

compar,ment, method of-Person entering compart. 

ment not reserved for him-Offence. 

Ektsxr&z ittr. 


particular description of traffic; section 109 of the 
Act contemplates such reservation for possible and 
actnal passengers. 

The Traffic Working Orders of a Railway Com¬ 
pany required that the reservation of a compart¬ 
ment tf a I ail wav carriage for a class should be 
effected by affixing to both sides of the compart¬ 
ment, a printed card, signed or initialled by the 
Station Master, in a space provided for the purpose ; 
notwithetandii g these orders, the reservation if.a 
compartment of a Third Claes Railway Carriage 
was effected by affixing to the compartment, under 
the orders of the Station Master, two slips of 
paper bearing the words “Feserved for Europeans 
and Anglo-Indians”, and initialled by the Ticket 
Examiner, and the question was whether the 
reservation was in contravention of the rules of 
the Railway, so os to render immune from pro. 
secution any person not of the class for whom tne 
comportment was reserved who entered the com- 
partmenl: ^ , 

Held, that the reservation was not in contraven- 
tion of the rules of the Railway, and any person 
entering such compartment who was not of the 
class for which it had been reserved, and refusing 
to leave it when requested to do so, rendered him¬ 
self liable to prosecution under section 109 of the 
Railways Act. M In re Komaran, (i923) M. W. N. 
34; 15 L. W. 207: NO M. L. T. 134; 43 M L..!. 2 ; 
23 Cr. L. .l.S{(i:<5M. 215 520 


-SS. 63, 93, 108, 109 — Overcrowding 

in trains —Passengers, right oj—Pulling Alarm 

signal - Reasonable and sufficient cause , 

Accused, a passenger by Railway train, complain'd 
to the Station Staff that the compartment in which 
he was travelling contained more than tho maxi¬ 
mum number of passengers allowed by the rules 
made under section 61 of the Railways Act, but 
his complaint was unheeded: after the train ldft 
the station, he felt a sensation of suffocation aid 
pulled the communicating chain and stopped the 
train, in order to complain to the guard. Ho was 
convicted under sect ; cn 108 of the Act for having, 
without reasonable and sufficient cause, pulled the 
communicating chain and so stopped tho train*. 

Held , that, no hard ond fast rule c^uld bo laid 
down as ta what would constitute roasonablo and 
sufficient cause,tint each case depended upon its own 
circumstances, and that under the circumstances of 
tho present case the accused was justified in pulling 
tho communicating chain and stopping tho tram 
inasmuch as he had tho right to have tho compart¬ 
ment vacated so as to reduce tho number of 
po8fengerj therein to tho prescribed limit. Pclt 
Ishwar Das l\ Empfrok, (i922j Tat. 6H; 3 P. L. T. 
lWo; Cr L. J. 257 321 


__. S. 77 -Notice to Agent , necessity of - 

Correspondence with Divisional Traffic Manager — 
Implied notice to Agent. 

A notice under section 77 of tho Railways Act, 
having regard to section 40 of the same Act, should 
be given, in the case of State Rail ways managed by 
a Company, to tho Government or .to tho Agent of 
tho Company or the Managor of tho Government and 
any correspondence with, or nutico to, the Divisional 
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Traffic Manager of such Bailway cannot amount in 
law to a notice on the Agent of the Company. A 
Firm Ram Sahai-Ckhidda Lal v. Kmt Indian 
BaimvavCompany, 20 A. u J. 6b4 578 

Registration Act (XVI of 1908), 

g. J7 (£) (Vl) — Partition — Award— List oj 
properties allotted io co-pirceners- Registration. 

Lists of properties awarded by arbitrators to the 
different members of a joint Hindu family on parti¬ 
tion form part of the award, and the mere fact that 
they are-signed by the parties themselves docs not 
make them compulsorily registrablo. L Raua Ram 
v. Duni Chand 118 

._— S« 82* offence und' — Fraudulent or 

. dishonest intention, whether essential—Sanction to 
prosecute , whether necessary—Identifying witness, 
statement by, nature ol—Penalty, i'hcn incurred. 

A fraudulent or dishonest intention is not essential 
for an offeoce under section 82 of the Registration 
Act, nor is sanction necessary to prosecute for such 
an offence 

A witness who purports to identify the execu¬ 
tant of a document before a Registering Officer 
must be in a position to depose without the pos¬ 
sibility of error to the identity of the person ho 
is idontifyiog. Merely Identifying a person as so- 
and-so, on the strength of having boen told that he 
was so-and-so by some other person and with no 
actual knowledge of the facts would make the 
witness liablo to the penalties of section 82 of the 
Registration Act N Nilkanth Rao Sadafcl v. 
Emperor, 23 Cr L. J. ?03 527 

Rennell’S map, evidentiary xaUc of— 
Presumption of continuity—Accuracy—Kiidence Act 
(I of M2), *. 83. 

Whatever olse may have been tho purpose of the 
preparation of Rennell’s mop, that purpose iocluded 
the delineation of roads and waterways and so it may 
be used to ascertain the position of a river shown 
therein. 

Although RenneU’s map was not contemporaneous 
with the Permanent Settlement, it having been made 
. some 22 years or so before tho Docennial Settlement 
on which tho Permanent Sottlomeut proceeded, it 
may bo used, on the prosumption of continuity, as 
ovidcuce of n stato of things at tho time of the 
Porinanont Settlement, 

The presumption of continuity is ono which 
varies with the circumstances of each caso and is 
applicablo to things which oro continuous in their 
nature. If thuy are that, thon tho Court may 
presume that thoy continue in tho ntalo iu which 
they wore last known, in the absence of evidonce 
to tho contrary 

Where Rennoll'a map is referred to as evidence 
there is a presumption of its accuracy uuder section 
81 of tho Evidenco Act in respect of such matters 
as to which it is admissible in evidenco C 
Secretary op State for India v. Axnada Mohan 
Roy, SI 0. fi. J. 205 287 

Res judicata —Civil Procedure Code (Act V of 
1908;, A, 1», Exp - IV, application of-Execution 
application held time-barred—Subsequent application 
on basis of acknowledgment whether maintainable. 

A deoreo-holdor appliod for oxocution in 1919. 
l‘he application was rejoctod as time-barred. Sa 
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applied again in 1920 relying on an acknowledgment 
made in his favour in i 918. The Court rejected the 
applicati jii saying that as his previous application 
was held to ba barred by time, the point was ref 
judicata On appeal:—. 

Held , 1) that the only ground on which the appli¬ 
cation could be barred as res judicata would be that 
the applicant ought to have raided the issue of 
acknowledgment in his provions application This 
was an extent to which the doctrine of res judicath 
could not be extended:- 1 

(2) that in the earlier application there was no 
adjudication that the execution, of the decree wns 
barred but only that the application was not shown 
to be within time; , 

H) that, therefore, the application was main¬ 
tainable, B.Ramcuaxdra Venkatesh Sholapur t*. 
Shrimvas Krishna, 2k Bom, L R. 97; 46 B. 4B7 

a*0 

- Decree of Revenue Court—Agra Tenancy 

Act (ll of tflOi;, 6*, m-Ejectment Suit- 
Question of proprietary title referred to Civil Courts 
Question already determined by Revenue Court — 
Jurisdiction of Civil Court , 1 

The decision of a nevenuo Court does not operate 
as res judicata in a oivil suit unless -the case comes 
within tho purview of sections 199 to 201 of the 
Agra Tenancy Act, 

Therefore, iu matters outside the purview of those 
sections,, when a deoree of a Revenue Court' is 
pleaded as bar to a civil suit, there is no question 
of res judicata , but simply whether the point 
before the Civil Court has boon decided by a Heat 
Court under its exclusive jurisdiction in each a 
manner as prevents the Civil Court having juris¬ 
diction to decide it and if it is not bo decided it is 
not open to a Civil Court to refuse to determine the 
point, : 

Tho defendant sued plaintiff for declaration • that 
ho was the proprietor of tho plot in queaiionand 
that the latter was his tenant. The plaintiff asserted 
his own proprietary title. The suit was decreed. 
Subsequently the defondant suod to ejeot the plaint¬ 
iff The plaintiff again asserted proprietary title, 
and was referred to a Civil Court under section 190 
of tho Agra Tenancy Act. He brought this salt 
accordingly but ths Civil Court considering it barred 
under tho provisions of section 11 of the Civil 
Procedure Code refused to entertain it: 

Held, that the issue as to the question of proprie¬ 
tary title was not res judicata, and that it was not 
open to the Civil Court to refuse to determine it. 
A Sababjit Mal v . Bam Khilawan Mai*, 4 U. P.J#. 
R. (A.) 90 714 


Sale of property—Suit to redeem an ground 
that sale in reality a mortgage—Second suit 
recover under contract of re-sale. 

• /. sold certrin property to.D and continued {n 
possession . 88 a tenant. Subsequently, D. exeouted 
in Vs favour a saUkhat to sell the property to. hija 
at any timo within twelve years for a stated aum, r. 
brought a suit oiaiming to redeem the properiv 
on tho ground.that the sale by him waa a mortgage, 
bat tho suit was dismissed. . Before expiry if 
twelve years he brought the present suit to recover 
the property on payment of the sum stipulated m 
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the tatekhit, and it was contended that that ques- 
tion was res judicata: 

. Eddy that the two suits were mutually incon¬ 
sistent, and that the present suit was not barred as 
res judicata. B Din Khf.taji Vahivatihb v. Balya 

Kanoo Patel, 24 Bom. L. B. 236 8 1 5 

Rlwaj-l-am « entry in, value of. 

Statements in the riwiji.am when “opposed to 
general custom can carry very little weight unless 
supported by instances.” L Maxohir v. Naxhi, 
2 L. 36* 399 

Sale, agreement lor—Purchase money, payment of— 
Vendee in possession—Sale-deed not executed—3uit 
by vendor Jor possession—Agreement, whether valid 
defence. 

D. agreed to sell certain property to if. which 
At the time was in 3i.\s possession, if. paid the pur¬ 
chase-money in full and continued in possession, 
but no sale-deed was executed, and the time for 
filing a suit to get a sale-doed executed had expired. 
In a suit by D to recover possession of the property : 

Held, that if. was entitled to continue in possession, 
And to plead, as a valid defence to the suit, the 
agreement to sell. 8 Yeekatksh Damodar Mokasiii 
v. Mallappa Bbimappa Chikkalki, 24 Bom L. R. 
242 868 

— - — Agreement to sell. 

A sale may be effected in lieu of the amount to 
be spent in a particular litigation, for, although the 
amount is unascertained, it is certainly capable of 
being ascertained. O Bisheshar Dayal v. Bar Raj 
Kcar, 8 0. L J.316 6*22 

■ - -■■■ Consideration parti j fictitious -Consideration 

actually paid not inadequate—Sale, x^alidity of. 

In a suit by reversioners to set aside a sale for 
want of consideration, the lower Court found that 
although the price ostensibly received by the vendor 
was Rs. 703, tho -sum actually paid was Rs. 595 and 
that there was a.fictitious entry in the sale-deed 
about the payment of Rs .105 Thereupon it passed 
a decree that the sale would affect the rights of 
reversioners to the extent of Rs. 695 only. On 
appeal by the vendees it was found that the land in 
question, at the date of the sale, was not worth more 
than Rs. 595:— 

Held, tha*. as the sale would have been un¬ 
objectionable if the sura of Rs. 103 wore left out of 
account altogether, tho vendee should not bo 
penalized merely because there was a fictitious entry 
in the sale deed L Ghulam Muhammad v . Muham¬ 
mad Shah, 3 L. L. J. 8 898 

Sea Customs Act (VIII of 1878), 

3 , 1 82— Adjudication of confiscation and penalties 
— Procedure. , 

Although the Sea Customs Act contains no pro. 
Tisions with regard to the adjudication of confisca¬ 
tion and penalties which can bo made by the Cus- 
toms Officers under section 182, those officers aro 
bound to proceed according to general principles, 
which are not necessarily legal principles, for the 
purpose of arriving at a conclusion when such 
inquiries are instituted The officers are not bound 
to aot, however, according to the.provipions of tho 
Civil or Criminal Procedure Code, as if the matter 
were a proceeding in a Court of law. It is sufficient 
they should deal in & careful and judicial 


manner. B Mahadev Gane*h Jamsandekar . 
Secretary of State for India, 21 Bom. L R 245 

872 

Sonthal Parganas Settlement 
Regulation (111 of 1872), s*. 5,6- 

Sonthal Parganas Settlement (Amendment) Regu- 
lation (III ol 19^8), amending s. 5 —Amendment, 
effect of-Sonthal Parganas—Settlement-Jurisdic¬ 
tion-Interest-Limitation Act (IK of 1908^, SB. 2, 
l ^—Defendant, meaning of—Suit against Mitak- 
shara family —Sew born son impleaded—Defendant, 
new, whether introduced—Hindu Law—Antecedent 
debt, (hetrine of -Applicability as against col» 
laterals. - 

The effect of the amendment of section 6 of 
Sonthal Pargams Settlement Regulation lllnf 1874 
by Sonthal Parganas Settlement (Amendment) Re- 
gulation III of 19 )<, is to exclude tho jurisdictionof 
the Civil Cou-ts to try cases relating to land fn 
the Sonthal Parganas only during such period aebhat 
land should be under settlement, the period being 
reckoned from the time when tho land is notified as 
being under settlement to the time when the settle- 
meat is notified as completed. 

The operation of section 6 of Sonthal Parginas 
Settlement Regulation III of 1872, unlike section 6, 
is not limited to the time during which a settle- 
raent is going on, nor is the section confined to 
the Courts locally situated in the Sonthal Par¬ 
ganas. All Courts wherever situated who have 
jurisiiction to decide cases within the Sonthal Par- 
ganas, when exercising thit jurisdiction, must 
observe tho two rule* relating to usury contained 
in that , section and refuss to decree an amount 
of total interest in excess of the original debt 
or loan, that is to say, in no case can interest 
bo decreed in exee93 of the amount actually 
advaucod, after crediting interest, if any, already 
paid. " 

Every person who acquires an interest by 
devolution or otherwise in the subject-Afctter of 
litigation .previously vested in. another which 
renders him liable to be impleaded as a defondant 
derives his liability to be sned from that person 
within the meaning of section 2 of the Limitation 
Aot 

In the casoof a new born son in a Mitakshara family, 
tho person or persons throngh whom, for the purposes 
of section 2 of the Limitation Act, he derives the 
liability to be impleaded a* a defendant, are the 
members of the family in whom the property which 
the son acquires by birth was previously vested. 

A suit to enforce a mortgage against certain 
members of a joint Hindu family wa9 dismissed 
for want of jurisdiction The plaintiff sued again 
in tho proper Court also joining as defendants 
persons who had in tho meantime b3en bom in 
tho family and sought to exclude the period during 
which he had been proaoouting the previous suit from 
the operation of limitation under section 14 of 
the Limitation Act. The defendants objected that 
tho section was not applicable as the defendants in 
the two suits were not the same : — 

Held, that the soefcion was applicable as under 
section 2 of the Limitation Act no new defeiv^ 
aut was introduced. 
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Sonthal Pargranas Settlement 

Regulation - conoid. 

The doctrine of antecedent debt applies where the 
debt ia one incurred in substance and in reality 
antecedently, whether or not the debt so incurred 
was secured by a charge on the family property. 

Although the doctrine of antecedent debt applies 
only.as against the sons aud grandsons of the 
debtor and does not apply so as to permit of a 
valid oharge on the properly where the interests 
of collaterals are involved, nevertheless where all 
the adult membors of a family are themselves the 
debtors and the only other persona interested a^o 
their minor sons ar.d grandsons, the doctrine is 
cloarly applicable. Pat Bari Prasad Sisgia v. 
Soprendra Mohan Sinba 945 

Specific Relief Act (I of 1877), ss. 3, 

54, 55-“Obligation,” meaning of—Injunction to 

restrain cutting of sacred tree—Prevention of Oreach 

of merely moral or religious obligation. 

The first defendant having obtained a decree 
against the second defendant for the removal of a 
mni.tree whioh had penetrated its roots into the 
adjoining wall of the house of tho former, the 
plaintiffs instituted the present suit for perma¬ 
nent injunction to restrain the execution of the 
deoree on the allegation that the tree was a 
sacred one, and that its removal would be an 
invasion of their religion and would offend their 
religious sentiments': 

Held, that the injunction could not be 

£ ranted as the refusal to grant the perpetual 
ijunction would not lead to the breach of an 
obligation, that is, of a duty enforceable by law 
which the plaintiff* could compel the defendants 
to perform, within the meaning of section 54 of 
the Speoi 6 o Belief Act. 

The word ‘obligation,* in seotion 54 of the Specific 
Belief Aot may be taken to be a tie or bond which 
constrains a person to do or suffer something, it 
implies a right in another person to whioh it is’ 
correlated, and it' restricts the freedom of the 
obligee with reference to de 6 nite acts and for¬ 
bearances, but in order that it may be enforced by a 
Court it must be a legal obligition, an 1 not merely 
moral, social or religious. C Bhodeb Mdkkrjer 
v. Kauchand Mallik, 34 C. L. J, 315 535 

a* * 

—T- 8 . 31 —Suit for rectification of written 

instrument — Plaintiff, what to prove — Mutual 
mistake—Mistake in mortgage-deed reproduced in 
decree passed on. mortgage—Court, power of, to 
rectify decree. 

Courts of Equity do not reotify contract*, they 
may and do rectify instrument* purporting to 
have been mado in. pursuance of the terms of 
contracts 

A plaintiff who seeks the assistance of a Court 
under seotion 81 of the Speoifio Rolief Act for the 
rectification of a written instrument must clearly 
prove that there was » prior complete agreement 
whioh according to the oommon intention was em. 
bodied in writing, but by reason of mistake in framing 
tbe writing this did not express or give effoot to 
the agreement, it being immaterial by whom the 
aotnal oversight or error was made whioh oaasod tho 
expression tQ ll 0 wrong 


Specific Relief Act-concid. 

It may or may not be that a mutual mi|take 
of the agents of the parties is always necessarily 
a mistake of the parties, but undoubtedly this is 
tho caso where tho error is committed by a 
writer who acted as common agent of both parties 
in drafting tho instrument. C Bepin Kribhna Bat 
V. Jogkshwab Rat, 34 C. L. J. 236; 26 C. W. N. 

345 

' " ' S« 42— Religious endowment—Alienation 
by mahant— Suit by chela to challenge alienation— 
Burden of proof—Minor, whether can be appointed • 
chela— Appointment during lifetime of predeceuot* 
in-title ot Mahant making appointment, validity of. 
The chela of a mahant who has a contingent right 
to succeed to the office of mahant on the death of 
the present holder of the office can take steps to 
protect the endowed property against any acts of 
waste committed by the present holder of the offioe 
or against any threatened sale in execution of a 
decree not legally enforceable against the endow¬ 
ment. 

In cases of mortgages granted over the 
eeourity of endowed property by the mahant 
thereof, it lies upon the mortgagee or those 
claiming through him to prove that the debt waa a 
necessary expeuso of the institution itself. 

It is not uncommon in the ease of celibate 
ascetics that a minor i* taken aa a disciple ia 
order that be might succeed to the office of waltaat 
after the death of the then mahant. 

The appointment of a disciple ia not made illegal 
by the fact that at the time of such appointment the 
predecessur-in title of the Mahant making the appoint, 
ment was alive and in office. O Bishbnatb 
Bhartbi v Har Sabop, 8 0. L- J. 385 415 

Stamp ACt (II Of 1899)-Unsigned instru. 

rrent* 9 value of. 

Unsigned Burmese instruments made since the 
1st July 1899 when the Stamp Act of 1893 came 
into force, cannot be treited as executed for the 
purposes of the Stamp Law. U 8 Maonq Po Din 
v. MaOaNq Po Nyei 8 , 4 U B. R. (1921) 80 360 

. , 12 —Stamp, cancellation of, criterion for 

detenninxng-ParalUl lines across stamp, whether 
effective cancellation 

The criterion for determining whether an adhesive 
*Ump has been effootually canoelled within the 

ZT r 12 ° f the Stam P Aot * "he. 

3 £ mp '. °° m ? the ^elusion that it 

roug int ° u8e The drawin * 
Of two parallel lines aoross an adhesive stamp ex 

if n &temp withi^ ^ “ - ffe ° tUal 0 «cellaUon 
or tue stamp within the meaning of the seotion 

S PRsSDMU, n-jrADANHAt., 15 S L R. .14 fi 

3 5-Vnetam f ed document lost-Penalty 
-Secondary emdence-Admission of document 
Section 86 of the Stamp Aot prohibit* the ad. 

L 07 ld T e 0f auy un8tam M document 

SLLir “ TO ,h “ °* s ” ot i • 

Where primary evidence of the content* of a . 
document .* maSmusible, secondary evidence of 
that pnffiaiy evidence can be in no batter position 
1 In intiffs aaed to reoovor money from defendant 
pn an unstamped bon’d executed in the" JSfcrg 
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bahi was presented in Court with the plaint and a 
copy of the bahi entry. The copy was compared * 
by the Clerk of the Court with the bahi entry and 
was certified by him to 1 be a true copy. 
The plaintiffs then carried off their bahi which 
shortly after was stolen as they alleged. Defendant 
alleged that the bahi entry was a forgery and that 
being unstamped it was inadmissible in evidence: 

, Held , that there was no legal authority for 
admitting the copy of the bahi entry as secondary 
evidence on payment of duty and penalty at a 
time when the original was not before the Court, 
inasmuch as the proviso to section 3 * of the 
Stamp Act did not apply to a copy of au unstamped 
document. 

. A clerk cannot admit a document in evidence, 
thut is a task reserved for the Court. L Uaiiim 
Bakhsh v. Mohammad Aycs I 53 

Succession (Property Protection) 
Act(XIXof 1841) —Disput'd a* to succession 
of large estates—Remedy. 

1 The Succession (Property Protection Act, XIX of 
1841, has a larger scope than section 145 of the 
Criminal Procedure Code and is a more appropriate 
remedy in cases involving disputes as to succession 
in largo estates involving breaches of the pence. 
Pat biso Ram v Emperor, 23 Cr. L. J. 236 76 

Su11 y delay in filing—Presumption. 

Procrastination is the usual habit of litigants, and 
iq a ca9e where the parties are closely related 
there must be constant talk asd hope of settlement 
with the interference of relations or neighbours, 
who would like to get credit if not money by 
taking side9. These are all circumstances which 
Would lead to delay in tiling a suit, so that in such 
a- case no inference as to the. weakness of the 
plaintiff’s claim cm be drawn from the fact that 
the 9 uit'is' brought just within the period of 
limitation. O Ummesalma v. Amjad Husain, 8 O. 
L. J. 628; 3 U. P. L. It (J. C.) 89 448 

Survey mapi whether to be preferred to Thak 
map. 

-There is no ioHexib'.e rule that a Survey-map must 
havo preference over a I hak map. Tho Thak and the 
Survey maps should, as a rule, agree, whore they 
differ, the one-that more nearly agrees with the local 
landmarks is the one which should bj follow .il. 
There is no goneral • or dehnito rulo making it 

incumbent upon tho Court to follow either tho one 

or tho other, the Court may, if it considers the Thak 
map more reliable, follow that iu [.reference to tho 

Survey map ...... . 

Where the Thak proceedings and the decision ot a 

dispute took place in the presence of the predecossois 

of the parties to a suit, that map must h* treated 

as valuable evidence in tho suit between the 

successors of the persons who were present C 

MiiiAKAJA OK CooCH-BkHAB V MaHE .DBA -UA'-JAN 

IUi Ciiaudhohi.JHC V 

Transfer pendente Uc—Dccrre, ejectment against 
trnnijtror—Tramjet pursuant to prior agreement,' 

validity of. ' . 

A transfer pendente X.l«. -even though made in 
pursuance of a registered agreement to sell executed 
> n r to suit, is inoperative against tho holder of a 
.'U-croo in ejectment, whore there is nothing to show 


that the seller had, at the date of the agreement, 
ahy better title to the property than at tho time 
of the suit IYI Mkyyapha Cuetti r. Meyyapmn 
Sertai, ( «2i) M. W. N 6'»8 722 

Transfer of Property Act (Ifr of 

I 882 )9 scope of. 

The Transfer of Property Act docs not purport to 
consolidate the law relating to mortgages in In^ia, 
it merely defines and amends certain parts of the 
law, A Mohan Lal v. Pkbmrij, 4 U. P. L. R «A.) 

W. 618 


— S. 52 —Lis pcndtns, applicability of. See 
Civil Procedure Code, 0. XXXIV, r i 631 

S« 52—Lis pendens —Con sent-decree, if 


falls within scope of rule—'Contentious suit,” 
meaning of—Suit originally contentious , t) ceases to 
be contentious , because it is compromised 
A consent-decree falls within tho scope of the 
rule of lis pendens enunciated ia section o & of the 
Transfer of Property Act. 

One acquiring interest pendente life in a proceed¬ 
ing which is lis pendens is bound by tho decree 
without regard to its form, or whether it is erroneous, 
and it ia immaterial that tho relief granted in the 
sait is the result of agreement or compromise, 
except where it is the result o“ fraud or collusion 
betwecu the parties. 

In order to determine whether a suit is conton- 
tious within the meaning of section 52 of the Trans¬ 
fer of Propei ty Act, the Coart has to consider 
whether it is contentious in its origin and nataro. 
The expression "contentious suit" must be held to bo 
used in cmtiadistinction to a collusivo suit in which 
there is no contest. 

If a suit is not collusive, it,cannot be maintained 
ch it, though originally contentious, it ceases to be 
contentious because it is coinproursod by the act 
of tho parties. 

A decree is nonetheless a decree as defined by 
the Code of Civil Procedure, beciuso it is based on 
a compromise and the legal effects of the decree 
contemplated by Order XXIII, rule J , Civil Pro¬ 
cedure Code, do not differ from tho legal effects of 
a decree where the suit has been fought to the end. 
C Bharat Ramanuja Das v. S\bat Kamini Dasi, 
56 W. N. bO .-.4 U. L. J. UtR 2/ 3 

S. Mortgage of immoveable property — 


Sole—Registcic l instrument necessary— iV eg dtable 

instrument—Indorsee for i uluc-Dcbl secured by 
deposit of title-deeds-Security, whether enforceable. 

A mortgage of irnmoveablo property is immove¬ 
able pioperty under tho Transfer of Property Act, 
irrespective of the form of the mo.tgage, and a 
transfer of the ownership of Muh a right fa Is 
under sjetion 54 of that Act and cm bo effected only 
by means of a registered instrument. Consequent¬ 
ly an indorsee for value of a Negotiable I nBtru- 
incut, the a ilount of which has been securod by a 
inori'Mg.j by deposit of title-deeds, cannot claim to 
enforce tho mortgage, in the absence of a registered 
itetnini-nt conveying the mortguge rights to him 
IYi Klumali 1 HETTY V Balakrishna •' u 0 J l ‘ a “» 
4. M. Li. J. 297: IH, W. 379, (1921; X. W. S M 
41 M. 9tio ‘ 168 
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Transfer of Property Act-coutd. Transfer of Property Act— contd. 


■ - s. 54—“ price ", what constitutes. 

The term “price” in section 54 of the Transfer of 
Property Act is used to denote consideration in tuo 
shape of monoy, or what is its equivalent. O 
Bisueshae Dayal v. Hah Raj Kuar, 8 0. L. J. 346 

622 

- S> 55 (I) (gOf (2 )—Property sold Jrcc 

from encumbrance—Encumbrance existing—Pur* 
chaser, when deemed to be compelled to pay 
encumbrances—Pur chaser, right of, to refund. 

Where a salo-dcod contains an express declare^ 
Hon that the property is sold free from encumbrances 
Ihc vendor by reason of section n5 (1) (g) sub¬ 
section (2) of tho Transfer of Property Act is 
deemed to contract with the buyers that he has 
power to transfer the property so 6 old and that the 
property is free from burdens. 

A purchaser of a property is deemed to be compelled 
to pay off mortgagees who have obtained decrees for 
sale of tho property purchased by him, even though a 
sale is not immediately threatened. 

Where a vendor of immoveable property binds 
himself to deliver the propertyfree from encumbrances 
but the purchaser has to pay either for redemption of 
tho mortgages existing on the property purchased by 
him at tho date of snch purchase, or for purchase of 
the property on sales under such mortgages or to 
prevent sales he is entitled to a refund of all monies 
so paid by him. P C Nathu Khan v. Bcrtoxath 
Singh, 2U A. L. J. 301- 42 M. L. J. 444; 26 C. W. N, 
614; 36 C. L. J. 41*, 24 Bom. L. R. 571; 15 L. W. 636; 
(1922) M. W. N. 323 1 07 

" S. 55 (6) (fo) — "Charge;' xuhen created— 

S. 52, applicability to involuntary sales—'Court,' 1 
\ meaning oj. 

Seotion 62 of the Transfer of Property Act applies 
equally to voluntary and involuntary transfers. 

The Court to whioh tho concluding portion of 
flection 52 of tho Transfer of Property Act 
refers is the Court in which tho suit or pro¬ 
ceeding mentioned earlier in the seotion is being 
actively pursued and that Court only when it is 
engaged in that suit or proceeding. 

A charge to whioh a buyer is entitled under 
fleotion 56 ( 6 ) (b) of the Transfor of Property Act 
can be secured by him under a decree declaring that 
he is so ontitlod,, It does not come into existence at 
the time of the agreement to sell or acceptance of 
the prico. N Amolaksao v. Mahipatrao 850 
■ - ■■ —SSb 58j 59* 100-towenf making 
property liable for debt ibithout transfer of interest 
—Charge or mortgage—Evidence Act (1 of XbTA), 
63, 69, 71, whether applicable to charges—Document 
creating charge on immoveable property , «uif on— 
Contract to indemnify—Contract in writing registered 
—Limitation—Limitation Act (II of 1908J, 8ch, I, 
Arts. 83,116,132. 

A.document whioh gives immovoablo property as 
peourity for tho satisfaction of a debt, without 
transferring any interost in the property, merely 
popstitntei a chargo on the proporty, and ii not a 
mortgage, 

The special provisions of the Transfer of Property 
relating to the attestation of mortgages, and 
p! the Evidence Aot, relating to tho method of 
proof of mortgages, are not applicable to charges, 


A suit to enforce a payment of money under a 
document which creates a charge on immovable 
property is governed by Article 132 of Schedule I 
to the Limitation Act even though the document 
is a contract to indemnify, or a contract in writing 
registered such as would ordinarily be governed 
by Articles 86 and 116 respectively. M Ramasami 
Iyengar v . Kcppusami Iyab, 14 L. W. 99; (19211 M. 
W. N. 472 554 


~~ Si 59 — Attestation—Standing 6y trifJwut 
signing as attesting tottncss, whether sufficient* 

To satisfy the requirements of section 69 of the 
Transfer of Property Act, the witnesses mast sign 
their names after seeing the actual execution of 
the deed. Standing by and seeing the executant 
write something on the deed, without signing aa 
attesting witness to tho executant's signature, is 
not sufficient. L B Quin Chino Gwan v . Maunq 
PoMyi, 11 L. B.R. 148 589 

Si 59— Mortgage for less than Rs. 100— 
Deed, registration of—Deed unregistered—Secondary 
evidence , admissibility of. 

If a mortgage is effected by means of a document, 
it requires registration under section 69 of the 
Transfor of Property Act although the sum secured 
is less than Rs. 100, but whore the document is not 
registered, secondary evidence of its contents is 
admissible, but oral evidence of its terms as it has 
beon reduced to writing is not evidence of its 
contents. u B Maung Po Din v . Maung Po Nil in* 
4 D, B. R. (1921) 80 360 

SS. 60* 98 —Anomalous mortgage— 
Mortgage for term—Redemption—Right to redeem 
in certain event excluded by contract, effect of— 
Statute, interpretation of. 


An anomalous mortgage enabling a mortgagee, 
after a lapse of time and in the absenco of re¬ 
demption, to onter and take the rents in satisfac¬ 
tion of the interest will be perfectly valid if it 
does not also hinder an existing right to redeem. 
A provision hindering such an existing right is invalid 
and cannot bo givon offect to. 

A mortgage for a term provided that, if ths 
debt was not re-paid at the end of tho term, the 
mortgagee would be entitled to enter into possession 
of the mortgaged property and continue in such pos¬ 
session for another period during which the right 
of the mortgagor to redeem was excluded. The 
debt not having been paid at the end of the term, 
tho mortgageo instituted a suit for possession. 
Tho mortgagor resisted the suit in all the Courts 
unsuccessfully and then brought a suit for re- 
demption: 

Held, that tho mortgagor had, under seotion 60 of 
the Transfer of Property Act, a statutory right to 
redoom at the end of tho term, even if the mort¬ 
gage was one in whioh by section 98 the rights of 
tho parties wore to be dotorminod by the contract 
botwcon them. 

Tho provisions of one section of an Aot cannot be 
usod to dofeai those of an other unless it is impoa. 
sible to effect reoonoiliation between them P C 
Mouajwad Shw Kbas V. Baja Sub Swash Data* 
8(J M. L. T, 220; B 0. L, J. 81; 42 M, L,’J, figx 95 
0. C. 8; 20 A. L. J. 476; 86 0. L. J. 46S| 24 BOH. L. B, 
mi * A< J86; (1923) tf. W, N, 878 
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-SS. 106, 108 (h), IH-lfofee 

determining tenancy on ground ot forfeiture, inade¬ 
quate, whether valid — Lease—Compensation — Time 
jor removal of superstructure—Equity—Discretion of 
Court , 

A notice by n landlord to his tenant unequivocally 
expressing the intention to determine the lease on 
the ground of forfeiture though inadequate under 
section 106 of the Act, is a sufficient compliance 
with section 111 of the Transfer of Property Act. 

Whether section 108 (h) of the Transfer of 
Property Act is exhaustive or merely enabling 
the Court has a discretion, in a propor case, 
to allow reasonable time to the tenant even 
after the expiry of the tenancy, to remove his 
superstructure on the land where the terms of the 
lease do not provide for payment of compensation 
to the tenant. IYI Thacharakavil Manavikkaravan 
Thirumalapad Rajah Aivergal v . Noor Mahomed 
Sait, 41 M. L. J. 265; 14 L. W. 30?; (1921) M. W. X 
677 48 

*-- S- 123— Gift by Hindu—Delivery of 

possession, whether necessary, 

Among Hindus it is not necessary according to 
section 123 of the Transfer of Property Act that a 
deed of gift should bo accompanied by delivery of 
possession. A Debi Singh r. Bansidhar 480 

Trial by Jury— Charge—Misdirection—Discre¬ 
pancies and contradictions in evidence , how to be 
dealt with in charge-Duty of Judge . 


In determining whether there has been mis¬ 
direction to a jury, the charge must be judged as a 
whole, and it must bo seen whether the case for 
both sides has been fairly put, so that the jury 
understood what they had to deoide and come to 
a right decision. 

In dealing with discrepancies and contradictions 
in the statements of prosecution witnesses in his 
charge, the Judge should draw attention to the 
more essential items, and the strongest argument 
advanced by the defence ; merely referring the jury 
to the speech of the Pleader for the defence is not 
sufficient. C Hari Chaban Das v. Emperor, 34 C. 
L. J. 512; 23 Cr. L. J. 342 998 


- Charges of rioting and murder—Deceased 

already suffering from infirmity—Charge to jury— 
Duty of Judge—Misdirection. 

Where in a trial by jury upon charges of rioting 
armed with deadly weapons and murder, it appears 
that the person whose death was caused was 
suffering from a disease which accelerated his 
death, and the injuries described in the medical 
evidence were in themselves not apparently suffi¬ 
cient to cause immediate death, it is the duty of 
the Judge in his charge to the jury, to place these 
facts before them, and to ask them whether they 
are satisfied that the accused, when attacking the 
deceased, knew or had reason to believe that the 
injurios caused were likely to cause death and 
whether it could bo inferred that death was intend¬ 
ed to be caused. An omission on the part of the 
Judge to do this, amounts to a misdirection to the 
jury. CAinuddi Chowkidar v . Emperor, 34 0. L. 
J. 616; 23 Cr L. J. 344 1000 


[1922 

TrUSt, construction of—Charitable trusts, creation 
of—Executory trusts, doctrine of , whether applicable, 

A written agreement between two persons stated, 
“Bs. ?00 with balance of interest which has been 
allotted for dxcadeshi charity shall be allotted for 
that charity and a dharmasanam executed,” and 
again, “the sum shall not remain with both of ug 
but we shall abide by the advice of mediators and 
conduct the charity” In a suit to enforce the 
agreement as a trust: 

Held, that no trust was created yet and that there 
was nothing more than an agreement between the 
parties to allot the money by a proper deed of 
trust to be executed hereafter. 

The doctrine of executory trusts is applicable to 
cases of trusts created for valuable consideration, 
and has no application to charitable trust where 
the beneficiaries are purely volunteers. 

Though the Trusts Act does not apply to charities 
and no formalities are required by law to create it, 
still where it is intended to create a trust with 
reference to a particular property it is necessary 
that the language used should be clear enough to 
show a definite intention to create a trust by it 
and it should amount to a declaration which is or 
can be construed to be imperative. Where there 
has been a completed dedication, the fact that tho 
details of the trust have not been settled by the 
dedicator will not affect the validity of the dedica¬ 
tion. IYI VenkatachalapatHi Iyer v. China Muna 
Chakrapani Iter, 16 L. W. 279; (1922) M. W. N, 123; 

42 M. L. J. 268 844 

Trustee and persons in representative capacity — 
Delegation of powers—General or special power-of - 
attorney—Permanent lease by donee of power, validity 
of—Non-production of power. 

Fiduciary duties cannot bo made tho subject of 
delegation. Therefore, a person holding property in a 
representative capacity cannot delegate his powers 
by a general or special power-of-attornoy, and a 
permanent lease granted by such donee of power is 
not valid. P C Bonnerji t. Sitanath Das, 26 C. 
W. N. 238; (1922) M. W. N. 98; 30 M. L. T. 162? 

20 A. L. J. 201; 16 L. W. 462; 35 C. L. J. 820; 24 Bom. 

L. R.505 140 

Trusts Act (II oT 1882), ss. 5, 6, 7— 

Minor, whether can create valid trust—Constructive 
trustee—Express trustee. 

A minor cannot create a valid trust under section 
7 of the Trusts Act. 

A constructive trustoo is bound to account for 
profits under section 95 of the Trusts Act and tho 
fact of his doing so would not make him an express 
trustee. IVI Krishkan Patter v . Lakshmi, (1922) 

M. W. N. 117| 42 M. L. J. 119; 30 M. L. T. 238; 46 

M. 416 858 

U. P. Court of Wards Act (III of 

1899), S. 34 128 

U- P- Excise Act (IV of 1910), ss. 3, 

60—' "Import," meaning of—Liquor booked but not 
taken deliver y of—Offence, if complete. 

A person who sends liquor from a Native State to 
a placo in the United Provinces but does not take 1 
delivery of it in the United Provinces does not 
import liquor in the United Provinces and, conse. 
quently, commits no offence under section 60 of 
the United Provinces Excise Act. 
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y. P. Excise Act —conoid. 

To “import” goods to a place means to take delivery 
of tlie goods inside that area. 

As a general rule a conviction under a section, 
iwhich provides a penalty for a variety of acta 
done in contravention of the Statute is bad for 
duplicity where the section contains, a variety of 
inconsistent alternatives. The oonviction shoald 
state the act of which the accased is found guilty, 
and the particular breach of the act established 
against him by his act bo found. A Mcnshi Lal v. 
Emperor, 20 A. L. J. 198; 23 Cr. L. J. 248 184 

U. P. Land Revenue Act (III of 

1901), S. 4 (3)—Oud/i tent Act (1XII of 

1886), s. 126—Lambardar,wta(/ier can grant long 
term leases—Transaction by lambardar— Co-sharers 
deriving benefit under it, wheher can repudiate. 

In the absence of a custom to the contrary, a 
lambardar has no power, without the consent of his 
co-sharers, to grant a leaso of co-paroenary land 
beyond such term as the circumstances of the 
particular year or season might require, but in 
circumstances of an exceptional nature a lambardar 
is justified in the exercise of hia powers as a manager, 
charged with the oolloction of rents, to grant leases 
for a longor term to raise the largost income to the 
co-sharers on whoso behalf he purports to act. Where 
tho granting of a lease by a lambardar is shown to be 
for the benefit of tho co-sharers, and the co-sharers 
have derived benefit under tho lease, they cannot 
repudiate a transaction entered into on their behalf. 
O Mohammad Masctd Alam v . Mohammad Mahmud 
Auu, 24 0. C. 809; 9 O. L. J. 66 21 

. — g, |07— Quwfum of proprietary title— 

Appeal to District Judge . 

Where in a suit for partition in a Revenue Court 
objectors admit tho proprietary title of the appli. 
cant but deny his right to demand a partition, a 
qnestion of propriotary title is raised and against the 
decision in such a case an appeal lies to the District 
Judge. A Mustajab Kuan v . Thakur Sri Lakshmi 

Nabain 550 

--- S. 1 18 —Partition — Revenue Court , 

whether can partition house. 

A Revenue Court making a partition under tho 
provisions of Chapter VII of the U. P. Land Hove- 
nuo Aot has no jurisdiction to make a division of 
housosby reason of the provisions of section 118 of 
the Aot. 

Therefore, a plaintiff basing his title to a portion 
of a house under an order of partition of a Rovenoe 
Court cannot sucoeod. A Gobind Pebshad y. 
Kalian 910 

Vizagapatam Agency Rules, rr. 16, 

20 —Execution proceedings , order in, whether 
‘decree*—Appeal, maintainability of— Suit wrongly 
worded as petition—Agency Court , jurisdiction of t 
to grant appropriate relief as in suit. 

Rules 16 and 20 of the Vizagapatam Agenoy 
Rules apply only to decrees of an Agenoy Court 
and no appeal is provided in the Buies against 
either orders passed in exeoution or other orders 
of a miscellaneous nature 

Miscellaneous orders by an Agent or Assistant 
Agent can be displaced only by an application to 
the Governor in Council. 
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Vizagapatam Agency Rules—oonoia. 

Where what in reality is a suit is wrongly des. 
cribed as a petition it is open to the Agenoy 
Courts to grant the appropriate reliefs as in a 
suit, and orders passed on such petition may be 
regarded as decrees from which an appeal lies 
undor rule 16, and a revision to tho High Court 
under rule 20, of tho Vizagapatam Agency Roles, 
M Rani of Tuni v. Maharaja op Jeyapore, 42 
M. L. J. 487; 30 M. L. T. 339; (1922) M. W. N. 314i 
16 L. W. 8 115 

Whipping Act (IV of 1909), S. 4 418 

Will, construction of—Absolute devise to Hindu 
widow— "Malik,” meaning of—Right of pre-emption 
given to heirs and co-sharers , whether restricts 
absolute devise in favour of widow. 

A Hindu testator by his Will authorised his widow 
to adopt five sons in succession and provided that 
if a son were adopted, the widow and the son should 
take the estate in equal moieties as owners (maliks) 
with fall power of gift and sale to be exercised by 
each of them. There was a clause in the Will whioh 
ran as follows :—“If for any reason the adopted son 
or my said wife is required to sell any property 
left by me, he or she shall sell it to my heirs and 
QO'Sharers for proper prioe, that is to say, the highest 
price, offered by them, but if they refuse to pur« 
chase the property on paying the proper prioe, it 
may be sold to others." The next olanse of the Will 
ran thus ;—"If my said wife do not adopt any sons, 
then on my deoease, my said wife would be the 
owner (mnlik) of all my property with power of gift 
and sale and shall be able to give and sell it aooord* 
ing to the directions oontained in the previous 
clause." The widow did not adopt any son and died 
having herself made a Will by whioh she dedioated 
the property to religious uses. In a Bait for the 
construction of the Will of the husband: 

Held, that the widow took an absolute estate in 
the property left by her husband, which was not out 
down by the right of pre-emption given to the heirs 
and co-sharers. 

Per Richardson , J.—The word “ malik ” usually 
denotes an absolute owner. 

Per Chaudhuri, J.— In all cases of gift by Will 
whefchor to male or to female, unless the instrument 
shows that a restricted interest wag intended to be 
oreated, tho legatee or the devisee must be entitled 
to the whole interest of the testator. 

The word "roalifc" imports full proprietary rights 
unloss there is something in the ooutext to 
qualify it. The fact that the donee is a Hindu 
widow iB not sufficient for that purpose. C 
Sudhamani Das V. Surat Lal Das, 26 0 JV. N. 627 

• 628 

** § construction of — Intention to create succession 
o/ life-estates—Ho words used to impose restriction— 
Estate taken—Absolute. 

Where & testatrix fails to me words in the Will 
imposing any restriction, although she may have 
intended to oreate a auooession of life-estates, the 
donee takes an absolute estate. A Mrs. L. P 
Martin v. Hibdrt Ram, 20 A, L. J. 268 869 

-, interpretation of- 11 Malik" and “varis,” 

meanings of-Intention oj testator . 

The words ' WW and li earM ,> connote absolute 
ownership. 
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Where the word li malik" is'used and where there 
ip nothing in the text or circumstances of the Will 
which indicate an inter tion on the pan of the 
testator to cut down the absolute estate clearly or 
unm is take ably then the absolute estate should be 
taken to have been bequeathed. S Tirathmal 
Lokcomal v. Thataesisg, 15 S. L. R. 202 7Z0 

1 Suixupativt—Finding as to intention o] 
testator—Finding of fact—Appeal, second. 

In the case of an oral Will by one R. to his 
daughter, the witnesses used slightly different terms 
of expression but all 6aid that the daughter was to 
have the property for ever, or words to that effect. 
The lower Appellate Court taking all the circum¬ 
stances into consideration came to the finding that 
R. did make a Will in favour of his daughter and 
expressed his intention to give her an absolute 
estate’*: 

Held, that this was a rinding of fact binding in 
second appeal. N Bhawambam v. Damabsingh 

413 

—- Standard of proof—Suspicion—Consideration 

and analysis of positive evidence on record—Proof 
of handwriting—Comparison of signatures , valve of. 

, In the case of a Will, reasonable, natural and proper 
in its terms, it is not in accordance with sound rules 
of construction to apply to it those canons which 
deman<} a rigoroas scrutiny of documents of which 
the opposite can be said, namely, that they are 
unnatural, unreasonable or tipged with impropriety. 

Wherever a Will is prepared under circumstances 
which raise a well-grounded suspicion that it does 
not express the mind of the testator, the Court ought 
not to pronounce in favour of it unless the suspicion 
is removed. But this suspicion must be one inherent 
ip the transaction itself and not the doubt that may 
arise from a conflict of testimony which becomes 
apparent on an investigation of the transaction. 

In order to prevail against clear and positive evi. 
dence the improbability in a Will mas $ be clear 
and cogent and most approach very nearly to, if 
it does not altogether constitute, an impossibility. 

. jL comparison of handwriting is at all times a 
mode of proof haxardous and inconclusive, and es¬ 
pecially when it i9 made by one not conversant with 
the subject and without such guidance as might be 
derived from the arguments of Counsel and the 
evidence of experts. 

Although from the dissimilarity of signatures a 
Court may legitimately draw the inference that a 
particular signature is not genuine because it varied 
from an a&ittedly genuine signature, yet resem¬ 
blance of two signatures affords no safe foundation 
that one of them is genuine. C Sabojini Dasi r. 
Babidas Ghosh, 34 C. L. J. 373; 25 C. W. N. 113 

774 


- ——Standardof proof to establish Will—Burdin 

of prjof — Attesting fatnesses, production o/— 

Apjdhte Court , duty of—Verdict of Jwigc trying 

cats not to be l ghtly disregarded. 

The standard of proof to establish a Will required 
by the Indian Statutes is that of the prudeift man and 
not an absolute or conclusive one. The Evidence 
Act, while thus adopting the requirements of the 
prudent man as rn appropriate concrete standard by 
which to measure proof, is, at the same time, 
expressed in terms, which allow full effect to be* 
given to circumstances or conditions of probability 
or improbability, so that where forgery comes in 
question in a civil suit, the presumption against 
misconduct is not without its due weight as a 
circumstance of improbability, though the standard 
of proof to the exclusion of all reasonable doubt 
required in a criminal case may not be applicable. 

'The onus probandi lies in every case upon the 
party propounding a Will, to satisfy the conscience 
of the Court that the instrument propounded is 
the last Will of a free and capable testator; in other 
words, where a Will is prepared under circumstance* 
which raise a well-grounded suspicion that it doe3 
not express the mind of the testator, the Court 
ought not to pronounce in favour of it unless the 
suspicion is removed. Bet the suspicion must be 
one inherent in the transaction itself and not the 
doubt that may arise from a conflict of testimony 
which becomes apparent on an investigation of the 
transaction. 

Though it is desirable that all the attesting 
witnesses capable of being called should be examined 
to remove all suspicion of fraud, it is not absolutely 
necessary that where there are many attesting 
witnesses, the absence of every one not called should 
be specifically explained. 

The verdict of a Judge trying the case should 
not be lightly disregarded by the Appellate Court 
wLc/e the is* *e is simple and straightforward and 
the inly question is, which set of witnesses is to 
bo Irlieved. But where the determination of the 
quest. of genuineness of a Will depends not 
mere! opon the assertions of witnesses but upon 
surrour ; ig facts and circumstances whose existenoe 
is eil ■ r admitted or indisputably proved, the 
judgm t of the Trying Judge may bo vitiated by 
his fi re to test the veracity of the witnesses by 
refc t x thereto. Two conflicting view-points have 
to be reconciled, namely, on the one hand, the 
undoubted duty of the Court of Appeal to review 
the recorded evidence and to draw its own inferences^ 
and conclusions, and, on the other hand, the unquea* 
tionable weight which must be attached to the 
opinion of the Judge of the primary Court who had 
the ad? intage of seeing the witnesses and noticing 
their li» »k and manner. C Pbasaskamayi Debi r. 
Baikcntha Nath, 25 C. W, N. 779; 34 C. L- 
49 C. 132 704 


























